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Not all courts in Iraq are dependent on judicial authority, yet all
courts are regulated by a law. Therefore, it is important to give an
introduction on the judiciary authority in Iraq before explaining Iraq's
criminal procedure system.

THE JUDICIAL AUTHORITY IN IRAQ

According to Article 86 of the Iraqi Constitution, "The Federal Ju-
dicial Authority is comprised of the Higher [Supreme] Judicial Coun-
cil, the Higher [Supreme] Federal Court, the Federal Court of
Cassation, the Public Prosecution Department, Judiciary Oversight
Commission and other federal courts that are regulated in accordance
with the law."1

THE SUPREME JUDICIAL COUNCIL

The Supreme Judicial Council is comprised of the following:
" The Court of Cassation: There are two Courts of Cassation now

in Iraq; one is Federal for all of Iraq except the northern region
of Iraq, Kurdistan, where there is another court just for that
region.

" The Supreme Court: There are sixteen Supreme Courts all over
Iraq except in Kurdistan. 2

" The Board of Supreme Judicial Council: The council is com-
prised of the following:
o The President: He is the Chief Justice of the Judicial Author-

ity in Iraq. Therefore, he is the Chief Justice of the Court of
Cassation, the Supreme Federal Court, and the Supreme Ju-
dicial Council.

t Honorable Raid Juhi Al Saedi ("Judge Raid"), Clark Middle East Fellow at Cor-
nell University School of Law in Ithaca, New York. He was formerly the Chief Investi-
gative Judge of the Iraqi High Tribunal, the court which investigated and tried Saddam
Hussein and other former regime leaders of Iraq for Genocide War Crimes and Crimes
Against Humanity.

1. CONST. (2005) (Iraq), available at http://www.al-bab.com/arab/docs/iraq/const
2005.htm.

2. Kurdistan is the northern region of Iraq. It contains three provinces: Erbil,
Sulaymaniyah, and Duhok.
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o The Chief Justice Deputies of the Federal Court of Cassation:
There are five justices.

o The Chief Judges of the Supreme Courts: There are sixteen

judges.
o The Director of Public Prosecution Department
o The Director of the Judiciary Oversight Commission
o The Director of the State Council

According to Article 883 of the Constitution of the Republic of
Iraq:

[T]he [Supreme] Judicial Council shall exercise the fol-
lowing authorities:

1. To manage the affairs of the Judiciary and supervise
the Federal Judiciary;

2. To nominate the Chief Justice and [the] members of
the Federal Court of Cassation, the Chief Public Pros-
ecutor, the Chief Justice of the Judiciary Oversight
Commission and present them to the House of Repre-
sentatives [the Parliament of Iraq] to approve their
appointment; and

3. To propose the draft of the annual budget of the Fed-
eral Judiciary Authority and present it to the House of
Representatives [the Parliament of Iraqi for
approval.

4

THE HIGHER [SUPREME] FEDERAL COURT

According to Article 90:
the Federal Higher [Supreme] Court shall have jurisdiction
over the following:

1. Oversight of the constitutionality of laws and regula-
tions in effect;

2. Interpretation of the provisions of the constitution;
3. Settle disputes that arise between the federal govern-

ment and the governments of the regions and
governorates, municipalities, and local administra-
tions;

4. Settle disputes that arise between the governments of
the regions and governments of the governorates; and

5. Ratify the final results of the general elections for
membership in the Council of Representatives. 5

3. CONST. art. 88.
4. Id.
5. Id. at art. 90.
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"Decisions of the Federal Supreme Court are final and binding for
all authorities" according to Article 91 of the Constitution of the Re-
public of Iraq.6

THE COURT OF CASSATION

According to the Judicial Organization Law No. 160 of 1979 (Arti-
cle 12), the Court of Cassation is considered the highest federal court
in Iraq. There was only one Court of Cassation in Iraq before the es-
tablishment of the Court of Cassation in Kurdistan. The Court of Cas-
sation supervises all the courts of Iraq. There are no trials at the
court; instead, the Court of Cassation reviews other courts' judgments.

The Court of Cassation has the following committees:
" The General Committee: It is comprised of all thirty judges of

the Court of Cassation. Specifically, it has a chief justice, five
justices deputies and all justices in the Court of Cassation.

" The High Committee: It has seven justices-a chief and six
justices.

" The Under-High Committee: It has five justices-a chief and
four justices.

" The Criminal Cases Committee: It has five justices-a chief
and four justices.

" The Committee of Personal Status: It has three justices-a
chief and two justices.

THE PUBLIC PROSECUTION DEPARTMENT

The Public Prosecution Department is regulated by the law of
Public Prosecution No. 159 of 1979.

The goals of the Public Prosecution Department are as follows:
* Protect the state's order;
" Participate in revealing crimes;
" Supervise the exercise of the law, the regulations, and the

penalties;
" Evaluate current regulations;
" Monitor the criminal phenomena and recommend solutions to

reduce it; and
" Work on protecting family, the cell of the society.
The Public Prosecution Department is comprised of (1) a director

and two deputies, (2) two prosecutors and their deputies on the board
of the department, and (3) at least one prosecutor in each felony court.

6. Id. at art. 91.
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THE TASKS OF THE PUBLIC PROSECUTOR

The Public Prosecutor has the following tasks:
" Ask for public rights in front of the judiciary;
* Supervise collecting information and detecting crimes;
" Attend the investigation sessions conducted by the investiga-

tive judge;
" Visit the detention centers and the prisons;
" Attend the trials at the Felony and Misdemeanor Courts (not

required to attend the sessions of the Court of Cassation); and
" Appeal the decisions and/or the procedures of the investigative

and/or the trial judges.

JUDICIARY OVERSIGHT COMMISSION

The Judiciary Oversight Commission has a director, a deputy di-
rector, and judicial supervisors. The Judiciary Oversight Commission
supervises the judiciary and the decisions of the courts. It also follows
up on the rank of the judiciary personnel and the judiciary records.

OTHER COURTS

There are two types of courts under the judiciary authority in
Iraq: civil courts and criminal courts.

Civil Courts

The civil courts are divided into the following:
" Courts of First Instance:

Courts of First Instance have one judge instead of a three judge
panel. The courts handle cases of debt, real estate, contracts,
and compensation of illegal work. The courts' decisions are
usually considered primary and are reviewed by the Courts of
Appeal.

" Courts of Appeal:
Supreme Courts have a three-judge panel. The cases from the
Courts of First Instance are appealed to the Courts of Appeal.

" Courts of Personal Status:
The Courts of Personal Status have one judge and handle mar-
riage, divorce, wills and estates for Muslims.

" Courts of Civil Matters:
The Courts of Civil Matters have one judge and handle mar-
riage, divorce, wills and estates for non-Muslims.

" The Labor Courts:
The Labor Courts have one judge and handle labor cases.

716 [Vol. 41
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Criminal Courts

There are two different kinds of criminal courts depending on the
age of the defendant:

* Criminal Courts for Adults
* Juvenile Courts

Criminal Courts for Adults

The defendant in this case is an adult who is over eighteen years
old when the crime was committed. There are three kinds of courts
that handle these kinds of cases:

* The Investigation Courts
" Felony and Misdemeanor Courts (trial courts)

The Investigation Courts

The Investigation Courts have only one judge and conduct the in-
vestigation from the time the crime is committed until the case is re-
ferred to the trial court (explained below). The Investigation Courts
are usually established in the centers of the provinces, or wherever
there is a Court of First Instance. 7

The Felony Courts (trial courts)

The Felony Courts are equivalent to the civil Supreme Courts.
They are established in the centers of the provinces. The cases are
referred to the Felony Courts by the investigative judge. The courts
have the right of either having the trial s or appealing the investiga-
tive judge's decision. 9 The courts have a three-judge panel, and the
courts' decisions are usually made based on the majority of opinions.

Misdemeanor Courts

The Misdemeanor Courts are usually established wherever there
are Courts of First Instance. Cases of misdemeanor and violations are
referred to the courts by the investigative judges.

The Juvenile Courts

The defendant in this case is a juvenile who is younger than eigh-
teen years old and older than nine years old. The Juvenile Courts are
divided into the investigation chamber and the trial court. The cham-
ber in the trial court is comprised of a chief judge, a right member who

7. CRIM. PRO. LAw No. 23, para 61, 62, 63 (1971) (Iraq), available at http://law.
case.edu/saddamtrial/documents/iraqi-criminal-procedure-code.pdf.

8. Id. at para. 134.
9. Id. at para. 265(A).
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is a specialist in sociology, and a left member who should have a law
degree with experience as an investigator or legal assistant.

THE HIGH TRIBUNAL OF IRAQ

The High Tribunal of Iraq was established as an independent en-
tity of the judicial system according to statute number 1 of the year
2003 of the Iraqi Government Council.

The statute was replaced by law 10 of 2005. The Iraq Constitu-
tion considers the High Tribunal a transitional court in a transitional
period. The High Tribunal was established to serve on a specific task/
trial, and then to be dissolved by the parliament once the trial was
over and the case was closed. Therefore, the High Tribunal is inde-
pendent both financially and administratively from the Supreme Judi-
cial Council of Iraq.

The High Tribunal has jurisdiction over Iraqi nationals or re-
sidents of Iraq accused of Genocides and Crimes Against Humanity,
War Crimes and violations of Iraqi laws committed in Iraq between
July 17, 1968, and May 1, 2003.10

The High Tribunal contains two entities: the judicial and the
prosecution committees.

The Judicial Committee

* The Appeal Chamber: It has a chief judge and eight judges. It
is equivalent to the Cassation Court.

* The Trial Chamber: It has a chief judge and four judges. It is
equivalent to the Felony Courts.

" The Investigative Judges: It has a chief judge and twenty-four
investigative judges. It is equivalent to the Investigative
Courts.

" The Prosecution: It has a chief judge and sixteen prosecutors.
It is equivalent to the prosecution under the Supreme Judiciary
Council but with specialization.

" The Administration Department

BUILDING A CRIMINAL CASE

According to Article 1(A) of the Iraqi Criminal Procedures Law
No.23 of 1971:

[Tihe initiation of criminal proceedings for an oral or written
complaint is submitted to the examining magistrate investi-

10. Statute of the Iraqi High Tribunal, available at http//www.cpa-iraq.orghuman
_righta/Statute.htm.
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gative judge or the investigator or any official in the police
station or a member of the judicial system [the prosecution]
acting on behalf of the injured party or any person taking his
place in law. In the event of a witnessed offence the complaint
may be submitted to whichever police officers or their dele-
gates are present.1 1

According to Article 59 from Iraqi Criminal Procedure Law No.23
of 1971:

[W]itnesses are to be summoned by the magistrate or investi-
gator [the investigative judge] to attend during the investiga-
tion by means of a writ of summons which will be served upon
them by the [p]olice or by an official of the department issu-
ing the writ or by a village or district mayor or by any other
person authorized by law, 12 the investigative judge may issue
an order for the arrest of any witness who refuse to attend in
due time and for him to be compelled to attend in order to
give evidence. 13

During the investigation, the witness should be asked first about
his full name, his occupation, his relationship to both parties in same
case, his job and his age. The witness should give his testimony under
oath if he is over fifteen years old. If the witness is younger, then his
statement can be taken without oath yet to be considered as
clarification.

Also, according to Article 61(A), (B) & (C):

[T]estimony is to be given orally but permission may be given
for the witness to refer to written notes if the nature of the
evidence so requires. Any person who is unable to speak may
give his evidence in writing or in conventional sign language
if he is unable to write. If a witness does not understand the
language in which the investigation is being conducted, or is
deaf or dumb [disabled], a person must be appointed to trans-
late what the witness says, or interpret the witness's sign
language, after taking an oath that he will translate or inter-
pret truthfully and faithfully. 14

The witness should read his testimony and sign it. The testimony
should also be signed by the translator (if there is one), the investiga-
tion judge, and the clerk who wrote the testimony. Nobody has the
right to ask the witness any questions during the session without the
judge's permission. The same procedures are followed for taking an
expert's testimony.

11. CRIM. PRO. LAW No. 23, para. 1(A).
12. Id. at para. 59(A).
13. Id. at para. 59(C).
14. Id. at para. 61(A), (B), (C).
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THE DEFENDANT

THE ACCUSED RIGHTS

The Iraqi law does not call the accused or the defendant a suspect
but instead call him the accused. According to Articles 9, 54, 57, 87,
99, and 123 of the Criminal Procedures Law, the accused's rights
should be read to him and he has a right to:

" Remain silent. His silence should not be considered evidence
against him;

" Legal representation. If the accused has no lawyer or if he is
incapable financially of hiring a lawyer, the court must appoint
one and pay the lawyer's fees from the treasury;

" Be investigated within twenty-four hours after his arrest; and
" Question the witnesses any time after the witnesses testify.

DETENTION & RELEASE ON BOND

The detention has been regulated by the Iraqi Law according to
the type of crime committed.

" For crimes punished by three to twenty years in prison, the
judge has the right to detain the accused for fifteen days (re-
newable) or release him with or without bond to appear at the
time of the next session.

" For crimes punished by application of the death penalty, the
accused stays in detention and shall not be released until a fi-
nal decision is made by the investigative judge.

" For crimes with a penalty of less than three years in prison or a
financial penalty, the judge shall release the accused on bond
unless the judge believes that releasing the accused will hurt
the investigation or if the accused will escape.

" For simple offense crimes, the accused should not be detained
unless the accused has no physical address.

THE FINAL DECISIONS OF THE INVESTIGATIVE JUDGE

According to Article 130 of the Iraq Criminal Procedure Law, the
investigative judge should make a decision about the case once the
investigation is finished. 15 The decision should be as one of the
following:

* If the offense is not considered a crime under Iraqi law, if the
complainer decides to drop charges, if an agreement can be
made among parties without the approval of the judge (depends

15. Id. at para. 130.
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on the type of offense), or if the accused is consider irresponsi-
ble for the offense committed because of the accused's young
age; then the judge should deny the case, close the file perma-
nently and release the accused.

" If the accused is anonymous or unknown, or if the crime com-
mitted was an accident; then the judge should close the file
temporarily and release the accused.

* If the judge finds no sufficient evidence against the accused or
to refer the case to the trial court [Felony or Misdemeanor
Court], then the judge shall release the accused and close the
file temporarily. The judge should explain the legal reason be-
hind his decision and put the explanation in the file.

* If there is sufficient evidence to refer the accused to the trial
court, then the investigative judge shall refer the case to the
trial court. The indictment shall contain the facts and detailed
description of the crime with which the accused is charged.

THE TRIAL COURT UPON RECEIVING A CASE

Upon receiving the case file, the trial court must set a date for
trial, and inform the prosecution, accused and witnesses of the trial
date. On the trial day, the session starts when all parties appear.

According to Article 167 of the Iraq Criminal Procedures Law:

At trial, the court hears the testimony of the complainant and
statements of the civil plaintiff, then sees the evidence and
orders the reading of reports, investigations and other docu-
ments. The statements of the statement are then heard,
along with the petitions of complainant, civil plaintiff, and
civil and public prosecutor and defense lawyer. 16

The trial court has the right to listen to any witness whose testi-
mony the court thinks is important for the trial.

If a witness is unable to attend the trial, the court may hear the
witness' testimony given in the investigation. 17 However, the court
has the right to issue an arrest warrant against the witness according
to Article 238 of the Code of Penalty. The witness may attend the trial
yet refuse to testify under oath, consequently the court may then pun-
ish the witness under Article 259 of the Code of Penalty. The court's
decision can be appealed according to Article 177 of the Criminal Pro-
cedures Law.

16. Id. at para. 167.
17. Id. at para. 172.
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If there is no sufficient evidence to convict the accused, the court
will drop the charges and release the accused according to Article
181(B) of the Criminal Procedures Law.

If the court has enough evidence to accuse the accused, the court
reads the accusation to the accused. The accused may confess to the
crime and the court may accept the confession if the court is satisfied
with the confession. In cases involving the death penalty, the court
will proceed with the trial even if the accused confesses to the crime
committed.

According to Article 212 of the Criminal Procedures Law, "the
court is not permitted in its ruling to rely on evidence which has not
been brought up for discussion or referred to before the court. The
court's verdict is based on the extent to which it is satisfied by the
evidence."' 8

THE VERDICT

The verdict is the result of the first investigation, the judicial in-
vestigation and the trial. The Judiciary has a dangerous role in mak-
ing decisions that will affect lives. It has been said that it is better to
let a criminal get away than punish an innocent man. Therefore, the
court's decision should be made based on the facts of the case. Fur-
thermore, doubts should be explained for the benefit of the accused.

There should be a detailed record of the trial sessions according to
Article 222 of the Criminal Procedures Law. Upon the end of the trial,
the court shall make one of the following judgments:

1. Find the Accused Innocent

If the court finds the accused innocent of what he has been ac-
cused of, or if there is no penalty under the law for the offense commit-
ted, then the court shall drop charges and releases the accused unless
the accused is in detention for another case. 19 The court's decision is
considered final once the Court of Cassation approves the decision.

2. Release the Accused

If there is not enough evidence to convict the accused, the court
denies the case and releases the accused. 20 The case can be reopened
up to one year after the Court of Cassation approves the decision.
Otherwise, the decision is considered approved if no appeal is made to
the Court of Cassation in the specified time frame.

18. Id. at para. 212.
19. Id. at para. 182(B).
20. Id. at para. 182(C).
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3. Find the Accused Irresponsible

The court may find the accused irresponsible for the offense com-
mitted either for being a juvenile or mentality insane or for any other
objective reason.2 1 If the court finds the accused irresponsible, the ac-
cused will be released unless the accused is mentally ill then the ac-
cused should be admitted into a mental institution.

4. Convict & Punish the Accused

If there is enough evidence to convict the accused, the verdict
should include the conviction and the penalty. 22

The trial chamber consists of three judges and no jury. The panel
may not agree on the same decision. The chief judge sits in the mid-
dle. The judge on the left is a younger judge. The decision is usually
made by the majority.2 3 So, if one judge finds the accused innocent,
then that judge shall put down his opinion and reasoning in the ver-
dict. That judge shall also participate in deciding the sentence.

The verdict should also contain the names of the judges, the ac-
cused, the prosecutor, and all lawyers along with a full description of
the crime and the legal basis of the decision. 2 4

When the penalty is the death sentence, then the court should
explain to the accused that his case file will be automatically sent to
the Court of Cassation. The accused has the right to appeal within
thirty days, with the thirty day period beginning the day after the
judgment day.25 According to Article 254(A), the case file shall be sent
to the Court of Cassation within ten days after the judgment day.2 6

THE APPEAL AT THE COURT OF CASSATION

The Iraqi legislator treated the means of appeal in the procedural
laws, whether they were the laws of civil trials or the fundamental
rules of penal courts, the same. The methods of appeal were specified.
One of these is the appeal for cassation. The law granted this method
of appeal to all parties involved whether the case is civil or penal.

In the civil case, the code of the civil procedures specified No.83 of
1969 the methods of appeal in the 2nd chapter, Article 168. Specifi-
cally, the methods are as follows:

@ Demurral on judgment in absentia

21. Id. at para. 182(D).
22. Id. at para. 182(A), para. 223(B).
23. Id. at para. 224(B).
24. Id. at para. 224(A).
25. Id. at para. 224(D).
26. Id. at para. 254(A).
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* Appeal
" Retrial
* Cassation
" Rectification of cassation
" Demurral of other party(s)
In the criminal procedure, the law of the criminal procedure clari-

fied the methods of appeal in the judgments of the penal case in the
4th section of the statute. Specifically, the methods are as follows:

" Demurral on judgment in absentia
" Appeal
" Retrial
" Cassation
The goal is to present a simplified glance at the cassation proce-

dures in order to give the reader an idea of those procedures, and how
the appeal of cassation is concerned with the judgment and verdict. In
order to accomplish the goal, this Essay will now focus on the proce-
dure of cassation.

According to Article 249 of the Criminal Procedures Law, the par-
ties who have the right to appeal at the Court of Cassation are as
follows:

" The prosecutor
" The accused
" The compliant
" The civil compliant
According to Article 251(A), the appeal should be signed by the

prosecutor for the criminal cases only. The accused should sign and
submit the appeal for both criminal and civil cases. Furthermore, the
civil compliant should sign the appeal of the civil cases only.

THE COURT OF CASSATION AUTHORITY

Administrative Bureaucracy

If the appeal is not submitted within thirty days after the judg-
ment day, the party loses its right to appeal. 2 7

Objective/Legal Decisions28

Paragraph 259 is considered the foundation for the Court of Cas-
sation's decisions. According to Article 259(A), the court may make
one of the following decisions after reviewing the case file:

27. Id. at para. 258(A).
28. Id. at para. 259.

[Vol. 41



CRIMINAL PROCEDURE IN IRAQ

* If the court finds the primary decision accurate, then the court
approves the verdict and the penalty.

" The court has the right to confirm the decision and it may re-
duce the penalty if it finds the penalty too harsh. If the penalty
is not strong enough, the Court of Cassation will return the
case to the trial court to stress the penalty. The trial court has
the right to hold on to its decision. 2 9

" If the Court of Cassation still believes that the penalty is not
hard enough, then the case goes to the general committee of the
Court of Cassation to make a decision and decide the penalty.30

* The Court of Cassation has the right to find the accused inno-
cent and release the accused. At the same time, the Court of
Cassation has the right to appeal the trial court's determina-
tion that the accused was innocent, and send the case back ei-
ther to the trial court or the investigative chamber.

* The Court of Cassation has to explain the legal foundation of its
decision.

3 1

Q: If the trial court's decision is appealed, shall the case be sent back
to the same court for a review?
A: If the court is unspecialized in the type of case in question, then the
Court of Cassation has the right to send the case to a specialized court
but it has to inform the first court of its decision.

If the trial court's decision is appealed for legal/objective reasons,
then the case should be sent back to the same judge or the same court,
unless there are obstacles like the judge was transferred to another
court, or is on sick leave, etc.3 2

29. Id. at para. 263(C).
30. Id. at para. 263(B).
31. Id. at para. 259(B).
32. Id. at para. 263(A).
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