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OF CERTIFICATE OF NEED PROGRAMS AND
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INTRODUCTION

Americans are spending an increasing percentage of their income
on health care services.' Health care costs in the United States
reached over two trillion dollars in 2006, an increase of 6.8% from
2005.2 Further, the Centers for Medicare and Medicaid ("CMS") pro-
jected health care spending will increase to over four trillion dollars by
2016.3 The rising cost of health care is an important issue in the
United States. 4 As the 2008 presidential election approaches, the can-
didates have heavily debated health care reform. 5 Despite differing
approaches, the presidential candidates have all agreed upon the need
to control health care costs.6 In 2006, the National White House Eco-
nomic Council asserted the United States should rely on market forces
and competition instead of government price controls to improve qual-
ity and reduce health care costs. 7

Certificate of need ("CON") laws are one mechanism state legisla-
tures use in an effort to reduce health care costs.8 State CON pro-
grams require a prospective entrant to the health care system to
demonstrate a need for the health care services the prospective en-
trant will provide.9 The objectives of CON programs include re-

1. THE WHITE HOUSE NATIONAL ECONOMIC COUNCIL: REFORMING HEALTH CARE
FOR THE 21ST CENTURY 1 (2006), http://www.whitehouse.gov/stateoftheunion/2006/
healthcare/index.html [hereinafter NATIONAL ECONOMIC COUNCIL].

2. See CTRS. FOR MEDICARE AND MEDICAID SERVICES, NAT'L HEALTH EXPENDITURE
PROJECTIONS 2006-2016, http://www.cms.hhs.gov/NationalHealthExpendData/down
loads/proj2006.pdf (stating current trends of health care costs in the United States).

3. Id.
4. Arguing Over the Cure, Health Care and the Presidential Race, THE ECONO-

MIST, Dec. 8, 2007, at 35, 36 [hereinafter THE ECONOMIST].
5. See id. at 35, 36.
6. Ricardo Alonso-Zaldivar, Health Care Costs Pass $2 Trillion, CENTRE DAILY

TIMES, Jan. 8, 2008, at Al.
7. NATIONAL ECONOMIC COUNCIL, supra note 1, at 4.
8. National Conference of State Legislatures, Certificate of Need: State Health

Laws and Programs, http://www.ncsl.org/programs/health/cert-need.htm (last visited
Feb. 13, 2008).

9. F.T.C. & U.S. DEP'T OF JUSTICE, ANTITRUST Div., IMPROVING HEALTH CARE: A
DOSE OF COMPETITION, ch. 8, 1 (2004), http://www.usdoj.gov/atr/public/health-care/
204694.pdf.
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straining health care costs and coordinated planning of new health
care services and construction.' 0 In 1975, Congress enacted the Na-
tional Health Planning and Resources Development Act" ("NHPA")
because of an uncontrollable increase in the cost of health care. 12 The
NHPA required states to regulate the growth of health care services
and facilities. 13 All states except Louisiana enacted a CON program
by 1980.14 In 1986, Congress repealed the NHPA because of its fail-
ure to reduce health care costs. 15 However, Congress afforded states
discretion to continue their CON programs. 16 As such, the majority of
states currently continue to enforce CON programs. 1 7

This Note first explores Congress' attempt to improve the United
States' health care system through the NHPA, its legislative history,
its amendments, and its repeal. 18 Next, this Note examines Illinois
and Georgia's experiences with CON regulations, including their ra-

10. National Conference of State Legislatures, supra note 8.
11. Pub. L. No. 93-641, 88 Stat. 2225 (repealed 1986).
12. National Health Planning and Resources Development Act (NHPA) of 1974,

Pub. L. No. 93-641, §§ 1, 2, 88 Stat. 2225, 2225, 2226-27 (1974), amended by Health
Planning and Resources Development Amendments of 1979, Pub. L. No. 96-79, 93 Stat.
592 (1979), repealed by Pub. L. No. 99-660, § 701(a), 100 Stat. 3743, 3799 (1986).

13. See §§ 1-3, 88 Stat. at 2226-57 (stating the NHPA mandates states to establish
guidelines related to the growth of health care services and facilities).

14. F.T.C ET AL., supra note 9, at ch. 8, 1.
15. § 701(a), 100 Stat. 3743, 3799 (repealing the NHPA); Patrick J. McGinley, Be-

yond Health Care Reform: Reconsidering Certificate of Need Laws in a "Managed Com-
petition" System, 23 FLA. ST. U. L. REV. 141, 143 (1995).

16. See McGinley, supra note 15, at 159 (stating that states had discretion to con-
tinue CON programs despite Congress' repeal of the NHPA).

17. See ALA. CODE § 22-21-265 (2006); ALASKA STAT. § 18.07.031 (2006); ARK. CODE
ANN. §§ 20-8-101-07 (2005); CONN. GEN. STAT. ANN. §§ 17(b) to 352-55 (West 2006); DEL.
CODE ANN. tit. 16, §§ 9301-11 (2003 & Supp. 2006); D.C. CODE § 44-415 (2001 & Supp.
2007); FLA. STAT. ANN. § 154.245 (West 2000); GA. CODE ANN. § 31-6-40 (2006 & Supp.
2007); HAw. REV. STAT. §§ 323D-41 to -55 (1993 & Supp. 2006); 20 ILL. COMP. STAT. ANN.
3960/2 (West 2001 & Supp. 2007); IowA CODE ANN. §§ 135.63-.64 (West 2006); Ky. REV.
STAT. ANN. 216B.020 (West 2006); LA. REV. STAT. ANN. § 40:2109 (2001); ME. REV. STAT.
ANN. tit. 22, § 329 (2004 & Supp. 2007); MD. CODE ANN., HEALTH-GEN. § 19-120 (Lexis-
Nexis 2005 & Supp. 2007); MASS. GEN. LAws ANN. ch. 111, § 25C (West 2003); MICH.
COMP. LAwS ANN. § 331.8t (West 1999); Miss. CODE ANN. § 41-7-187 (West 2007); Mo.
ANN. STAT. §§ 197.300-.366 (West 2003); MONT. CODE ANN. § 50-5-301 (2007); NEB. REV.
STAT. ANN. § 71-5801-70 (LexisNexis 2006 & Supp. 2007); NEV. REV. STAT. ANN.
§ 439A.100 (LexisNexis 2005); N.H. REV. STAT. ANN. § 151-C:8 (LexisNexis 2005); N.J.
STAT. ANN. § 26:2H-7 (West 2007); N.Y. PUB. HEALTH LAw §§ 2801-2802 (McKinney
2007); N.C. GEN. STAT. § 131E-178 (2007); OHIO REV. CODE ANN. § 3702.51 (West 2006);
OKLA. STAT. ANN. tit. 63, § 1-851.3 (West 2004 & Supp. 2008); OR. REV. STAT. ANN.
§ 101.090 (West 2003); R.I. GEN. LAws § 5-49-2.1 (2004); S.C. CODE ANN. § 44-7-160
(2002); TENN. CODE ANN. § 68-11-1607 (2006); VT. STAT. ANN. tit. 18, § 9434 (2000 &
Supp. 2007); VA. CODE ANN. § 32.1-102.3 (2004 & Supp. 2007); WASH. REV. CODE ANN.
§ 70.38.105 (West 2002 & Supp. 2008); W. VA. CODE ANN. § 16-2D-3 (LexisNexis 2006);
Wis. STAT. ANN. § 150.21 (West 2006). See also National Conference of State Legisla-
tures, supra note 8 (providing access to websites of those states continuing to enforce
CON laws).

18. See infra notes 26-58 and accompanying text.
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tionale and objectives for administering CON regulations along with
evidence demonstrating their effectiveness at reducing health care
costs. 19 This Note then examines federal and scholarly research of the
efficacy of CON regulations. 20 Further, this Note examines the cur-
rent state of market competition in terms of incumbent health care
providers and specialty hospitals. 21 This Note demonstrates state leg-
islatures have erred by continuing to enforce CON regulations be-
cause the regulations are ineffective and may impair state health care
systems.22 This Note further demonstrates CON regulations preclude
state health care systems the benefits of market competition and
thwart state objectives of controlling health care costs. 2 3 This Note
recommends that states follow federal and scholarly recommendations
for states to repeal their CON regulations to facilitate market compe-
tition, which will likely reduce the financial burden of privately in-
sured patients subsidizing indigent care while simultaneously
reducing overall costs and improving the quality of health care to all
patient-consumers. 24 This Note further recommends that along the
road to health care reform, state legislatures' fundamental first steps
should be abandoning ineffective market restrictions, such as CON
regulations, before determining whether implementing novel, expen-
sive, and complex health care programs would be an effective supple-
ment to a market-based approach. 25

BACKGROUND

A. ORIGINS OF FEDERAL REGULATION THROUGH CERTIFICATE OF

NEED REGULATIONS

1. National Health Planning and Resources Development Act

Congress enacted the National Health Planning and Resources
Development Act 2 6 ("NHPA") on January 4, 1975, to develop a na-
tional health policy and planning program.27 Congress intended the
NHPA to correct market failures and inequity of health care ser-

19. See infra notes 59-106 and accompanying text.
20. See infra notes 107-73 and accompanying text.
21. See infra notes 174-99 and accompanying text.
22. See infra notes 200-351 and accompanying text.
23. See infra notes 200-351 and accompanying text.
24. See infra notes 200-358 and accompanying text.
25. See infra notes 200-358 and accompanying text.
26. Pub. L. No. 93-641, 88 Stat. 2225 (repealed 1986).
27. National Health Planning and Resources Development Act (NHPA) of 1974,

Pub. L. No. 93-641, §§ 1, 3, 88 Stat. 2225, 2225, 2227 (1974), amended by Health Plan-
ning and Resources Development Amendments (NHPA Amendments) of 1979, Pub. L.
No. 96-79, 93 Stat. 592 (1979), repealed by Pub. L. No. 99-660, § 701(a), 100 Stat. 3743,
3799 (1986).
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vices.2 s Congress determined achieving equal access to high quality
and affordable health care was a priority.29 Congress further deter-
mined the inflationary increase of health care costs was uncontrolla-
ble.30 Prior to the NHPA, the price of health care services was rising
by 16.6% annually, and hospital charges were rising by 18.7% annu-
ally.3 1 Further, congressional hearings determined health planning
agencies suffered from financing problems, duplication, and overlap of
responsibilities. 3 2 Thus, Congress consolidated the Comprehensive
Health Planning, Regional Medical Hill-Burton, and Experimental
Health Services Delivery Service into the NHPA.3 3

The NHPA mandated the creation of a national system of state
health planning agencies to review the need for existing and proposed
health services and facilities and to make recommendations to states
regarding continued need. 34 The objectives of the health planning
agencies were to improve health of residents, increase continuity, ac-
ceptability, accessibility, and quality of health care services. 3 5 Con-
gress offered incentives to states administering certificate of need
("CON") programs with which health care facilities were to comply. 36

As incentive, a state's receipt of substantial federal funds was condi-
tioned on enacting and regulating health care services through a state
CON program.3 7 Therefore, the NHPA prohibited federal funding to a
state that failed to comply with the requirements of the federal incen-
tive. 38 Congress recognized CON programs were important to control
unnecessary capital expenditures. 39

Under the CON provision, health care facilities were required to
obtain approval from health planning agencies before expanding ex-
isting health care services or erecting new facilities. 40 Only after an
applicant successfully completed several steps in the state's justifica-

28. See NHPA § 1501, 88 Stat. at 2227 (stating the national guidelines for health
planning); see also Lauretta H. Wolfson, State Regulation of Health Facility Planning:
The Economic Theory and Political Realities of Certificates of Need, 4 DEPAUL J. HEALTH
CARE L. 261, 267 (2001).

29. § 2(a)(1), 88 Stat. at 2226.
30. § 2(a)(4), 88 Stat. at 2226.
31. Patrick J. McGinley, Beyond Health Care Reform: Reconsidering Certificate of

Need Laws in a "Managed Competition" System, 23 FLA. ST. U. L. REV. 141, 149 (1995).
32. S. REP. No. 96-96, at 4 (1979), as reprinted in 1979 U.S.C.C.A.N. 1306, 1309.
33. S. REP. No. 93-1285, at 1 (1974), as reprinted in 1974 U.S.C.C.A.N. 7842, 7842-

43.
34. S. REP. No. 93-1285, at 2.
35. Id.
36. Roberta M. Roos, Certificate of Need for Health Care Facilities: A Time for Re-

Examination, 7 PACE L. REV. 491, 498 (1987).
37. NHPA § 1526, 88 Stat. at 2249; McGinley, supra note 31, at 147-48.
38. See supra note 33 and accompanying text.
39. S. REP. No. 96-96, at 5.
40. McGinley, supra note 31, at 144.
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tion of genuine need would the state approve the proposed health care
service or facility.4 1 Generally, an applicant's steps included filing a
complete and accurate application, convincing the state health plan-
ning agency of the legitimate need for the proposed services or facility,
and then convincing state CON officials the need was legitimate and
the applicant had available funds to complete the project. 4 2 Addition-
ally, lobbyists for incumbent health care providers, fearing competi-
tion, frequently succeeded in persuading state CON officials that the
applicant's purported needs were illusory. 4 3

2. Health Planning and Resources Development Amendments

Congress amended the NHPA through the Health Planning and
Resources Development Amendments of 197944 (the "Amendments")
to assess the successes and failures of the NHPA.45 Through the
Amendments, Congress codified additional national health priori-
ties.4 6 Specifically, Congress determined competition was a priority. 47

Congress determined that states should strengthen market competi-
tion in order to reduce costs and improve quality and access. 48 Con-
gress determined competition in the health care industry was a
possible tool to advance Congress' national health priorities.49

B. STATE CERTIFICATE OF NEED PROGRAMS AND CONGRESS' REPEAL

OF THE NHPA

By 1980, every state except Louisiana had enacted a CON pro-
gram.50  However, on January 1, 1987, Congress repealed the
NHPA.5 1 States with a CON program were no longer subject to fed-
eral review or withholding of federal reimbursement for Medicare and
Medicaid payments. 5 2 However, Congress' repeal of the NHPA af-

41. 133 CONG. REC. E2919-20 (daily ed. Jul. 15, 1987) (statement of Hon. Drier).
42. Id.
43. Id.
44. Pub. L. No. 96-79, 93 Stat. 592 (repealed 1986).
45. NHPA Amendments § 1, 93 Stat. at 593; S. REP. No. 96-96, at 5.
46. NHPA Amendments § 102, 93 Stat. at 594 (codifying additional national health

priorities).
47. S. REP. No. 96-96, at 10 (stating the role of competition in allocating health

care services).
48. NHPA Amendments § 103, 93 Stat. at 594-95.
49. See id. (stating competition was an effective vehicle to improve the health care

industry).
50. F.T.C. & U.S. DEP'T OF JUSTICE, ANTITRUST Div., IMPROVING HEALTH CARE: A

DOSE OF COMPETITION ch. 8, 1 (2004), http://www.usdoj.gov/atr/public/health-Care/
204694.pdf.

51. Pub. L. No. 99-660, § 701(a), 100 Stat. 3743, 3799 (1986).
52. Thomas C. Fox, Carol C. Loepere & Joseph W. Metro, Federal Health Planning

Laws, HEALTH CARE FIN. TRANSACTIONS MAN. § 2:9 (2007).
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forded states discretion to continue a CON program.5 3 Despite Con-
gress' efforts, the total national expenditures for health care increased
to $332 billion, approximately 10.5% of the gross national product, in
1982. 54 Further, hospital care expenditures increased from $52.4 bil-
lion in 1974, to approximately $230.1 billion in 1989. 55 The cost of
health care services increased annually by 16.6%, yet the consumer
price index only rose by 13.7% annually.5 6 Although no longer a legis-
lative mandate, only Arizona, California, Colorado, Idaho, Indiana,
Kansas, Minnesota, New Mexico, North Dakota, Pennsylvania, South
Dakota, Texas, Utah, and Wyoming have abandoned their CON pro-
grams.5 7 Today, thirty-six states currently enforce CON programs. 58

53. McGinley, supra note 31, at 159.
54. Id. at 157.
55. Id.
56. Id. at 149.
57. National Conference of State Legislatures, Certificate of Need: State Health

Law and Programs, http://www.ncsl.org/programs/health/cert-need.htm (last visited
Jan. 30, 2008) (stating the year the following states administered a CON program: Ari-
zona (1971-85); California (1969-87); Colorado (1973-87); Idaho (1980-83); Indiana
(1980-96; 1997-99); Kansas (1972-85); Minnesota (1971-85); New Mexico (1978-83);
North Dakota (1971-95); Pennsylvania (1979-96); South Dakota (1972-88); Texas (1975-
85); Utah (1979-84); Wyoming (1977-89)).

58. See ALA. CODE § 22-21-265 (2006); ALASKA STAT. § 18.07.031 (2006); ARK. CODE

ANN. §§ 20-8-101-07 (2005); CONN. GEN. STAT. ANN. §§ 17(b) to 352-55 (West 2006); DEL.
CODE ANN. tit. 16, §§ 9301-11 (2003 & Supp. 2006); D.C. CODE § 44-415 (2001 & Supp.
2007); FLA. STAT. ANN. § 154.245 (West 2000); GA. CODE ANN. § 31-6-40 (2006 & Supp.
2007); HAw. REV. STAT. §§ 323D-41 to -55 (1993 & Supp. 2006); 20 ILL. COMP. STAT. ANN.
3960/2 (West 2001 & Supp. 2007); IOWA CODE ANN. §§ 135.63-.64 (West 2006); Ky. REV.
STAT. ANN. 216B.020 (West 2006); LA. REV. STAT. ANN, § 40:2109 (2001); ME. REV. STAT.
ANN. tit. 22, § 329 (2004 & Supp. 2007); MD. CODE ANN., HEALTH-GEN. § 19-120 (Lexis-
Nexis 2005 & Supp. 2007); MAsS. GEN. LAws ANN. ch. 111, § 25C (West 2003); MIcH.
CoMP. LAws ANN. § 331.8t (West 1999); Miss. CODE ANN. § 41-7-187 (West 2007); Mo.
ANN. STAT. §§ 197.300-.366 (West 2003); MONT. CODE ANN. § 50-5-301 (2007); NEB. REV.
STAT. ANN. § 71-5801-70 (LexisNexis 2006 & Supp. 2007); NEV. REV. STAT. ANN.
§ 439A.100 (LexisNexis 2005); N.H. REV. STAT. ANN. § 151-C:8 (LexisNexis 2005); N.J.
STAT. ANN. § 26:2H-7 (West 2007); N.Y. PuB. HEALTH LAw §§ 2801-2802 (McKinney
2007); N.C. GEN. STAT. § 131E-178 (2007); OHIo REV. CODE ANN. § 3702.51 (West 2006);
OKLA. STAT. ANN. tit. 63, § 1-851.3 (West 2004 & Supp. 2008); OR. REV. STAT. ANN.
§ 101.090 (West 2003); R.I. GEN. LAws § 5-49-2.1 (2004); S.C. CODE ANN. § 44-7-160
(2002); TENN. CODE ANN. § 68-11-1607 (2006); VT. STAT. ANN. tit. 18, § 9434 (2000 &
Supp. 2007); VA. CODE ANN. § 32.1-102.3 (2004 & Supp. 2007); WASH. REV. CODE ANN.
§ 70.38.105 (West 2002 & Supp. 2008); W. VA. CODE ANN. § 16-2D-3 (LexisNexis 2006);
Wis. STAT. ANN. § 150.21 (West 2006). See also National Conference of State Legisla-
tures, supra note 57 (providing access to websites of those states continuing to enforce
CON laws).
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1. Illinois Certificate of Need Program and the Illinois CON
Commission

In 1974, Illinois adopted a CON program, known as the Illinois
Health Facilities Planning Act ("Illinois CON program").5 9 The objec-
tives of the Illinois CON program include controlling costs of health
care services, avoiding duplication of services, improving the public's
financial ability to obtain care, and establishing a health system guar-
anteeing the availability of quality health services. 60 The Illinois
CON program regulates a broad spectra of the state health system,
including hospitals, selected facilities earning in excess of the statu-
tory threshold for capital expenditures, and a number of health care
services. 6 1 Overall, the Illinois CON program regulates 45.2% of
health care services in the state.6 2

In recent years, some states have initiated reviews of the efficacy
of CON programs to determine whether the regulations are meeting
their purported objectives. 63 In 2006, House Representative Michael
J. Madigan offered Illinois House of Representatives Resolution 1497,
which addressed the continued increase in health care costs and called
for an evaluation of the efficacy of the Illinois CON program.64 As
such, the Illinois Commission on Government Forecasting and Ac-
countability commissioned the Lewin Group ("Illinois CON Commis-
sion") to perform a comprehensive evaluation of the Illinois CON
program, including whether the program met the state's goals and
objectives. 65 The Illinois CON Commission reviewed the program's ef-
fect on cost control, quality, and access to health services. 6 6

In its final report, the Illinois CON Commission determined Illi-
nois' CON program was similar in design, procedure, and acceptance

59. Illinois Health Facilities Planning Act, 20 ILL. COMP. STAT. ANN. § 3960/1
(West 2001 & Supp. 2007). The Illinois Health Facilities Planning Act is scheduled to
be repealed effective August 31, 2008. Id.

60. ILL. COMP. STAT. ANN. § 3960/2; ILL. ADMIN. CODE tit. 77, § 1100.30 (2007).
61. See generally tit. 77, §§ 1110.110-.8250, 1120.10-.310 (mandating CON review

for selected health care facilities and services).
62. See AL DOBSON, W. PETE WELCH, DAVID BENDER, KRISTINA D. Ko, NAMRATA

SEN, AUDREY EL-GAMIL, TERRY WEST & TED KIRBY, AN EVALUATION OF ILLS.' CERTIFI-

CATE OF NEED PROGRAM, app. A (2007), http://ilga.gov/commission/cgfa2006/Upload/
LewinGroupEvalCertOfNeed.pdf [hereinafter LEWIN GROUP] (providing the percentage
of health care services each state, including Illinois, regulates through CON
regulations).

63. See, e.g., id.; GA. COMM'N ON THE EFFICACY OF THE CERTIFICATE OF NEED PRO-

GRAM, AN ANALYSIS AND EVALUATION OF CERTIFICATE OF NEED REGULATION IN GA., v

(2006), http'//dch.georgia.gov/vgn/images/portal/cit-1210/61/51/72484934FINALGeor-
giaCON-CommissionReport.pdf [hereinafter GA. COMM'N (analyzing the effective-
ness of CON regulations).

64. H.R. Res. 1497, 94th Gen. Assem., Reg. Sess. (Ill. 2006).
65. LEWIN GROUP, supra note 62, at 1.
66. Id. at i.
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rates to other states' CON programs, including Michigan and Wash-
ington.6 7 For instance, the Illinois CON Commission's findings were
consistent with Virginia's findings evidencing that CON programs
may actually increase prices by facilitating anticompetitive barriers to
market entry.68 The Illinois CON Commission determined CON pro-
grams rarely reduced costs and may actually increase the cost of
health care services. 69 The report further concluded states that aban-
doned CON programs did not experience a spike in the cost of health
care services compared with other states.70

The Illinois CON Commission determined the greatest problem
facing the Illinois CON program was the financial strength of safety
net hospitals ("community hospitals").7 1 A community hospital pro-
vides a significant amount of health care services to low-income or un-
insured ("indigent") patients. 72 Agencies, including the Illinois
Hospital Association ("IHA"), are concerned with the proliferation of
specialty hospitals. 73 The IHA has argued specialty hospitals attract
only the privately insured, leaving federally funded patients to rely on
community hospitals. 74 The IHA further asserted community hospi-
tals are detrimentally impacted by treating a higher percentage of in-
digent patients who are reimbursed at a much lower rate, as
compared to reimbursement from privately insured patients. 75

The Illinois CON Commission then noted that patient access to
health care was closely associated with a community hospital's finan-
cial strength. 76 However, the Illinois CON Commission discovered
the national average of profit margins of community hospitals in CON
states was 1.8% lower than a community hospital in non-CON
states.77 The Illinois CON Commission determined community hospi-

67. Id. at 12.
68. Id. at 17 (referring to VA. DEP'T OF PLANNING AND BUDGET, ECON. IMPACT ANAL-

Ysis, 12 VAC 5-230 - CERTIFICATE OF PUBLIC NEED STATE MED. FACILITIES PLAN, VA.
DEP'T OF HEALTH (2004), http://www.deq.state.va.us/export/sites/defaultwqs/pdf!EIA-
Lakes.pdf).

69. Id. at 16.
70. Id. at 26. Although the Illinois CON program may decrease acute care costs by

five percent, overall health care costs are not reduced. Id.
71. Id. at 31.
72. NAT'L ASS'N OF PUB. Hosps. AND HEALTH SYs., WHAT IS A SAFETY NET Hosp.?,

http://www.naph.org/Content/ContentGroups/Publicationsl/'hatIsASafetyNetHospi-
tal.pdf.

73. ILL. Hosp. ASS'N, PERSPECTIVE ON THE NEED TO CONTINUE CERTIFICATE OF NEED
IN ILL., http://www.ihatoday.org/issues/cert-ofneed/conpersp.pdf.

74. Id. at 3.
75. Id.
76. LEWIN GROUP, supra note 62, at 26.
77. See id. at 28 (computing 1.8% by subtracting community hospitals in CON

states of 4.0% from community hospitals in non-CON states of 5.8%).
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tals in non-CON states enjoyed higher profit margins. 78 Further,
based on empirical analysis, the Illinois CON Commission determined
all hospitals in a non-CON state enjoyed profit margins of approxi-
mately 1.8% and 2.9% higher for community hospitals and non-com-
munity hospitals, respectively. 79 Thus, the Illinois CON Commission
determined the empirical evidence failed to support the assertion that
CON programs protect community hospitals.8 0 Further, the Illinois
CON Commission noted that specialty hospitals could be more effi-
cient than community hospitals, thus reducing the costs of health care
services to patients.8 1 Although some hospitals may fail as a result of
an injection of new competition, the Illinois CON Commission noted
that an incentive to find new methods and strategies to compete would
benefit patients.8 2

Despite these findings, the Illinois CON Commission's report rec-
ommended the Illinois legislature take significant precautions in de-
termining the fate of the Illinois CON program.8 3 Additionally, the
Illinois CON Commission recommended that the legislature extend
the program for three additional years despite evidence supporting
otherwise.8 4 The Illinois legislature has extended the Illinois CON
program three times, most recently on May 31, 2007.85 The Illinois
legislature has extended the Illinois CON program to August 31, 2008,
and established a task force to analyze and provide potential reforms
regarding the CON program to the state General Assembly by March
1, 2008.86

2. Georgia Certificate of Need Program and the Georgia CON
Commission

In 1979, the Georgia legislature established a CON program
("Georgia CON program") with the objective of reviewing proposed
health care services, containing health costs, promoting economic

78. See supra note 77 and accompanying text.
79. See LEWIN GROUP, supra note 62, at 28 (computing 1.8% by subtracting commu-

nity hospitals in CON states of 4.0% from community hospitals in non-CON states of
5.8%; computing 2.9% by subtracting non-community hospitals in CON states of 1.3%
from non-community hospitals in non-CON states of 3.2%).

80. Id.
81. Id. at 31.
82. Id.
83. Id. at 32.
84. Id.
85. S.B. 2436, 94th Gen. Assem. (Ill. 2006) (extending the CON program sunset

date to April 1, 2007); S.B. 0611, 95th Gen. Assem. (Ill. 2007) (extending the CON pro-
gram further until May 31, 2007); S.B. 0244, 95th Gen. Assem. (Ill. 2007) (codified at 20
ILL. COMP. STAT. 3960/15.5(c)(4) (West 2001 & Supp. 2008)) (extending the CON pro-
gram to August 31, 2008).

86. 20 ILL. COMP. STAT. ANN. §§ 3960/15.5, 3960/19.6 (West 2001 & Supp. 2007).

2008]
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value, ensuring the availability of health services reflected the needs
of Georgia, and preventing unnecessary duplication and services.8 7

The Georgia CON program encompasses twenty-six categories related
to health facilities and services, comprising approximately 61.9% of all
health care services regulated in all CON states.8 8 In 2005, the Geor-
gia General Assembly commissioned a review of the effectiveness of
the state's CON program ("Georgia CON Commission"). 89 The Geor-
gia CON Commission determined there were three underlying reasons
for the Georgia CON program.90 First, the Georgia CON program in-
tended to control additional and duplicated health services. 9 1 Second,
the Georgia CON program intended to control costs caused by unnec-
essary health services and facilities. 92 The federal government as-
sumed that controlling the market supply of health services would
prevent unnecessary construction and technology, thus patient-con-
sumers would incur less costs. 9 3 The third underlying reason for the
Georgia CON program was for patients to have equal access to quality
and affordable health care.94

The Georgia CON Commission determined a critical conflict in
health care reform involved community hospitals because of cross-sub-
sidization. 95 Through cross-subsidization, insurance companies un-
derwrite for the privately insured to subsidize health care services the
indigent receive at community hospitals. 96 For instance, if a hospital
treated forty percent Medicare, fifteen percent Medicaid, ten percent
uninsured, and thirty-five percent privately insured patients, a hospi-
tal would use cross-subsidization to cover the cost of care for the Medi-
care, Medicaid, and uninsured patients. 97 Thus, hospitals shift the
cost of loss to the privately insured patients. 98 The Georgia CON

87. GA. CODE ANN. § 31-6-1 (2007) (stating the declaration of policy); GA. COMM'N
ON THE EFFICACY OF THE CERTIFICATE OF NEED, AN ANALYSIS AND EVALUATION OF CER-

TIFICATE OF NEED REGULATION IN GA., ii (2006), http://dch.georgia.gov/vgn/images/por-
tal/cit_1210/61/51/72484934FINALGeorgiaCONCommissionReport.pdf [hereinafter
GA. COMM'N] (stating the effective date of the Georgia CON Program).

88. See GA. CODE ANN. §§ 31-6-2, 40 (stating all health care services regulated in
Georgia); LEWIN GROUP, supra note 62, at app. A, 2. (providing the percentage of health
care services regulated in each state, including Georgia).

89. H.B. 390, 148th Gen. Assem., Reg. Sess. (Ga. 2005).
90. GA. COMM'N, supra note 87, at iii.
91. Id.
92. Id.
93. Id.
94. Id. at iv. Specifically, the legislature wanted to ensure equitable distribution of

health services to all regions, including rural communities. Id.
95. Id. at xii.
96. See id. (explaining the process of cross-subsidization). There are approxi-

mately 1.7 million uninsured people in Georgia. Id. at xii.
97. Id. Hospitals only collect approximately eighty-six percent from Medicaid pa-

tients and only ten percent from uninsured patients. Id.
98. Id.
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Commission noted that hospital leaders are concerned they would be
unable to supplement the fixed loss without shifting the cost to the
privately insured. 9 9 Proponents of the Georgia CON program have as-
serted a migration of privately insured patients would result in a fi-
nancially unsustainable model' 0 0 However, opponents of the Georgia
CON program argue that artificially restraining the health care mar-
ket results in an inefficient and high cost environment.1 0 1

Ultimately, the Georgia CON Commission was unable to reach a
consensus on the future of the Georgia CON program.' 0 2 The Georgia
CON Commission recommended that the legislature continue the
Georgia CON program. 10 3 However, the Georgia CON Commission
failed to opine whether the regulation was fulfilling its initial objec-
tives of cost control and quality improvement to the state health care
system. 10 4 Notably, on February 1, 2007, House Representatives Jill
Chambers, Tom Knox, Mike Coan, Earl Ehrhart, Richard Smith, and
Bobby Reese offered House Bill 263 to repeal the Georgia CON pro-
gram because the Georgia Constitution prohibits the General Assem-
bly from inhibiting or precluding competition. 10 5 Despite Georgia
House Bill 263, the Georgia legislature failed to repeal and continues
to administer the Georgia CON program. 0 6

C. NATIONAL RESULTS: FEDERAL AND SCHOLARLY RECOMMENDATIONS

TO AND EVIDENCE RESULTING FROM STATE CERTIFICATE

OF NEED PROGRAMS

1. Federal Trade Commission, Staff Report of the Bureau of
Economics, 1988 Report on the Effect of Certificate of
Need Programs on Hospital Costs

In 1988, the Federal Trade Commission ("FTC") released a report
demonstrating that a state's reliance on CON regulations could lead to
an increase in health care costs. 10 7 The FTC report evaluated cost

99. Id.
100. Id. at iii.
101. Id.
102. Id.
103. See id. at Exec. Summ. 1-25 (stating all of the Georgia CON Commission

recommendations).
104. GA. COMM'N, supra note 87, at Exec. Summ., 1 (stating the Commission reached

a consensus; however, sharp disagreement continued and evidence from the experiences
of other states provided limited guidance).

105. H.B. 263, 149th Gen. Assem., Reg. Sess. (Ga. 2007) (recommending repeal of
the Georgia CON program).

106. GA. CODE ANN. § 31-6-1.
107. DANIEL SHERMAN, F.T.C.: STAFF REPORT OF THE BUREAU OF EcONS., THE EF-

FECT OF STATE CERTIFICATE-OF-NEED LAWS ON HosP. COSTS: AN ECON. POLICY ANALYSIS,

iv (1988), http://www.ftc.gov/be/econrpt/232120.pdf.
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data from over 3000 hospitals between 1983 and 1984.108 The FTC
study focused on the cost effects depending on the scope of a state
CON program. 10 9 The FTC determined a narrower CON program,
subjecting hospitals to less regulation, resulted in lower cost for
health care services."t 0 The FTC discovered empirical evidence dem-
onstrating that if states substantially relaxed their CON programs to
subject fewer hospitals to CON review, hospital expenditures would
decrease by 1.4% annually, approximately $1.3 billion per year."'

The FTC further determined CON regulations could increase the
cost of health care services because of the nature of the CON approval
process. 1 2 Throughout the CON process, a prospective provider has
the burden of demonstrating its services will satisfy a need for the
community. 1 13 Additionally, incumbent health care providers can
challenge a CON application. 114 Thus, a prospective provider could
incur substantial administrative and judicial costs as a result of in-
cumbent challenges.11 5 The FTC further determined that if an incum-
bent hospital acquired knowledge of difficulties market competitors
would face entering the market, the likeliness of price competition de-
creased as well. 1 16 Additionally, the FTC noted that CON programs
raised the cost of health services by inhibiting competition and
preventing entry of competitors who may have used resources more
efficiently. 117 The FTC concluded the theoretical effect of CON regula-
tions is ambiguous. 1 18 However, the FTC further concluded empirical
evidence failed to support that CON regulations decreased hospital
costs.

1 19

2. 1998 Conover and Sloan Study on the Effect of Removing
Certificate of Need Regulations on a State Health Care
System

In 1998, Duke University Professors Christopher Conover and
Frank Sloan (collectively, "Conover and Sloan") published a scholarly
research report analyzing the impact of CON programs on health care

108. Id. at v.
109. Id.
110. Id. at 7.
111. Id. at vi.
112. Id. at v, 12-13.
113. Id. at 12.
114. Id. at 12-13.
115. Id. at v.
116. Id. at 13.
117. Id. at 6.
118. Id. at 13.
119. Id. at 7.
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costs in hospitals. 120 Conover and Sloan intended to determine the
validity of states' reluctance to abandon CON regulations because of
concerns related to an increase in health care costs. 1 2 1 Conover and
Sloan analyzed the effect of a state abandoning CON regulations and
determined CON regulations failed to contain costs. 12 2 Conover and
Sloan then analyzed the effect of a state's health care system after
removing CON regulations. 123 Through their empirical analysis, Con-
over and Sloan determined that although "mature" CON programs
benefited from a five percent reduction related to acute care services,
CON programs offered no significant reduction in overall health care
spending. 124 Conover and Sloan further determined evidence failed to
support a surge in health care expenditures as a result of states aban-
doning CON regulations.' 25 Conover and Sloan also noted that evi-
dence does not support that CON programs improved quality and
access to health care services. 126 Notwithstanding acute care ser-
vices, Conover and Sloan concluded that CON regulations failed to
contain health care costs. 1 2 7

3. 2004 Federal Trade Commission and United States Department
of Justice, Antitrust Division Report on Improving Health Care
Through a Competitive Health Care Market

In July 2004, the Federal Trade Commission and the United
States Department of Justice, Antitrust Division, (collectively, the
"FTC/DOJ") released a report that examined the benefits of competi-
tion in the health care industry and recommended states decrease
barriers to market entry. 128 Between 1970 and 1989, health care ex-
penditures in the United States increased dramatically from $74.9 bil-
lion to $638.7 billion.12 9 The FTC/DOJ noted that health care was a

120. Christopher J. Conover & Frank A. Sloan, Does Removing Certificate-of-Need
Regulations Lead to a Surge in Health Care Spending?, 23 J. HEALTH POL. POL'Y & L.
455, 455 (1998).

121. See id. at 455, 457 (stating Conover and Sloan's objective in analyzing the effect
of states abandoning CON regulations).

122. Id. at 455, 469.
123. Id.
124. Id. at 455.
125. Id.
126. Id.
127. Id. at 455, 458.
128. F.T.C. & U.S. DEP'T OF JUSTICE, ANTITRUST Div., IMPROVING HEALTH CARE: A

DOSE OF COMPETITION, Exec. Summ. 1, 22 (2004), http://www.usdoj.gov/atr/public/health
_care/204694.pdf. The report is based on gathering sixty-two written submissions, testi-
mony from 250 panelists, constituting 6,000 pages of transcripts and twenty-seven days
of hearing. Id. at Exec. Summ. 1.

129. See CTRS. FOR MEDICARE & MEDICAID SERVICES, TABLE 1: NAT'L HEALTH Ex-
PENDITURES AGGREGATE, PER CAPITA AMOUNTS, PERCENT DISTRIBUTION, AND AVERAGE
ANNUAL PERCENT GROWTH, BY SOURCE OF FUNDS: SELECTED CALENDAR YEARS 1960-
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major policy issue because of substantial increases in cost, varied
quality levels, a lack of access, and the financial burden of uncompen-
sated health services that are shifted to health care providers, con-
sumers, and taxpayers. 130 The FTC/DOJ then determined the health
care system had not reached its full potential and failed to capitalize
on the benefits of a competitive market. 13 1 The FTC/DOJ determined
a competitive market generally resulted in lower prices. 1 32 Thus, pa-
tients could enjoy broader access to affordable health care services. 13 3

The FTC/DOJ determined the economic benefits of state CON pro-
grams are inhibited by serious competitive problems.' 3 4 The FTC/
DOJ determined CON programs failed to control costs and may have
increased the cost of health services. 135 The FTC/DOJ noted CON
programs have protected incumbent health care providers from com-
petitors thus limiting the supply of health care services and forcing
consumers to consume less desirable and more expensive goods. 13 6

The FTC/DOJ then addressed the benefits of competition from
specialty hospitals. 13 7 The FTC/DOJ determined that specialty hospi-
tals facilitate competition from which consumers may benefit. 138

However, the FTC/DOJ noted that the majority of specialty hospitals
currently operate in non-CON states. 13 9 The FTC/DOJ also asserted
that CON regulations favored old technologies and limited access and
improvements to therapies and technologies. 140 The FTC/DOJ then
concluded that CON programs are ineffective in controlling costs.' 4 '

Among its recommendations, the FTC/DOJ determined states should
reconsider CON programs because they are ineffective in containing
costs and anticompetitive risks have thwarted any economic
benefits.

142

2006, http://www.cms.hhs.gov/NationalHealthExpendData/downloads/tables.pdf (pro-
viding historical data of health care spending in the United States).

130. F.T.C ET AL., supra note 128, at Exec. Summ. 1.
131. Id.
132. Id. at Exec. Summ. 4.
133. Id.
134. Id. at ch. 8, 1-2.

135. Id. at ch. 8, 4.
136. Id.
137. See id. at Exec. Summ. 15 (stating specialty hospitals afford benefits to health

care systems).
138. Id. at Exec. Summ. 22.
139. Id.

140. Id. at ch. 8, 4.
141. Id. at ch. 8, 5, 6.
142. Id. at Exec. Summ. 22.
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4. The 2005 John Locke Foundation Report on Certificate of Need
Regulations

In 2005, Dr. Roy Cordato and the John Locke Foundation
("Cordato") released a report explaining the principles of a free market
as applied to the CON controversy in North Carolina. 14 3 Cordato de-
termined that CON states have removed themselves from a competi-
tive free market economy and are devoid of any entrepreneurial
insight or patient preferences. 14 4 Cordato then noted that states' rea-
soning to continue enforcing CON regulations related to the ability of
a health care provider to treat the indigent. 145 However, Cordato
then determined that cross-subsidization contradicted any cost-sav-
ings objectives. 14 6 Cordato determined that empirical evidence and
economic theory agree that output restrictions lead to increased costs
and higher profits for incumbent health care providers. 14 7 Cordato
then asserted that if CON regulations were effective in cost contain-
ment, costs should rise after states abandoned their CON programs;
however, this did not occur. 148 Cordato asserted that limiting the capi-
tal acquisition and investment of health care would not control
costs.1 4 9 Rather, Cordato asserted encouraging competition among ri-
valry health care providers would stimulate new innovative technol-
ogy and more efficient health care. 150

Cordato further determined that CON regulations were a hidden
tax to consumers and were inconsistent with sound economic theory
and a democratic political process. 15 1 Cordato determined that should
a state wish to employ CON regulations to guarantee health care to
the indigent, the state legislature should expressly state its social and
political goals in an effort to allow the electorate to make informed
public policy decisions. 15 2 Further, Cordato determined that the cur-
rent health care system was not a healthy economic competition
among providers seeking to provide better health care to consumers,
instead a battle of providers to win over government bureaucracy. 1 53

143. Roy CORDATO, JOHN LocKE FOUND., CERTIFICATE-OF-NEED LAWS IT'S TIME FOR
REPEAL 1 (2005), http://www.johnlocke.org/acrobat/policyReports/conlaws-macon-no.1.
pdf.

144. Id. at 9.
145. Id. at 11.
146. Id. at 17, 18.
147. Id. at 16.
148. Id.
149. Id. at 13.
150. Id.
151. Id. at 18.
152. Id.
153. Id. at 9.
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Cordato then concluded that competition was a sorely needed effective
tool to drive down health care costs. 154

5. 2007 United States Department of Justice, Antitrust Division
Hearing Before the Georgia Legislature on Market
Competition

In February 2007, Mark J. Botti ("Botti"), from the Antitrust Divi-
sion of the United States Department of Justice ("DOJ"), testified
before the Health and Human Services Committee of the Georgia Sen-
ate and the CON Special Committee of the House of Representatives
of Georgia. 15 5 Botti shared the DOJ's assertions that CON laws have
a detrimental impact on the health care system. 15 6 The DOJ's asser-
tions were based on decades of the Antitrust Division's research on
health care markets, including the 2004 FTC/DOJ report.1 57 The DOJ
asserted that because CON programs act as barriers to entry and ex-
pansion, the programs undercut patient choices, inhibit the market's
ability to decrease costs of health care services, and stifle innova-
tion. 158 Botti stated the DOJ's goal was for consumers to benefit from
high-quality and affordable health care through a competitive
marketplace.

159

The DOJ reasoned that Congress' original motive to utilize CON
regulations as a financial incentive had expired. 160 When Congress
enacted the NHPA, the federal government reimbursed health care
expenditures on a "cost-plus" or fee-for-service payment schedule. 16 1

Thus, hospitals had no incentive to contain patient costs because in-
demnity structured insurance provided payment for each service a
hospital provided. 16 2 However, Medicare now fixes reimbursement
rates based on diagnostic-related group ("DRG") formulas. 163 Thus,
insurance companies only pay a pre-determined fee to hospitals. 164

154. Id. at 28.
155. MARK J. BoTTi, U.S. DEP'T OF JUSTICE, ANTITRUST Drv., COMPETITION AND

HEALTHCARE AND CERTIFICATES OF NEED 1 (2007), http://www.usdoj.gov/atr/public/com-
ments/223754.pdf.

156. Id. at 1, 2.
157. Id.
158. Id. at 2.
159. Id. at 2-3.
160. See id. at 5 (stating Congress' original motive for states to control health care

costs through CON regulations expired).
161. Id. at 5; Aaron S. King, Medical Market Failure in Maine: Is the Dirigo Reform

Act's Certificate of Need a Market Correction?, 22 ME. B.J. 156, 164 (2007).
162. King supra note 161, at 164.
163. Id.
164. Id.
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The DOJ then asserted that market forces lower costs and im-
prove the quality of health care services. 16 5 The DOJ asserted CON
programs should not be utilized to subsidize health care for the indi-
gent because of anti-competitive results. 166 Further, the DOJ noted
that many states justify maintaining CON programs to ensure health
care to the indigent and maintain the financial viability of community
hospitals. 16 7 States fear that competing specialty hospitals will capi-
talize on privately and commercially insured patients, thus reducing
the market power of community hospitals, which provide care to the
indigent. 168 The DOJ further asserted requiring the privately insured
to subsidize the health care of indigent patients was not within the
scope of Congress' intentions. 169 The DOJ then cited the Medicare
Payment Advisory Commission ("MedPAC") that determined commu-
nity hospitals responded to competition and the growth of specialty
hospitals by reduced costs, improved efficiency, and increased
profit.

1 70

The DOJ further determined CON regulations could facilitate
anti-competitive behavior and provide an opportunity for incumbents
to exploit the CON process to thwart new competition. 17 1 The DOJ
noted that incumbents exploiting the CON process to stifle competi-
tive market entry is a widely recognized practice. 17 2 For these rea-
sons, the DOJ recommended states reconsider CON regulations
because the regulations impose a significant threat to properly per-
forming health care systems. 17 3

6. United States v. Charleston Area Medical Center, Inc.

In United States. v. Charleston Area Medical Center, Inc., 174 the
United States sought equitable relief against the Charleston Area
Medical Center ("CAMC") for entering into an anti-competitive agree-
ment with Raleigh General Hospital ("RGH"). 1 75 In Charleston, the
United States filed suit against CAMC, in the United States District

165. Bori, supra note 155, at 3.
166. Id. at 7.
167. Id. at 6, 7.
168. Id.
169. Id. at 5, 6.
170. Id. at 7. The Medicare Payment Advisory Commission ("MedPAC") is a federal

body established to advise Congress on issues related to the Medicare federal program.
MedPAC, About MedPac, http://www.medpac.gov/about.cfm (last visited Feb. 13, 2008).

171. Bori, supra note 155, at 8.
172. Id.
173. Id. at 2, 10.
174. No. 2:06-0091 (S.D. W. Va. filed Feb. 6, 2006).
175. U.S. v. Charleston Area Med. Ctr., Inc., No. 2:06-0091 (S.D. W. Va. filed Feb. 6,

2006); Complaint at 1, 2, Charleston, No. 2:06-0091, available at http://www.usdoj.gov/
atr/cases/214400/214477.pdf.
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Court for the Southern District of West Virginia, for precluding the
entry of other hospitals to preserve CAMC's profits. 176 In Charleston,
CAMC recognized that the West Virginia Health Care Authority
would likely approve a new cardiac surgery program at RGH in Beck-
ley, West Virginia. 17 7 RGH was located only fifty-five miles from
CAMC. 178 CAMC was concerned a competing cardiac surgery pro-
gram at RGH would decrease CAMC's twenty million dollar net an-
nual cardiac program profits 1 7 9 Thus, incumbent CAMC persuaded
RGH to enter into a three-year non-competition agreement establish-
ing the cardiac surgery program at another site in consideration for
CAMC's support to provide therapeutic cardiac-catheterization at
RGH's other sites.' 8 0

The United States alleged the parties' agreement violated anti-
trust laws because the agreement unreasonably and unlawfully re-
strained trade and commerce.' 8 ' The United States requested the
court to enjoin the parties' agreement and CAMC from entering into
similar future agreements.' 8 2 Concurrent to filing the complaint, the
United States also filed a final judgment proposal. 183 Before the court
heard the case, the United States and CAMC then stipulated to termi-
nate the anti-competitive agreement with RGH, and prohibit CAMC
from entering into future anti-competitive agreements. ' 8 4 The United
States then offered a motion in support for final judgment and re-
quested the court to find the proposal was in the public interest. ' 8 5 To
date, the United States Department of Justice has not released the
court's findings.' 8 6 State authorities failed to review whether RGH's
application would have been approved or whether there existed actual
need within the community, as a result of the unlawful agreement be-
tween both hospitals.' 8 7

176. Complaint, supra note 175, at 1, 5, 6.
177. Id. at 5, 6.
178. Id. at 1.
179. Id. at 4.
180. Id. at 6-7.
181. Id. at 11.
182. Id.
183. Final Judgment at 1, Charleston, No. 2:06-0091, available at http://www.usdoj.

gov/atr/cases/f2l4400/214480.pdf.
184. Stipulation at 1-2, Charleston, No. 2:06-0091, available at http://www.usdoj.

gov/atr/cases/f214400/214481.pdf; Final Judgment, supra note 183, at 4.
185. Plaintiffs United States' Motion and Memorandum in Support of Entry of Fi-

nal Judgment at 2, Charleston, No. 2:06-0091, available at http://www.usdoj.gov/atr/
cases/f215900/215918.pdf.

186. See U.S. Dep't of Justice, Antitrust Div., Antitrust Case Filings: United States
v. Charleston Med. Ctr., Inc., http://www.usdoj.gov/atr/cases/charleston.htm (last visited
Feb. 13, 2008) (providing access to all public documents relating to Charleston).

187. BoTI, supra note 155, at 9.
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7. The Proliferation of Specialty Hospitals in States Without
Certificate of Need Regulations

Specialty hospitals are an increasing trend, reaching approxi-
mately one hundred in the United States in 2005.188 A specialty hos-
pital is a hospital that focuses on specific treatments such as cardiac,
orthopedic, surgical procedures, and women's medicine. 18 9 Eighty-
three percent of specialty hospitals are located in states that have
abandoned CON regulations. 190 Of the specialty hospitals that were
established between 1990 and 2003, ninety-six percent of all specialty
hospitals are in states without CON programs. 19 1 CON regulations
have substantially restricted specialty hospitals from entering a
health care market. 19 2

At present, specialty hospitals represent only a small percentage
of the health care market. 193 However, specialty hospitals can be a
major competitor to community hospitals. 194 The advantages of spe-
cialty hospitals include more efficient and effective care, increased pa-
tient satisfaction, improved access, and better quality standards. 195

Additionally, patients could enjoy reduced costs because of shorter
hospitals stays.196 Because many specialty hospitals are for-profit or
physician owned, their continued growth is controversial. 19 7 Spe-
cialty hospital opponents argue these hospitals siphon off the most
profitable patients, thus detrimentally affecting the financial stability
of community hospitals. 198 In contrast, advocates assert specialty
hospitals improve quality and reduce health care costs. 19 9

ARGUMENT

The National Health Planning and Resources Development Act
("NHPA") 20 0 was adopted on January 4, 1975, in an effort to correct

188. See Katherine E. Ericksen, Prescribing the Best Facilities for Our Nation's
Health Care: Physician Owned-Facilities vs. Community Hospitals, 8 J.L. & FAM. STUD.
449, 450 (2006) (discussing the proliferation of specialty hospitals in the Untied States).

189. U.S. GOVT ACCOUNTABILITY OFFICE, SPECIALTY Hosps.: GEOGRAPHIC LOCATION,
SERVICES PROVIDED, AND FINANCIAL PERFORMANCE, GAO-04-167 at 2 (2003), http://www.
gao.gov/new.items/d04167.pdf [hereinafter U.S. GAO].

190. Id. at 15.
191. Id.
192. Jennifer Bartels, The Application of Antitrust and Fraud-and-Abuse Law to

Specialty Hospitals, 2006 COLUM. Bus. L. REV. 215, 236 (2006).
193. Id. at 226.
194. Id. at 227.
195. Id.
196. Id.
197. U.S. GAO, supra note 189, at 1.
198. Id.
199. Id.
200. Pub. L. No. 93-641, § 1, 88 Stat. 2225 (repealed 1986).
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market failures and inequity of health services. 20 1 Congress' priori-
ties for the NHPA were containing health care costs, improving qual-
ity, and achieving equal access to health care. 20 2 Further, Congress
recommended that states facilitate competition to reduce costs and
improve the quality of health care. 20 3 Congress, through the NHPA,
offered incentives to states adopting certificate of need ("CON") pro-
grams.20 4 A state's receipt of substantial federal funds was thus con-
ditioned on a state administering a CON program.20 5

As such, by 1980, every state except Louisiana had enacted a
state administered CON program.20 6 However, national health care
costs continued to increase, reaching $332 billion in 1982.207 Because
of increasing health care costs, Congress repealed the NHPA and fed-
erally mandated CON programs, effective January 1, 1987, but
granted states the discretion to continue their CON programs. 20 To-
day, the majority of states, including Illinois and Georgia, continue to
administer CON programs. 20 9 Furthermore, no state has repealed its

201. National Health Planning and Resources Development Act (NHPA) of 1974,
Pub. L. No. 93-641, §§ 1, 3, 88 Stat. 2225, 2225, 2227 (1974), amended by Health Plan-
ning and Resources Development Amendments (NHPA Amendments) of 1979, Pub. L.
No. 96-79, 93 Stat. 592 (1979), repealed by Pub. L. No. 99-660, § 701(a), 100 Stat. 3743,
3799 (1986).

202. NHPA § 2(a)(1), 88 Stat. at 2226.
203. NHPA Amendments §103, 93 Stat. at 594-95.
204. Roberta M. Roos, Certificate of Need for Health Care Facilities: A Time for Re-

Examination, 7 PACE L. REV. 491, 498 (1987).
205. NHPA § 1526, 88 Stat. at 2249; Patrick J. McGinley, Beyond Health Care Re-

form: Reconsidering Certificate of Need Laws in a "Managed Competition" System, 23
FLA. ST. U. L. REV. 141, 147-48 (1995).

206. F.T.C. & U.S. DEP'T OF JUSTICE, ANTITRUST Div., IMPROVING HEALTH CARE: A
DOSE OF COMPETITION, ch. 8, 1 (2004), httpJ/www.usdoj.gov/atr/public/health-care/2046
94.pdf.

207. McGinley, supra note 205, at 159.
208. § 701(a), 100 Stat. at 3779 (repealing the NHPA); McGinley, supra note 205, at

157, 159.
209. See ALA. CODE § 22-21-265 (2006); ALASKA STAT. § 18.07.031 (2006); ARK. CODE

ANN. §§ 20-8-101-07 (2005); CONN. GEN. STAT. ANN. §§ 17(b) to 352-55 (West 2006); DEL.
CODE ANN. tit. 16, §§ 9301-11 (2003 & Supp. 2006); D.C. CODE § 44-415 (2001 & Supp.
2007); FLA. STAT. ANN. § 154.245 (West 2000); GA. CODE ANN. § 31-6-40 (2006 & Supp.
2007); HAw. REV. STAT. §§ 323D-41 to -55 (1993 & Supp. 2006); 20 ILL. COMP. STAT. ANN.
3960/2 (West 2001 & Supp. 2007); IOWA CODE ANN. §§ 135.63-.64 (West 2006); Ky. REV.
STAT. ANN. 216B.020 (West 2006); LA. REV. STAT. ANN. § 40:2109 (2001); ME. REV. STAT.
ANN. tit. 22, § 329 (2004 & Supp. 2007); MD. CODE ANN., HEALTH-GEN. § 19-120 (Lexis-
Nexis 2005 & Supp. 2007); MAsS. GEN. LAws ANN. ch. 111, § 25C (West 2003); MICH.
COMP. LAws ANN. § 331.8t (West 1999); Miss. CODE ANN. § 41-7-187 (West 2007); Mo.
ANN. STAT. §§ 197.300-.366 (West 2003); MoNT. CODE ANN. § 50-5-301 (2007); NEB. REV.
STAT. ANN. § 71-5801-70 (LexisNexis 2006 & Supp. 2007); NEV. REV. STAT. ANN.
§ 439A.100 (LexisNexis 2005); N.H. REV. STAT. ANN. § 151-C:8 (LexisNexis 2005); N.J.
STAT. ANN. § 26:2H-7 (West 2007); N.Y. PUB. HEALTH LAw §§ 2801-2802 (McKinney
2007); N.C. GEN. STAT. § 131E-178 (2007); OHIO REV. CODE ANN. § 3702.51 (West 2006);
OKLA. STAT. ANN. tit. 63, § 1-851.3 (West 2004 & Supp. 2008); OR. REV. STAT. ANN.
§ 101.090 (West 2003); R.I. GEN. LAwS § 5-49-2.1 (2004); S.C. CODE ANN. § 44-7-160
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CON program since 1999.210 States have not abandoned their CON
regulations despite research evidencing the failures of CON programs
and the detrimental impact on the health care system.2 11

CON states have erred by continuing to administer CON regula-
tions because the regulations unduly restrict the supply of health care
services to the detriment of patient-consumers. 21 2 Instead, those
states should follow federal and scholarly recommendations and aban-
don CON programs as a method of containing costs and improving
quality and access to health care through a competitive market.21 3

This Argument will first demonstrate that CON programs have failed
to satisfy federal and states' objectives of containing health care
costs. 2 1 4 This Argument will then assert community hospitals have
become more efficient, innovative, and profitable as a result of a com-
petitive market, thus the reasoning of state legislatures to extend
CON regulations to protect the financial viability of community hospi-
tals is flawed. 215 Further, this Argument will demonstrate the CON
approval process has facilitated anti-competitive behavior by creating
incentives for incumbent-providers to preclude competitors, contrary
to Congress' intent.2 16 Lastly, this Argument will demonstrate that
states using CON regulations to guarantee health care to the indigent
deprive all patient-consumers of the benefits of a free market econ-
omy.21 7 Therefore, this Argument concludes by recommending that
states abandon their CON programs and embrace market competition
in an effort to improve state health care systems.218

(2002); TENN. CODE ANN. § 68-11-1607 (2006); VT. STAT. ANN. tit. 18, § 9434 (2000 &
Supp. 2007); VA. CODE ANN. § 32.1-102.3 (2004 & Supp. 2007); WASH. REV. CODE ANN.
§ 70.38.105 (West 2002 & Supp. 2008); W. VA. CODE ANN. § 16-2D-3 (LexisNexis 2006);
Wis. STAT. ANN. § 150.21 (West 2006). See also National Conference of State Legisla-
tures, Certificate of Need: Health Laws and Programs, http'J/www.ncsl.org/programs/
healthlcert-need.htm (last visited Feb. 13, 2008) (providing access to websites of those
states continuing to enforce CON laws).

210. National Conference of State Legislatures, supra note 209 (stating the years
the following states had a CON program: Arizona (1971-85); California (1969-87); Colo-
rado (1973-87); Idaho (1980-83); Indiana (1980-96; 1997-99); Kansas (1972-85); Minne-
sota (1971-85); New Mexico (1978-83); North Dakota (1971-95); Pennsylvania (1979-96);
South Dakota (1972-88); Texas (1975-85); Utah (1979-84); Wyoming (1977-89)).

211. MARK J. BoTrI, U.S. DEP'T OF JUSTICE, ANTITRUST Div., COMPETITION IN
HEALTHCARE AND CERTIFICATES OF NEED 6, 7 (2007), http://www.usdoj.gov/atr/public/
comments/223754.pdf.

212. See infra notes 219-351 and accompanying text.
213. See infra notes 219-351 and accompanying text.
214. See infra notes 219-68 and accompanying text.
215. See infra notes 269-304 and accompanying text.
216. See infra notes 305-26 and accompanying text.
217. See infra notes 327-51 and accompanying text.
218. See infra notes 352-58 and accompanying text.
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A. STATES SHOULD COMPLY WITH FEDERAL AND SCHOLARLY

RECOMMENDATIONS TO ABANDON CERTIFICATE OF NEED

PROGRAMS BECAUSE THE PROGRAMS FAIL TO

CONTROL HEALTH CARE COSTS

States have erred by not abandoning CON programs because the
programs are ineffective in controlling health care costs. 2 1 9 The origi-
nal reasoning of CON regulations was to reduce health care capital
expenditures and patient costs. 2 2 0 However, empirical evidence sug-
gests that CON programs have failed to effectively contain health care
costs. 2 2 1 Evidence further suggests that CON programs may increase
costs for a variety of reasons, such as incumbent challenges, adminis-
trative and judicial delays, and restricting market supply. 2 2 2 Further,
states, such as Illinois, have themselves determined CON regulations
fail to effectively contain costs.

2 2 3 However, the Illinois CON Commis-
sion recommended that the Illinois legislature extend the Illinois CON
program despite evidencing the program ineffectively controlled
costs. 2 2 4 Therefore, states, including Illinois, have erred by failing to
abandon CON regulations in light of evidence demonstrating the pro-
grams have failed to fulfill their initial objectives.2 25

1. According to Federal and Scholarly Reports, Certificate of Need
Programs Fail to Contain Health Care Costs

Since Congress repealed the NHPA in 1986, federal and academic
institutions have researched the efficacy of CON regulations on state
health care systems and determined CON regulations are ineffective
at controlling costs and improving quality.2 26 First, in 1988, the Fed-
eral Trade Commission ("FTC") released a report on the effect of CON
programs on hospitals' costs. 2 2 7 The FTC determined CON regula-
tions could lead to an increase in health care costs. 2 2 8 The FTC dis-
covered empirical evidence supporting its claim that more
comprehensive CON programs failed to decrease the cost of health

219. See infra notes 220-68 and accompanying text.
220. AL DOBSON, W. PETE WELCH, DAVID BENDER, KRISTINA D. Ko, NAMRATA SEN,

AUDREY EL-GAMIL, TERRY WEST & TED KIRBY, AN EVALUATION OF ILLS.' CERTIFICATE OF
NEED PROGRAM 25 (2007), http://ilga.gov/commission/cgfa2006fUpload/LewinGroupEval
CertOfNeed.pdf [hereinafter LEWIN GROUP).

221. DANIEL SHERMAN, F.T.C.: STAFF REPORT OF THE BUREAU OF ECONS., THE EF-
FECT OF STATE CERTIFICATE-OF-NEED LAWS ON Hosp. COSTS: AN ECON. POLICY ANALYSIS,
v (1988), http://www.ftc.gov/be/econrpt/232120.pdf.

222. Id. at iv.
223. LEWIN GROUP, supra note 220, at 31.
224. Id, at ii, 17, 32.
225. See infra notes 226-68 and accompanying text.
226. See infra notes 227-49 and accompanying text.
227. SHERMAN, supra note 221.
228. Id. at v.
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care services. 22 9 The FTC determined that if states reduced the scope
of their CON regulations, hospital expenses would decrease by ap-
proximately $1.3 billion annually.230

Additionally, in 1998, Duke University Professors Christopher
Conover and Frank Sloan (collectively, "Conover and Sloan")
researched the effect of eliminating CON regulations and determined
CON regulations failed to contain costs. 2 3 1 Conover and Sloan noted
"mature" CON programs resulted in a five percent reduction in acute
cares costs; however, they concluded that empirical evidence demon-
strated CON regulations failed to contain overall costs.

2 3 2 Further,
Conover and Sloan determined those states abandoning their CON
programs did not experience a surge in health care costs.

2 3 3

In July 2004, the Federal Trade Commission and United States
Department of Justice (collectively, the "FTC/DOJ") released a report
and recommended that states reconsider CON programs. 234 The FTC/
DOJ report examined the health care system and determined state
health care systems could benefit from a competitive market.23 5 The
FTC/DOJ determined CON regulations had stifled successful competi-
tive markets and were ineffective in containing costs. 2 3 6 Between
1970 and 1989, health care costs increased from $74.9 billion to $638.7
billion, despite most states enforcing a CON program. 2 37

Therefore, the 1988 FTC report, the 1988 Conover and Sloan re-
port, and the 2004 FTC/DOJ report, (collectively, the "federal and
scholarly reports") consistently determined that CON regulations
failed to contain health care costs. 2 3 8 Conover and Sloan determined
that CON regulations produced no statistically significant effect on
overall health care costs. 2 39 Further, Conover and Sloan determined
a state did not experience a spike in health care costs after aban-

229. Id. at 7.
230. Id. at vi.
231. Christopher J. Conover & Frank A. Sloan, Does Removing Certificate-of-Need

Regulations Lead to a Surge in Health Care Spending?, 23 J. HEALTH POL. POL'Y & L.
455, 455, 458 (1998).

232. Id. at 455, 458.
233. Id. at 455.
234. F.T.C. ET AL., supra note 206, Exec. Summ. 1, 22.
235. Id. at Exec. Summ. 1, 20.
236. Id. at ch. 8, 1, 5.
237. See CTRS. FOR MEDICARE & MEDICAID SERVICES, TABLE 1 NAT'L HEALTH EXPEND-

ITURES AGGREGATE, PER CAPITA AMOUNTS, PERCENT DISTRIBUTION, AND AVERAGE AN-
NUAL PERCENT GROWTH, BY SOURCE OF FUNDS: SELECTED CALENDAR YEARS 1960-2006,
http://www.cms.hhs.gov/NationalHealthExpendData/downloads/tables.pdf (providing
historical information of health care spending in the United States); National Confer-
ence of State Legislatures, supra note 209 (stating those states enforcing CON pro-
grams between 1970 and 1989).

238. See infra notes 239-48 and accompanying text.
239. Conover et al., supra note 231, at 463.
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doning CON regulations. 240 Just as Conover and Sloan determined
CON regulations failed to effectively contain costs, the FTC/DOJ,
through their 2004 report, determined CON programs failed to control
health care costs and could increase costs in some cases. 24 1 The FTC/
DOJ noted that CON regulations failed to prevent unnecessary ex-
penditures and pose anticompetitive risks. 24 2 The FTC/DOJ then
noted that competition has important benefits, including the ability to
lower prices and increase access to health care.2 4 3

Like Conover and Sloan and the FTC/DOJ, the FTC, through
their 1988 report, also determined that CON regulations are ineffec-
tive in controlling health care costs. 2 4 4 The FTC determined that
CON programs have failed to fulfill state costs saving objectives. 2 45

Instead, the FTC determined a state's reliance on CON regulations
could increase hospital costs. 2 4 6 Further, the FTC asserted that if
states reduce the scope of CON regulations, they would save approxi-
mately $1.3 billion annually. 24 7 Therefore, the federal and scholarly
reports have determined CON regulations fail to control health care
costs and may increase costs in some cases. 248 As such, empirical and
theoretical evidence supports that CON programs fail to contain
health care costs. 24 9

2. The Illinois Legislature has Thwarted State Objectives by
Continuing to Administer the Illinois Certificate of Need
Program Despite Federal and Scholarly Reports
Evidencing the Programs Fail to Contain
Health Care Costs

The Illinois legislature has thwarted state objectives by failing to
abandon the Illinois CON program despite probative evidence demon-
strating CON regulations do not contain health care costs. 2 5 0 Among
a number of objectives, the Illinois legislature enacted the Illinois

240. Id. at 455.
241. Compare id. at 455 (determining CON regulations did not significantly reduce

health care costs), with F.T.C. ET AL., supra note 206, at ch. 8, 4 (determining CON
regulations failed to control health care costs and could increase costs in some cases).

242. F.T.C. ET AL., supra note 206, at ch. 8, 6.
243. Id. at Exec. Summ. 4.
244. Compare Conover et al., supra note 231, at 455 (determining CON programs

failed to contain health care costs), and F.T.C. ET AL., supra note 206, at ch. 8, 4 (deter-
mining CON programs failed to contain health care costs), with SHERMAN, supra note
221, at iv (determining CON programs could increase health care costs).

245. SHERMAN, supra note 221, at iv.
246. Id.
247. Id. at vi.
248. See supra notes 226-47 and accompanying text.
249. See supra notes 226-47 and accompanying text.
250. See infra notes 251-68 and accompanying text.
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CON program with the intention of controlling health care costs. 25 1

However, the Illinois CON Commission determined CON regulations
fail to effectively reduce health care costs, and may increase costs in
some cases. 252 The Illinois CON Commission compared its findings
with Michigan, Washington, and Virginia, and determined its findings
were consistent with those other states.25 3 Therefore, the Illinois
CON Commission concluded the Illinois CON program failed to con-
tain health care costs. 25 4

The Illinois CON Commission correctly determined the Illinois
CON program was ineffective in controlling costs. 2 5 5 Just as the fed-
eral and scholarly reports determined CON regulations failed to con-
tain health care costs, and may increase costs in some cases, so too did
the Illinois CON Commission determine that expecting CON regula-
tions to reduce overall health care spending was unrealistic. 25 6 The
federal and scholarly reports represent evidence of over two decades
consistently demonstrating CON regulations are ineffective in fulfil-
ling cost control objectives.2 57 The Illinois CON Commission offered
more current evidence that CON regulations failed to control costs. 2 5 8

Therefore, like the federal and scholarly reports, the Illinois CON
Commission reached the same conclusion that CON regulations fail to
control costs. 25 9 As such, the Illinois CON Commission was correct in
determining the Illinois CON program failed to contain health care
costs.260

Despite the Illinois CON Commission's correct determination that
CON regulations failed to effectively control costs, the Illinois CON
Commission erred by nevertheless recommending the legislature to
continue enforcing the Illinois CON program. 26 1 Inconsistent with the
objectives of the Illinois CON program, the Illinois CON Commission

251. 20 ILL. COMP. STAT. 3960/2.
252. LEWIN GROUP, supra note 220, at 16.
253. Id. at 16, 17.
254. Id. at i-ii.
255. See infra notes 256-304 and accompanying text.
256. Compare SHERMAN, supra note 221, at iv (determining that subjecting more

hospitals to CON review did not decrease costs), Conover et al., supra note 231, at 455
(determining CON programs fail to significantly reduce overall health care costs), and
F.T.C. ET AL., supra note 206, at ch. 8, 4 (determining CON regulations fail to control
health care costs and may lead to increases in health care costs), with LEWIN GROUP,
supra note 220, at ii (declaring expecting CON regulations to reduce overall costs is
unrealistic).

257. SHERMAN, supra note 221, at iv (affording evidence from 1988); Conover et al.,
supra note 231, at 455 (affording evidence from 1998); F.T.C. ET AL., supra note 206, at
ch. 8, 4 (affording evidence from 2004).

258. LEWIN GROUP, supra note 220, at i-ii.
259. See supra notes 226-58 and accompanying text.
260. See supra notes 250-59 and accompanying text.
261. See infra notes 262-68 and accompanying text.
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recommended the Illinois legislature to continue the state regulations
despite probative evidence suggesting the Illinois CON Commission
failed to contain costs. 2 62 In 1974, the Illinois legislature enacted the
Illinois CON program to control costs of health care services. 26 3 How-
ever, the Illinois CON Commission determined evidence does not sup-
port the Illinois CON program controlling health care costs. 2 6 4

Despite this finding, the Illinois CON Commission nevertheless rec-
ommended that the Illinois legislature extend the state's program for
three additional years.2 65 As such, the Illinois legislature extended
the Illinois CON program to August 31, 2008.266 Therefore, the Illi-
nois CON Commission's recommendation for the Illinois legislature to
extend the CON program was inconsistent with state objectives. 26 7

Additionally, the Illinois legislature erred by relying on the Illinois
CON Commission and failing to abandon the Illinois CON program in
light of probative evidence demonstrating its failure to control health
care costs. 268

B. THE BENEFITS OF COMPETITION AND SPECIALTY HOSPITALS

OUTWEIGH CONCERNS OF THE FINANCIAL INSTABILITY OF

COMMUNITY HOSPITALS WITHOUT CERTIFICATE OF

NEED PROGRAMS

States should abandon CON regulations because the benefits of a
competitive market greatly outweigh concerns that market entry of
specialty hospitals could undermine the financial stability of commu-
nity hospitals. 26 9 In making recommendations to the Illinois legisla-
ture, the Illinois CON Commission erred by affording undue weight to
the effect of CON regulations on the financial viability of community
hospitals. 2 70 Instead, the Illinois CON Commission should have re-
lied on empirical evidence demonstrating the benefits of competition
and specialty hospitals in a health care system.2 7 1 In 2004, the Fed-
eral Trade Commission and the United States Department of Justice,
Antitrust Division (collectively, the "FTC/DOJ") researched the effi-

262. Compare 20 ILL. Comp. STAT. ANN. 3960/2 (stating among a number of objec-
tives, the Illinois CON program is intended to control costs), with LEWIN GROUP, supra
note 220, at 17, 32 (recommending the Illinois legislature extend the Illinois CON pro-
gram despite evidencing a lack of cost savings).

263. 20 ILL. COMP. STAT. § 3960/1-2.
264. LEWIN GROUP, supra note 220, at i-ii.
265. Id. at 32.
266. 20 ILL. COMP. STAT. § 3960/19.6.
267. See supra notes 250-66 and accompanying text.
268. See supra notes 250-66 and accompanying text.
269. See infra notes 270-304 and accompanying text.
270. See infra notes 270-304 and accompanying text.
271. See infra notes 270-304 and accompanying text.
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cacy of CON regulations and determined market entry of specialty
hospitals could benefit consumers. 2 72 The FTC/DOJ further deter-
mined the majority of specialty hospitals treat patients in non-CON
states.

27 3

Similarly in 2007, Mark Botti and the Antitrust Division of the
Department of Justice (collectively, the "DOJ") testified before the
Georgia legislature on the market restrictions of CON programs. 2 74

The DOJ determined states generally fear abandoning CON regula-
tions because abandonment would cause instability among commu-
nity hospitals. 2 75 However, the DOJ noted that states using CON
regulations as a vehicle to guarantee health care to the indigent fell
outside the scope of Congress' intentions in enacting the NHPA.27 6

Further, the DOJ determined community hospitals benefited from
market competition of specialty hospitals.2 7 7 The DOJ reasoned that
in an effort to stay competitive, community hospitals responded to
specialty hospital competition by reducing costs, improving efficiency,
and increasing profit margins. 278

Therefore, the FTC/DOJ report and DOJ hearing weaken state
concerns about the financial instability of community hospitals with-
out CON regulations because of evidence that specialty hospital com-
petition has strengthened community hospitals. 279 Just as the FTC!
DOJ asserted a health care system can benefit from specialty hospital
competition, so too did the DOJ determine that competition from spe-
cialty hospitals generated community hospitals to become more effi-
cient and profitable thereby reducing health care costs to all patient-
consumers. 28 0 Thus, the FTC/DOJ and DOJ have afforded evidence
demonstrating that states would benefit from market competition of
specialty hospitals. 28 1

The Illinois CON Commission erred in recommending that the
state legislature extend the Illinois CON program in light of evidence
suggesting competition from specialty hospitals could benefit commu-

272. F.T.C. et al., supra note 206, at Exec. Summ. 2, ch. 8, 22.
273. Id. at ch. 8, 22.
274. Borri, supra note 211, at 1, 2 (2007), http://www.usdoj.gov/atr/public/com-

ments/223754.pdf.
275. BorrI, supra note 211, at 6, 7.
276. Id. at 5, 6.
277. Id. at 7.
278. Id.
279. See infra notes 280-304 and accompanying text.
280. Compare Borri, supra note 211, at 7 (asserting that community hospitals and

consumers benefit from competition of specialty hospitals by reducing costs, improving
efficiency, and increasing profit margins), with F.T.C. ET AL., supra note 206, at ch. 8, 22
(asserting that competition from specialty hospitals could benefit consumers).

281. See supra notes 269-80 and accompanying text.
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nity hospitals.28 2 The Illinois CON Commission determined the
greatest problem facing the Illinois CON program was the financial
strength of community hospitals. 28 3 Further, the Illinois CON Com-
mission conceded that CON regulations clearly impact the number of
specialty hospitals within a state health care system.28 4 The Illinois
CON Commission then opined that CON regulations protect the fi-
nancial stability of community hospitals. 28 5 However, in analyzing
the Medicare Cost Report from 2003 to 2005, the Illinois CON Com-
mission determined that community and non-community hospitals en-
joyed higher profit margins in non-CON states as compared with CON
states.28 6 Specifically, the Illinois CON Commission noted that over a
three-year rolling period, community and non-community hospitals in
non-CON states demonstrated profit margins of 3.2% and 5.8%, re-
spectively. 28 7 Contrary to its initial assertion, the Illinois CON Com-
mission further determined community and non-community hospitals
in CON states demonstrated profit margins of only 1.3% and 4.0%,
respectively. 28 8 The Illinois CON Commission then concluded that
this evidence was contrary to any protective effect CON regulations
may have afforded community hospitals. 28 9 Despite these findings,
the Illinois CON Commission nevertheless recommended that the Illi-
nois legislature extend the Illinois CON program.2 90

Similar to other research, the Illinois CON Commission correctly
determined competition from specialty hospitals could benefit commu-
nity hospitals. 29 1 Just as the FTC/DOJ and DOJ afforded theoretical
and empirical evidence that market competition from specialty hospi-
tals could reduce costs and improve quality of health care to patient-
consumers, so too did the Illinois CON Commission discover empirical
evidence supporting that a state health care system could enjoy higher
profit margins among community and non-community hospitals with-
out CON regulations. 29 2 The FTC/DOJ determined that specialty hos-

282. See infra notes 283-304 and accompanying text.
283. LEWIN GROUP, supra note 220, at 31.
284. Id. at 26.
285. Id.
286. Id. at 26-27.
287. See id. at 28 (comparing profit margins of hospitals in Illinois and others

states).
288. Id. at 26, 28.
289. Id. at 26.
290. Id. at 32.
291. See infra notes 292-304 and accompanying text.
292. Compare BOTTi, supra note 211, at 7 (asserting that competition from specialty

hospitals could improve efficiency, adjust prices, and expand profits of community hos-
pitals), and F.T.C. ET AL., supra note 206, at ch. 8, 22 (stating that competition from
specialty hospitals could benefit consumers), with LEWIN GROUP, supra note 220, at 28
(disclosing there was empirical evidence finding community and non-community hospi-
tals were more profitable in states without CON regulations).
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pitals could provide more effective and efficient health care. 2 93 The
FTC/DOJ then determined that successful competition could yield
lower health care costs and broader access to patient-consumers. 2 94

Further, the DOJ determined that the market entry of specialty hospi-
tals did not undermine a community hospital's financial stability.2 95

The DOJ also determined the market entry of specialty hospitals re-
sulted in community hospitals improving efficiency, reducing prices,
and expanding profit margins.2 96 Just as the FTC/DOJ and DOJ as-
serted market competition from specialty hospitals could benefit a
state health care system, so too did the Illinois CON Commission con-
firm that hospitals enjoyed higher profit margins in states without
CON regulations.2 9 7 Therefore, consistent with the FTC/DOJ and
DOJ, the Illinois CON Commission correctly determined evidence
does not support CON regulations protecting the financial stability of
community hospitals. 2 98

Notwithstanding the correct determination, the Illinois CON
Commission's recommendation to the state legislature was contrary to
improving a state health care system. 29 9 Although the Illinois CON
Commission found that community hospitals enjoyed higher profit
margins in non-CON states, it recommended that the Illinois legisla-
ture extend the Illinois CON program. 30 0 Unlike the FTC/DOJ report
and DOJ hearing, the Illinois CON Commission recommended the
state legislature to extend the Illinois CON program in an effort to
gather more evidence regarding the effect of specialty hospitals on a
health care market.3 0 1 Therefore, the Illinois CON Commission's rec-
ommendation was inconsistent with its findings invalidating concerns
about the financial viability of community hospitals operating in

293. F.T.C. ET AL., supra note 206, at Exec. Summ. 22.
294. Id. at Exec. Summ. 4.
295. BoTri, supra note 211, at 7.
296. Id.
297. Compare BoTri, supra note 211, at 7 (asserting that competition from specialty

hospitals could improve efficiency, adjust prices, and expand profits of community hos-
pitals), and F.T.C. ET AL., supra note 206, at ch. 8, 22 (stating that competition from
specialty hospitals could benefit consumers), with LEWIN GROUP, supra note 220, at 28
(disclosing there was empirical evidence finding community and non-community hospi-
tals were more profitable in states without CON regulations).

298. See supra notes 291-97 and accompanying text.
299. See infra notes 300-04 and accompanying text.
300. LEWIN GROUP, supra note 220, at 28, 31.
301. Compare LEWIN GROUP, supra note 220, at 32 (recommending the Illinois legis-

lature extend the CON program until more evidence on the effect of specialty hospitals
on the health care system can be quantified), with BOTi, supra note 211, at 10 (recom-
mending states reconsider CON programs because competition reduces costs and im-
proves quality of health care), and F.T.C. ET AL., supra note 206, at ch. 8, 20, 22
(recommending states embrace competition to reduce costs and improve quality of
health care).
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states without CON programs. 30 2 Thus, although the Illinois CON
Commission correctly determined a state health care system benefited
from market entry and competition, the Illinois CON Comission erred
by recommending that the Illinois legislature extend the Illinois CON
program despite evidence suggesting that hospitals in non-CON states
were more profitable than hospitals in CON states.30 3 As such, states,
including Illinois, should abandon CON regulations in an effort to fa-
cilitate beneficial market competition to state health care systems. 30 4

C. CERTIFICATE OF NEED PROGRAMS FACILITATE ANTI-COMPETITIVE

BEHAVIOR AND PROVIDE INCENTIVES FOR INCUMBENT HEALTH

CARE PROVIDERS TO PRECLUDE COMPETITORS IN AN EFFORT TO

RETAIN MARKET STRONGHOLDS

States should abandon CON programs because the programs fa-
cilitate anti-competitive behavior, to the detriment of patient-consum-
ers.30 5 In 1979, Congress amended the NHPA to mandate that states
implement competition to advance cost effectiveness within the health
care system. 30 6 In 2007, Mark Botti, on behalf of the Antitrust Divi-
sion of the United States Department of Justice ("DOJ"), testified
before the Georgia legislature and asserted that CON regulations cre-
ate incentives for incumbent providers to exploit the CON process and
thwart new competition. 30 7 The DOJ then asserted a state health sys-
tem could benefit from competition. 30 8 The DOJ asserted competition
advanced innovation and ultimately resulted in delivering better
health care because health care providers are be forced to provide the
most efficient, effective, and affordable services. 30 9

The determination in United States v. Charleston Area Medical
Center, Inc.,310 evidences an incumbent provider that used the CON
procedural process to preclude its competitors. 3 11 In Charleston, the
United States sought equitable relief against the Charleston Area
Medical Center ("CAMC") in the United States District Court for the
Southern District of West Virginia for entering into an anti-competi-

302. See supra notes 282-301 and accompanying text.
303. See supra notes 269-301 and accompanying text.
304. See supra notes 269-303 and accompanying text.
305. See infra notes 306-26 and accompanying text.
306. NHPA Amendments §§ 1, 103, 93 Stat. at 592, 594-95.
307. BoTri, supra note 211, at 1, 8.
308. BoTi, supra note 211, at 2-3.
309. See id. at 3 (stating that competition forces health care providers to provide

more efficient, effective, and affordable health care services).
310. No. 2:06-0091 (S.D. W. Va. filed Feb. 6, 2006).
311. United States v. Charleston Area Med. Ctr., Inc., No. 2:06-0091 (S.D. W. Va.

filed Feb. 6, 2006); Complaint at 1, 2, Charleston, No. 2:06-0091, available at http://
www.usdoj.gov/atr/cases/f214400/214477.pdf.
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tive agreement with Raleigh General Hospital ("RGH"). 3 12 In Charles-
ton, CAMC recognized the West Virginia Health Care Authority would
likely approve a new nearby cardiac program. 31 3 CAMC then entered
into an agreement with RGH, a possible market entrant, to establish
the program at a distant location, thus preserving CAMC's twenty
million dollar annual net profits from its cardiac program. 3 14 The
United States determined the agreement between CAMC and RGH
would eliminate the benefits of an additional cardiac surgery program
at RGH, including reducing costs, improving quality, and increasing
access to cardiac surgery services through market competition.3 15 As
such, the United States requested that the court enjoin the agreement
between CAMC and RGH.3 16 Before the court heard the case, CAMC
stipulated to terminate the agreement at issue.3 17 The United States
then offered a motion in support for final judgment and requested the
Court to find the proposal is in the public interest. 3 18 To date, the
United States Department of Justice has not released the court's
findings.

3 19

Therefore, the DOJ and Charleston demonstrate that CON regu-
lations have facilitated anti-competitive behavior among incumbent
health care providers, inconsistent with Congress' intent.3 20 The DOJ
determined that incumbent providers exploit the CON approval pro-
cess to preclude competition. 32 1 Like the DOJ, Charleston afforded
evidence that incumbent health care providers have utilized CON reg-
ulations to preclude beneficial market competition. 32 2 In Charleston,
CAMC, an incumbent provider entered into an anti-competitive agree-
ment with a competing hospital in an effort to retain profits.3 2 3 Just

312. Complaint, supra note 311, at 1, 2.
313. Id. at 6.
314. Id. at 4, 6-7.
315. Id. at 10.
316. Id. at 11.
317. Stipulation at 1-2, Charleston, No. 2:06-0091, available at http://www.usdoj.

gov/atr/cases/f214400/214481.pdf; Final Judgment at 1, 4, Charleston, No. 2:06-0091,
available at http://www.usdoj.gov/atr/cases/f2l4400/214480.pdf.

318. Plaintiffs United States' Motion and Memorandum in Support of Entry of Fi-
nal Judgment at 2, Charleston, No. 2:06-0091, available at http://www.usdoj.gov/atr
cases/f215900/215918.pdf.

319. See U.S. Dep't of Justice, Antitrust Div., Antitrust Case Filings: United States
v. Charleston Area Med. Ctr., Inc., http://www.usdoj.gov/atr/cases/charleston.htm (last
visited Feb. 13, 2008) (providing access to published court documents regarding
Charleston).

320. See infra notes 321-26 and accompanying text.
321. Bowir, supra note 211, at 1, 8.
322. Compare BoTTI, supra note 211, at 7-8 (determining market incumbents use

the CON approval process to preclude competition), with Charleston, No. 2:06-0091 (af-
fording actual evidence that incumbent providers have used the CON approval process
to exhibit anti-competitive behavior).

323. Complaint, supra note 311, at 1, 4.
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as the DOJ theory, Charleston afforded evidence of incumbent hospi-
tals demonstrating anti-competitive behavior, which deprived con-
sumers the benefits of lower prices and improved quality of health
care.3 24 Therefore, CON regulations fail to improve a state's health
care system because incumbent providers exploit the CON approval
process through anti-competitive behavior. 325 As such, states should
abandon CON regulations because anti-competitive behavior deprives
patient-consumers of more affordable and efficient high quality health
care services. 3 26

D. STATE REASONING TO USE CERTIFICATE OF NEED PROGRAMS TO

GUARANTEE HEALTH CARE TO THE INDIGENT THWARTS

STATE OBJECTIVES AND THE BENEFITS OF A FREE

MARKET ECONOMY

States should abandon CON regulations because the states' use of
the regulations as a vehicle to guarantee health care to the indigent is
inconsistent with state objectives and precludes the benefits of a free
market economy. 3 27 Like many other states, the Georgia legislature
enacted the Georgia CON program with the objectives of controlling
costs and preventing duplication of health care services. 328 However,
states, such as Georgia, have continued to enforce CON programs in
an effort to cross-subsidize health care to the indigent.32 9 The Geor-
gia CON Commission determined the critical issue related to re-
forming health care regulation is the community hospital, whose
financial stability is dependent on cross-subsidization. 3 30 Through
cross-subsidization, the privately insured patients, within their insur-
ance agreement, underwrite to financially support the health care of
the indigent.3 3 1 Thus, the cost of health care the indigent receive is
shifted to privately insured patients.3 32 For instance, if a hospital
were to hypothetically treat a census of fifteen percent Medicaid, forty
percent Medicare, ten percent uninsured, and thirty-five percent pri-

324. Compare BoTTI, supra note 211, at 7-8 (determining market incumbents use
the CON approval process to preclude competition), with Charleston, No. 2:06-0091 (af-
fording actual evidence that incumbent providers have used the CON approval process
to exhibit anti-competitive behavior).

325. See supra notes 310-24 and accompanying text.
326. See supra notes 305-24 and accompanying text.
327. See infra notes 328-51 and accompanying text.
328. GA. CODE ANN. § 31-6-1 (2006 & Supp. 2007).
329. Id.; GA. COMM'N ON THE EFFICACY OF THE CERTIFICATE OF NEED PROGRAM, AN

ANALYsIs AND EVALUATION OF CERTIFICATE OF NEED REGULATION IN GEORGIA xii (2006),
http://dch.georgia.gov/vgn/images/portal/cit_1210/61/51/72484934FINALGeorgia-CON
_CommissionReport.pdf [hereinafter GA. COMM'N].

330. GA. COMM'N, supra note 329, at xii.
331. Id.
332. Id.
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vately insured patients, cross-subsidization requires the privately in-
sured patients to cover the care of the indigent.3 33 In an effort to
continue guaranteeing care to the indigent, the Georgia CON Com-
mission recommended that the Georgia legislature continue enforcing
the Georgia CON program.3 34

In 2005, Dr. Roy Cordato and the John Locke Foundation (collec-
tively "Cordato") released a report on CON regulations and deter-
mined that cross-subsidization contradicted any cost savings
objectives. 33 5 Cordato asserted that encouraging competition among
rivalry health care providers would stimulate new innovative technol-
ogy and more efficient health care.3 3 6 Cordato further determined
that CON regulations are a hidden tax to consumers and are inconsis-
tent with sound economic theory and a democratic political process. 3 37

Cordato determined that should a state wish to employ CON regula-
tions to guarantee health care to the indigent, the state legislature
should expressly state its social and political goals in an effort to allow
the electorate to make informed public policy decisions. 3 38 Further,
Cordato determined that the current health care system was not a
healthy economic competition among providers seeking to provide bet-
ter health care to consumer, instead was a battle of providers to win
over government bureaucracy. 3 39 Cordato then concluded that compe-
tition was a sorely needed effective tool to drive down health care
costs.

3 40

In addition to running afoul of state objectives, state CON regula-
tions preclude patient-consumers the benefits of competition and a
free market economy. 34 1 The Georgia CON Commission, like Cordato,
addressed the use of CON regulations to subsidize care to the indi-
gent. 34 2 The Georgia CON Commission determined the key to the fi-
nancial viability of community hospitals is cross-subsidization. 34 3

The Georgia CON Commission determined there are 1.7 million unin-

333. Id.
334. Id. at Exec. Summ. 1-20.
335. Roy CORDATO, JOHN LocKE FOUND., CERTIFICATE-OF-NEED LAws Ir's TIME FOR

REPEAL 17, 18 (2005), http://www.johnlocke.org/acrobat/policyReports/con-laws-macon-
no. 1.pdf.

336. Id. at 13.
337. Id. at 18.
338. Id.
339. Id. at 9.
340. Id. at 28.
341. See infra notes 342-51 and accompanying text.
342. Compare GA. COMM'N, supra note 329, at xii (determining cross subsidization is

necessary for the financial stability of community hospitals treating the indigent), with
CORDATO, supra note 335, at 17, 18 (determining cross subsidization is contrary to cost
saving objectives).

343. GA. COMM'N, supra note 329, at xii.
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sured people in Georgia, and community hospitals depend on cross-
subsidization to stay financially viable.34 4 However, unlike the Geor-
gia CON Commission, Cordato held cross-subsidization against policy
considerations and determined CON regulations should be re-
pealed. 34 5 Cordato determined that states employing CON regula-
tions to guarantee health care to the indigent, through cross-
subsidization, run contrary to any cost savings objectives. 3 46 Further,
Cordato recommended that CON regulations should be abolished be-
cause requiring the privately insured to subsidize health care to the
indigent was dishonest and a hidden tax.3 4 7 In an effort to improve
state health care systems, Cordato recommended that states abandon
CON regulations because the regulations are inconsistent with free
market competition and an open democratic process. 34 8 Unlike
Cordato, however, the Georgia CON Commission recommended that
the Georgia legislature continue administering the Georgia CON pro-
gram. 34 9 Therefore, Georgia's use of CON regulations to shift the
costs of health care the indigent receive to privately insured patients
runs contrary to current statutory objectives and a democratic govern-
ment.350 As such, states should abandon CON regulations in an effort
to facilitate competition, to decrease costs, and to improve efficiency of
health care to all patient-consumers through a free market
economy.3 5 1

CONCLUSION

In enacting the National Health Planning Resources and Develop-
ment Act of 1979352 ("NHPA"), Congress intended certificate of need
("CON") regulations to contain costs and improve quality and access to
health care.3 5 3 Congress also recognized that competition was an ef-

344. Id.
345. Compare GA. COMM'N, supra note 329, at xii (determining cross subsidization is

necessary for the financial stability of community hospitals treating the indigent), with
CORDATO, supra note 335, at 17, 18, 28 (determining cross subsidization is contrary to
cost saving objectives and thus CON regulations should be repealed).

346. CORDATO, supra note 335, at 17, 18.
347. Id. at 18, 28.
348. Id. at 18.
349. GA. COMM'N, supra note 329, Exec. Summ. 1-20.
350. See supra notes 341-49 and accompanying text.
351. See supra notes 327-49 and accompanying text.
352. Pub. L. No. 93-641, §1, 88 Stat. 2225, 2225 (1974).
353. National Health Planning and Resources Development Act (NHPA) of 1974,

Pub. L. No. 93-641, §§ 1, 3, 88 Stat. 2225, 2225, 2227 (1974), amended by Health Plan-
ning and Resources Development Amendments (NHPA Amendments) of 1979, Pub. L.
No. 96-79, 93 Stat. 592 (1979), repealed by Pub. L. No. 99-660, § 701(a), 100 Stat. 3743,
3799 (1986); S. REP. No. 93-1285, at 1 (1974), as reprinted in 1974 U.S.C.C.A.N. 7842,
7842-43.
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fective vehicle to strengthen a health care system.3 54 In 1987, Con-
gress repealed the NHPA and its CON mandate because the
regulations failed to reduce health care costs and detrimentally af-
fected health care systems.3 55 However, the majority of states cur-
rently enforce CON regulations. 3 56 State legislatures have reasoned
that abandoning CON regulations could undermine the financial sta-
bility of community hospitals.3 57 State legislatures have further rea-
soned that protecting the viability of community hospitals is vital to
providing health care to the indigent. 358

States should abandon CON regulations because the regulations
have failed to control costs and stifled quality improvements to health
care, contrary to statutory objectives and policy considerations. In-
stead, CON regulations have precluded market competition, an effec-
tive vehicle to reduce costs and facilitate innovation. Further,
evidence demonstrates that community hospitals have become more
innovative and profitable in states without such market restrictions.
Patient-consumers would benefit from a competitive market ousting

354. NHPA Amendments § 103, 93 Stat. at 594-95.
355. Patrick J. McGinley, Beyond Health Care Reform: Reconsidering Certificate of

Need Laws in a "Managed Competition" System, 23 FLA. ST. U. L. REV. 141, 157 (1995).
356. See ALA. CODE § 22-21-265 (2006); ALASKA STAT. § 18.07.031 (2006); ARK. CODE

ANN. §§ 20-8-101-07 (2005); CONN. GEN. STAT. ANN. §§ 17(b) to 352-55 (West 2006); DEL.
CODE ANN. tit. 16, §§ 9301-11 (2003 & Supp. 2006); D.C. CODE § 44-415 (2001 & Supp.
2007); FLA. STAT. ANN. § 154.245 (West 2000); GA. CODE ANN. § 31-6-40 (2006 & Supp.
2007); HAW. REV. STAT. §§ 323D-41 to -55 (1993 & Supp. 2006); 20 ILL. COMP. STAT. ANN.
3960/2 (West 2001 & Supp. 2007); IOWA CODE ANN. §§ 135.63-.64 (West 2006); Ky. REV.
STAT. ANN. 216B.020 (West 2006); LA. REV. STAT. ANN. § 40:2109 (2001); ME. REV. STAT.
ANN. tit. 22, § 329 (2004 & Supp. 2007); MD. CODE ANN., HEALTH-GEN. § 19-120 (Lexis-
Nexis 2005 & Supp. 2007); MASS. GEN. LAWS ANN. ch. 111, § 25C (West 2003); MICH.
COMP. LAWS ANN. § 331.8t (West 1999); MIss. CODE ANN. § 41-7-187 (West 2007); Mo.
ANN. STAT. §§ 197.300-.366 (West 2003); MONT. CODE ANN. § 50-5-301 (2007); NEB. REV.
STAT. ANN. § 71-5801-70 (LexisNexis 2006 & Supp. 2007); NEV. REV. STAT. ANN.
§439A.100 (LexisNexis 2005); N.H. REV. STAT. ANN. § 151-C:8 (LexisNexis 2005); N.J.
STAT. ANN. § 26:2H-7 (West 2007); N.Y. PUB. HEALTH LAW §§ 2801-2802 (McKinney
2007); N.C. GEN. STAT. § 131E-178 (2007); OHIO REV. CODE ANN. § 3702.51 (West 2006);
OKLA. STAT. ANN. tit. 63, § 1-851.3 (West 2004 & Supp. 2008); OR. REV. STAT. ANN.
§ 101.090 (West 2003); R.I. GEN. LAWS § 5-49-2.1 (2004); S.C. CODE ANN. § 44-7-160
(2002); TENN. CODE ANN. § 68-11-1607 (2006); VT. STAT. ANN. tit. 18, § 9434 (2000 &
Supp. 2007); VA. CODE ANN. § 32.1-102.3 (2004 & Supp. 2007); WASH. REV. CODE ANN.
§ 70.38.105 (West 2002 & Supp. 2008); W. VA. CODE ANN. § 16-2D-3 (LexisNexis 2006);
Wis. STAT. ANN. § 150.21 (West 2006). See also National Conference of State Legisla-
tures, Certificate of Need: State Health Laws and Programs, http://www.ncsl.org/pro-
grams/health/cert-need.htm (last visited Feb. 13, 2008) (providing access to websites of
those states continuing to enforce CON laws).

357. See, e.g., AL DOBSON, W. PETE WELCH, DAVID BENDER, KRISTINA D. Ko,
NAMEATA SEN, AUDREY EL-GAMIL, TERRY WEST & TED KIRBY, AN EVALUATION OF ILLS.'
CERTIFICATE OF NEED PROGRAM 31 (2007), http://ilga.gov/commission/cgfa2006/Upload/
LewinGroupEvalCertOfNeed.pdf (stating that competition could undermine the finan-
cial stability of community hospitals).

358. See, e.g., id., at 26 (stating community hospitals are important to providing
health care services to the indigent).
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those health care facilities providing inferior and inefficient care. Most
importantly, CON regulations have precluded the privately insured
from the benefits of a competitive market. Through a competitive
market, the financial burden of indigent care shifted to privately in-
sured patients through cross-subsidization would be reduced in addi-
tion to reducing the overall cost and improving the quality of health
care to all patient-consumers. Democratic and Republican presiden-
tial candidates have agreed that rising health care costs is an impor-
tant issue facing the United States. However, before federal and state
legislatures determine whether implementing novel, expensive, and
complex health care programs are an effective solution along the road
to health care reform, state legislatures' fundamental first steps
should be abandoning existing regulations that have failed to fulfill
purported objectives and have detrimentally impacted the health care
system, like CON regulations. Repealing CON regulations is one step
to rehabilitating the inefficiency, irrationality, and uncontrolled costs
of current state health care systems. Federal and scholarly institu-
tions will continue to offer probative evidence of the failures of CON
regulations, and states must recognize CON regulations are merely
unduly bureaucratic burdens that have offered no benefit to state
health care systems.

Lowell M. Zeta-'08
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