
THE ARTFUL DODGER: RESPONDING PARTIES'
ABILITY TO AVOID ELECTRONIC DISCOVERY
COSTS UNDER 26(b)(2)(B) AND 26(b)(2)(C) AND

THE PRESERVATION OBLIGATION

I. INTRODUCTION

Nearly ninety-nine percent of information created today is pro-
duced in an electronic format.1 For a point of reference, the United
States Postal Service anticipated delivery of 212 billion pieces of mail
in 2006, while computer users were expected to send roughly sixty-two
billion e-mail messages every day in 2006.2 As electronic documents
continue to replace traditional paper documents, it is plausible that
companies will only maintain electronic records of their decisions and
results.3 This increase in the volume of electronic information is caus-
ing problems for the federal discovery rules and litigation practices. 4

The Federal Rules of Civil Procedure ("Federal Rules") specifically
limit the production of electronically stored information. 5 Under Fed-
eral Rule 26, electronically stored information that the court does not
find reasonably accessible because of undue burden or cost must meet
a good cause standard in order for it to be produced. 6 The federal dis-
covery rules presume that the party responding to a discovery request
(the "responding party") will bear the costs of discovery requests, but
this presumption weakens when the party requesting the discovery
(the "requesting party") seeks electronic data only available from ex-
pensive-to-restore back-up systems. 7 When such information is found
too costly to produce, the cost of the requested discovery can be shifted
from the responding party to the requesting party.8 Therefore, the
current Federal Rules' structure, and the case law providing for cost-

1. Analog Devices, Inc. v. Michalski, No. 01-CVS-10614, 2006 WL 3287382, at *5
(N.C. Super. Ct. Nov. 1, 2006).

2. Dennis R. Kiker, Waiving the Privilege in a Storm of Data: An Argument for
Uniformity and Rationality in Dealing with the Inadvertent Production of Privileged
Materials in the Age of Electronically Stored Information, 12 RICH. J.L. & TECH. 15, 17-
18 (2006).

3. Mike Breen, Nothing to Hide: Why Metadata Should Be Presumed Relevant, 56
U. KAN. L. REV. 439, 439 (2008).

4. Id. at 440.
5. See FED. R. Civ. P. 26(b)(2)(B) ("A party need not provide discovery of electroni-

cally stored information from sources that the party identifies as not reasonably accessi-
ble because of undue burden or cost.").

6. Id.
7. Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 316 (S.D.N.Y. 2003).
8. See FED. R. Civ. P. 26(b)(2)(B) ("On motion to compel discovery or for a protec-

tive order, the party from whom discovery is sought must show that the information is
not reasonably accessible because of undue burden or cost. If that showing is made, the
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shifting, encourage parties to downgrade their electronic information
into inaccessible formats as quickly as possible. 9

This Note proceeds in three sections. 10 First, the Background of
this Note examines the differences between traditional and electronic
discovery, explains Federal Rule 26, the applicable discovery rule
under the Federal Rules, and addresses how various courts have dealt
with electronic discovery and sanctions." This Note then advances
its Argument that the effect of Federal Rule 26(b)(2)(B) and Federal
Rule 26(b)(2)(C) is that such rules encourage parties to downgrade
electronic information into an inaccessible format as quickly as possi-
ble. 12 Specifically, this Note will advance the Argument that if a
party quickly downgrades their electronic information into an inacces-
sible format, the downgrading of the electronic information possibly
accomplishes two things. 13 First, this Note argues that courts will
likely limit the requesting party's discovery request when the re-
sponding party's information is stored in an inaccessible format. 14

Secondly, this Note argues that courts will likely shift some or all of
the production costs of producing electronic information, if stored in
an inaccessible format, to the requesting party in contravention of the
normal presumption that the requesting party bears the costs of dis-
covery requests. 15 Finally, this Notes concludes that sanctions ought
to be given to parties that downgrade accessible information into inac-
cessible information when litigation is reasonably anticipated. 16

II. BACKGROUND

A. ELECTRONIC DISCOvERY VERSUS TRADITIONAL DISCOVERY: WHY

E-DIScOvERY COSTS ARE SUBSTANTIALLY MORE

COMPLICATED AND EXPENSIVE THAN TRADITIONAL

DIScOVERY COSTS

There is no dispute that a broad discovery process is a cornerstone
of litigation procedure. 17 The Federal Rules of Civil Procedure ("Fed-
eral Rules") present a minimal burden in bringing a claim; specifically
the claim must be "fleshed out through expansive and vigorous discov-

court may nonetheless order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)C).").

9. See infra notes 323-486 and accompanying text.
10. See infra notes 17-496 and accompanying text.
11. See infra notes 17-322 and accompanying text.
12. See infra notes 323-486 and accompanying text.
13. See infra notes 344-90 and accompanying text.
14. See infra notes 347-90 and accompanying text
15. See infra notes 391-428 and accompanying text.
16. See infra notes 429-86 and accompanying text.
17. Zubulake v. UBS Warburg LLC (Zubulake 1), 217 F.R.D. 309, 311 (S.D.N.Y.

2003).
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ery."18 The purpose of discovery is to take surprise out of the litiga-
tion preparation process in an attempt to allow the underlying parties
to obtain evidence needed to evaluate and resolve their conflict. 19

Thus, Federal Rule 26(b) is interpreted to allow broad discovery of in-
formation, even information which may not be admitted at trial.20

Furthermore, relevance during the discovery process ought to be con-
strued broadly; thus a request for discovery should be considered rele-
vant if there is even a possibility that the requested information may
be pertinent to the claim or defense of either party.2 1

The underlying presumption in the arena of paper records is that
the party keeping the paper records does so because the paper records
are useful to that party.22 Evidence of the aforementioned presump-
tion manifests itself as the party keeping the paper records is willing
to bear retention costs associated with keeping the paper records. 2 3

However, with electronic information, the traditional presumption is
shattered because the cost of storing electronic information is practi-
cally nothing.24 Electronically stored information can be retained in
great volume. 25 Additionally, electronically stored information can be
continually changed. 26 Therefore, parties keep electronically stored
information because there is no major reason to dispense with it,
rather than keeping the electronically stored information solely be-
cause the parties expect to use it. 2 7

Another vital ground that separates electronic discovery from
traditional discovery is that the potential locations for electronic infor-
mation are greater than conventional materials. 28 For instance, cellu-
lar phones, which can send and receive digital files or act as
organizers, personal digital assistants, facsimile systems, and com-

18. Zubulake I, 217 F.R.D. at 311.
19. Hill v. Bauer, 242 F.R.D. 556, 560 (C.D. Cal. 2007) (quoting Moon v. SCP Pool

Corp., 232 F.R.D. 633, 636 (C.D. Cal. 2005)).
20. Hill, 242 F.R.D. at 560.
21. Paradigm Allowance, Inc. v. Celeritas Techs., LLC, No. 07-1121-MLB, 2008 WL

678700, at *2 (D. Kan. March 7, 2008). When discovery appears facially relevant, the
party resisting such discovery has the burden of proving that the requested information
is within the scope provided for under Rule 26(b). Paradigm, 2008 WL 678700, at *2.

22. Rowe Entm't, Inc. v. William Morris Agency, Inc., 205 F.R.D. 421, 429
(S.D.N.Y. 2002).

23. Rowe, 205 F.R.D. at 429.
24. Id. at 429.
25. Analog Devices, Inc. v. Michalski, No. 01-CVS-10614, 2006 WL 3287382, at *5

(N.C. Super. Ct. Nov. 1, 2006) (quoting COMM. ON RULES OF PRACTICE AND PROCEDURE,

JUDICIAL CONFERENCE OF THE U.S., REPORT OF THE JUDICIAL CONFERENCE COMMITTEE

ON RULES OF PRACTICE AND PROCEDURE RULES app. C-18 (2005)).
26. Analog, 2005 WL 3287382, at *5.
27. Rowe, supra note 22, at 429.
28. JAY E. GRENIG & WILLIAM C. GLEISNER, III, 1 EDIscOvERY & DIGITAL EVIDENCE

§ 6:8 (2005).
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puters all have the possibility of containing important electronically
stored information. 29 Additionally, a single computer can quickly
send a large document around the world in about a second, meaning
that the same large document can be uploaded onto another computer
or downloaded elsewhere. 30 The storage capabilities created by elec-
tronic technology also contribute to the proliferation and volume of
electronically stored information. 3 1 Therefore, the more electronic in-
formation there is to find, the more expensive it will be for a party to
discover the electronic information that is relevant to the party's
cause of action.32 This makes discovery of the relevant electronic in-
formation not just about finding the truth, but also about how much
the discovery of the electronic information costs the party charged
with producing it. 3 3 Thus, difficulties in the retrieval of electronically
stored information present another difference between traditional dis-
covery and electronic discovery. 34

Unlike paper records that can be shredded, electronically stored
information can continue to exist in a multitude of additional forms
even if the electronically stored information is thought to have been
deleted. 35 For instance, copies of the electronic information may have
been electronically sent on to other locations or electronic back-up cop-
ies may exist.3 6 Although information in electronic form can be de-
leted, the deletion process only removes the electronic information's
document name from the electronic storage device's file index.3 7

When electronic information is deleted, the deletion process is compa-
rable to removing a card from a library card catalog while the book
that corresponds to the card remains on the library's shelves until
that shelf space is needed for another book.38

Recently, attorneys and the judicial system have begun to rely on
computer forensics experts for assistance in navigating the complexi-
ties that can impede a party's electronic discovery objectives. 3 9 Com-

29. Id.
30. Id.
31. Martin H. Redish, Electronic Discovery and the Litigation Matrix, 51 DUKE L.J.

561, 590 (2001) (stating as an example, an "eight-millimeter back-up tape can hold as
much information as 1500 boxes of paper").

32. Zubulake 1, 217 F.R.D. at 311.
33. Id.
34. See Redish, supra note 31, at 589-90 (discussing electronic data is much more

difficult to discover than traditional information due to differences in volume, retrieval
methods, and translation).

35. GRENIG & GLEISNER, supra note 28, § 6:7.
36. Id.
37. Id.
38. Id.
39. Joan E. Feldman, The Expert's Role in Computer-Based Discovery, 2 A.L.I.-

A.B.A. COURSE OF STUDY MATERIALS: ENVTL. LITIG. 801, 803 (2003).
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puter forensics experts can aid in one of two roles: (i) as traditional
experts, educating the parties and the court in the quest for facts; or
(ii) as vendors, consultants, or managers of the actual electronic dis-
covery project.40 The computer forensics expert's role in a party's dis-
covery process will likely be to review computer evidence and create
forensic reports and affidavits. 4 1 The computer forensics expert's
evaluation of electronic information may include a number of steps,
including forensic data capture and restoration, reconstructing
database environments, reconstructing electronic mail system envi-
ronments, and searching and sorting text.4 2 However, a vital first
step is to determine the role of the computer forensics expert.4 3 Com-
puter forensics experts should be capable of assisting and educating
attorneys through the examination and production process, as well as
keeping the parties apprised of the expert's progress and results. 44

When choosing a computer forensics expert, it is vital for an attor-
ney to be cognizant that not all experts are equally qualified. 45 For
instance, two of the most current commercial forensic applications for
restoring information from back-up tapes are EnCase Forensic and
Forensic Toolkit.4 6 However, there are currently only 935 experts cer-
tified in either application nationwide.4 7 Additionally, the Interna-
tional Society of Forensic Computer Examiners is only comprised of
687 certified experts. 48 Because the restoration process of electroni-
cally stored information from inaccessible sources to accessible (i.e.
viewable) sources is mostly manual, what electronically stored infor-
mation is recovered depends largely on the differences in a computer
forensics expert's fatigue, training, and experience. 49 According to a
survey conducted by Osterman Research, only fifty-one percent of in-
dividuals charged with making a company's organizational decisions,
specifically those decisions that concern electronic data storage, are
certain in their ability to retrieve all electronically stored information

40. Id.
41. Id.
42. Id. at 807.
43. Id. at 809.
44. Id.
45. Telephone Interview with Rich Hoffman, Computer Forensics Examiner, Focus

Solutions (July 24, 2008). Mr. Hoffman is certified in EnCase Forensic and Forensic
Toolkit, in addition to being a Microsoft Certified Professional and an Apple Certified
Help Desk Specialist. Id.

46. Id.
47. Id.
48. Id.
49. Id. There are software restoration programs for Microsoft Exchange and the

number of recovery applications is increasing, however, most of the process is still man-
ual. Id.

2009]



CREIGHTON LAW REVIEW

requested for electronic discovery. 50 In other words, there is a possi-
bility of obtaining a sloppy individual who will not locate and recover
all of the relevant electronically stored information. 5 1

Nevertheless, in 2006 the commercial market for electronic data
discovery ("EDD") was approximately $2 billion. 52 According to con-
sumer and provider outlooks, the EDD market is anticipated to grow
more than twenty percent every year into 2009.53 This means that by
2009, the EDD market will exceed $4 billion.54

B. THE FEDERAL RULES OF DISCOVERY: UNDERSTANDING RULE

26(b)(2)(B), 26(b)(2)(C), AND THE SCOPE OF RELEVANCE

Under the Federal Rules of Civil Procedure ("Federal Rules"), it is
presumed that the party responding to discovery requests (the "re-
sponding party") must shoulder the expense of fulfilling the discovery
requests of the party requesting such discovery (the "requesting
party").55 According to Federal Rule 26(a)(1)(A), a party must provide
other parties with contact information of all individuals likely to have
discoverable information, and the nature of such information, which
the responding party may employ to support its claims and defenses
unless the discoverable information would be used solely for impeach-
ment purposes. 56 A responding party must also disclose a copy or
itemized description of electronically stored information, documents,
and physical things in the possession, control, or custody of the re-
sponding party that may be used to support the requesting party's
claims or defenses unless the information would only be for impeach-
ment purposes.57 Thus, electronic documents are just as subject to
discovery as paper records. 58 Specifically, electronic records that the
responding party is using at the time of the discovery request, as well
as records that have been deleted or reside only on back-up disks,
must be disclosed to the requesting party.59

50. Osterman Res., Inc., Messanging Archiving Research Trends, 2008-2011, Apr.
2008, http://www.researchandmarkets.com/reports/603602/messaging-archiving-mar-
ket trends_2008_2011.

51. Hoffman, supra note 45.
52. George Socha & Thomas Gelmann, EDD Showcase: EDD Hits $2 Billion, LAW

TECH. NEWS, Aug. 2007, http://www.lawtechnews.com/r5/showkiosk.asp?listing-id=16
06012&category-id=27902.

53. Id.
54. Id.
55. Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978); Rowe Entm't,

Inc. v. William Morris Agency, Inc., 205 F.R.D. 421, 429 (S.D.N.Y. 2002).
56. FED. R. Civ. P. 26(a)(1)(A)(i).
57. Id.
58. Marjorie A. Shields, Annotation, Discovery of Deleted E-mail and Other Deleted

Electronic Records, 27 A.L.R. 6TH 565, 566 (2007).
59. Id.
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However, Federal Rule 26(a)(1)(A) also provides specific limits on
electronically stored information. 60 A party does not have to provide
electronically stored information when the party identifies the elec-
tronic information as not reasonably accessible because of excessive
cost or burden. 6 1 Under Federal Rule 26(b)(2)(B), the party alleging
that the requested electronic information is not reasonably accessible
must show the court that the electronic information sought is not rea-
sonably accessible due to undue cost or burden. 62 If the party alleging
that the requested electronic information is not reasonably accessible
is able to show the court that the electronic information is not reason-
ably accessible due to undue cost or burden, the court may order dis-
covery if good cause is shown by the requesting party under Federal
Rule 26(b)(2)(B). 63 Thus, Federal Rule 26(b)(2)(B) indicates that the
court may not command discovery if the requesting party is unable to
show good cause. 64

Federal Rule 26(b)(2)(C) requires the court to limit the extent or
frequency of discovery that the Federal Rules otherwise allow if the
court determines that the requesting party seeks information that is:
(i) unreasonably duplicative or can be obtained by a more convenient,
less burdensome or less costly source; (ii) the party looking for discov-
ery has had ample time to gather the information by discovery in the
action; or (iii) the burden or expense of the expected discovery is
greater than its likely benefit. 6 5 The last factor in Federal Rule
26(b)(2)(C) is decided by a court after considering: (i) the requirements
of the case; (ii) the parties' funds; (iii) the amount in controversy; (iv)
the significance of the issues at stake in the case; and (v) the impor-
tance of the discovery in solving the issues.6 6 Therefore, a court may
protect a party responding to a discovery request from undue cost or
burden under Federal Rule 26(b)(2)(C) by stipulating that the re-
quested discovery will only proceed if the requesting party reimburses
some or all of the costs associated with the discovery. 6 7

Under the 2006 amendments of the Federal Rules, it is not clear
whether inaccessible electronically stored information is presump-

60. FED. R. Cry. P. 26(b)(2)(B).
61. Id.
62. Id.
63. FED. R. Civ. P. 26(b)(2)(C); Henry S. Noyes, Good Cause Is Bad Medicine for the

New E-Discovery Rules, 21 HA v. J.L. & TECH. 49, 82 (2007) ("[Tlhe plain language of
amended Rule 26(b)(2)(B) indicates that the requesting party bears the burden of estab-
lishing good cause.").

64. Noyes, supra note 63, at 83.
65. FED. R. Civ. P. 26(b)(2)(B).
66. Id.
67. Oppenheimer, 437 U.S. at 358.
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tively discoverable. 68 The plain language of Federal Rule 26(b)(2)(B)
considers the presumption of non-discoverability of electronically
stored information when it states: "A party need not provide discovery
of electronically stored information from sources that the party identi-
fies as not reasonably accessible because of undue burden or cost."6 9

Additionally, during the period set aside for public comment, some
commentators thought that the amended Federal Rule 26(b)(2)(B)
would change the normal presumption of discoverability.7 0 However,
the rulemaking history of Federal Rule 26(b)(2)(B) does not support
the commentators' interpretation. 7 1 The minutes from the Committee
on Rules of Practice and Procedure ("Rules Committee") from June
2005 indicate that the rulemakers did not intend to alter the presump-
tion of discoverability when it altered Federal Rule 26(b)(2)(B). 7 2 The
Chair of the Rules Committee, Judge Rosenthal, emphasized that
Federal Rule 26(b)(2)(B) is not one of supposed non-discoverability,
but instead makes the current proportionality limits more helpful in a
new area in which the federal rules of discovery can provide better
guidance.7 3 Considering both of these plausible interpretations, it is
not clear whether inaccessibly stored electronic information remains
presumptively discoverable. 7 4

In Oppenheimer Fund, Incorporated v. Sanders,75 the Supreme
Court addressed the scope of discovery and Federal Rule 26.76 In Op-
penheimer, the respondents were representatives in a class action
against an investment fund that sought to require the petitioners to
compile a list of class members to satisfy the individual notice require-
ment under Federal Rule 23 for class actions. 77 The District Court for
the Southern District of New York decided that it was the petitioners'
responsibility to pay the costs of sorting out the list of class mem-
bers.78 On appeal, the United States Court of Appeals for the Second
Circuit affirmed, holding that the Federal Rules associated with dis-
covery allowed the district court to compel the petitioners to aid in
compiling the class list and shoulder the $16,000 expense such a task

68. Noyes, supra note 63, at 83.
69. Id. at 83 (quoting Fed. R. Civ.P. 26(b)(2)(B)) (emphasis added).
70. Id. at 83.
71. Id. at 84.
72. Id.
73. Id. (quoting Comm. ON RULES OF PRACTICE & PROCEDURE, JUDICIAL CONFER-

ENCE OF THE U.S., MEETING OF JUNE 15-16, 2005 MINUTES 25 (2005), available at, http:/!
www.uscourts.gov/rules/Minutes/STJune_2005.pdf).

74. Id.
75. 437 U.S. 340 (1978).
76. Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 350-52 (1978).
77. Oppenheimer, 437 U.S. at 340.
78. Id.
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required.7 9 On review, the Supreme Court reviewed the Second Cir-
cuit's decision and subsequently reversed and remanded the
decision.8 0

In its opinion, the Supreme Court found that the appropriate
source of authority to help identify individual members of a class to
achieve individual notice to such individual members was Federal
Rule 23(d), not the rules of discovery.8 1 Additionally, the Supreme
Court performed an analysis on the general scope of Federal Rule
26(b), stating that the language of Federal Rule 26(b) had been inter-
preted broadly to include any matter that relates to, or could reasona-
bly lead to other material that could relate to, any issue that may be or
is in the case.8 2 The Supreme Court explained that due to the notice-
pleading system that the Federal Rules have created, discovery is not
restricted to matters raised by the pleadings because the process of
discovery is designed to aid in defining and clarifying the issues of a
case.8 3 Additionally, the Supreme Court added that discovery is not
restricted to the merits of a case because numerous fact-oriented is-
sues can come up during litigation that have no connection to the mer-
its.8 4 However, the Supreme Court stated that discovery has
necessary and final boundaries like all matters of procedure.8 5 There-
fore, the Supreme Court determined that it was proper to deny discov-
ery requests that are relevant to defenses and claims that have been
stricken or events that took place before an appropriate limitations
period, as such information was not reasonably calculated to lead to
the discovery of admissible evidence.8 6

In contrast, the application of Federal Rule 26 to the underlying
facts of Oppenheimer, the Supreme Court explained that the respon-
dents' attempt to gather the class members' addresses and names did
not fit into the segment of relevant material related to claims or de-
fenses.8 7 Additionally, the Supreme Court stated that the petitioners
sought information relevant to the issues of the underlying case.8 8

Furthermore, the Supreme Court explained that the respondents
themselves argued that they sought the information solely to send the

79. Id.
80. Id. at 364.
81. Id. at 350.
82. Id. at 351.
83. Id.
84. Id.
85. Id.
86. Id. at 352.
87. Id.
88. Id. at 353. The Court said that if this was the case, the respondents would not

have been willing to abandon their request if the "District Court would accept their
proposed redefinition of the class and method of sending notice." Id.
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class notice and not for any other reason.8 9 Following the reasoning of
the respondents, the Supreme Court stated the request was not within
the scope of Federal Rule 26.90

C. THE LITIGATION PROCESS AND ELECTRONIC DISCOvERY: THE

COURTS' ATTEMPT TO KEEP UP WITH TECHNOLOGY

There is an emerging body of law that addresses the cost-shifting
of electronic discovery.9 1 Rowe Entertainment, Incorporated v. Wil-
liam Morris Agency, Incorporated92 and Zubulake v. USB Warburg
LLC ("Zubulake I,)93 are two such cases.94 In Rowe, black concert
promoters brought a claim against assorted agencies and promoters
stating that they were being frozen out of the concert promotion busi-
ness for promoting bands using racially discriminatory practices. 9 5

However, to determine which of the parties had the obligation of bear-
ing the costs of electronic discovery, the District Court for the South-
ern District of New York used an eight-part balancing test
considering:

(1) the specificity of the discovery requests;
(2) the likelihood of discovering critical information;
(3) the availability of such information from other sources;
(4) the purposes for which the responding party maintains
the requested data;
(5) the relative benefit to the parties of obtaining the
information;
(6) the total costs associated with production;
(7) the relative ability of each party to control costs and its
incentive to do so; and

89. Id.
90. Id.
91. See, e.g., Quinby v. WestLB AG, 245 F.R.D. 94, 111 (S.D.N.Y. 2006), amended

by No. 04-Civ-7406, 2007 WL 38230, at *1 (S.D.N.Y. Jan. 4, 2007) (addressing cost-
shifting); Treppel v. Biovail Corp., 253 F.R.D. 363, 369-70 (S.D.N.Y. 2006) (addressing
cost-shifting); Zubulake v. UBS Warburg LLC (Zubulake 1), 217 F.R.D. 309, 311
(S.D.N.Y. 2003) (addressing cost-shifting); Rowe Entm't, Inc. v. William Morris Agency,
Inc., 205 F.R.D. 421, 429 (S.D.N.Y. 2002) (addressing cost-shifting).

92. 205 F.R.D. 421, 429 (S.D.N.Y. 2002).
93. 217 F.R.D. 309, 311 (S.D.N.Y. 2003).
94. Rowe Entm't, 205 F.R.D. at 429; Zubulake 1, 217 F.R.D. at 311. Zubulake v.

Warburg LLC had other subsequent parts: Zubulake v. UIBS Warburg LLC (Zubulake
I/), 230 F.R.D. 290 (S.D.N.Y. 2003) (discussing Zubulake's reporting obligations); Zubu-
lake v. UBS Warburg LLC (Zubulake III), 216 F.R.D. 280 (S.D.N.Y. 2003) (addressing
costs of back-up tape restoration costs between Zubulake and TBS); Zubulake v. UBS
Warburg LLC (Zubulake V), 220 F.R.D. 212 (S.D.N.Y. 2003) (ordering sanctions
against UBS for violating its duty to preserve evidence); Zubulake v. UBS Warburg LLC
(Zubulake V), 229 F.R.D. 422 (S.D.N.Y. 2004) (sanctioning for late production and de-
struction of relevant materials).

95. Rowe, 205 F.R.D. at 423.
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(8) the resources available to each party.96

Using these factors, the district court held that the relevant factors
weighed heavily in favor of shifting the costs of obtaining the elec-
tronic information to the black concert promoters who were the
plaintiffs.

9 7

Zubulake I, decided in the wake of the Rowe decision, modified
the standard set out in Rowe. 98 In Zubulake I, the plaintiff brought a
gender discrimination and retaliation claim against her former em-
ployer in the District Court for the Southern District of New York. 99

The plaintiff moved to force the defendant to produce archived e-
mails. 10 0 The district court first addressed the issue of cost-shifting
for electronic discovery. 10 1 The district court stressed that cost-shift-
ing ought to be considered only if electronic discovery causes the party
responding to the discovery request (the "responding party") to bear
an undue cost or burden. 10 2 The district court emphasized that cost-
shifting has the possibility of effectively ending discovery, especially
in circumstances where private parties are suing large corpora-
tions. 10 3 In effect, the district court opined that as more large compa-
nies shift to paperless environments, cost-shifting would cause
crippling effects on discovery in discrimination and retaliation
cases.1 0 4 The district court next stated that causing a crippling effect
on discovery in discrimination and retaliation cases would undercut
public policy in resolving disputes on their merits as well as poten-
tially discourage the filing of legitimate claims.10 5

Thus, the court in Zubulake I noted that whether the production
of documents was unduly burdensome or expensive turned on whether
or not the data was kept in an accessible or inaccessible format, a dis-
tinction, the court noted, that corresponded directly to the expense of
production. 10 6 In a list ranging from most accessible to least accessi-
ble, the court organized electronic data storage categories. 10 7 Active
on-line data, the most accessible data, is in the active stages of elec-
tronic recording life when it is being formed and processed, as well as

96. Id. at 429.
97. Id. at 432.
98. Harvey I. Kaplan, Electronic Discovery in the 21st Century: Is Help On the

Way?, in PRAc. L. INST. LITIG. & ADMIN. PRAC. COURSE HANDBOOK SERIES: LITIG. 65, 72
(2005).

99. Zubulake 1, 217 F.R.D. at 311.
100. Id. at 312, 313.
101. Id. at 317.
102. Id. at 318.
103. Id. at 317.
104. Id. at 317-18.
105. Id. at 318.
106. Id.
107. Id.
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when the regularity of access is high and the necessary speed of access
is quick.10 s An example of active on-line data is a hard drive. 10 9

The next most accessible electronic data, according to the district
court in Zubulake I, is near-line data. 110 Near-line data is composed
of a robotic storage machine (i.e. a robotic library) that stores remova-
ble media, employs robotic arms to gain access to the media, and uses
various read/write devices to house and retrieve records."' The time
required to access near-line data ranges from milliseconds, as with on-
line data, to ten to thirty seconds for optical disk technology, and be-
tween twenty to 120 seconds for backup tapes searched sequen-
tially. 112 Examples of near-line data include optical disks. 113

Offline storage or archives, including optical disks or magnetic
tape media, which can be labeled and stored on a shelf, are the next
most accessible electronic data storage systems according to the court
in Zubulake 1.114 Offline storage or archive records are typically used
as disaster copies or for archival purposes. 115 For a party to access
offline storage or archive records, manual intervention is required. 1 16

Thus, the process required for a party to access offline storage or
archive records is more time consuming than accessing active on-line
data or near-line data, and can take minutes, hours, or days. 117

The fourth most accessible category of the electronic data, accord-
ing to the court in Zubulake I, is back-up tapes.1 18 Back-up tapes are
devices similar to a tape recorder which read and write data onto a
tape. 1 19 Back-up tapes have drives that can store up to several
gigabytes. 120 Additionally, the transfer speeds of back-up tapes can
vary quite significantly.12 1 The disadvantage of back-up tapes is that
back-up tape drives are sequential-access devices, meaning that to ex-

108. Id. (quoting COHASSET ASSOCIATED, INC., WHITE PAPER: TRUSTWORTHY STORAGE

AND MANAGEMENT OF ELECTRONIC RECORDS: THE ROLE OF THE OPTICAL STORAGE TECH-

NOLOGY 10 (2003), http://www.osta.org/technology/pdf/whitepapers/Trustworthy-Opti-
cal%20Storage.pdf).

109. Zubulake I, 217 F.R.D. at 318.
110. Id.
111. Id.
112. Id. at 318 (quoting COHASSET ASSOCIATED, supra note 108, at 10).
113. Zubulake I, 217 F.R.D. at 319 (quoting COHASSET ASSOCIATED, supra note 108,

at 10).
114. Zubulake I, 217 F.R.D. at 319.
115. Id. These sources are therefore not likely to be retrieved often. Id.
116. Id.
117. Id.
118. Id.
119. Id. (quoting Webopedia.com, Tape Drive, http://inews.webopedia.com/TERM/t//

tape drive.html (last visited March 28, 2009)).
120. Zubulake 1, 217 F.R.D. at 319.
121. Id. at 319 (quoting Kenneth J. Withers, Computer-Based Discovery in Federal

Civil Litigation 15 (unpublished manuscript).
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amine any particular block of data, the device must read all the previ-
ous blocks.1 2 2 However, a back-up tape drive's sequential-access
organization is not set up for retrieval of individual documents be-
cause sequential-access organization mirrors the management sys-
tems of a computer rather than the management systems humans
utilize when storing records.123 Furthermore, back-up tapes utilize
data compression. 1 24 Before a back-up tape's data can be reviewed,
the data must be first restored to a drive. 125 Restoring data to a drive
from a back-up tape requires configuring a server to run the operating
system required to access the data, essentially making the proper ap-
plication software, back-up software, and tape drive available to ac-
cess the data. 126 After the data is restored to a drive, the data is
considered active and can be sorted chronologically and reviewed for
text.127

According to the court in Zubulake I, the last and most inaccessi-
ble electronic data storage system is erased, fragmented, or damaged
data. 128 When an electronic file is created and saved, it is put onto the
storage media in contiguous clusters. 129 When electronic files are
erased, their clusters are allocated once again as free space on the
storage media. 130 Eventually, after the free space is utilized by newly
created electronic files, other newly created electronic files are broken
up and placed throughout the disk indiscriminately. 13 1 These indis-
criminately placed electronic files are considered fragmented and their
accessibility is possible only after significant data retrieval
processing.

132

The court in Zubulake I found that active on-line data, near-line
data, and offline storage or archives to be accessible storage types
while the court found that back-up tapes and erased, fragmented, or
damaged data are inaccessible storage types. 133 To the court in Zubu-
lake I, the point that set these accessibility classifications apart was
whether the electronically stored data was stored in a readily usable

122. Zubulake 1, 217 F.R.D. at 319.
123. Id. at 319 (quoting COHASSET ASSOCIATED, supra note 108, at 10).
124. Id.
125. Joan E. Feldman, The Expert's Role in Computer-Based Discovery, 2 A.L.I.-

A.B.A. COURSE OF STUDY MATERIALS: ENVTL. LITIG. 801, 803 (2003).

126. Id.
127. Id.
128. Zubulake 1, 217 F.R.D. at 319.
129. Id.
130. Id.
131. Id.; ExEcuTwE SOFTWARE, INC., How Is DEFRAGMENTATION AFFECTED By NEW

STORAGE TECHNOLOGIES (2008), http://downloads.diskeeper.com/pdf/new-storage-tech-
nologies.pdf.

132. Zubulake 1, 217 F.R.D. at 319; EEcUTiVE SOFTWARE, supra note 131.
133. Zubulake 1, 217 F.R.D. at 319-20.
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format. 134 While accessible electronic data does not need to be re-
stored to be usable, inaccessible data will take restoration, defrag-
mentation, or reconstruction before it is usable. 13 5

Next, the court in Zubulake I addressed the proper cost-shifting
analysis in resolving electronic discovery disputes. 13 6 The court first
noted that the eight factor test from Rowe would generally favor cost-
shifting, as all reported opinions that applied the test had shifted the
cost of electronic discovery to the party requesting (the "requesting
party") the electronic discovery. 13 7 The court stated three reasons
why the Rowe factors undercut the neutrality of the cost-shifting anal-
ysis, therefore hurting the presumption that the responding party has
the obligation to pay for discovery. 138 First, the court decided that the
Rowe test was incomplete. 139 Second, the court stated that courts
have given the same weight to all of the Rowe factors, when certain
factors should dominate. 140 Third, the court discussed that courts ap-
plying the Rowe test have not always constructed a full factual re-
cord. 14 1 Thus, the court in Zubulake I eliminated some of the Rowe
factors and modified others.14 2 The court decided upon a seven factor
test ("Zubulake I seven factor test") which the court stressed was not to
be weighted equally, but instead in downward order of importance. 14 3

Ultimately, the court found that the cost-shifting analysis should
model these factors:

(1) the extent to which the request is specifically tailored to
discover relevant information;
(2) the availability of such information from other sources;
(3) the total costs of production, compared to the amount in
controversy;
(4) the total cost of production, compared to the resources
available to each party;
(5) the relative ability of each party to control costs and its
incentive to do so;
(6) the importance of the issues at stake in the litigation; and
(7) the relative benefits to the parties of obtaining the
information.144

134. Id. at 320.
135. Id.
136. Id.
137. Id.
138. Id.
139. Id. at 320-21.
140. Id.
141. Id. at 322-23.
142. Id. at 321; Kaplan, supra note 98, at 72.
143. Zubulake 1, 217 F.R.D. at 322-23; Kaplan, supra note 98, at 73.
144. Zubulake 1, 217 F.R.D. at 322.
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The court in Zubulake I suggested that to keep cost-shifting
grounded in fact, reproduction of inaccessible, electronically stored
documents ought to be produced from a small sample. 14 5 The court
stated that mandating reproduction of inaccessible, electronically
stored documents in small samples would allow tangible evidence of
the burden and costs required to restore inaccessible, electronically
stored data and thus allow for the cost-shifting analysis to be based on
fact rather than guesswork. 146 Following the previously discussed
analysis, the court in Zubulake I decided that the defendant needed to
produce all e-mails that it had on optical disks or on active servers at
its own expense. 147 In addition, the defendant was ordered to pro-
duce, at its own expense, data from a selection of five back-up tapes
chosen by the plaintiff.148 The court instructed the defendant to con-
struct an affidavit including the results of the search of the five back-
up tapes compared to the time and money spent.14 9 Upon the defen-
dant's completion of the affidavit, the court stated that it would review
the affidavit and apply the appropriate cost-shifting analysis. 150

The defendant's search of the five back-up tapes returned approx-
imately six hundred responsive e-mails with a cost of around
$11,000.151 The $11,000 included the expense the defendant paid to
an outside vendor to restore the back-up tapes, perform searches, and
legal fees related to the process. 15 2 The defendant projected that for
complete production, the total cost of the electronic discovery would be
approximately $275,000.153 While the e-mails were likely to have
some weight in determining the outcome of the case, none provided
any exact evidence of discrimination. 15 4

Discussing the first two factors of the Zubulake I seven factor test,
the court in Zubulake I first explained that the plaintiffs discovery
request was specifically tailored and that there were hundreds of re-
sponsive e-mails that existed only on the back-up tapes.1 55 Thus, the
court stated the first two factors tipped slightly against cost-shift-
ing. 15 6 The court next considered the total cost of production to the

145. Id. at 324.
146. Id.
147. Id.
148. Id.
149. Id. The defendant was to search each of the restored e-mails for any document

responsive to any of the plaintiffs requests for production of documents. Id.
150. Id. at 324.
151. Zubulake III, 216 F.R.D. at 282-83.
152. Id. at 283.
153. Id.
154. Id. at 286 (quoting FED. R. EVID. 401).

155. Id. at 284-87.
156. Id. at 287.
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defendant compared to the amount in controversy of the case.157 The
court stated that the case could support a multi-million dollar recov-
ery for the plaintiff and thus, this factor weighed against cost-shift-
ing.' 5s Comparing the resources available to each party, the court
explained that the defendant had "exponentially more resources avail-
able to it" than the plaintiff.15 9 Thus, the court stated this factor
weighed against cost-shifting.16 0 Next, the court addressed the ability
of each party to control costs. 16 1 In deciding the issue of each party's
ability to control costs, the court in Zubulake I stated that the defen-
dant kept its back-up tapes in a relatively organized fashion and that
the plaintiff had made a targeted discovery request. 162 Thus, the
court stated this factor was neutral. 163 The court next decided that
the importance of the issues at stake in the case was a neutral factor,
as the case did not present a particularly unique issue. 16 4 Lastly, the
court addressed the relative benefits to each party in obtaining the
information. 16 5 The court stated that this factor favored cost-shifting
as the defendant would not restore any of the data unless the court
ordered the defendant to do so.1 6 6

Based on the aforementioned analysis, the court in Zubulake I de-
termined that the Zubulake I seven factor test required the defendant
to pay the lion's share of the electronic discovery, and thus, the costs
allocated to the plaintiff of the electronic discovery should be less than
fifty percent. 167 Therefore, the court assigned the plaintiff twenty-five
percent of the electronic discovery costs. 1 6 8 The court went on to state
that the responding party must always bear the cost of reviewing and
generating electronic data once it has been converted into an accessi-
ble format. 169

In Semsroth v. City of Wichita,170 the United States District
Court for the District of Kansas addressed the issue of cost-shifting
under Rule 26(c) of the Federal Rules of Civil Procedure ("Federal

157. Id.
158. Id. at 288 (reasoning the plaintiffs $650,000 annual salary created a potential

for an atypical recovery).
159. Id.
160. Id.
161. Id.
162. Id. (stating "organized fashion" meant the defendant knew which tape con-

tained which e-mails).
163. Id.
164. Id. at 289.
165. Id.
166. Id.
167. Id.
168. Id. The court also stressed that if cost-shifting is suitable, only the costs of

searching and restoration should be shifted. Id. at 289-91.
169. Id. at 290-91.
170. 239 F.R.D. 630 (D. Kan. 2006).
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Rules"). 17 1 In Semsroth, the plaintiffs, female police officers, filed suit
against the defendants, including the city, the police chief, and the
police department, claiming sexual harassment and gender discrimi-
nation among other complaints. 172 During discovery, the plaintiffs re-
quested electronic data relating to e-mails sent by or to other officers
in the department. 17 3 Through a negotiations process, the parties re-
fined the electronic data discovery request to copies of e-mails from
117 supervising officers to the extent that the e-mails existed on a
back-up tape as of a certain date.17 4

The defendants stored e-mail information on active online data
and on back-up tapes. 175 However, the plaintiffs stated that the elec-
tronically stored information they needed was on a back-up tape as
this electronically stored information was the only true source of infor-
mation concerning e-mails in existence on a certain date. 176 The de-
fendants explained that because they kept back-up tapes for disaster
recovery only, and not to retrieve information, all information on the
back-up tape would need to be restored to an e-mail server. 17 7

The court in Semsroth identified two ways to search the requested
e-mail files. 178 First, the e-mail files could be searched using a
software program that would search the entire back-up tape after it
was restored and loaded back on the server. 179 Or second, the e-mail
files could be searched through a manual search of the e-mail accounts
of the supervisors which had been copied onto back-up tapes by the
city as .pst files. 8s 0 The manual search method required to access the
e-mail accounts would also require an individual to restore the .pst
files and load the .pst files back onto the server.' 8 ' To use the
software program, the program required purchase and labor costs to-
taling approximately $2600, while the manual search would be labor-
intensive and subject to human error in addition to costing almost

171. Semsroth v. City of Wichita, 239 F.R.D. 630, 633-40 (D. Kan. 2006).
172. Semsroth, 239 F.R.D. at 632. The female officers also claimed violations of their

equal protection and due process rights in violation of various federal and state laws
and hostile work environment. Id.

173. Id.
174. Id.
175. Id. The requesting party asserted that a search of active files is inadequate, as

it is impossible to obtain information of past deleted files. Id.
176. Id.
177. Id.
178. Id. The term ".pst" stands for Personal Storage Table. Microsoft Office Online,

Introduction to Outlook Data Files, http://office.microsoft.com/en-us/outlook/HA012308
901033.aspx#lb (last visited Mar. 30, 2009). A ".pst" is an Outlook data file that stores
messages and other items on a computer. Id.

179. Semsroth, 239 F.R.D. at 632.
180. Id.
181. Id.
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$2000.182 The plaintiffs argued that the costs of the electronic discov-
ery did not constitute an undue burden to the defendants and should
be paid for by the defendants.' 8 3 The defendants also argued that the
costs of complying with the plaintiffs' discovery request were a burden
and that the defendants would not purchase the software to search the
back-up tapes without a court order because there was no evidence
that the tapes would produce any of the terms selected by the plain-
tiffs for use in a search.'8 4

The court in Semsroth considered the cost-shifting request in light
of amended Federal Rule 26.185 First, the court noted that while
courts had, in the past, refused to shift costs of electronic discovery
when the requesting party selects a difficult-to-access storage method,
modern courts were moving towards considering various factors in de-
ciding when and if to shift electronic discovery costs.' 8 6 The court also
noted that it was mindful of the possibility that prospective litigants
might purposefully keep electronically stored data in an inaccessible
media to dissuade discovery in litigation.' 8 7 However, the court
stated that when the electronic storage method is "reasonably related
to the purposes for which the information is retained," the court will
not routinely require the responding party to bear the expenses of re-
trieving the requested information.' 8 8

Using this analysis, the court commented that the defendants'
storage method for electronic data, back-up tapes stored only for dis-
aster restoration, was common and anticipated by the drafters of the
proposed amendment to Federal Rule 26(b)(2).18 9 Additionally, the
court indicated that the underlying case was not a circumstance in
which a party converted electronically stored information into an inac-
cessible format after it should have expected the litigation. 190 Thus,
the court found that the back-up tapes constituted a reasonable stor-

182. Id.
183. Id. at 633.
184. Id.
185. Id. at 633.
186. Id. at 634.
187. Id. at 635. The court noted: "The Advisory Committee considered the possibility

that the revised Rule 26(b)(2)(B) might encourage companies to 'bury' information in
some inaccessible format in order to keep it from being discovered in litigation, but
noted that this conduct would be subject to sanctions under both the present and pro-
posed rules." Id. at 635 n.4.

188. Id. at 635.
189. Id. at 635. The Advisory Committee Note on Proposed Amendment to Rule

26(b)(2)(B) acknowledged that certain information "can be located, retrieved, or re-
viewed only with very substantial effort and expense" and identifies information "stored
solely for disaster-recovery purposes" as an example. Id.

190. Id. at 635 n.5.
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age method for the defendants' electronic data and that the defend-
ants should not be punished for utilizing the method. 19 1

Nevertheless, as the court in Semsroth applied the cost-shifting
analysis of Zubulake I, the court stated that the cost of restoring and
searching the defendants' back-up tape did not seem excessive com-
pared to the amount in controversy. 192 Because the cost-shifting
would be borne by only four plaintiff police officers, the court stated
that the defendants had a greater financial ability to pay the costs of
production. 19 3 Ultimately, the court stated that the cost to the de-
fendants to restore and search a lone back-up tape did not make it
inaccessible because of undue cost or burden.19 4 The court also ex-
plained that if the exact cost of restoring and searching the back-up
tape in the case was larger, Zubulake I and the amendments to Fed-
eral Rule 26(b)(2)(C) would have easily supported a shift of a portion
of the discovery costs to the plaintiffs. 195 The court further stated
that the costs of discovery could be shifted in a similar case if the costs
were larger because the odds that the particular back-up tape in ques-
tion would yield significant and essential evidence to the plaintiffs'
claims was rather questionable and speculative. 19 6 Though the court
did not allow the defendants to shift the cost of producing the re-
quested electronic information to the plaintiffs either in whole or in
part, the court limited the number of employee e-mail boxes that could
be searched to fifty and permitted the defendants to choose between
the available search methods to complete discovery.197

D. THE PRESERVATION OBLIGATION AND SANCTIONS: KEEPING THE

RESPONDING PARTY ON THE STRAIGHT AND NARROW PATH

TO DISCOVERY

1. Attorney Tips: How the Litigation Process Should Work When
Dealing with Electronic Information and Large Corporations

A party's discovery plans must address the search for electronic
data's inspection, preservation, form of production, location, and use
at trial. 198 The judge presiding over a party's case should encourage
the parties involved to discuss the scope of proposed electronic discov-
ery early in the case, especially discovery of information extending

191. Id. at 635.
192. Id. at 638.
193. Id. at 638-39.
194. Id. at 640.
195. Id.
196. Id.
197. Id. at 641.
198. In re Seroquel Prods. Liab. Litig., 244 F.R.D. 650, 654 (M.D. Fla. 2007).
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further than that used in the ordinary course of business. 19 9 The
party requesting electronic discovery (the "requesting party") ought to
identify the electronic information needed as narrowly and specifically
as possible.20 0 Similarly, the party responding to the electronic dis-
covery request (the "responding party") ought to be cooperative and
explicit in identifying what electronic information is available from
the applicable electronic sources to aid in the creating of a practical
electronic discovery plan.2 0 1 In addition, the parties involved in the
case should discuss the format in which the responding party will pro-
duce the electronic information. 20 2 There are several reasons to sup-
port parties in producing and exchanging information in electronic
form: (i) the production of data on CD-ROMS or by file transfers
greatly reduces the costs of making copies, moving, storing, and man-
agement; (ii) electronic data is more easily searched, located, and pre-
pared compared to paper information; and (iii) electronic data may
form a common document depository. 20 3

Despite the type of production chosen, according to Rule 26 of the
Federal Rules of Civil Procedure ("Federal Rules"), the parties are
supposed to discuss the nature of their claims or defenses as well as
any matters relating to electronically stored information ("ESI"), in-
cluding the form in which ESI should be produced. 20 4 Basically, Fed-
eral Rule 26 discusses the importance of parties discussing their
electronic information storage systems with one another through pre-
trial conference so that an appropriate discovery plan can be mutually
created. 20 5 Additionally, the parties' identification of disputes over
the forms of ESI production may aid the parties in avoiding the cost
and delay associated with ESI searches that were produced in an in-
appropriate form. 20 6

The next key to successfully completing electronic discovery obli-
gations in the corporate world is communication between in-house and
outside counsel, as well as business and information technology ("IT")
individuals who may possess relevant ESI.20 7 In-house counsel will
have a familiarity with a corporation's culture and will also usually be

199. Seroquel, 244 F.R.D. at 654.
200. Id.
201. Id.
202. Id at 655.
203. Id. at 654; see MANUAL FOR COMPLEX LITIGATION § 11.446 (4th Ed. 2004) (ex-

plaining the reasons and benefits for having parties exchange data in electronic format).
204. Seroquel, 244 F.R.D. at 655 (quoting FED. R. Crv. P. 26(f)(3)).
205. Id. at 655 (quoting FED. R. Civ. P. 26(f)(3) and noting the parties can develop a

plan for discovery that considers the capabilities of their computer systems).
206. Id. at 655-56.
207. STEPHEN F. GATES ET AL., 4 SUCCESSFUL PARTNERING BETWEEN INSIDE AND

OUTSIDE COUNSEL § 81:3 (2008).
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aware of the way in which a corporation creates and stores its ESI. 20 8

Individuals involved with a company's IT will also typically be able to
communicate with relevant individuals, including IT personnel. 20 9

There are specific duties for which in-house counsel ought to be re-
sponsible. 210 In-house counsel need to prepare plans to deal with the
management of their company's electronic records, electronic discov-
ery in specific matters, as well as legal holds. 2 11 Additionally, in-
house counsel should have knowledge of a corporation's electronic
storage structure and the ability to use this knowledge to work with a
corporation's IT department "to determine where ESI might be located
and who from the corporation should be interviewed to determine the
location and relevance of ESI."21 2 In the end, a company's in-house
counsel bears the substantial responsibility for ensuring the execution
of litigation holds and the gathering of ESI is carried out
effectively.

2 13

A company's outside counsel, in contrast, can provide guidance to
lawyers and businesses in regards to addressing electronic discovery
issues for clients involved with varying types of litigation.2 14 Addi-
tionally, a company's outside counsel may have advanced expertise re-
garding the discovery of ESI. 2 15 Therefore, when a corporation
predicts that electronic discovery is likely to be a major part of litiga-
tion, retaining outside counsel should be considered. 2 16 Specifically,
outside counsel should be able to provide advice regarding the steps
the company ought to take for electronic discovery as well as be able to
make suggestions as to what electronically stored documents should
be saved and collected. 2 17 Outside counsel should not be expected to
provide advice to companies in a vacuum, instead they need to have
an understanding of the company's ESI and document retention pro-
grams to provide the most effective assistance. 2 18

Successful electronic discovery requires cautious planning, prepa-
ration, and execution on the part of the responding party.219 There-
fore, a corporation ought to have information as to what electronically
stored records it holds, have the ability to find these records, and have

208. Id. § 81:9.
209. Id.
210. Id. § 81:10.
211. Id.
212. Id.
213. Id.
214. Id. § 81:9.
215. Id.
216. Id. § 81:11.
217. Id.
218. Id.
219. Id. § 81:12.
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the ability to rely on employee-provided information with respect to
those records when the company asserts that it has fulfilled its elec-
tronic discovery duties.220 Employing an effective electronically
stored records management program affords considerable benefits to a
corporation engaging in electronic discovery. 2 21 A company should
also create an electronic data retention policy before litigation is im-
minent. 22 2 The valid business goals underlying a company's elec-
tronic data retention policy's creation should "be carefully considered
and documented to rebut any future charge that the policy itself is a
fig leaf for the willful destruction of relevant evidence." 22 3

To protect a corporation against an allegation of improper docu-
ment destruction and to limit the expense of electronic discovery, a
company's electronic data retention policy ought to accomplish a num-
ber of things.2 24 First, a company's electronic data retention policy
should create and follow a list of document retention periods provided
for by statute or regulation. 22 5 Next, a company's electronic data re-
tention policy should establish additional retention periods for elec-
tronically stored data not affected by statute or regulation. 2 26 Third,
a company's electronic data retention policy should provide that elec-
tronic information and documents are to be destroyed upon the end of
a statutory or regulatory retention period.2 27 Similarly, a company's
electronic data retention policy should ensure that back-up tapes are
regularly recycled, as regularly recycling back-up tapes will greatly
"reduce the need to restore and search inaccessible data, the most
costly aspect of electronic discovery."228 Fourth, because discoverable
data can exist on any type of storage device, a company's electronic
data retention policy needs to apply to all electronic storage devices-
including hard drives, laptops, hand-held devices, back-up tapes, and
optical disk storage-and specify different retention periods based on

220. Id.
221. Id.
222. Phillip L. Gordon, Document Retention In The Digital Age: How Long Is Long

Enough?, FINDLAw, 2004, http://library.findlaw.com/2004/Sep/27/133589.html.
223. Id. (explaining that without proper documentation, the corporation may be ac-

cused of purposefully destroying relevant evidence).
224. Id. (listing the goals that can be met by implementing a proper document de-

struction program and steps to be taken to reduce the cost of electronic discovery).
225. Id. For instance, securities brokers and dealers must retain all communications

for three years while trucking companies must keep information on employee alcohol
tests for up to five years. Id.

226. Id. For example, important business documents will likely be kept indefinitely,
while e-mail in an accessible format should be "subject to a shorter retention period-
perhaps 30 days." Id.

227. Id.
228. Id.
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the way information is stored.2 29 Lastly, when litigation is expected
or apparent, a business should pinpoint all information related to the
key players and other data likely to be important to the litigation. 230

A company should keep documents related to the key players and
other discoverable information in an accessible form to avoid the ex-
pense of restoration and retrieval from inaccessible sources. 23 1 Addi-
tionally, if the responding party identifies back-up tapes as the
potential sole source of discoverable evidence, these tapes should not
be recycled.

2 32

Large corporations are advised that by limiting the full universe
of electronic information that is possibly subject to discovery, routine
data destruction will lessen the cost of replying to requests for produc-
tion of electronic information and additionally reduce the chances that
damaging e-mail documents will re-emerge during litigation.2 33 By
creating an electronic data retention policy, a company ought to defeat
an opposing party's allegation that discoverable evidence was wrongly
destroyed.

234

2. Scope of the Duty to Preserve: The When, What, and How

In any discovery dispute, a court will initially address at what
point the responding party has an obligation to preserve information
relevant to a potential cause of action.23 5 The responding party's
preservation obligation arises when the party has notice that informa-
tion is pertinent to litigation or when the party ought to have known
that the information may be pertinent to litigation in the future.2 36 In
identifying the boundaries of the responding party's preservation obli-
gation, it is necessary to address when the obligation attached as well

229. Id. As an example, back-up tapes holding e-mail for disaster recovery reasons
should usually be kept longer than e-mail saved to the online server or local hard drive.
Id.

230. Id.
231. Id.
232. Id. Doubt as to whether or not to store or keep something should err on the

side of preservation of data. Id.
233. Id. The article discusses Zubulake v. UBS Warburg LLC, 217 F.R.D. 309

(S.D.N.Y. 2003), stating that most employee-litigants do not make $650,000 annually
and thus "employers can expect to bear the entire cost of electronic discovery in most
employment lawsuits." Id.

234. Id.
235. William R. Denny & Elizabeth J. King,, Electronic Discovery: Understanding

Preservation Obligations, the Potential for Cost-Shifting, and Current Developments,
POTTER ANDERSON & CORROON, November 2004, http://www.potteranderson.com/news-
publications-0-102.html.

236. Quinby v. WestLB AG, 245 F.R.D. 94, 103 (S.D.N.Y. 2006), amended by No. 04-
Civ-7406, 2007 WL 38230 (S.D.N.Y. Jan. 4, 2007) (quoting Fujitsu Ltd. v. Fed. Express
Corp., 247 F.3d 423, 436 (2d Cir. 2001)).
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as what information must be preserved. 23 7 A court will not automati-
cally issue a preservation order, even in a complicated case. 2 3 8 How-
ever, preservation orders are more routine in cases regarding
electronic evidence, such as e-mails and other types of electronic
communication.

23 9

The court ought to determine under what circumstances a preser-
vation order will be granted. 240 Some courts require that the party
seeking a preservation order must meet the requirements for ob-
taining injunctive relief.24 1 The United States Court of Appeals for
the Second Circuit determined that a party seeking a preservation or-
der must show that irreparable injury will occur without the preserva-
tion order and either (i) the movant's likelihood of success on the
merits, or (ii) adequately serious questions on the merits and a bal-
ance of adversity tipping in the movant's favor.242

Other courts have created a balancing test for deciding when to
issue a preservation order. 24 3 The courts' balancing test for deciding
when to issue a preservation order considers: (i) the amount of concern
the court has for the continuing existence of the evidence in question
and what would occur without such an order intact; (ii) the irreparable
harm to the requesting party that may occur without such an order;
and (iii) the capability to maintain the evidence to be preserved as
well as the financial, spatial, and physical burdens formed by ordering
such evidence preservation. 2 44 Other jurisdictions have adopted a
simpler test that requires only that a party desiring a preservation
order must show that obtaining the preservation order is not unduly
burdensome and necessary.24 5

In Zubulake v. UBS Warburg LLC,24 6 (hereinafter "Zubulake
IV"), Judge Scheindlin outlined the scope of the responding party's
preservation duty, explaining that a corporation need not preserve
every shred of paper, document, or back-up tape upon a threat of liti-

237. In re NTL, Inc. Secs. Litig., 244 F.R.D. 179, 193 (S.D.N.Y. 2007), affd, Gordon
Partners v. Blumenthal, No. 02-Civ-7377, 2007 WL 1518632, at *1 (S.D.N.Y. May 17,
2007).

238. Treppel v. Biovail Corp., 233 F.R.D. 363, 369-70 (S.D.N.Y. 2006).
239. Treppel, 233 F.R.D. at 370 (quoting Pueblo of Laguna v. United States, 60 Fed.

Cl. 133, 136 (2004)).
240. Treppel, 233 F.R.D. at 370.
241. Id.
242. Id. (citing Green Party v. N.Y. State Bd. of Elections, 389 F.3d 411, 418 (2d Cir.

2004)).
243. Treppel, 233 F.R.D. at 370.
244. Id.
245. Id. (quoting Laguna, 60 Fed. Cl. at 138).
246. 220 F.R.D. 212 (S.D.N.Y. 2003).
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gation.2 4 7 The court explained that mandating the preservation of
every piece of information would cripple large companies that are al-
most always involved in litigation.2 48 However, Judge Scheindlin also
stressed that:

[A]nyone who anticipates being a party or is a party to a law-
suit must not destroy unique, relevant evidence that might be
useful to an adversary. "While a litigant is under no duty to
keep or retain every document in its possession... it is under
a duty to preserve what it knows, or reasonably should know,
is relevant in the action, is reasonably calculated to lead to
the discovery of admissible evidence, is reasonably likely to
be requested during discovery and/or is the subject of a pend-
ing discovery request."24 9

Judge Scheindlin's statement means that the moment a party
reasonably expects litigation, the party must put a hold on its routine
document retention or destruction plan and put a litigation hold in
place to assure that it keeps the relevant documents. 250

The court in Zubulake IV stated that a responding party's duty to
preserve information encompasses items discoverable under Federal
Rule 34(a).25 1 Federal Rule 34(a) provides that a party may request
any designated documents, including electronic documents stored in
any medium which will allow for the data to be obtained or translated
into a usable form. 25 2 The court in Zubulake IV also stated that a
responding party's duty to preserve information should extend to all of
the documents and electronically stored information made by individ-
uals apt to have discoverable information that the responding party
may use to maintain its claims or defenses. 2 53 Thus, the court identi-
fied that a responding party's duty to preserve information would ex-
tend to those individuals likely to have pertinent information in the
case at hand.2 54 The court dubbed these people key players.2 55

When addressing what must be retained under the preservation
duty, the court in Zubulake IV explained that a party, or an antici-

247. Zubulake v. UBS Warburg LLC (Zubulake V), 220 F.R.D. 212, 217 (S.D.N.Y.
2003).

248. Zubulake IV, 220 F.R.D. at 217.
249. Id. (quoting Turner v. Hudson Transit Lines, Inc., 142 F.R.D. 68, 72 (S.D.N.Y.

1981)).
250. Zubulake IV, 220 F.R.D. at 218.
251. Id. at 217-18.
252. Id. "Any designated documents or electronically stored information-including

writings, drawings, graphs, charts, photographs, sound recordings, images, and other
data or data compilations-stored in any medium from which information can be ob-
tained either directly or, if necessary, after translation by the responding party into a
reasonably usable form .... FED. R. Civ. P. 34(a) (emphasis added).

253. Zubulake V, 220 F.R.D. at 218 (quoting FED. R. Civ. P. 26(a)(1)(A)).
254. Id.
255. Id.
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pated party, has the duty to retain all relevant documents in existence
at the time the preservation duty attaches, as well as any relevant
documents made thereafter. 25 6 According to the court, however, par-
ties are free to choose the way in which their preservation duty is com-
pleted. 25 7 As an example, the court stated that a litigant could choose
to keep all then-existing back-up tapes for the appropriate personnel
and to catalog any documents created later in a separate electronic
file.258 The court stated that the aforementioned steps, along with a
mirror-image of the computer system taken when the preservation
duty attaches, would make a complete set of pertinent documents. 2 59

In summation, once a litigant reasonably anticipates litigation, the lit-
igant must discontinue its usual document retention/destruction pol-
icy and create a litigation hold.2 60 Although, the presence of a
litigation hold does not usually apply to inaccessible materials. 2 6 1

Therefore, according to the court in Zubulake IV, inaccessible materi-
als can still be recycled on the schedule set forth in a company's reten-
tion/destruction policy.

2 6 2

Once the preservation duty attaches, the responding party's legal
counsel must take practical steps to ensure that relevant information
is preserved, discovered, and produced while also ensuring that the
responding party's employees comply with the court's litigation
hold.2 63 Thus, the responding party's legal counsel's duties include
making reasonable efforts to stop the destruction of discoverable infor-
mation, making efforts to identify and locate all possible sources of
discoverable information, meeting with the responding party's IT per-
sonnel, and telling employees to supply pertinent electronic
documents. 264

256. Id. The court also stressed that multiple identical copies do not have to be
retained. Id.

257. Id. The court explains this by stating there is a multitude of ways to store
data. Id.

258. Id.

259. Id.

260. Id.
261. Id. Inaccessible materials include back-up tapes or information retained exclu-

sively for disaster recovery. Id.
262. Id. On the other hand, accessible information, such as back-up tapes that are

actively used for information retrieval, would likely be under the control of a litigation
hold. Id.

263. Gordon, supra note 222.
264. Id. Counsel usually ought to meet with every "key player" to find out how each

stores data and find all of these sources. Id. When counsel instructs an employee to
produce electronic information, the instruction should consist of all "active files, back-up
tapes containing accessible data, and inaccessible back-up tapes that may contain dis-
coverable information that is not stored elsewhere." Id.
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3. Failing the Duty to Preserve: Sanctioning the Violating Party

Spoliation occurs when there is destruction or considerable altera-
tion of evidence or there is a failure to preserve information for an
individual's use as evidence in actual or reasonably foreseeable litiga-
tion.26 5 A court has the power to impose sanctions upon a party for
the party's spoliation of evidence and other discovery wrongdoings
under the court's inherent powers to take care of its own affairs under
Federal Rule 37.266 Prior to a court's issuance of a discovery order, if
a party has destroyed evidence and may therefore be unable to obey a
court's later discovery order, sanctions are still appropriate under
Federal Rule 37(b) because the party's inability to obey the court's dis-
covery order was self-inflicted. 26 7 A court sanctioning parties for fail-
ing to obey the court's discovery orders ought to serve three purposes:
(i) deterring parties from participating in spoliation; (ii) placing the
threat of an erroneous judgment on the party who wrongly created the
threat; and (iii) restoring the prejudiced litigant to its original position
absent the occurrence of misconduct.268

A court has the ability to impose a variety of sanctions if a party
fails to obey a court's discovery order.2 69 Possible sanctions include
"dismissal or judgment by default, preclusion of evidence, imposition

265. NTL, Inc., 244 F.R.D. at 191 (citing West v. Goodyear Tire & Rubber Co., 167
F.3d 776, 779 (2d Cir. 1999)).

266. NTL, Inc., 244 F.R.D. at 191 (citing Phoenix Four, Inc. v. Strategic Res. Corp.,
No. 05-Civ-4837, 2006 WL 1409413, at *3 (S.D.N.Y. May 23, 2006)). Under Rule 37(b),
the court may use sanctions when a party fails to comply with a court order. NTL, Inc.,
244 F.R.D. at 191. The court also has the power to sanction discovery misconduct when
there is nonproduction of evidence. Id. at 192. Rule 37(b) states:

If a party or a party's officer, director, or managing agent-or a witness desig-
nated under Rule 30(b)(6) or 31(a)(4)-fails to obey an order to provide or per-
mit discovery, including an order under Rule 26(f), 35, or 37(a), the court where
the action is pending may issue further just orders. They may include the
following:

(i) directing that the matters embraced in the order or other designated
facts be taken as established for purposes of the action, as the prevailing
party claims;
(ii) prohibiting the disobedient party from supporting or opposing desig-
nated claims or defenses, or from introducing designated matters in
evidence;
(iii) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is obeyed;
(v) dismissing the action or proceeding in whole or in part;
(vi) rendering a default judgment against the disobedient party; or
(vii) treating as contempt of court the failure to obey an order except an
order to submit to a physical or mental examination.

FED. R. Civ. P. 37(b).
267. Chan v. Triple 8 Palace, Inc., No. 03-CIV-6048, 2005 WL 1925579, at *4

(S.D.N.Y. Aug. 11, 2005) (quoting Turner, 142 F.R.D. at 72).
268. NTL, Inc., 244 F.R.D. at 192.
269. Id. at 192.
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of an adverse inference, or assessment of attorneys' fees and costs." 2 70

However, the court's preferred sanction when dealing with negligent
destruction of evidence is a spoliation inference, that is, the concluding
of an adverse inference based on information that was likely contained
in the destroyed evidence.2 7 1 A court's spoliation inference estab-
lishes the components of the injured party's claim that cannot be
shown without the lost evidence. 2 72 Additionally, a court considers
the intent of the party who lost or destroyed the evidence and the con-
tent of the lost evidence as the two most important factors when deter-
mining when an adverse inference is appropriate. 2 73

A party that desires an adverse inference instruction from a court
for damage or delayed production of evidence must show that: (i) the
party in control of the evidence had a duty to preserve or produce it
promptly; (ii) the party that damaged or failed to produce the evidence
had a culpable state of mind; and (iii) the missing or belatedly pro-
duced evidence is relevant to the party's case or defense in a way that
a reasonable fact decider could find that it would support that defense
or claim.2 74

As far as the first requirement, documents are considered to be in
a responding party's control if the responding party has physical pos-
session or has the legal right to get the documents on demand. 275 The
test for production of information is control, not locality. 276

A party who moves for an adverse inference instruction can estab-
lish that the responding party had a culpable state of mind, the second
requisite for an adverse inference instruction, by establishing that the
responding party was negligent.27 7 Specifically, the utter failure of
the responding party to establish any type of litigation hold at the
start of litigation has been considered grossly negligent. 2 78 Similarly,
when the responding party destroys evidence in bad faith, that bad

270. Id.
271. JAY E. GRENIG & WILLIAM C. GLEISNER, III, 1 EDIsCOVERY & DIGITAL EVIDENCE

§ 11.11 (2005).
272. Zubulake v. UBS Warburg LLC (Zubulake V), 229 F.R.D. 422, 430 (S.D.N.Y.

2004) (stating spoliation of evidence pertinent to proof of an issue at trial may lend itself
to an inference that evidence would have been negative for the party who caused its
destruction).

273. GRENIG & GLEISNER, supra note 271, § 11:11.
274. NTL, Inc., 244 F.R.D. at 192.
275. Id.; Hamstein Cumberland Music Group v. Estate of Williams, No. 06-CV-63,

2008 WL 2682697, at *3 (N.D. Okla. June 30, 2008) (quoting Resolution Trust Corp. v.
Deloitte & Touche, 145 F.R.D. 108, 110 (D. Colo. 1992)).

276. NTL, Inc., 244 F.R.D. at 195 (quoting In re Flag Telecom Holdings, Ltd. Secs.
Litig., 236 F.R.D. 177, 180 (S.D.N.Y. 2006)) (stating even if documents are located
abroad, they may still be within the control of a party).

277. NTL, Inc., 244 F.R.D. at 198; Phoenix Four, 2006 WL 1409413, at *4.
278. NTL, Inc., 244 F.R.D. at 199 (quoting Chan, 2005 WL 1925579, at *7).
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faith standing alone is sufficient evidence for a reasonable trier of fact
to conclude that the missing evidence was negative to that party.27 9

The last requirement for an adverse inference instruction is rele-
vance. 28 0 Specifically, a party who moves for an adverse inference in-
struction must show that the destroyed evidence was relevant to its
claims or defenses. 28 1 Thus, the party moving for an adverse infer-
ence instruction must demonstrate that the destroyed evidence would
have been favorable to its claims or defenses. 28 2 Therefore, the party
desiring an adverse inference instruction must gather sufficient evi-
dence that would lead a reasonable trier of fact to conclude that the
unavailable or destroyed evidence would have been of the kind that
the moving party alleges. 28 3 When a party negligently destroys evi-
dence, and therefore does not destroy the evidence intentionally or out
of bad faith, the relevance factor is even more important because it
cannot necessarily be inferred that the evidence would have been
harmful to the party who negligently destroyed the evidence. 28 4

In Residential Funding Corporation v. DeGeorge Financial Corpo-
ration,28 5 the Second Circuit Court of Appeals addressed a party's re-
quest for an adverse inference instruction based on another party's
failure to produce discovery evidence in time for trial.28 6 On appeal,
DeGeorge Financial Corporation ("DeGeorge") challenged the district
court's denial of its motion for sanctions for Residential Funding Cor-
poration's ("RFC") failure to produce requested e-mails in time for
trial.28 7 The district court originally denied DeGeorge's motion for
sanctions based on the court's determination that RFC's delay in pro-
duction of the evidence was not in bad faith or with gross negligence,
as well as the fact that DeGeorge had not shown that the missing evi-
dence would be favorable to its claims or defenses.28 8

In Residential Funding, the parties agreed in June 2001 that they
would mutually produce hard copies of e-mails.28 9 However, RFC in-

279. Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 108 (2d Cir.
2002). It is first the duty of counsel to direct clients regarding the destruction of possibly
relevant information. NTL, Inc., 244 F.R.D. at 197-98. However, if a counsel's client is a
company, the company's managers are also responsible for discussing the requirements
for evidence preservation with employees. Id. at 198 (quoting Chan, 2005 WL 1925579,
at *6).

280. NTL, Inc., 244 F.R.D. at 192.
281. Id.
282. Id.
283. Residential, 306 F.3d at 109.
284. Zubulake V, 229 F.R.D. at 431.
285. 306 F.3d 99 (2d Cir. 2002).
286. Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 101 (2d Cir.

2002).
287. Residential, 306 F.3d at 101.
288. Id.
289. Id. at 102.
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formed DeGeorge, later in June, that RFC did not have the internal
resources to retrieve the e-mails from back-up tapes within the agreed
upon time.290 After a vendor, a restorer of electronically stored infor-
mation, was decided upon in July in an attempt to address RFC's fail-
ure to produce the requested e-mails, RFC still did not produce any
documents for most of August, citing technical problems.29 1 When
RFC produced e-mails on August 24, 2001, the e-mails were not from
the necessary factual time period.29 2 RFC explained this deficiency,
stating that there were either no responsive e-mails from the neces-
sary factual time period or the e-mails from the necessary factual time
period were not in existence on the back-up tapes.2 93 On September 1,
2001, DeGeorge asked RFC to produce the back-up tapes so that
DeGeorge's vendor could retrieve the e-mails.2 94 DeGeorge received
the back-up tapes three days before the start of trial and DeGeorge's
vendors were able to gather 950,000 e-mails from the specified
time.

29 5

On review, the Second Circuit questioned why the district court
did not consider the purposeful sluggishness of RFC's acts as proof
that the information was likely harmful to RFC. 2 96 The Second Cir-
cuit emphasized that:

Just as the intentional or grossly negligent destruction of evi-
dence in bad faith can support an inference that the de-
stroyed evidence was harmful to the destroying party, so, too,
can intentional or grossly negligent acts that hinder discov-
ery support such an inference, even if those acts are not ulti-
mately responsible for the unavailability of the evidence (i.e.,
even if those acts do not satisfy the "culpable state of mind"
factor because they did not cause the destruction or unavaila-
bility of the missing evidence). 29 7

Thus, the Second Circuit found that the district court used the wrong
legal standard in denying DeGeorge's motion for sanctions.2 98

290. Id.
291. Id. at 103.
292. Id.
293. Id. RFC's vendor explained that if no e-mails were produced from the vital

time period it was because "some of the tapes were physically damaged or corrupted or
some tapes did not have e-mail on them at all." Id. at 104.

294. Id. at 104. RFC agreed to this with the condition that any e-mails found by
DeGeorge's vendor be sent to them first for review. Id.

295. Id. This information was uncovered within four days of working a typical eight
hour day. Id.

296. Id. at 110.
297. Id. (citations omitted).
298. Id. The Second Circuit noted the District Court did not consider whether

RFC's "purposefully sluggish" acts were grossly negligent or in bad faith because it had
already come to the conclusion those acts did not result in RFC's failure to produce the
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In conclusion, the Second Circuit held that the district court had
broad discretion in applying appropriate sanctions, including the dis-
cretion to delay the start date of trial, to declare a mistrial, or to con-
tinue with an adverse inference instruction at trial.29 9 Additionally,
the Second Circuit held that sanctions may be imposed on a party that
has breached discovery through bad faith, gross negligence, or ordi-
nary negligence.

30 0

Courts have interpreted the reasoning in the Residential Funding
decision differently. 30 1 The court in Treppel v. Biovail Corporation30 2

took an opposing stance than that of the court in Quinby v. WestLB
AG 30 3 when addressing sanctions for the conversion of electronically
stored data into an inaccessible format.30 4 In Treppel, the plaintiff, a
securities analyst who covered the healthcare industry, brought a
cause of action against the Biovail Corporation. 30 5 The plaintiff
claimed that the defendant engaged in a negative campaign that de-
stroyed the plaintiffs career. 30 6 When discussing the preservation ob-
ligation of the parties, the court in Treppel cited Residential Funding,
stating the Second Circuit held that conduct that hinders access to
pertinent information is sanctionable even if no loss or destruction of
evidence occurs.3 0 7 Thus, the court in Treppel interpreted the Second
Circuit's conclusion pertaining to the downgrading of data into a less
accessible form that "systematically hinders future discovery by mak-
ing the recovery of the information more costly and burdensome [as] a
violation of the preservation obligation."30 8

In Quinby, a former female employee, the plaintiff, filed an Equal
Employment Opportunity Commission charge against her employer,
the defendant, alleging gender discrimination and retaliatory fir-
ing.30 9 The court in Quniby declined to sanction the defendant for
converting documents from an accessible format to an inaccessible for-
mat even though the defendant should have anticipated litigation at

e-mails. Id. at 110 n.5. Instead, the District Court found that RFC did not timely pro-
duce the e-mails because the vendor they hired was unable to retrieve them. Id.

299. Id. at 113.
300. Id.
301. Id. at 110; Quinby, 245 F.R.D. at 94 (deciding that no sanctions should be given

to a party for downgrading accessible documents to an inaccessible format despite ex-
pecting litigation); Treppel, 233 F.R.D. at 363 (deciding that sanctions ought to be given
to a party for downgrading accessible information to an inaccessible format when litiga-
tion is reasonable expected).

302. 233 F.R.D. 363 (S.D.N.Y. 2006).
303. 245 F.R.D. 94 (S.D.N.Y. 2006).
304. Treppel, 233 F.R.D. at 372 n.4.
305. Id. at 366-67.
306. Id.
307. Id. at 372 n.4 (citing Residential, 306 F.3d at 110).
308. Treppel, 233 F.R.D. at 372 n.4.
309. Quinby, 245 F.R.D. at 96.
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the time it converted the documents. 3 10 The court in Quinby stated
that its decision not to sanction the defendant for converting docu-
ments into an inaccessible format ensured that a party would be able
to keep electronic evidence in any format it desires, even inaccessible
formats. 3 11 The court in Quinby supported its position by explaining
that data preservation, even in an inaccessible format, does not cause
spoliation of evidence because the responding party has the ability to
produce the electronic data by restoring it from its inaccessible format,
though at a higher cost.3 12

Additionally, the court in Quinby criticized the court in Treppel's
interpretation of the Residential Funding decision.3 13 In particular,
the court in Quinby argued that if any electronic document storage
method makes the recovery of information more burdensome violates
the preservation obligation, than many storage habits, such as micro-
filming, digital imaging, and off-site storage in dead files, would vio-
late the preservation obligation as such practices also increase the
burden in gathering documents. 3 14 The court in Quinby continued,
explaining that such a broad construction of the preservation obliga-
tion may punish regular business practices that do not destroy infor-
mation or alter the information in any material way. 3 15

As an example of its rationale, the court in Quinby compared
downgrading electronically stored documents into inaccessible forms
to a party's action of moving hard copies of documents to storage facili-
ties in remote locations. 3 16 Furthermore, the court reasoned that al-
though the retrieval of both kinds of documents is more expensive and
time consuming after being converted into inaccessible forms or
moved to remote locations, both kinds of documents are still retrieva-
ble. 3 17 While the court admitted that there is a theoretical possibility
that storing information on back-up tapes can result in the documents
becoming truly inaccessible, the court also found that the theoretical
possibility seemed remote because it would defeat the purpose of back-
up tapes altogether. 3 18

310. Id. at 103.
311. Id. at 104; see Zubulake IV, 220 F.R.D. at 218 ("In recognition of the fact that

there are many ways to manage electronic data, litigants are free to choose how this
task is accomplished.").

312. Quinby, 245 F.R.D. at 104.
313. Id. at 104 n.12.
314. Id.
315. Id.
316. Id. at 104 n.13.
317. Id. The court stated since these documents were still retrievable, no spoliation

could be said to have occurred. Id.
318. Id. The court stated this risk to be analogous to a document in a warehouse

suffering a fire or flood and thus found an insufficient basis "for a blanket rule that
equates use of back-up storage media with the destruction of documents." Id.
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However, the court in Quinby also explained that if a party cre-
ated its own burden by converting electronically stored data into an
inaccessible format after the party should have reasonably foreseen
that the data would be discoverable, that party should not be allowed
to shift the costs of restoring and searching the electronically stored
data to the requesting party.3 19 The court reasoned that following
this methodology allows parties to maintain data in the form that they
choose. 3 20 Nevertheless, the court reasoned that it also dissuades par-
ties from converting electronically stored data into inaccessible for-
mats because the party responsible for the formatting of the
electronically stored data will shoulder the cost of restoring the
data. 32 1 Alternatively, the court stated that a party that converts
electronically stored data into an inaccessible format after the duty to
preserve arose, but before it was reasonably foreseeable that such evi-
dence would be discoverable, would still have the opportunity to shift
costs of data restoration and searching to the requesting party.3 22

III. ARGUMENT

The Federal Rules of Civil Procedure ("Federal Rules") are cur-
rently structured in a manner that allows the party responding to a
discovery request ("responding party") to use Federal Rule 26(b)(2)(B)
and Federal Rule 26(b)(2)(C) as a shield. 32 3 Specifically, Federal Rule
26(b)(2)(B) and Federal Rule 26(b)(2)(C) protect responding parties
from the costs of production of electronically stored information and
from producing potentially damaging electronically stored informa-
tion.3 24 This Note will examine how Federal Rule 26(b)(2)(B) and
Federal Rule 26(b)(2)(C) have the ability to be abused by the respond-
ing party in the context of electronic discovery. 325 This Note argues
that Federal Rule 26(b)(2)(B) and Federal Rule 26(b)(2)(C) effectively
encourage parties to downgrade electronically stored information into
an inaccessible format as soon as possible, especially when litigation is
imminent.3 26 Additionally, this Note argues that converting possibly
relevant electronically stored information into an inaccessible format,
after litigation is reasonably expected, should be sanctionable as the
court in Treppel v. Biovail Corporation32 7 found.328

319. Id. at 104.
320. Id.
321. Id.
322. Id. at 105.
323. See infra notes 344-486 and accompanying text.
324. See infra notes 344-486 and accompanying text.
325. See infra notes 344-428 and accompanying text.
326. See infra notes 347-428 and accompanying text.
327. 233 F.R.D. 363 (S.D.N.Y. 2006).
328. See infra notes 429-86 and accompanying text.
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In Zubulake v. UBS Warburg LLC ("Zubulake r'), 32 9 the United
States District Court for the Southern District of New York acknowl-
edged that the process of shifting discovery costs from the responding
party to the party requesting the discovery (the "requesting party")
can effectively end the discovery process, especially in suits that pit an
individual against a large corporation. 330 Traditionally, the respond-
ing party is responsible for the costs of producing material requested
through discovery.3 3 1 The foundation for this principle was based
upon the idea that the responding party stored the information for its
own use.3 32 However, in the realm of electronic data, individuals and
entities no longer store information because it may have future use to
the individual or entity storing it, rather the individual or entity stor-
ing the electronic information stores the electronic information be-
cause it is more of a burden to dispose of the electronic information
than to keep the electronic information. 33 3 Thus, because individuals
and entities are creating and storing massive amounts of information
in an electronic format, discovery costs associated with electronic in-
formation can quickly become unmanageable. 3 34

Federal Rule 26(b)(2)(B) limits a requesting party's discovery of
electronically stored information to keep costs reasonable for the re-
sponding party.335 Specifically, Federal Rule 26(b)(2)(B) states that if
the responding party identifies and shows that certain electronically
stored information sources are not reasonably accessible because of
unnecessary cost or burden, a court can require the requesting party
to show good cause before ordering the responding party to produce
the electronically stored information.3 36 If the requesting party meets
the good cause standard, a court can still limit discovery for a variety
of reasons including if the discovery quantity is duplicative, if the dis-
covery can be obtained from another source, or if the burden of the
discovery outweighs its likely benefit.3 3 7 Effectively, Federal Rule
26(c) protects the responding party from undue cost or burden associ-
ated with producing reasonably inaccessible electronically stored in-

329. 217 F.R.D. 309 (S.D.N.Y. 2003).
330. See generally Zubulake v. UBS Warburg LLC (Zubulake 1), 217 F.R.D. 309

(S.D.N.Y, 2003) (elaborating upon an employment discrimination and retaliation case in
which an employee sued her former company).

331. Oppenheimer Fund. v. Sanders, 437 U.S. 340, 358 (1978).
332. Oppenheimer, 437 U.S. at 358.
333. Rowe Entm't, Inc. v. William Morris Agency, Inc., 205 F.R.D. 421, 429

(S.D.N.Y. 2002).
334. Martin H. Redish, Electronic Discovery and the Litigation Matrix, 51 DuKE L.J.

561, 589-90 (2001) (explaining that complicated storage systems can make retrieval of
data extremely difficult and costly).

335. FED. R. Civ. P. 26(b)(2)(B).
336. Id.
337. FED. R. Crv. P. 26(b)(2)(B), (C).
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formation by shifting the costs associated with producing reasonably
inaccessible electronically store information to the requesting party if
the requesting party insists on discovery. 3 38

The phrase "not reasonably accessible because of unnecessary
cost or burden," as stated in Federal Rule 26(b)(2)(B), has been defined
by courts in terms of the accessibility or inaccessibility of the re-
quested electronically stored information.3 39 The court created dis-
tinction between the accessibility or inaccessibility of requested
electronically stored information was cited by the court in Zubulake I
as appropriate because the distinction directly correlated to the cost of
producing such information.3 40 However, basing Federal Rule
26(b)(2)(B) on a standard that is within the control of the responding
party provides the responding party with the opportunity to sidestep
production costs associated with discovery and potentially manipulate
the traditional discovery process. 3 4 1 The language of the Federal
Rules, particularly Federal Rule 26(b)(2)(B), provides an incentive for
the responding party to convert their electronic information into an
inaccessible format as quickly as possible. 34 2 Storing more electroni-
cally stored information in an inaccessible format, and converting
electronically stored information from an accessible to an inaccessible
format quickly, has several advantages for the responding party in the
discovery process. 3 43

A. RESPONDING PARTIES CAN USE THE STRUCTURE OF RULE

26(b)(2)(B) AND RULE 26(b)(2)(C) AS A SHIELD TO PROTECT

THEMSELVES FROM THE COSTS OF PRODUCTION AND TO

MAKE DISCOVERABLE DATA HARDER TO OBTAIN

Under the current structure of the Federal Rules of Civil Proce-
dure ("Federal Rules"), parties responding to discovery requests ("re-
sponding parties") have the ability to obtain concrete benefits in
regard to cost of production and protection from discovery of damaging
evidence.3 44 The responding party will be able to sidestep production
costs by purposefully downgrading electronically stored information
into an inaccessible format as soon as possible, thereby making the
party requesting the discovery (the "requesting party") choose be-
tween expansive discovery and the possibility it will have to pay sig-

338. Quinby v. WestLB AG, 245 F.R.D. 94, 101 (S.D.N.Y. 2006), amended by No. 04-
Civ-7406, 2007 WL 38230 (S.D.N.Y. Jan. 4, 2007).

339. FED. R. Crv. P. 26 (b)(2)(B); Zubulake I, 217 F.R.D. at 318.
340. Zubulake 1, 217 F.R.D. at 318.
341. See infra notes 347-90 and accompanying text.
342. See infra notes 391-428 and accompanying text.
343. See infra notes 344-428 and accompanying text.
344. See infra notes 345-428 and accompanying text.
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nificant costs associated with the discovery request under Federal
Rule 26(b)(2)(B), or a limited discovery and knowing it will likely not
have to pay any costs associated with the discovery request.3 45

Through downgrading its electronically stored information, the re-
sponding party can make discoverable electronically stored informa-
tion that much more difficult to recover because the recovery process
is largely manual and subject to human error.34 6

1. Incentives for Downgrading Accessible Data into Inaccessible
Data: Relieving the Responding Party of at Least Some Discovery
Costs or Causing a More Limited Discovery

First, downgrading electronically stored information into an inac-
cessible format increases the chance that the responding party will
have at least some of the costs of production shifted to the requesting
party.34 7 The court in Zubulake v. UBS Warburg LLC ("Zubulake
I")348 restructured the cost-shifting analysis of the prior precedent in
Rowe Entertainment, Incorporated v. William Morris Agency, Incorpo-
rated34 9 for this very reason. 350 According to the court in Zubulake I,
the analysis of the court in Rowe favored shifting discovery costs from
the responding party to the requesting party.35 1 The court's allega-
tion in Zubulake I is proven to be true, in that every court using the
Rowe standard has shifted the discovery costs to the requesting
party.35 2 However, even the Zubulake I decision allowed for a sizable
portion of cost-shifting when the responding party keeps their infor-
mation stored in an inaccessible format.3 53 In Zublake I, the court
analyzed seven factors to determine whether or not cost-shifting from
the responding party to the requesting party would be appropriate. 3 54

The seven factors the court identified were:
(1) the extent to which the request is specifically tailored to
discover relevant information;
(2) the availability of such information from other sources;
(3) the total costs of production, compared to the amount in
controversy;

345. See infra notes 347-90 and accompanying text.
346. See infra notes 429-86 and accompanying text.
347. See infra notes 348-90 and accompanying text.
348. 217 F.R.D. 309 (S.D.N.Y. 2003).
349. 205 F.R.D. 421 (S.D.N.Y. 2002).
350. Zubulake v. UBS Warburg LLC (Zubulake 1), 217 F.R.D. 309, 320 (S.D.N.Y.

2003).
351. Id.
352. Id.
353. See Zubulake v. UBS Warburg LLC (Zubulake III), 216 F.R.D. 280, 291

(S.D.N.Y. 2003) (allocating 25% of the costs of restoration and production of back-up
tapes to the requesting party).

354. Zubulake 1, 217 F.R.D. at 321-22.
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(4) the total cost of production, compared to the resources
available to each party;
(5) the relative ability of each party to control costs and its
incentive to do so;
(6) the importance of the issues at stake in the litigation; and
(7) the relative benefits to the parties of obtaining the
information.

3 55

Though the court in Zubulake v. UBS Warburg LLC35 6 ("Zubu-
lake IP') performed the aforementioned seven factor analysis on its
underlying case and found six out of seven factors to be against cost-
shifting or neutral in nature, the court still allocated twenty-five per-
cent of the production costs to the requesting party.3 57 Specifically, if
the requesting party requested full production of the electronically
stored information that it sought in its discovery, the requesting party
would have been responsible for a cost of $68,750.358 The requesting
party in Zubulake I, the plaintiff, had a yearly salary exceeding
$500,000 and estimated that she was possibly entitled to $13,000,000
in damages from her employer, the defendant, based on gender dis-
crimination and retaliation. 3 59 While the plaintiffs $500,000 yearly
salary may have made it possible to mandate the plaintiff to pay
twenty-five percent of the production costs associated with her discov-
ery request, many plaintiffs do not have similar resources, especially
in situations involving an individual suing a large corporation or pub-
lic entity.360

For instance in Semsroth v. City of Wichita,36 1 female police of-
ficers sued the city, the police department, and its police chief (herein-
after the "Defendants") for sexual harassment, gender discrimination,
hostile work environment, violations of due process rights, and viola-
tions of equal protection.3 62 The female officers sought a specific list
of e-mails that existed on the Defendants' back-up tape. 36 3 However,
the Defendants used the back-up tape for disaster purposes only and
thus the back-up tape could not be searched to retrieve the requested
electronically stored information. 3 64 The Defendants had two possible

355. Id. at 322.
356. 216 F.R.D. 280 (S.D.N.Y. 2003).
357. Zubulake III, 216 F.R.D. at 287-291.
358. Id. at 291 (stating 25% of the total costs of production of $273,649 is equal to

$68,750).
359. Zubulake 1, 217 F.R.D. at 311-312, n.9.
360. Id. at 317; see Semsroth v. City of Wichita, 239 F.R.D. 630, 638-39 (D. Kan.

2006) (stating costs of production were not shifted to the plaintiffs because they did not
have the resources that the defendant, the city of Wichita, had at its disposal).

361. 239 F.R.D. 630 (D. Kan. 2006).
362. Semsroth, 239 F.R.D. at 632.
363. Id. at 632.
364. Id.
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methods to recover the inaccessible electronically stored information
in this case and produce it for discovery purposes.36 5 Specifically, the
Defendants' two possibilities to recover the inaccessible electronically
stored information were both approximated to cost less than $4000.366

When considering the cost-shifting analysis proposed by Federal
Rule 26(b)(2)(B), the District Court for the Southern District of New
York in Semsroth noted that the ultimate question is the importance
of the sought-after information in comparison to the cost of its produc-
tion.3 67 To answer its question, the court applied the factors set out in
Zubulake 1.368 The court in Semsroth stated that the costs of restor-
ing and searching the Defendants' e-mail back-up tape did not seem
excessive when considering the possible amount-in-controversy. 36 9

Additionally, the court in Semsroth noted that the female police of-
ficers had significantly less financial means to pay for the costs of dis-
covery when compared to the Defendants. 3 70 Though the court
acknowledged that the female police officers had no direct evidence
that the e-mails contained in the back-up tape would lead to any sub-
stantial evidence supporting the female police officers' claims, it ulti-
mately found that shifting the costs of the requested discovery was not
required because the costs of production for the responding party, the
Defendants, were not unreasonably burdensome. 37 1 The court speci-
fied that had the direct costs of restoring and searching the Defend-
ants' back-up tape been higher, Federal Rule 26(b)(2)(C) and the
Zubulake I factors would have plainly supported cost-shifting to the
female police officers. 3 72

It is important to note that while the court in Semsroth did not
allocate any costs of discovery to be shifted to the requesting party,
the court based its decision on the fact that the cost of restoring the
single back-up tape was low and the search terms of the back-up tape
were limited.3 73 Additionally, it is important to note that the court
admitted that had costs associated with gathering the requested infor-
mation been greater, under the Zubulake I factors, the facts of the
case would then have permitted cost-shifting to the party requesting

365. Id. at 638.
366. See id. (stating total costs would not exceed $3374, including prior staff time of

$1150 and future staff time and software costs of $2624 to restore and locate e-mails).
367. Id.
368. Id.
369. Id.
370. Id. at 639.
371. Id. at 640, 646.
372. Id. at 640. The court said this was particularly true because it was questiona-

ble and speculative as to whether the back-up tape in question would lead to any signifi-
cant evidence of the plaintiffs' claims. Id.

373. Id. at 641.
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discovery. 3 74 Thus, if the female police officers in Semsroth would
have required a more expansive discovery of the Defendants' back-up
tape, costs related to the discovery of electronically stored information
would have increased and the female police officers would have then
been responsible for paying some portion of the costs related to their
discovery request.3 75 Because the Defendants chose to store the re-
quested e-mails in an inaccessible format that did not permit search-
ing, the Defendants ensured that the female police officers would
either make an extremely narrowly tailored discovery request or risk
having unmanageable discovery costs shifted to them.37 6

The chance of having unmanageable discovery costs shifted to the
requesting party is directly demonstrated in Quinby v. WestLB AG, 37 7

in which an employee (hereinafter the "Plaintiff') brought a claim
against her former place of employment, the defendant, based on gen-
der discrimination and retaliatory firing. 378 The court in Quinby
shifted thirty percent of the costs associated with the Plaintiffs dis-
covery request to the Plaintiff.3 79 The Plaintiff originally asked for
nineteen employees' e-mails to be searched using 170 search terms.38 0

However, the requested e-mails were contained on the defendant's
back-up tape. 38 1 Due to the court's insistence, the Plaintiffs discovery
request was limited to a search of seventeen current and former em-
ployees' e-mails with additionally limited search terms.38 2 The court
concluded that the requested production of electronically stored infor-
mation was large in volume while the pertinent information found on
back-up tapes was small. 38 3 After considering all of the Zubulake I
factors, the court in Quinby elected to make the Plaintiff responsible
for thirty percent of the production costs associated with her discovery

374. Id. at 640.
375. See id. at 640-41 ("Had the direct cost and expense of restoring and searching

the back-up tape been larger in this case, as may often be the case with the use of back-
up tapes, the application of the cost-shifting factors . . . would have easily supported
shifting of some of the costs to the [requesting party].").

376. Compare Semsroth, 239 F.R.D. at 640-41 (determining that because the re-
questing party had so narrowed its request for production, the costs were low enough
that the back-up tape's production was not unreasonably accessible because of undue
burden or cost), with Quinby v. WestLB AG, 245 F.R.D. 94, 111 (S.D.N.Y. 2006),
amended by No. 04-Civ-7406, 2007 WL 38230 (S.D.N.Y. Jan. 4, 2007) (shifting 30% of
the costs to the requesting party when the court found the requesting party's request
was not narrowly tailored).

377. 245 F.R.D. 94 (S.D.N.Y. 2006).
378. Quinby, 245 F.R.D. at 96.
379. Id. at 111.
380. Id. at 106.
381. Id.
382. Id.
383. Id. at 109. The court came to this conclusion as only 71 pages out of the volume

of documents produced had any relevance. Id.
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request, as the relevant documents were few and the search was more
expansive than that in Zubulake 1.384

Therefore, when the information sought through discovery is lo-
cated in an inaccessible electronically stored format, costs and bur-
dens associated with production of that information become a
dramatically larger issue.38 5 Essentially, it is far more likely that
there will be greater costs in restoring and searching electronically
stored information if the information is stored in an inaccessible for-
mat.3 8 6 Thus, it is likely that cost-shifting will be considered or used
by a court when greater discovery costs are involved and the request-
ing party has not narrowly tailored their discovery request.3 87 Thus,
the cost-shifting approach under Federal Rule 26(b)(2)(B) and Federal
Rule 26(b)(2)(C) presents a possible double bonus for the responding
party because the rules allow the responding party to ease its own
production costs, thereby forcing the requesting party to pay for the
expansive discovery it was generally always entitled to under the Fed-
eral Rules. 388

Secondly, Federal Rule 26(b)(2)(B) and Federal Rule 26(b)(2)(C)
protect the responding party from a broad, and possibly detrimental,
discovery request in that Federal Rule 26(b)(2)(B) and Federal Rule
26(b)(2)(C) cause the requesting party to create an extremely narrow
search or risk having costs shifted that it cannot afford to pay.3 8 9

Thus, the requesting party must weigh the need for an expansive
search against the possibility that costs could be shifted to it under
Federal Rule 26(b)(2)(B) and Federal Rule 26(b)(2)(C). 3 90

384. Id. at 111.
385. See Zubulake I, 217 F.R.D. at 317 (demonstrating the analysis and disagree-

ment in how documents stored in inaccessible formats contribute to problems in cost-
shifting).

386. Compare Zubulake v. UBS Warburg LLC (Zubulake V), 216 F.R.D. 280, 287-
89 (stating the additional costs of production for restoring and searching the back-up
tapes were $165,954.67), with Quinby, 245 F.R.D. at 109 (stating the additional costs of
restoring and searching inaccessible e-mails was $226,266.60).

387. Compare Zubulake IV, 216 F.R.D. at 291 (explaining that 25 percent of the
costs of restoration and searching should be allocated to the requesting party), with
Semsroth, 239 F.R.D. at 640 (explaining that due to the narrowed request by the plain-
tiffs, the low cost of restoration did not support shifting any costs to the requesting
party).

388. See supra notes 347-87 and accompanying text.
389. See supra notes 347-87 and accompanying text.
390. See supra notes 347-87 and accompanying text.
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2. Incentives for Downgrading Accessible Data into Inaccessible
Data: Shifting the Burden of Proof for Discovery to the
Requesting Party

The discovery process is a fundamental part of litigation proce-
dure, allowing a party's claims to be substantiated and fleshed out be-
cause there is only a minimum burden to meet before bringing a
claim.3 9 1 Thus, discovery allows individuals involved in litigation to
obtain necessary evidence to assess and resolve the conflict at
hand. 39 2 For this reason, courts interpret Federal Rule 26(b) as al-
lowing for a broad discovery of information even though the informa-
tion may not be allowed to be used as evidence at trial.3 9 3 During
discovery, the sought information's relevance should be evaluated if
there is even a possibility that the information sought may be perti-
nent to a party's claims or defenses. 39 4

In Oppenheimer Fund v. Sanders,3 95 the Supreme Court ad-
dressed the scope of discovery and Federal Rule 26.396 In Oppen-
heimer, the respondents were representatives in a class action against
the petitioner investment fund and sought to require the petitioner to
compile a list of class members to satisfy individual notice required
under Federal Rule 23. 39 7 The District Court for the Southern Dis-
trict of New York decided it was the petitioner's responsibility to pay
the costs of sorting out the list of class members. 398 On appeal, the
United States Court of Appeals for the Second Circuit affirmed, hold-
ing that the discovery rules allowed the District Court to compel the
petitioner to aid in compiling the class list and shoulder the $16,000
expense this task would require. 399 On review, the Supreme Court
reviewed the Second Circuit's decision and subsequently reversed and
remanded the decision.40 0

The Supreme Court stated that Federal Rule 23(d) was the proper
authority governing the case and not the rules of discovery. 4 01 Never-
theless, the Supreme Court described the scope of Federal Rule 26(b),
explaining that its language has been interpreted broadly so as to en-

391. Zubulake I, 217 F.R.D. at 311.
392. Hill v. Bauer, 242 F.R.D. 556, 560 (C.D. Cal. 2007) (quoting Moon v. SCP Pool

Corp., 232 F.R.D. 633, 636 (C.D. Cal. 2005)).
393. Hill, 242 F.R.D. at 560.
394. Paradigm Allowance, Inc. v. Celeritas Techs., LLC, No. 07-1121-MLB, 2008 WL

678700, at *2 (D. Kan. March 7, 2008).
395. 437 U.S. 340 (1978).
396. Oppenheimer Fund. v. Sanders, 437 U.S. 340, 351 (1978).
397. Oppenheimer, 437 U.S. at 340.
398. Id. at 340.
399. Id.
400. Id. at 364.
401. Id. at 350.
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compass any matter that relates to, or could reasonably lead to matter
that relates to, any issue that is or may be in the case.40 2 The notice-
pleading system created by the Federal Rules, the Supreme Court ex-
plained, means that discovery is not restricted because the discovery
process is supposed to aid and clarify the issues.40 3 The Supreme
Court identified that boundaries under the discovery rules do come
into play when the information sought is not reasonably designed to
lead to the recovery of admissible evidence. 40 4

As far as the expense of discovery, it is presumed under the Fed-
eral Rules that the responding party will shoulder the cost of comply-
ing with discovery requests of the requesting party.40 5 Federal Rule
26 provides that a party must furnish other parties with subjects of
information, along with contact information of any persons likely to
possess discoverable information the responding party may employ to
aid its claims and defenses, unless the requesting party would use the
requested information solely for impeachment. 40 6 Though electroni-
cally stored information is subject to discovery in addition to paper
records, Federal Rule 26 provides for specific limits on electronically
stored information. 40 7 Under Federal Rule 26(b)(2)(B), a responding
party does not initially have to provide electronically stored informa-
tion from sources that the responding party deems "not reasonably ac-
cessible because of undue burden or cost."408 It is not clear whether
the aforementioned, inaccessibly stored information is presumptively
not discoverable. 40 9 The phrase "a party need not provide discovery of
information from sources that the party identifies as not reasonably
accessible because of undue burden or cost" seems to indicate that in
fact electronically stored information, that is inaccessibly stored, is
presumptively not discoverable. 4 10 However, the minutes from the
Judicial Conference of the United States Committee on Rules of Prac-
tice and Procedure from June 2005 indicate the rulemakers did not
intend to change the presumption of discoverability. 4 11 The Chair of

402. Id. at 351.
403. Id.
404. Id. The Court's examples of matters outside the scope of discovery were infor-

mation relevant "to claims and defenses that have been stricken" or to "events that took
place before an applicable limitations period." Id. at 352.

405. Id. at 358.
406. FED. R. Crv. P. 26(a)(1)(A)(i).

407. FED. R. Civ. P. 26(b)(2)(B).
408. Id.
409. Henry S. Noyes, Good Cause is Bad Medicine for the New E-Discovery Rules, 21

HARv. J.L. & TECH. 49, 83 (2007).
410. FED. R. Civ. P. 26(b)(2)(B) (emphasis added); Noyes, supra note 409, at 83.
411. Noyes, supra note 409, at 83.
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the Advisory Committee, Judge Rosenthal, stated that the rule was
not one of presumed non-discoverability. 4 12

Nevertheless, if the responding party establishes that producing
electronically stored information will result in undue costs or burdens
to the responding party because of the inaccessibility of the electroni-
cally stored information, the court has the authority to order produc-
tion of the electronically stored information if the requesting party
shows good cause under Federal Rule 26(b)(2)(C). 4 13 However, Fed-
eral Rule 26(b)(2)(C) indicates a court may not command the produc-
tion of information requested in discovery if the court ordered
production will result in undue cost or burden to the responding party
unless the requesting party shows good cause.4 14 Furthermore, a
court must limit the requesting party's discovery if the court deter-
mines that the desired discovery is unreasonably duplicative or can be
obtained by a more convenient, less burdensome, or less costly source,
the party looking for discovery has had ample time to gather the dis-
coverable information by discovery in the action, or the burden or ex-
pense of the expected discovery is greater than its likely benefit. 4 15

Federal Rule 26(c) ultimately protects the responding party from un-
due cost or burden by allowing discovery only if the requesting party
reimburses the costs of such discovery. 416 Therefore, the structure of
Federal Rule 26, more specifically Federal Rule 26(b)(2)(B) and Fed-
eral Rule 26(b)(2)(C), subverts the traditional rules of discovery by re-
stricting the discovery process contrary to the notice-pleading system
established by the Federal Rules and by forcing the requesting party
to shoulder discovery costs based on the responding party's choice of
how to store its electronic information.4 1 7

The discovery process is intended to allow individuals to obtain
necessary evidence to assess their claim.4 18 Any information that re-
lates to, or could reasonably lead to information that relates to, any
issue that is or could be part of the underlying case can be discov-
ered.4 19 However, Federal Rule 26(b) and Federal Rule 26(c)'s current
structure undermines the traditional discovery process because Fed-

412. Id.
413. FED. R. Civ. P. 26(b)(2)(B). The plain language of amended Rule 26(b)(2)(B)

indicates that the requesting party bears the burden of showing good cause. Noyes,
supra note 409, at 82.

414. Noyes, supra note 409, at 83.
415. FED. R. Crv. P. 26(b)(2)(C). The last factor in Rule 26(b)(2)(C) is decided in tak-

ing the case, the amount in controversy, the parties' funds, the significance of the issues
at stake in the action, and the importance of the discovery in solving the issues. Id.

416. Oppenheimer, 437 U.S. at 358.
417. See infra notes 418-28 and accompanying text.
418. Hill, 242 F.R.D. at 560 (quoting Moon, 232 F.R.D. at 635).
419. Oppenheimer, 437 U.S. at 351.
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eral Rule 26(b) and Federal Rule 26(c) limit a requesting party's broad
discovery of information that is stored in an electronically stored for-
mat.420 If a responding party is able to establish that producing inac-
cessible, electronically stored information would result in undue cost
or burden, the burden of showing good cause for such discovery re-
quest shifts to the requesting party.4 2 1

Though the rulemakers did not intend to alter the presumption of
discoverability through Federal Rule 26(b) and Federal Rule 26(c), the
changes to these rules have altered the presumption of discoverabil-
ity.4 2 2 For instance, if a responding party stores its information in an
inaccessible electronic format, the responding party effectively shields
itself from having to automatically produce the information. 4 23 While
courts have traditionally considered the scope of relevance to include
any information that even has the possibility of being relevant to a
party's claims or defenses, the language of Federal Rule 26(b)(2)(B)
restricts the requesting party's query before it has even had a chance
to truly discover any information. 42 4 By requiring the requesting
party to show good cause before it produces inaccessibly stored elec-
tronic information during discovery, the responding party has an op-
portunity to limit the discovery process or, at the very least, present
another obstacle in the path of the requesting party's discovery
process.

4 25

More importantly, the responding party controls the extent of its
own discovery as Federal Rule 26(b)(2)(B) uses the responding party's
chosen method of storing its electronic information as the gauge of
whether discovery is burdensome. 4 26 While accessible, electronically
stored information is subject to the regular discovery process as out-

420. Compare id. (explaining that any information that relates to an issue that is or
could be in the case should be discoverable), with FED. R. Civ. P. 26(b)(2)(B) ("A party
need not provide discovery of electronically stored information from sources that the
party identifies as not reasonably accessible.").

421. FED. R. Civ. P. 26(b)(2)(C).
422. See infra notes 423-25 and accompanying text.
423. Compare FED. R. Crv. P. 26(b)(2)(B) ("A party need not provide discovery of

electronically stored information from sources the party identifies as not reasonably ac-
cessible because of undue burden or cost."), with Zubulake I, 217 F.R.D. at 318
("[W]hether production of documents is unduly burdensome or expansive turns on
whether it is kept in an accessible or inaccessible format.").

424. Compare Paradigm, 2008 WL 678700, at *2 (explaining that a request for dis-
covery should be relevant if there is even a possibility that the information sought may
be important to the claim or defense of either party), with FED. R. Civ. P. 26(b)(2)(B)
(explaining that if information is not reasonably accessible because of undue cost or
burden, the court may order discovery if a showing of good cause is made by the request-
ing party).

425. See supra notes 405-24 and accompanying text.
426. See Zubulake I, 217 F.R.D. at 318 ("[Whether production of documents is un-

duly burdensome or expensive turns primarily on whether it is kept in an accessible or
inaccessible format.") (emphasis added).
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lined in Oppenheimer; it is inaccessible, electronically stored informa-
tion that is subject to limitation under Federal Rule 26(b).4 27 Thus,
because the responding party has control over the discovery burden
shift, the responding party will be further incentivized into storing its
electronically stored information in an inaccessible format while
downgrading its other electronically stored information into such for-
mats more quickly.4 2 s

B. COURTS SHOULD BE ENTITLED TO SANCTION A PARTY THAT

CONVERTS DATA INTO AN INACCESSIBLE FORMAT AFTER

THE PARTY REASONABLY EXPECTED LITIGATION

Courts should sanction any party that converts potentially rele-
vant and accessible electronically stored information into an inaccessi-
ble format after the party reasonably expects litigation. 429 The initial
issue in this analysis is when the preservation obligation of the party
responding (the "responding party") to the discovery request comes
into effect. 4 30 It is presumed that a party's preservation obligation
arises the moment the party has constructive or actual notice that its
information is actually relevant to a pending action or when the party
should have known that its information may be relevant to an action
in the future.43 1

In Zubulake v. UBS Warburg LLC ("Zubulake IV"),4 32 the United
States District Court for the Southern District of New York discussed
a party's preservation obligation at length. 43 3 The court acknowl-
edged that requiring parties, namely corporations, to save every single
document or piece of information would hinder these corporations in
their day to day operations. 43 4 However, the court also clarified that
whenever litigation is anticipated, a party cannot destroy unique and

427. Compare Oppenheimer, 437 U.S. at 351 (explaining Rule 26(b) has been "con-
strued broadly to encompass any matter that bears on or that reasonably could lead to
other matter that could bear on, any issue that is or may be in the case"), with FED. R.
Civ. P. 26(b)(2)(B) ("A party need not provide discovery of electronically stored informa-
tion from sources that the party identifies as not reasonably accessible because of undue
burden or cost.").

428. See supra notes 391-425 and accompanying text.
429. See infra notes 430-86 and accompanying text.

430. William R. Denny & Elizabeth J. King, Electronic Discovery: Understanding
Preservation Obligations, the Potential for Cost-Shifting, and Current Developments,
POrER ANDERSON & CORROON, November 2004, http://www.potteranderson.com/news-
publications-0-102.html.

431. Quinby v. WestLB AG, 245 F.R.D. 94, 103 (S.D.N.Y. 2006), amended by No. 04-
Civ-7406, 2007 WL 38230 (S.D.N.Y. Jan. 4, 2007).

432. 220 F.R.D. 212 (S.D.N.Y. 2003).
433. Zubulake v. UBS Warburg LLC (Zubulake IV), 220 F.R.D. 212, 217-18

(S.D.N.Y. 2003).
434. Zubulake IV, 220 F.R.D. at 217.
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pertinent evidence that could be useful to the party's opponent.4 35

The court elaborated that parties must preserve all information that
is relevant to underlying actions, directed to lead to the discovery of
admissible evidence, or likely to be requested during discovery. 4 36

The court in Zubulake IV also stated that a party has the duty to keep
all relevant documents in existence at the time the preservation obli-
gation attaches in addition to any information created in the
future.

4 3 7

The court in Zubulake IV stated that it would not specify how to
manage electronically stored information as there were a variety of
possibilities that could achieve the same result.438 However, the court
explained that when litigation is anticipated, a party's regular de-
struction/retention policy for electronically stored information must be
suspended to ensure that the party retains relevant data. 43 9 Further-
more, the court stated that while the aforementioned suspension of a
party's regular destruction/retention policy for electronically stored in-
formation did not typically apply to inaccessible data, back-up tapes
containing information from key players must be preserved. 4 40

Spoliation occurs when a party's preservation obligation is
breached and destruction or alteration of evidence takes place despite
the party's actual or constructive knowledge that litigation is or will
occur.44 1 A court's ability to sanction a party for spoiling evidence is
important to the discovery process because it deters parties from spoil-
ing evidence. 44 2 Additionally, courts can place the threat of an errone-
ous judgment on a party who causes the spoliation of evidence. 44 3

Furthermore, courts can restore the party injured by the spoliation of
evidence by placing that party in its original position absent the
wrongdoing. 444 A court's sanctioning of a party guilty of spoiling evi-
dence can range from a dismissal, default judgment, preclusion of evi-
dence, an adverse inference instruction, or an assessment of costs and
attorneys' fees. 44 5 However, courts generally prefer to impose the spo-
liation inference-a conclusion of an adverse inference based on data

435. Id.
436. Id.
437. Id. at 218.
438. Id.
439. Id.
440. Id.
441. In re NTL, Inc. Secs. Litig., 244 F.R.D. 179, 193 (S.D.N.Y. 2007), affd, Gordon

Partners v. Blumenthal, No. 02-Civ-7377, 2007 WL 1518632, at *1 (S.D.N.Y. May 17,
2007) (citing West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999)).

442. NTL, Inc., 244 F.R.D. at 192.
443. Id.
444. Id.
445. Id. at 192 (quoting Chan v. Triple 8 Palace, Inc., No. 03CIV6048, 2005 WL

1925579, at *4 (S.D.N.Y. Aug. 11, 2005)).

[Vol. 42



ELECTRONIC DISCOVERY COSTS

that was likely contained in the lost evidence. 4 46 A party who desires
an adverse inference instruction for an opposing party's damage or
delayed production of evidence must show the opposing party was in
control of the evidence, the opposing party had a duty to preserve or
produce the requested evidence promptly, the opposing party dam-
aged or failed to produce the evidence due to the opposing party's cul-
pable state of mind, and the missing or belatedly produced evidence is
relevant to the party's case or defense in a way that a reasonable fact
finder could find that it would support that case or defense. 44 7

In Residential Funding Corporation v. DeGeorge Financial Corpo-
ration,4 48 the United States Court of Appeals for the Second Circuit
discussed the defendant's request for an adverse inference instruction
which stemmed from the plaintiffs failure to timely produce evi-
dence. 44 9 The defendant had appealed the decision of a Connecticut
District Court. 4 50 In particular, the defendant disputed the district
court's denial of an adverse inference instruction for the plaintiffs fail-
ure to produce e-mails the defendant requested in time for trial.45 1

Due to technical problems and other issues with the plaintiffs vendor,
the plaintiff initially claimed that its back-up tapes did not contain
the information requested by the defendant.4 52 Thereafter, the plain-
tiff only allowed the defendant a chance to examine its back-up tapes
three days before the start of the trial.45 3 Once the defendant ob-
tained the plaintiffs back-up tapes, the defendant's electronic discov-
ery vendor uncovered relevant information on the plaintiffs back-up
tapes within four days.4 54 However, the district court denied the de-
fendant's motion for sanctions because the court determined that the
plaintiffs failure to timely produce the requested electronically stored
information was not done in bad faith or with gross negligence. Addi-
tionally, the court denied the defendant's motion for sanctions because
the court determined that the defendant failed to establish that the
plaintiffs electronically stored information was favorable to the defen-
dant's case.

4 5 5

446. JAY E. GRENIG & WILLIAM C. GLEISNER, III, 1 EDIscOVERY & DIGITAL EVIDENCE

§ 11:11 (2005).
447. NTL, Inc., 244 F.R.D. at 192 (quoting Phoenix Four, Inc. v. Strategic Res.

Corp., No. 05-Civ-4837, 2006 WL 1409413, at *4 (S.D.N.Y. May 23, 2006)).
448. 306 F.3d 99 (2d Cir. 2002).
449. Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 107-10 (2d Cir.

2002).
450. Residential, 306 F.3d at 101.
451. Id.
452. Id. at 102-04.
453. Id.
454. Id. at 104.
455. Id. at 101.
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Upon review, the Second Circuit emphasized that intentional or
grossly negligent acts that hinder discovery support a court's adverse
inference instruction even if the acts did not cause the destruction or
unavailability of the evidence. 45 6 Additionally, the Second Circuit de-
cided that sanctions are appropriate for a party who has breached dis-
covery obligations through ordinary negligence, not just bad faith or
gross negligence.4 5 7 Thus, the Second Circuit found that the district
court used the wrong legal standard when the district court denied the
defendant's motion for sanctions.4 58

The court in Treppel v. Biovail Corporation4 59 and the court in
Quinby v. WestLB AG460 interpreted the Residential Funding decision
in opposing ways. 46 1 The United States District Court for the South-
ern District of New York rendered the Treppel decision. 4 62 Specifi-
cally, Treppel involved a plaintiff, a securities analyst, who claimed
that the defendants engaged in a smear campaign that destroyed the
plaintiffs career. 46 3 The court in Treppel cited Residential Funding,
interpreting the rationale of Residential Funding to mean that a court
can sanction conduct of a party that hinders access to relevant and
discoverable information even if the party's conduct does not result in
any loss or destruction of evidence. 4 64 The court in Treppel supported
its position by determining that allowing a party to downgrade its
electronically stored information into a less accessible form hinders
discovery by making discovery of such information more costly and
burdensome for the responding party.4 65

In Quinby, a former female employee filed suit against her em-
ployer, stating claims of gender discrimination and retaliatory fir-
ing.46 6 The court in Quinby declined to sanction the defendant for
converting electronically stored documents from an accessible to an
inaccessible form even though the defendant should have anticipated
litigation at the time when it converted the documents. 4 67 The court's

456. Id. at 110.
457. Id. at 113.
458. Id. at 110.
459. 233 F.R.D. 363 (S.D.N.Y. 2006).
460. 245 F.R.D. 94 (S.D.N.Y. 2006).
461. Compare Quinby, 245 F.R.D. at 104 (explaining that preservation of data in an

inaccessible format does not result in spoliation as a party will be able to produce it by
restoring it to an accessible format, though at a higher cost), with Treppel v. Biovail
Corp., 233 F.R.D. 363, 372 n.4 (S.D.N.Y. 2006) (explaining that downgrading data to a
less accessible form hinders future discovery of the information by making it more
costly and burdensome).

462. Treppel, 233 F.R.D. at 363.
463. Id. at 366-67.
464. Id. at 372 n.4 (citing Residential, 306 F. 3d at 110).
465. Id. at 372 n.4.
466. Quinby, 245 F.R.D. at 96.
467. Id. at 103.
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decision was based on ensuring that a party has the freedom to store
electronic information in any format it chooses, even inaccessible for-
mats. 468 The court further supported its position by asserting that
electronic data preservation in an inaccessible format does not cause
spoliation of evidence as the data can be restored from this format,
though at a greater cost.4 6 9

Based on Treppel, a court should sanction a party who converts
relevant information into an inaccessible format after the party rea-
sonably expects litigation. 470 In Treppel, the court interpreted the
Residential Funding decision to mean that courts can sanction any
action by the responding party that hinders access to relevant infor-
mation.4 7 1 The court in Treppel stated that courts have the power to
sanction any action by a party that hinders access to relevant informa-
tion even if the party's action did not result in the ultimate loss or
destruction of evidence because the party's action hinders discovery by
making information more costly and burdensome to gather.4 72 The
court in Quinby, in contrast, disputed this finding on the basis that
downgrading information into an inaccessible format does not cause
spoliation because the data can still be restored.4 73 However, the
court in Quinby did not consider the electronically stored data restora-
tion process when it stated that downgrading electronically stored in-
formation into an inaccessible format cannot cause spoliation.4 74

The process of searching and restoring inaccessible, electronically
stored information so as to convert it back into accessible information
is largely a manual process.4 75 As such, the differences in training
and capabilities of experts can have a dramatic effect on what elec-
tronically stored information is recovered and what is not.4 76 For in-
stance, there are only 935 certified experts nationwide who can
restore electronically stored information from back-up tapes using
current computer forensic applications. 47 7 Additionally, there is al-

468. Id. at 104; see Zubulake V, 220 F.R.D. at 218 ("In recognition of the fact that
there are many ways to manage electronic data, litigants are free to choose how this
task is accomplished.").

469. Quinby, 245 F.R.D. at 104. The court also explained that if a party created its
own burden by converting data into an inaccessible format after it should have reasona-
bly foreseen that the data would be discoverable, that party should not be allowed to
shift the expense of restoring and searching the data. Id.

470. See infra notes 471-69 and accompanying text.
471. Treppel, F.R.D. at 372 n.4.
472. Id. at 372, n.4.
473. Quinby, 245 F.R.D. at 104.
474. See infra notes 475-86 and accompanying text.
475. Telephone Interview with Rich Hoffman, Computer Forensics Examiner, Focus

Solutions (July 24, 2008).
476. Id.
477. Id. This information is current as of June 20, 2008. Id.
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ways a possibility in the restoration process, the process that converts
electronically stored information from inaccessible formats to accessi-
ble formats, that a sloppy restorer will not locate relevant information
by oversight or inexperience. 4 78

Quinby equates the downgrading of accessible, electronically
stored information into inaccessible, electronically stored information
to moving hard copies of documents to an off-site storage facility in a
faraway location. 4 79 The court in Quinby stated that such documents
can still be retrieved, albeit at a higher and more time-consuming
cost.480 However, the court failed to realize that while the evidence
may still be retrievable, the chances that crucial evidence will be over-
looked and not retrieved increases through the downgrading and sub-
sequent restoration process. 4 s1 The restoration of electronically
stored information from an inaccessible format to an accessible for-
mat, even with the use of computer forensic experts, is subject to
human error and faulty recovery unlike retrieving hard copies of docu-
ments from a distant storage facility.4 82

Thus, the court in Treppel was correct in not allowing accessible,
electronically stored information to be downgraded after litigation is
reasonably anticipated. 48 3 The court in Treppel interpreted Residen-
tial Funding as applying to the improper downgrading of electronic
information because this action hinders the discovery process. 48 4 As
the court in Treppel noted, the restoration process takes more re-
sources and time; however, the restoration process also hinders the
searching and recovery process by making it more difficult for the re-
questing party to find the information they are entitled to search. 48 5

As Residential Funding made clear, even if the downgrading and re-
storing processes do not cause any actual data to be lost, this conduct

478. Id.
479. Quinby, 245 F.R.D. at 104, n.13.
480. Id. at 104.
481. Compare Hoffman, supra note 475 (stating the restoration process is mainly

manual and not fool-proof, so not all relevant information is necessarily recovered), with
Quinby, 245 F.R.D. at 104 (stating that preserving data in an inaccessible form will not
lead to spoilage).

482. Compare Osterman Res., Inc., Messaging Archiving Research Trends, 2008-
2011, Apr. 2008, http://www.researchandmarkets.com/reports/603602/messaging-
archiving-market-trends_2008_2011 (stating that only a little more than half of indi-
vidual surveyed felt confident that they could retrieve all documents requested during
electronic discovery), with Quinby, 245 F.R.D. at 104 (stating that storing information
in an inaccessible format is similar to retrieving documents from a distant storage
facility).

483. See supra notes 470-82 and accompanying text.
484. Treppel, 233 F.R.D. at 372 n,4.
485. See Hoffman, supra note 475 (stating the manual search takes time and is not

necessarily accurate).
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should be sanctioned if it hinders the responding party's access to rele-
vant information.48 6

IV. CONCLUSION

The current structure of Rule 26(b)(2)(B) and Rule 26(b)(2)(C) of
the Federal Rules of Civil Procedure ("Federal Rules") will encourage
companies to convert their electronically stored information into inac-
cessible formats as soon as possible because of the benefits that can be
derived from this action.48 7 Specifically, once electronically stored in-
formation is deemed not to be reasonably accessible because of undue
burden or cost, the current Federal Rules force the party requesting
discovery of such electronically stored information to overly limit its
request for production, contrary to traditional discovery practices, or
risk bearing a proportion of the high costs associated with its discov-
ery request.48 8 Additionally, parties that reasonably anticipate litiga-
tion should be sanctioned for downgrading electronically stored
information into inaccessible formats as the downgrading hinders the
discovery process and increases the likelihood that vital data may be
missed during discovery. 48 9

Electronic discovery is sure to become commonplace as more and
more businesses store all of their data and records electronically. 490

While the discovery rules were put in place to allow a broad and ex-
pansive discovery, electronic discovery makes this concept difficult to
accomplish because it is so different than traditional discovery of pa-
per documents.

49 1

Through a study of the language and purpose of Federal Rule
26(b)(2)(B) and Federal Rule 26(b)(2)(C), as well as Oppenheimer
Fund, Incorporated v. Sanders,4 92 courts should recognize that the
principle of broad and expansive discovery intended by the Federal
Rules is not currently being applied. 4 93 Further, after analyzing

486. See Residential, 306 F.3d at 110 (stating just as the intentional or grossly negli-
gent destruction of evidence can support an inference that the information was harmful
to the possessing party, such acts that hinder the ability to discover evidence support
this inference and this is true even when the acts do not ultimately result in the un-
availability of the evidence).

487. See supra notes 344-428 and accompanying text.
488. See supra notes 347-428 and accompanying text.
489. See supra notes 429-86 and accompanying text.
490. See Mike Breen, Nothing to Hide: Why Metadata Should Be Presumed Rele-

vant, 56 U. KAN. L. REv. 439 (2008) (stating individuals and businesses are relying on
electronic modes of communication more frequently and a majority of corporate records
are stored electronically).

491. See supra notes 323-486 and accompanying text.
492. 437 U.S. 340 (1978).
493. Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 381 (1978) (stating that the

language of Rule 26(b) had been interpreted broadly to include any matter that relates
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Quinby v. WestLB AG4 94 and Treppel v. Biovail Corporation,495 courts
should sanction companies that downgrade possibly relevant and ac-
cessible electronically stored information into an inaccessible format
after litigation is reasonably expected. 496

Kara A. Schiermeyer - '10

to, or could reasonably lead to other material that could relate to, any issue that may be
or is in the case). See supra notes 344-428 and accompanying text.

494. 245 F.R.D. 94 (S.D.N.Y. 2006).
495. 233 F.R.D. 363 (S.D.N.Y. 2006).
496. See supra notes 429-86 and accompanying text.
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