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I. INTRODUCTION

After oil, coffee is the most valuable internationally traded com-
modity.' Around the world, consumers drink approximately 1.5 bil-
lion cups of coffee each day.2 Coffee aficionados in the United States
account for one-fifth, or 300 million cups, of this consumption. 3 Al-
though the majority of coffee is consumed in developed countries, cof-
fee is produced in developing countries.4 Coffee production provides
an important source of economic activity in less developed countries
("LDCs"). For example, approximately twenty million rural families
throughout the world rely on coffee production to earn a living.5 Cof-
fee exports also constitute a major source of foreign exchange for Bra-
zil, Colombia, El Salvador, Guatemala, Kenya, and C6te d'Ivoire. 6

Similarly, approximately one-fourth of Uganda's population is eco-
nomically dependent on coffee exports.7 Ethiopia derives fifty percent
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of its export revenue from coffee, while Burundi relies on coffee for
approximately eighty percent of its export revenues.8 Overall, the
economies of more than fifty LDCs throughout the world rely on coffee
exports.

9

Because coffee is such an important international commodity,
multiple domestic laws and international organizations exist to regu-
late the international coffee trade. In the United States, federal stat-
utes and regulations govern the importation of coffee. 10 The General
Agreement on Tariffs and Trade ("GATT") affects the international
coffee trade because the GATT permits trade restrictions that are nec-
essary for classifying, grading, and marketing commodities." Fur-
thermore, the Agreement on Sanitary and Phytosanitary Measures
permits World Trade Organization ("WTO") members to adopt sani-
tary and phytosanitary measures necessary to protect human, animal,
or plant life or health.1 2 However, the International Coffee Organiza-
tion ("ICO"), currently composed of seventy-seven countries, is the
most significant international institution governing the international
coffee trade.1 3

The ICO's significance as an international trade institution began
on July 1, 1963, when the Multilateral International Coffee Agree-
ment, 1962, provisionally entered into force as a response to the insta-
bility of coffee prices and overproduction.1 4 Historically, the ICO
sought to control the supply and price of internationally traded coffee
through the International Coffee Agreements ("ICAs").1 5 For exam-
ple, the earliest ICAs imposed export quotas on coffee, intending to
limit coffee exports in order to increase the price of coffee. 16 However,
more recent ICAs have abandoned export quotas in favor of market-

8. Id.
9. The Coffee Crisis in the Western Hemisphere: Hearing Before the Subcommittee

on the Western Hemisphere of the H. Comm. on International Relations, 107th Cong. 4
(2002) [hereinafter House Hearings] (prepared statement of Rep. Farr).

10. See, e.g., 19 U.S.C. § 1356k(1) (2006) (authorizing the President to regulate the
entry of coffee); 19 U.S.C. § 1356k(1)(A) (permitting the President to limit coffee imports
from countries that are not members of the International Coffee Organization ("ICO"));
§ 1356k(1)(B), -(2) (requiring valid certificates of origin for coffee imports); 7 C.F.R.
§ 319.73-2(a) (2007) (prohibiting unroasted coffee, coffee plants, coffee leaves, and
empty sacks previously used for unroasted coffee from being imported into Hawaii or
Puerto Rico); 7 C.F.R. § 319.73-2(b) (prohibiting coffee berries or fruit from being im-
ported into any United States territory).

11. See, e.g., GATI art. XI, para. 2(b), Jan. 1, 1948; GATT art. XX, para. (b), Jan. 1,
1948.

12. Agreement on the Application Sanitary and Phytosanitary Measures arts. 1(1),
2(1), 2(2), May 2006.

13. See infra notes 27-172 and accompanying text.
14. Richard B. Bilder, The International Coffee Agreement: A Case History in Nego-

tiation, 28 LAw & CoNTEMP. PROBS. 328, 328, 330 (1963).
15. See infra notes 27-172 and accompanying text.
16. See infra notes 28-38, 43-48, 69-85 and accompanying text.
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based initiatives to improve the quality and price of coffee. 17 Despite
the shift away from export quotas that the ICAs historically imposed,
the ICO continues to exert significant control over the international
coffee trade through its use of certificates of origin, gathering of statis-
tical information, working with non-governmental organizations, and
promoting coffee consumption.1 8 Research suggests that the ICO,
through the ICAs, was able to improve and stabilize international cof-
fee prices and restrict competition. 1 9 Currently, ICO members are im-
plementing the 2007 International Coffee Agreement ("2007 ICA") in
an effort to replace the 2001 International Coffee Agreement ("2001
ICA"), which was originally set to expire on September 30, 2007.20

The 2007 ICA will perpetuate many of the goals of the previous ICAs,
including increasing the price, quality, and consumption of coffee. 2 1

To effectively regulate the supply, price, and quality of coffee, the
ICO must create incentives for long-term cooperation among its mem-
bers and it must be able to deter its members from violating the 2007
ICA.2 2 However, the structure of the 2007 ICA creates disincentives
and obstacles for establishing long-term cooperation among ICO mem-
bers, making it unlikely that the ICO will be able to achieve its long-
term goals of increasing the price and quality of coffee. 23 Specifically,
the 2007 ICA's large open membership, short and finite time horizon,
no-cost escape clause, and enforcement mechanisms do not create in-
centives for long-term cooperation among ICO members. 2 4 Therefore,
ICO members should amend the 2007 ICA to incorporate stronger en-
forcement mechanisms based on the principles of graduated sanction-
ing. Specifically, the 2007 ICA should employ graduated monetary
penalties and the withholding of certificates of origin to enforce the

17. See infra notes 106-08, 127-28, 134-35, 159-61 and accompanying text.
18. See infra notes 157-70 and accompanying text.
19. See, e.g., Takamasa Akiyama & Panayotis N. Varangis, The Impact of the Inter-

national Coffee Agreement on Producing Countries, 4 WORLD BANK ECON. REV. 157, 157,
167, 171-72 (1990) (noting export quotas stabilized world coffee prices between October
1980 and June 1989); Gary McMahon, Does a Small Developing Country Benefit from
International Commodity Agreements? The Case of Coffee and Kenya, 35 ECON. DEV.
AND CULTURAL CHANGE 409, 420 (estimating Kenya at best received small gains to its
gross national product by signing an International Coffee Agreement); BATES, supra
note 4, at 16-25 (surveying economic research and determining the economic evidence
suggests that the International Coffee Organization succeeded at restricting arbitrage
and competition).

20. Int'l Coffee Council [ICC], ICC Resolution 431 (Sept. 28, 2007), available at
http://www.ico.org/documents/iccres431e.pdf. Resolution 438 extends the 2001 Interna-
tional Coffee Agreement through September 30, 2009. ICC, ICC Resolution 438 (Sept.
22, 2008).

21. See infra notes 157-61 and accompanying text.
22. See infra notes 185-200 and accompanying text.
23. See infra notes 244-318 and accompanying text.
24. See infra notes 244-318 and accompanying text.
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ICO members' obligations under the 2007 ICA and to deter ICO mem-
bers from violating the 2007 ICA. 25 The 2007 ICA should also be
amended to impose a graduated cost on ICO members who elect to
voluntarily withdraw from the ICO.26

This Article proceeds in six sections. In Section II, this Article
discusses the historical developments of the ICAs and the ICO. In
Section II, this Article also identifies the ICAs' and ICO's weak en-
forcement mechanisms. In Section III, this Article examines the the-
ory of institutions and elements of effective enforcement mechanisms.
In Section IV, this Article explains how the ICO lacks incentives for
members to comply with the 2007 ICA. In Section V, this Article pro-
poses amending the 2007 ICA to employ monetary penalties and cer-
tificates of origin to enforce compliance. Finally, in Section VI, this
Article summarizes its argument that the 2007 ICA should be
amended to employ monetary penalties and certificates of origin to en-
force compliance with the 2007 ICA. In Section VI, this Article also
offers suggestions for future research regarding how to ensure that
ICO members will comply with the 2007 ICA and how the 2007 ICA
creates new incentive structures.

II. THE INTERNATIONAL COFFEE AGREEMENTS AND
INTERNATIONAL COFFEE ORGANIZATION
REGULATE THE INTERNATIONAL COFFEE
TRADE

A. THE 1962 INTERNATIONAL COFFEE AGREEMENT ESTABLISHED THE

INTERNATIONAL COFFEE ORGANIZATION AND LAID THE

FOUNDATION FOR SUBSEQUENT AGREEMENTS

Between 1962 and 1983, coffee importing and exporting countries
signed four International Coffee Agreements ("ICAs"). 27 In 1962, the
United Nations opened the Multilateral International Coffee Agree-
ment, 1962 ("1962 ICA") for signature. 28 The United States Senate
and President both ratified the 1962 ICA; it entered into force on De-
cember 27, 1963.29

To pursue its objectives, the 1962 ICA established the Interna-
tional Coffee Organization ("1CO") to stabilize coffee export revenues
and import payments.30 The 1962 ICA specified the ICO's structure

25. See infra notes 320-49 and accompanying text.
26. See infra notes 350-59 and accompanying text.
27. See infra notes 28-91 and accompanying text.
28. Multilateral International Coffee Agreement, opened for signature Sept. 28,

1962, 14 U.S.T. 1911 [hereinafter 1962 ICA).
29. Id.
30. Id. art. 7.
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and granted the ICO power to administer the 1962 ICA and supervise
its operations.3 1 The 1962 ICA established the ICO's governance
structure and implemented rules to reduce the international supply of
coffee. Initially, the 1962 ICA acknowledged that coffee was of central
importance to the economies of numerous countries.3 2 Additionally,
the 1962 ICA contained six central objectives. First, the 1962 ICA
sought to balance the supply and demand of coffee so that producers
and consumers could receive equitable prices.3 3 Second, the 1962 ICA
sought to alleviate the hardship coffee surpluses and excessive price
fluctuations caused consumers and producers. 34 Third, the 1962 ICA
desired to contribute to ICO member countries' development, promote
employment and income, and seek "fair wages, higher living stan-
dards, and better working conditions."3 5 Fourth, the 1962 ICA sought
to increase coffee exporting countries' purchasing power by maintain-
ing equitable price levels of coffee and increasing international coffee
consumption. 36 Fifth, the 1962 ICA desired to "encourage the con-
sumption of coffee by every possible means."3 7 The sixth, and final,
objective of the 1962 ICA was to foster international cooperation on
world coffee issues.38

The ICO functioned through the International Coffee Council
("Council"), the Council Executive Board, the Executive Director of the
Council, and the Staff of the Council.3 9 The Council had the power to
perform any necessary functions to implement the 1962 ICA.40 The
1962 ICA granted all ICO members the right to vote on Council
decisions.

4 1

The 1962 ICA also obligated ICO members to alter their coffee
trade practices. Article 27 of the 1962 ICA required all ICO members
to conduct their trade policies in a manner that would achieve the
1962 ICA's objectives. 4 2 Specifically, ICO members agreed to prevent
coffee prices from declining below 1962 levels. 43 ICO members that
imported or exported coffee explicitly agreed to cooperate to achieve
the 1962 ICA's objectives.4 4 Furthermore, ICO members committed

31. Id. arts. 3-7; id. art. 7, para. 1.
32. Id. pmbl.
33. Id. art. 1, para. 1.
34. Id. art. 1, para. 2.
35. Id. art. 1, para. 3.
36. Id. art. 1, para. 4.
37. Id. art. 1, para. 5.
38. Id. art. 1, para. 6.
39. Id. art. 7, para. 3.
40. Id. art. 9, para. 1.
41. Id. art. 13, para. 1; id. art. 14.
42. Id. art. 27, para. 1.
43. Id. art. 27, para. 2.
44. Id. art. 47, para. 2.
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themselves to investigate methods of reducing obstacles to trade, such
as eliminating preferential tariffs, quotas, government import monop-
olies, official purchasing agencies, and direct and indirect export sub-
sidies for coffee. 4 5 The 1962 ICA also established basic export quotas
for ICO member countries and a system for allocating export quotas. 4 6

For example, the 1962 ICA permitted Brazil to export 18,000,000 bags
of coffee, Colombia to export 6,011,280 bags of coffee, and the Ivory
Coast to export 2,324,278 bags of coffee.4 7 ICO members that ex-
ported less than 25,000 bags of coffee on average during the preceding
three years were exempt from export quotas as long as their exports
remained below that level. 48

Not only did the 1962 ICA establish export quotas for ICO mem-
bers, it also implemented mechanisms to enforce compliance. Article
36 of the 1962 ICA required exporting ICO members 4 9 to "adopt the
measures required to ensure full compliance with all provisions of the
[1962 ICA] relating to quotas."50 Furthermore, the 1962 ICA permit-
ted the Council to request that exporting ICO members adopt addi-
tional rules or regulations to effectively implement the coffee export
quota system. 5 1 Additionally, the 1962 ICA forbade exporting ICO
members from exceeding their quarterly and annual export quotas. 5 2

If an exporting ICO member exceeded its quarterly quota, the Council
would deduct the excess from future quotas. 53 If an exporting ICO
member exceeded its quarterly quota twice, the Council would deduct
from that ICO member's future quotas an amount equal to twice the
amount the export exceeded the quota.5 4 If an exporting ICO member
exceeded its quarterly quota three or more times, the 1962 ICA man-
dated the Council to deduct from the ICO member's future quotas an
amount equal to two times the amount the export exceeded the
quota.55 Additionally, the Council was to consider requiring the ICO
member to withdraw from the ICO. 5 6

45. Id. art. 37, para. 2; id. art. 47, paras. 3(a), (b), (c); id. art. 49, para. 1.
46. Id. art. 27, para. 3; id. art. 28, para. 1; id. arts. 29, 30, 31, 32, 33, 34; id. Annex

A.
47. Id. Annex A.
48. Id. art. 39, para. 1.
49. This Article uses the term "exporting ICO member" to refer to a country that is

a member of the ICO and exports coffee and the term "importing ICO member" to refer
to a country that is a member of the ICO and imports coffee.

50. 1962 ICA art. 36, para. 1.
51. Id.
52. Id. art. 36, para. 2.
53. Id. art. 36, para. 3.
54. Id. art. 36, para. 4.
55. Id. art. 36, para. 5.
56. Id.
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The 1962 ICA included several provisions to enforce the agree-
ment. First, the 1962 ICA implemented certificates of origin to en-
force compliance with the agreement. 57 Specifically, the 1962 ICA
required all exporting ICO members to include with each coffee export
a certificate of origin that listed the producing country, final destina-
tion, quantity, type of coffee, and certifying agent.58 To verify compli-
ance with the 1962 ICA, exporting ICO members had to file a copy of
the certificate of origin with the ICO. 59 Second, the 1962 ICA at-
tempted to prevent non-ICO members from increasing their coffee ex-
ports.60 Therefore, ICO members agreed to limit imports of coffee
from non-ICO countries as a means to achieve the 1962 ICA's
objectives.

6 1

Finally, the 1962 ICA established formal mechanisms for dispute
resolution within the Council.6 2 If a dispute concerning the applica-
tion or interpretation of the 1962 ICA could not be settled by individ-
ual ICO members through negotiation, ICO members agreed to refer
the issue to the Council for a decision. 63 A distributed simple majority
vote of the Council was required before an ICO member could be found
to have breached the 1962 ICA.64 If the Council determined an ICO
member had breached an obligation established by the 1962 ICA, the
Council could, by a distributed two-thirds majority vote, suspend the
ICO member's Council voting rights until the member fulfilled its obli-
gation.6 5 Alternately, the Council could, by a distributed two-thirds
majority vote and notice to the Secretary-General of the United Na-
tions, require the ICO member to withdraw from the ICO.6 6 However,
an ICO member could voluntarily withdraw from the 1962 ICA and
the ICO at any time by giving notice to the Secretary-General of the
United Nations. 67 Voluntary withdrawal became effective ninety
days after receipt of notice. 68

57. Id. art. 44.
58. Id. art. 44, para. 1; id. Annex C.
59. Id. art. 44, para. 1.
60. Id. art. 45.
61. Id.

62. Id. art. 61.
63. Id. art. 61, para. 1.
64. Id. art. 61, para. 6.
65. Id. art. 61, para. 7.

66. Id. art. 61, para. 7; id. art. 69.
67. Id. art. 68.
68. Id.
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B. THE 1968, 1976, AND 1983 INTERNATIONAL COFFEE AGREEMENTS
PERPETUATED THE INTERNATIONAL COFFEE ORGANIZATION

AND TERMS OF THE 1962 INTERNATIONAL COFFEE

AGREEMENT

Subsequent International Coffee Agreements ("ICAs") signed in
1968, 1976, and 1983 extended the basic International Coffee Organi-
zation ("ICO") framework and obligations established by the Multilat-
eral International Coffee Agreement, 1962 ("1962 ICA"). 6 9 The
Multilateral Coffee Agreement, 1968 ("1968 ICA") was opened for sig-
nature at the United Nations in March 1968.70 The President of the
United States ratified the 1968 ICA on July 10, 1968.71 The President
of the United States later ratified the Multilateral International Cof-
fee Agreement, 1976 ("1976 ICA") on September 21, 1976.72 Further-
more, the United Nations received the ratified Multilateral
International Coffee Agreement, 1983 ("1983 ICA") from the United
States on September 15, 1983. 73 Similar to the 1962 ICA, the 1968,
1976, and 1983 ICAs (collectively the "Middle ICAs") sought to achieve
long-term equilibrium in the international coffee market and to en-
sure equitable prices for coffee producers.7 4 Major goals of the Middle
ICAs included improving living standards, providing fair wages, and
developing better working conditions in ICO member countries. 7 5 The
Middle ICAs also sought to increase coffee exporting countries'
purchasing power and to further international cooperation on coffee-
related issues.7 6 The Middle ICAs maintained the ICO and perpetu-
ated the ICO's administration and operations pursuant to the 1962
ICA. 77 ICO members of the Middle ICAs agreed to conduct their trade
policies, as they related to coffee, to achieve the overall objectives of
the respective ICA.78

To accomplish the Middle ICAs' objectives, ICO members agreed
to fix their coffee export quotas and to prevent coffee prices from fall-

69. See infra notes 70-91 and accompanying text.
70. Multilateral International Coffee Agreement, opened for signature Mar. 18,

1968, 19 U.S.T. 6333 [hereinafter 1968 ICA).
71. Id.
72. Multilateral International Coffee Agreement, opened for signature Dec. 3,

1975, 28 U.S.T. 6401 (1976) [hereinafter 1976 ICA].
73. Multilateral International Coffee Agreement, entered into force Oct. 1, 1983,

1333 U.N.T.S. 119 [hereinafter 1983 ICA].
74. Compare Multilateral International Coffee Agreement art. 1, opened for signa-

ture Sept. 28, 1962, 14 U.S.T. 1911 [hereinafter 1962 ICA] (establishing goals and objec-
tives), with 1968 ICA art. 1, para. 1 (establishing goals and objectives), and 1976 ICA
art. 1 (same), and 1983 ICA art. 1 (same).

75. 1968 ICA art. 1, para. 3; 1976 ICA art. 1; 1983 ICA art. 1.
76. 1968 ICA art. 1, paras. 4, 6; 1976 ICA art. 1; 1983 ICA art. 1.
77. 1968 ICA art. 7, para. 1; 1976 ICA art. 8, para. 1; 1983 ICA arts. 8-27.
78. 1968 ICA art. 27, para. 1; 1976 ICA art. 2, para. 1; 1983 ICA art. 2, para. 1.
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ing below 1962 levels. 79 The Middle ICAs imposed annual coffee ex-
port quotas on ICO members and limited each ICO member's
quarterly coffee exports.8 0 Exporting ICO members agreed not to ex-
ceed their allotted annual and quarterly coffee export quotas. 8 ' Addi-
tionally, exporting ICO members agreed to adopt laws and regulations
to ensure full compliance with the Middle ICAs.8 2 Furthermore, the
International Coffee Council ("Council") could require exporting ICO
members to adopt additional measures to effectively implement the
quota system.8 3 However, the 1983 ICA permitted ICO members to
export coffee to non-ICO members without having those exports count
against their quotas.8 4 The 1983 ICA also permitted ICO members to
import a limited amount of coffee from non-ICO members.8 5

To verify quota compliance, the Middle ICAs required exporting
ICO members to include certificates of origin with each coffee ship-
ment and provide a copy of such certificates of origin to the ICO.8 6

The Middle ICAs also continued to utilize the dispute resolution pro-
cess the 1962 ICA established.8 7 If the Council determined an ICO
member breached the Middle ICAs, the Council could, by a distributed
two-thirds majority vote, suspend the violating ICO member's voting
rights until the ICO member fulfilled its obligations.8 8 Alternately,
the Council could require the ICO member to withdraw from the
ICO.8 9 A distributed two-thirds majority Council vote was required to
remove an ICO member from the ICO, such removal was effective
ninety days after the Council notified the Secretary-General of the
United Nations. 90 Although an ICO member could be involuntarily
expelled from the ICO, an ICO member could also withdraw volunta-
rily. Under the Middle ICAs, an ICO member could voluntarily with-

79. 1968 ICA art. 27, para. 2; 1976 ICA arts. 30, 32, 34-36, Annex 1; 1983 ICA arts.
29-30, 34-46, Annex 3.

80. 1968 ICA arts. 28, 30-32, 35, Annex A; 1976 ICA arts. 30, 32, 34-36, Annex 1;
1983 ICA arts. 29-30, 34-46, Annex 3.

81. 1968 ICA art. 38, para. 2; 1976 ICA art. 42, paras. 1-2; 1983 ICA art. 42, para.
2.

82. 1968 ICA art. 38, para. 1; 1976 ICA art. 42, paras. 1-2; 1983 ICA art. 42, para.
1.

83. 1968 ICA art. 38, para. 1; 1976 ICA art. 42, para. 1; 1983 ICA art 42, para. 1.
84. 1983 ICA art. 44.
85. Id. art. 45.
86. 1968 ICA art. 43; 1976 ICA art. 43; 1983 ICA art. 43.
87. Compare 1962 ICA art. 61 (establishing dispute resolution procedures), with

1968 ICA art. 59 (establishing dispute resolution procedures), and 1976 ICA art. 58
(same), and 1983 ICA art. 58 (same).

88. 1968 ICA art. 59, para. 7; 1976 ICA art. 58, para. 8; 1983 ICA art. 58, para. 8.
89. 1968 ICA art. 59, para. 7; 1976 ICA art. 58, para. 8; 1983 ICA art. 58, para. 8.
90. 1968 ICA art. 67; 1976 ICA art. 58, para. 8; id. art. 66; 1983 ICA art. 58, para.

8, art. 66.

20091



CREIGHTON LAW REVIEW

draw from the ICO at any time by giving the Secretary-General of the
United Nations a ninety-day notice of withdrawal. 9 1

C. THE 1983 INTERNATIONAL COFFEE AGREEMENT COLLAPSED IN

JULY 1989

In July 1989, the Multilateral International Coffee Agreement,
1983 ("1983 ICA") collapsed for a variety of reasons.9 2 First, the 1983
ICA was set to expire on September 30, 1989. 93 Therefore, in late
1988, the United States began threatening that it would not enter into
a new coffee agreement unless the new agreement prevented Interna-
tional Coffee Organization ("ICO") members from exporting coffee to
non-ICO members at prices lower than that offered to ICO mem-
bers. 94 Specifically, the United States refused to continue supporting
the 1983 ICA because coffee-producing members were selling coffee to
non-ICO members at discounted prices. 95 The United States de-
manded an end to the two-tier coffee market that permitted coffee pro-
ducing ICO members to sell coffee at up to a fifty percent discount to
countries that were not signatories to the 1983 ICA.9 6 In essence, the
United States objected to the ICO's practice of allowing ICO members
to sell high-quality coffee to the Soviet Union, Middle Eastern coun-
tries, and the East Bloc at a price substantially better than the one
offered to the United States.97 The United States also sought flexibil-
ity in export quotas so it could obtain a greater quantity of high-qual-
ity coffee. 98

However, when talks opened in 1989, producers of high-quality
Arabica coffee adopted a tough stance on establishing new export quo-
tas.9 9 Speaking for eleven producers of Arabica coffee, Mexico stated
it would not extend the 1983 ICA unless other countries agreed to re-
negotiate producers' marketshares. 10 0 The eleven-member Group of

91. 1968 ICA art. 66; 1976 ICA art. 65; 1983 ICA art. 65.
92. See infra notes 93-104 and accompanying text.
93. Abdul Razak, Indonesia: Calls for Unity Among Third World Commodity Pro-

ducers, INTER PRESS SERVICE, Oct. 25, 1989.
94. Coffee-Pact Stand by U.S., N.Y. TIMES, Nov. 15, 1988, at D17.
95. Stuart Auerbach, Colombia Assails U.S. Coffee Policy; Export Crop Hurt by

Pact's Collapse, WASH. POST, Sept. 13, 1989, at Cl; Robert J. Samuelson, The Coffee
Cartel: Brewing Up Trouble, WASH. POST, July 26, 1989, at A25.

96. Coffee Pact Collapses, FACTS ON FILE WORLD NEWS DIGEST, July 7, 1989; see
Multilateral International Coffee Agreement art. 44, entered into force Oct. 1, 1983,
1333 U.N.T.S. 119 (permitting ICO members to export coffee to non-ICO members with-
out having those exports count against the ICO members' quotas); see id. art. 45 (per-
mitting ICO members to import a limited quantity of coffee from non-ICO members).

97. Samuelson, supra note 95, at A25.
98. Joseph B. Treaster, Coffee Impasse Imperils Colombia's Drug Fight, N.Y.

TIMES, Sept. 24, 1989, at 20.
99. Coffee Pact Threatened, N.Y. TIMES, June 6, 1989, at D19.

100. Id.
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Mild Arabica Producers also adopted a hard line against export quo-
tas. 10 1 ICO delegates abandoned the 1983 ICA's economic clauses and
suspended the 1983 ICA's quota system on July 4, 1989, because dele-
gates could not agree upon a fairer distribution scheme for coffee ex-
port quotas. 10 2 Additionally, the United States walked out of the
coffee agreement negotiations. 10 3 Shortly thereafter, the 1983 ICA
collapsed, resulting in a free market for coffee and a substantial reduc-
tion in international coffee prices. 10 4

D. THE 1994 INTERNATIONAL COFFEE AGREEMENT PERPETUATED THE

INTERNATIONAL COFFEE ORGANIZATION AND THE KEY

PROVISIONS OF PRIOR INTERNATIONAL COFFEE

AGREEMENTS

In 1989, the United States had refused to extend the Multilateral
International Coffee Agreement, 1983 ("1983 ICA").10 5 The United
States was also not a signatory to the Multilateral Coffee Agreement,
1994 ("1994 ICA"), which differed from its predecessors. Instead of
imposing export quotas, the 1994 ICA required the International Cof-
fee Organization ("ICO") to collect, exchange, and publish data on cof-
fee production, imports, exports, and prices. 10 6 Under the 1994 ICA,
ICO members were required to furnish necessary information, such as
data regarding coffee production, imports, exports, stocks, and con-
sumption, to the ICO when asked. 10 7 The 1994 ICA also obligated the
ICO to prepare studies and surveys concerning coffee economics.' 0 8

Despite its differences, the 1994 ICA retained the basic structure
and goals of previous International Coffee Agreements ("ICAs"). 10 9

For example, the 1994 ICA sought to ensure international cooperation
in the coffee trade, balance the international supply and demand of
coffee, and achieve a fair price for coffee producers. 1 10 Signatories of
the 1994 ICA agreed to adopt any measures necessary to fulfill their
obligations under the agreement."' Signatories of the 1994 ICA, who

101. Robin Stainer, Coffee Quotas Suspended, ASSOCIATED PRESS, July 3, 1989.
102. Razak, supra note 93.
103. Colombia: Bush Responds to Barco on Coffee, INTER PRESS SERVICE, Sept. 20,

1989.
104. Barry D. Wood, The Great Coffee Shoot-Out, J. OF COMM., Aug. 3, 1989, at 8A.
105. Arthur Brice, Baby Boomers, Loose Cartel Stir Changes in Coffee Market, DAL-

LAS MORNING NEWS, Jan. 4, 1994, at 4D.
106. Multilateral International Coffee Agreement art. 27, para. 1, entered into force

Oct. 1, 1994, 1827 U.N.T.S. 3.
107. Id. art. 27, para. 2.
108. Id. art. 29, para. 1.
109. See infra notes 110-12 and accompanying text.
110. Id. art. 1.
111. Id. art. 3, para. 1.
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were once again considered ICO members, also agreed to fully cooper-
ate in attaining the objectives of the 1994 ICA. 1 12

Additionally, the 1994 ICA perpetuated the structure and func-
tions of the ICO.11 3 For example, ICO members agreed to pursue cof-
fee tariff reductions and to remove other obstacles to coffee
consumption. 114 ICO members also agreed to identify methods to re-
duce coffee trade obstacles and to inform the International Coffee
Council ("Council") of any measures adopted." 5 Furthermore, ICO
members agreed that certificates of origin were important in obtaining
information about the coffee trade. 1 16 Therefore, ICO members
agreed that all coffee exports had to be covered by a valid certificate of
origin. 117 Likewise, exporting ICO members assumed responsibility
for complying with the certificate of origin requirements." 8 The 1994
ICA also included enforcement mechanisms. The 1994 ICA required
members to refer disputes concerning the application or the interpre-
tation of the 1994 ICA to the Council." 9 A distributed simple major-
ity vote was necessary to find an ICO member in breach of an
obligation imposed by the 1994 ICA.1 20 If the Council determined
that an ICO member breached an obligation under the 1994 ICA, the
Council could, by a distributed two-thirds majority vote, suspend the
ICO member's voting rights until it fulfilled its obligation. 12 1 Alter-
nately, the Council could exclude the breaching ICO member from the
ICO. 1 2 2 A decision to exclude an ICO member from the ICO was effec-
tive ninety days after notice was delivered to the Secretary-General of
the United Nations. 1 23 However, an ICO member could withdraw
from the 1994 ICA at any time by giving written notice to the Secre-
tary-General of the United Nations; the notice became effective ninety
days after receipt. 124

112. Id.
113. Id. arts. 7-26.
114. Id. art. 31, para. 3.
115. Id. art. 31, paras. 4-5.
116. Id. art. 3, para. 2; id. art. 28.
117. Id. art. 28, para. 2.
118. Id. art. 3, para. 2; art. 28.
119. Id. art. 37, para. 1.
120. Id. art. 37, para. 7.
121. Id. art. 37, para. 8.
122. Id.
123. Id. art. 45.
124. Id. art. 44.
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E. THE 2001 INTERNATIONAL COFFEE AGREEMENT INTRODUCED NEW

TERMS AND PERPETUATED THE INTERNATIONAL COFFEE

ORGANIZATION

The International Coffee Agreement, 2001 ("2001 ICA"), entered
into force provisionally on October 1, 2001, and definitively on May 17,
2005.125 The United States acceded to the 2001 ICA and became an
International Coffee Organization ("ICO") member on February 3,
2005.126 The United States rejoined the ICO because the organization
had addressed the United States' concerns, including quotas, price
controls, market intervention policies, and operating inefficiencies. 12 7

Unlike the previous International Coffee Agreements ("ICAs"), the
2001 ICA provided mechanisms for the ICO to cooperate with other
organizations. 128 For example, the 2001 ICA established a world cof-
fee conference and permitted non-ICO members to attend Interna-
tional Coffee Council ("Council") sessions as observers. 12 9

Additionally, the 2001 ICA created the Private Sector Consultative
Board.130 The Private Sector Consultative Board consisted of sixteen
members, eight from the private sector of coffee exporting countries
and eight from the private sector of coffee importing countries. 13 1 The
Private Sector Consultative Board could consult with, and make rec-
ommendations to, the Council on any matter related to the 2001
ICA. 132 Furthermore, the 2001 ICA required ICO members to con-
sider the sustainable management of coffee resources. 13 3 Finally, the
2001 ICA did not impose export quotas, but instead charged the ICO
with collecting information, conducting surveys and studies, and con-
sulting and cooperating with non-governmental organizations regard-
ing coffee production and trade.' 3 4 The United States applauded the
ICO's reforms as set forth in the 2001 ICA, especially its orientation
toward market forces, focus on helping coffee farmers improve coffee
quality, streamlining the global coffee trade, and assisting coffee pro-
ducers with market access. 13 5

125. International Coffee Agreement, opened for signature Sept. 28, 2000, 2161
U.N.T.S. 312 (2001) [hereinafter 2001 ICA].

126. Press Release, Condoleezza Rice, Sec'y of State, Accession to the 2001 Interna-
tional Coffee Agreement (Feb. 5, 2005).

127. Id.; Jane McCabe, USA ICO Membership Sealed, TEA & COFFEE TRADE J., Feb./
Mar. 2005, at 7.

128. 2001 ICA art. 12, para. 3; id. art. 16; id. art. 21, para. 1; id. art. 22; id. art. 37.
129. Id. art. 21.
130. Id. art. 22.
131. Id. art. 22, para. 2.
132. Id. art. 22, para. 1.
133. Id. art. 39.
134. Id. arts. 29, 31, 37.
135. Rice, supra note 126; McCabe, supra note 127, at 7.
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Despite the 2001 ICA's reforms, most of the agreement's terms
mirrored those of prior ICAs. 13 6 The 2001 ICA sought to promote in-
ternational cooperation on coffee issues, increase coffee consumption,
improve coffee quality, and balance the world supply and demand of
coffee to achieve a fair price for consumers. 13 7 ICO members were re-
quired to adopt measures necessary to fulfill their 2001 ICA obliga-
tions and to cooperate in attaining the 2001 ICA's objectives. 138

Under the 2001 ICA, ICO members recognized the need to remove ob-
stacles that hindered coffee consumption, such as tariffs and trade
barriers. 13 9 The 2001 ICA perpetuated the ICO, as established by the
Multilateral International Coffee Agreement, 1962 ("1962 ICA"), and
authorized the ICO to administer and supervise its provisions. 140 In
addition, the 2001 ICA vested the Council with the powers necessary
to implement its provisions. 14 1

The 2001 ICA also incorporated several enforcement mechanisms.
The 2001 ICA required the ICO to establish a certificates of origin
system.' 4 2 The certificates of origin system would facilitate the collec-
tion of international coffee trade statistics.' 43 Additionally, the certif-
icates of origin system would permit the ICO to determine the
quantity of coffee exported by each coffee exporting member of the
ICO. 144 As part of its certificates of origin system, the 2001 ICA re-
quired each coffee export from an ICO member to be covered by a valid
certificate of origin. 145 ICO members that exported coffee maintained
the responsibility to issue and comply with the certificates of origin
system's rules as set forth in the 2001 ICA.14 6

Suspension of voting rights and possible exclusion from the ICO
were additional enforcement mechanisms under the 2001 ICA. Any
dispute between ICO members concerning the application or interpre-
tation of the 2001 ICA that could not be settled by negotiation had to
be referred to the Council. 14 7 An ICO member accused of not fulfilling
an obligation under the 2001 ICA could be referred to the Council for a
decision on the matter.148 A distributed simple majority vote of the
Council was required to determine that an ICO member breached an

136. See infra notes 137-54 and accompanying text.
137. 2001 ICA art. 1.
138. Id. art. 3, para. 1.
139. Id. art. 33, paras. 1-3.
140. Id. art. 7, para. 1.
141. Id. art. 10, para. 1.
142. Id. art. 30, para. 1.
143. Id.
144. Id.
145. Id. art. 30, para. 2.
146. Id. art. 3, para. 2.
147. Id. art. 42, para. 1.
148. Id. art. 42, para. 6.
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obligation the 2001 ICA imposed upon the ICO's members. 14 9 The
Council could suspend a breaching ICO member's voting rights until
the ICO member fulfilled its obligation. 150  Alternately, the Council
could exclude the violating ICO member from ICO membership by a
two-thirds majority vote.1 5 1 An ICO member's exclusion from the ICO
became effective ninety days after the Council notified the Secretary-
General of the United Nations. 15 2 However, any ICO member could
voluntarily withdraw from the 2001 ICA by providing written notice to
the Secretary-General of the United Nations. 153 An ICO member's
voluntary withdrawal became effective ninety days after the Secre-
tary-General received the notice. 154

F. THE 2007 INTERNATIONAL COFFEE AGREEMENT PERPETUATES

PRIOR AGREEMENTS BUT FURTHER WEAKENS THE

ENFORCEMENT MECHANISMS

The International Coffee Council ("Council") adopted Resolution
431 on September 28, 2007, to extend the International Coffee Agree-
ment, 2001 ("2001 ICA") by delivering the 2007 International Coffee
Agreement ("2007 ICA") for ratification. 155 The 2007 ICA will enter
into force when International Coffee Organization ("ICO") members,
who hold at least two-thirds of the overall voting power of the ICO,
have deposited instruments of ratification with the ICO. 15 6 The 2007
ICA reaffirms the ICO structure established in the Multilateral Inter-
national Coffee Agreement, 1962 ("1962 ICA"). 157 For example, the
2007 ICA requires ICO members to adopt all necessary measures to
fulfill their obligations under the agreement and to cooperate with one
another in achieving the agreement's objectives.' 5 8 Additionally, the
2007 ICA recognizes that multiple barriers to coffee trade and con-
sumption exist, including tariffs, quotas, subsidies, and administra-
tive regulations. 15 9 Therefore, ICO members must agree to pursue
tariff reductions and must seek to eliminate other trade barriers
under the provisions of the 2007 ICA.160 ICO members further agree

149. Id. art. 42, para. 7.
150. Id. art. 42, para. 8.
151. Id. art. 42, para. 8; id. art. 50.
152. Id. art. 50.
153. Id. art. 49.
154. Id.
155. Int'l Coffee Council [ICC], ICC Resolution 431 (Sept. 28, 2007), available at

http://www.ico.org/documents/iccres431e.pdf.
156. International Coffee Agreement art. 42, para. 1, Sept. 2007, available at http:l

dev.ico.orgldocuments/ica2007e.pdf [hereinafter 2007 ICA].
157. Id. art. 6, para. 1.
158. Id. art. 3, para. 1.
159. Id. art. 24, para. 2.
160. Id. art. 24, paras. 3, 4.
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to collect statistical information regarding coffee production, imports,
exports, consumption, prices, and taxation under the provisions of the
2007 ICA. 16 1 The 2007 ICA acknowledges the important role certifi-
cates of origin play in enforcing its objectives. 162 Also, the 2007 ICA
requires ICO members to ensure that all exported coffee is covered by
a valid certificate of origin. 163

The 2007 ICA incorporates several enforcement mechanisms.
First, if ICO members fail to pay their annual contributions to the ICO
within six months of the due date, the ICO members' voting rights,
and their rights to participate in committee meetings, will be sus-
pended until full payment is made. 164 Second, the Council may re-
quire ICO members that fail to supply statistical information to the
Council to "explain the reasons for non-compliance.' 65 The Council
may also take initiatives "likely to lead" ICO members to furnish sta-
tistical information if such members do not furnish statistical infor-
mation to the Council for two consecutive years or fail to explain their
reasons for non-compliance. 16 6 Third, the 2007 ICA requires all dis-
putes between ICO members concerning the application or interpreta-
tion of the 2007 ICA to be referred to the Council for resolution if such
members cannot negotiate a settlement themselves. 16 7 The 2007 ICA
also obligates the Council to "establish a disputes and complaints set-
tlement procedure.' 68 Fourth, if the Council determines that any
ICO member is in breach of its 2007 ICA obligations and further de-
termines the breach significantly impairs the operation of the 2007
ICA, the Council may exclude the breaching member from the ICO.169

The ICO member that is in breach of its obligations under the 2007
ICA will cease to be a member of the ICO ninety days after the Council
determines a significant breach exists. 170 However, all ICO members
may voluntarily withdraw from the 2007 ICA at any time by providing
a written notice of withdrawal to the ICO.- 71 An ICO member's volun-
tary withdrawal from the ICO becomes effective ninety days after re-
ceipt of the member's notice of withdrawal. 17 2

161. Id. art. 32.
162. Id. art. 3, para. 2.
163. Id. art. 33, para. 2.
164. Id. art. 21, para. 2.
165. Id. art. 32, para. 4.
166. Id. art. 32, para. 5.
167. Id. art. 39, para. 1.
168. Id. art. 39, para. 2.
169. Id. art. 46.
170. Id.
171. Id. art. 45.
172. Id.
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III. INSTITUTIONAL THEORY PROVIDES A FRAMEWORK TO
ANALYZE THE EFFECTIVENESS OF THE
INTERNATIONAL COFFEE ORGANIZATION AND
INTERNATIONAL COFFEE AGREEMENTS

To analyze the structural weaknesses of the International Coffee
Organization ("ICO"), it is first necessary to establish an analytical
framework. The theory of institutions developed by political scientists
and economists provides such an intellectual structure. During the
late 1970s and early 1980s, political scientists and economists began
to rediscover and seriously study institutions and their effects on ac-
tors' incentive structures, behavior, and ability to cooperate. 173 This
scholarship justified the study of institutions by demonstrating that
institutions shape the use and control of resources, 174 improve coordi-
nation and cooperation among actors, 17 5 influence actors' preference
formation, aggregation, and articulation, 176 promote stable rules, op-
erating conditions, and expectations,1 7 7 structure and modify incen-
tives and incentive structures,1 78 and reduce transaction costs and
information asymmetries.1 79 Despite the significant scholarship illus-
trating the importance and effects of institutions, this literature does
not employ a consistent definition of institutions. Several prominent
scholars recognize that the lack of a common grammar, syntax, and
definition of institutions is one of the most significant obstacles to ana-
lyzing and studying institutions.18 0 Scholars studying institutions

173. JAMES G. MARCH & JOHAN P. OLSEN, REDISCOVERING INSTITUTIONS 1-2 (1989).
174. See generally Thrdinn Eggertsson, A Note on the Economics of Institutions, in

EMPIRICAL STUDIES IN INSTITUTIONAL CHANGE 6 (Lee J. Alston et al. eds., 1996).
175. See generally CHRYSOSTOMOS MANTZAVINOS, INDIVIDUALS, INSTITUTIONS, AND

MARKETS (2001); Donald D. Searing, Roles, Rules, and Rationality in the New Institu-
tionalism, 85 AM. POL. Sci. REV. 1239 (1991); BRYAN D. JONES, POLITICS AND THE ARCHI-

TECTURE OF CHOICE (2001).
176. See generally William H. Riker, Implications from the Disequilibrium of Major-

ity Rule for the Study of Institutions, 74 AM. POL. ScI. REV. 432 (1980); Kenneth A.
Shepsle, Institutional Equilibrium and Equilibrium Institutions, in POLITICAL SCIENCE:
THE SCIENCE OF POLITICS 51 (Herbert F. Weisberg ed., 1986); Samuel Bowles, Endoge-
nous Preferences: The Cultural Consequences of Markets and Other Economic Institu-
tions, 36 J. OF ECON. LIT. 75 (1998); James G. March & Johan P. Olsen, The New
Institutionalism: Organizational Factors in Political Life, 78 AM. POL. ScI. REV. 734
(1984) [hereinafter The New Institutionalism].

177. See generally Searing, supra note 175; ANDREW SHOTTER, THE ECONOMIC THE-
ORY OF SOCIAL INSTITUTIONS (1981); The New Institutionalism, supra note 170.

178. See generally JONES, supra note 175.
179. See generally Douglass C. North, Institutions, 5 J. OF ECON. PERSPS. 97 (1991).
180. See Elinor Ostrom, An Agenda for the Study of Institutions, 48 PUBLIC CHOICE

2, 2-5 (1986) (noting scholars use the term institution in different ways to describe dif-
ferent concepts); Sue E. S. Crawford & Elinor Ostrom, A Grammar of Institutions, 89
AM. POLITICAL Sci. REV. 582, 582-83 (1995) [hereinafter Grammar ofInstitutions] (sur-
veying the literature that attempts to define institutions); Geoffrey M. Hodgson, What
are Institutions?, 40 J. OF ECON. ISSUEs 1, 1 (2006) [hereinafter What are Institutions?]
("[Elven today, there is no unanimity in the definition of [institutions].").
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operationalize the concept of institutions for their own purposes, but a
consensus has yet to emerge as to the precise definition and meaning
of an institution. The lack of a precise definition and meaning of insti-
tutions is further compounded by the confusion in the literature be-
tween descriptive and purposive definitions of institutions. Some
scholars define institutions by referring to their constitutive compo-
nents, detailing the elements that must be present for an institution
to exist, while other scholars reference the various purposes and con-
sequences brought about by institutions in an attempt to define
through example.1 8 1 Thus, although substantial scholarly literature
exists examining the function and importance of institutions, a consis-
tent definition, use, and application of the term does not exist.182

Because a consistent definition and application of institutions
does not exist in the relevant literature, it is necessary to explicitly
develop the definition and approach to institutions this Article will
employ. 18 3 An institution refers to a "particular human-constructed
arrangement, formally or informally organized."1 8 4 Institutions are
sets of rules that structure social interactions.' 8 5 Rules, in turn, per-
mit, oblige, or forbid actors from engaging in specific behaviors in cer-
tain contexts.186 Specifically, the rules of an institution "provide
information about how [actors] are excepted to act in a particular
situation, can be recognized by those . . . members of the relevant
group as the rules to which others conform[,] . . . and structure
the strategic choices of actors in such a way as to produce
equilibrium outcomes."1 8 7  Formal rules assist actors by lower-
ing information, enforcement, and monitoring costs while enhanc-
ing the effectiveness of informal rules.1 8 8 Thus, rules constrain

181. See, e.g., Grammar of Institutions, supra note 180, at 582-83 (reviewing the
competing definitions of institutions in the relevant literature).

182. See infra notes 183-89 and accompanying text.
183. Hodgson, supra note 180, at 1 ("[Ilt is not possible to carry out any empirical or

theoretical anaylsis of how institutions or organizations work without having some ade-
quate conception of what an institution or organization is.").

184. Robert 0. Keohane, International Institutions: Two Approaches, 32 INT'L STUD.
Q. 379, 383 (1988).

185. JACK KNIGHT, INSTITUTIONS AND SOCIAL CONFLICT (POLITICAL ECONOMY OF IN-
STITUTIONS AND DECISIONS) 54 (1992).

186. ELINOR OSTROM, Roy GARDNER & JAMES WALKER, RULES, GAMES, & COMMON-
POOL RESOURCES 77 (1994) [hereinafter RULES, GAMES, & COMMON-POOL RESOURCES];
Grammar of Institutions, supra note 180, at 584-85.

187. KNIGHT, supra note 185, at 54.

188. DOUGLASS C. NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE AND ECONOMIC PER-
FORMANCE 46-47 (1990) [hereinafter INSTITUTIONAL CHANGE AND ECONOMIC PERFORM-
ANCE]; JONES, supra note 175, at 189-94. Informal rules also affect actors behavior.
However, an analysis of the ICO's informal rules is outside the scope of this Article.
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actors' activities, shape their expectations, and prescribe the actors'
roles.189

Rules also create incentives for actors to behave in certain man-
ners. 190 Economists and political scientists generally assume that ac-
tors seek to maximize their utility and choose courses of action that
will satisfy this goal.' 9 1 Actors hold preferences regarding the out-
come of their interactions with others. 19 2 Actors also assign benefits
and costs to following or disobeying a rule. 1 9 3 Thus, actors select their
behavior, in part, based on the perceived costs and benefits of their
actions, as well as the expected payoffs. 194 The costs, benefits, and
payoffs actors assign to their actions create incentives for the actors to
behave in a certain way. Actors perceive the incentives created by an
institution and adapt their behavior to maximize their utility given
the institutional constraints. 19 5 Actors also learn from their prior in-
teractions with others, enabling their behavior (and strategies) to
evolve over time.' 9 6 Actors incorporate the lessons learned from their
past experiences with others and adapt to new incentive structures. 197

As actors' learn from their interactions with others and adapt their
strategies, they also change the institutions in which they interact. 1 98

The institution's new rules then influence actors' behavior and strate-

189. Keohane, supra note 184, at 384; JONES, supra note 175, at 189-94; Robert 0.
Keohane, International Institutions: Can Interdependence Work?, FOR. POL. 82, 91 ("The
procedures and rules of international institutions create informational structures. They
determine what principles are acceptable as the basis for reducing conflicts and
whether governmental actions are legitimate or illegitimate. Consequently, they help
shape actors' expectations.").

190. JONES, supra note 175, at 19; Hodgson, supra note 180, at 6 ("The prevailing
rule structure provides incentives and constraints for individual actions.").

191. "Utility is a measure of an actor's preferences over the outcomes that reflects
his or her willingness to take risks to achieve desired outcomes and avoid undesirable
outcomes." JAMES D. MORROW, GAME THEORY FOR POLITICAL SCIENTISTS 16 (1994). See
KENNETH A. SHEPSLE & MARK S. BONCHEK, ANALYZING POLITICS 15-20 (1997) (describing
rational actor theory and proposing individuals act in their own self interest and seek to
maximize their utility); JONES, supra note 175, at 26-28 (noting social scientists assume
rational actors seek to maximize their utility and offering critiques of this assumption).

192. JONES, supra note 175, at 19; Hodgson, supra note 180, at 6.
193. Grammar of Institutions, supra note 180, at 588.
194. ELINOR OSTROM, GOVERNING THE COMMONS 33 (1990) [hereinafter GOVERNING

THE COMMONS].
195. JONES, supra note 175, at 18-21.
196. Id. at 24-53.
197. Id.
198. See, e.g., INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE, supra note 188,

at 83-91 (arguing institutions change as actors respond to the incentives created by the
institutions); GOVERNING THE COMMONS, supra note 194, at 103-42 (describing case
studies of institutional change); MARCH & OLSEN, supra note 173, at 53-67 (theorizing
on the causes of changes in political institutions); Andrew P. Cortell & Susan Peterson,
Altered States: Explaining Domestic Institutional Change, 29 BRITISH J. POL. ScI. 177,
182-91 (arguing different types of institutional change exist and explaining the causes
of institutional change).
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gies, creating a circle of adaptation and evolution. 19 9 Therefore, the
rules an institution adopts, and the rules' corresponding incentives,
help determine the likelihood members of an institution will cooperate
with one another within the institution. 20 0

Institutions not only consist of rules, but also hierarchies of per-
sonnel. 20 1 Institutions assign roles to actors and differentiate among
actors based on the actors' roles.20 2 Formal institutions consist of a
constitutional code that defines the lines of authority and division of
work within an organization by specifying the actors' duties and re-
sponsibilities. 20 3 Formal institutions specify the actors who may (or
may not) participate, the positions they hold, and the actions that are
permitted, prescribed, or forbidden. 20 4 Overall, formal institutions
command and allocate power, constrain actors' choice sets, and pos-
sess internal enforcement mechanisms. 20 5 Based on this discussion,
for purposes of this Article, institutions will refer to formal organiza-
tions composed of actors 20 6 that maintain a set of rules that permit,
prescribe, or forbid certain actions which may be enforced by the or-
ganization or its members.20 7 Institutions possess criteria to estab-
lish boundaries, distinguish members from non-members, establish
leadership roles, and maintain chains of command for delineating and
implementing responsibilities. 20 8

199. See, e.g., INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE, supra note 188,
at 83-91 (arguing institutions change as actors respond to the incentives created by the
institutions, creating a circular pattern of institutional change).

200. See supra notes 190-99 and accompanying text.
201. See infra notes 202-08 and accompanying text.
202. Keohane, supra note 184, at 383.
203. Searing, supra note 175, at 1241.
204. See Grammar of Institutions, supra note 180, at 583-86 (explaining that rules

specify actors, their positions, and what actions are permitted, prescribed, or forbidden);
JONES, supra note 175, at 189-93 (defining formal institutions and explaining how they
operate).

205. Grammar of Institutions, supra note 180, at 583-86; JONES, supra note 175, at
189-93.

206. When an actor is admitted to the membership of an institution, that actor be-
comes a member of the institution and may be referred to as a member.

207. See also Barbara Koremenos et al., The Rational Design of International Insti-
tutions, 55 INT'L ORG. 761, 762 (2002) (employing a similar definition of international
institutions).

208. See Hodgson, supra note 180, at 8.
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IV. THE STRUCTURE OF THE INTERNATIONAL COFFEE
ORGANIZATION CREATES DISINCENTIVES AND
UNDERMINES LONG-TERM COOPERATION

A. THE INTERNATIONAL COFFEE ORGANIZATION CONSTITUTES AN

INSTITUTION

The International Coffee Organization ("ICO") constitutes an in-
stitution. 20 9 First, the ICO is a formal organization. 2 10 The Multilat-
eral International Coffee Agreement, 1962 ("1962 ICA") initially
established the ICO to administer the provisions of that agreement. 2 1 1

The 2007 International Coffee Agreement ("2007 ICA") perpetuates
the ICO as the entity charged with administering the provisions of the
2007 ICA and supervising the operations of the 2007 ICA.2 12 The
2007 ICA further mandates that the ICO shall have legal personality
and the capacity to acquire and dispose of real and personal property,
contract, and institute legal proceedings. 2 13 Because the ICO was es-
tablished by international agreement and was granted formal powers
as a separate legal entity, it constitutes a formal organization. 214

The ICO further meets the definition of an institution because it
possesses boundaries to distinguish between members and non-mem-
bers. 2 15 The 2007 ICA provides that a government, the European
Community, or any intergovernmental organization that has depos-
ited an instrument of approval, acceptance, ratification, or notification
of provisional application of the 2007 ICA with the ICO may be an
ICO member. 216 In general, membership in the ICO is open to the
"[g]overnment of any State member of the United Nations or of any of
its specialized agencies or any intergovernmental organization."2 17

The 2007 ICA distinguishes between ICO members that export and
ICO members that import coffee. 2 18 Therefore, the ICO maintains
boundaries that distinguish between members and non-members. 2 19

Next, the ICO constitutes an institution because it possesses defi-
nite leadership roles and a chain of command. 220 The highest author-

209. See infra notes 210-36 and accompanying text.
210. See infra notes 211-14 and accompanying text.
211. Multilateral International Coffee Agreement arts. 3-7, opened for signature

Sept. 28, 1962, 14 U.S.T. 1911 [hereinafter 1962 ICA].
212. International Coffee Agreement 2007 art. 6, para. 1, Sept. 2007, available at

http:/dev.ico.org/documents/ica2007e.pdf [hereinafter 2007 ICA].
213. Id. art. 7, para. 1.
214. See supra notes 210-13 and accompanying text.
215. See infra notes 216-19 and accompanying text.
216. 2007 ICA art. 2, paras. 5, 6; id. art. 4; 5.
217. Id. art. 43, para. 1.
218. Id. art. 2, paras. 8, 9.
219. See supra notes 215-18 and accompanying text.
220. See infra notes 221-27 and accompanying text.

2009]



CREIGHTON LAW REVIEW

ity of the ICO is the International Coffee Council ("Council"), which is
assisted by the Projects Committee, Promotion and Market Develop-
ment Committee, and Finance and Administration Committee. 22 1

The 2007 ICA establishes specific duties for each committee. 22 2 The
Private Sector Consultative Board, Consultative Forum on Coffee Sec-
tor Finance, and World Coffee Conference advise the Council. 22 3 Es-
sentially, the powers granted by the 2007 ICA are vested in the
Council which must perform all functions necessary to carry out the
2007 ICA. 2 2 4 The 2007 ICA provides general rules and guidelines for
how the Council is to be staffed, organized, and regulated. 22 5 The
2007 ICA also establishes the Executive Director, who is the chief ad-
ministrative officer of the ICO. 2 26 Thus, the ICO has definite leader-
ship roles and a chain of command with delineated responsibilities. 22 7

Finally, the ICO meets the definition of an institution because it
maintains a set of rules that permit, prescribe, or forbid certain ac-
tions and the rules may be enforced by the ICO or ICO members. 228

For example, ICO members agree to adopt measures that are neces-
sary to fulfill their obligations under the 2007 ICA, to cooperate in
attaining the 2007 ICA's objectives, and to issue and use certificates of
origin properly. 2 29 ICO members also agree to pay annual contribu-
tions to the ICO's administrative budget.2 30 In addition, the 2007 ICA
obligates ICO members to pursue tariff reductions and to remove
other obstacles to coffee trade and consumption. 2 3 1 Furthermore, ICO
members must provide detailed statistical information regarding cof-
fee production, prices, imports, exports, consumption, and distribu-
tion.2 32  Finally, the 2007 ICA provides several enforcement
mechanisms. For example, an ICO member who does not comply with
the 2007 ICA may have its voting rights suspended or be excluded
from the ICO. 23 3 Hence, the ICO constitutes an institution because it
possesses a set of rules, applicable to ICO members, which permit,

221. Id. art. 6, para. 3.
222. Id. art. 18; id. art. 28, para. 4; id. art. 25, para. 4.
223. Id. art. 6, para. 3; id. art. 11, para. 3; id. arts. 15, 16.
224. Id. art. 9, para. 1.
225. See id. arts. 8-16 (specifying the staffing, regulation, and organization of the

Council).
226. Id. art. 17, para. 2.
227. See supra notes 220-26 and accompanying text.
228. See infra notes 229-34 and accompanying text.
229. Id. art. 3.
230. Id. art. 21.
231. Id. art. 24.
232. Id. art. 32, paras. 1, 2.
233. See, e.g., id. arts. 21, 46 (permitting the suspension of voting rights or exclusion

from the ICO).
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prescribe, or forbid certain actions. 234 Overall, then, the ICO meets
the definition of an institution, as it is a formal organization composed
of members and it maintains a set of rules permitting, prescribing, or
forbidding certain actions that may be enforced by the organization or
its members. 23 5 Additionally, the ICO maintains rules that establish
boundaries, distinguish members from non-members, delineate lead-
ership roles, and maintain chains of command for implementing re-
sponsibilities, thereby making it an institution. 236 Because the ICO
constitutes an institution, tools of institutional analysis may be ap-
plied to examine the incentive structures created by the 2007 ICA.

B. THE STRUCTURE OF THE INTERNATIONAL COFFEE ORGANIZATION

AND THE 2007 INTERNATIONAL COFFEE AGREEMENT

CREATES BARRIERS FOR SUSTAINING THE

ORGANIZATION AND FOSTERING LONG-

TERM COOPERATION

1. Theoretically, Members of the International Coffee Organization
Should Possess Incentives to Comply with the 2007
International Coffee Agreement and to Cooperate
to Achieve the 2007 International Coffee
Agreement's Long-Term Objectives

Theoretically, International Coffee Organization ("ICO") members
should be able to cooperate to achieve the objectives of the 2007 Inter-
national Coffee Agreement ("2007 ICA") because the ICO members ex-
hibit the necessary attributes for cooperation. 2 37 According to
international regime theory, stable cooperation among regime mem-
bers requires that the members perceive themselves as interdepen-
dent, have the ability to monitor and react to each other's decisions,
possess a strong long-term interest in maintaining the regime, and are
able to moderate their differences. 2 38 The ICO members are interde-
pendent by virtue of voluntarily joining the ICO, ratifying the 2007
ICA, and receiving its joint benefits. Additionally, the ICO members
are interdependent because the overall international coffee price each
member receives depends on the quantity imported or exported by
other ICO members. Next, the ICO members possess the ability to
monitor and react to other ICO members' decisions. The 2007 ICA,
like its predecessors, requires members to provide the ICO with de-

234. See supra notes 228-33 and accompanying text.
235. See supra notes 209-34 and accompanying text.
236. See supra notes 209-34 and accompanying text.
237. See infra notes 238-43 and accompanying text.
238. Charles Lipson, International Cooperation in Economic and Security Affairs, in

NEOREALISM AND NEOLIBERALISM 65, 76 (David A. Baldwin ed., 1993).
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tailed production, import, and export statistics.2 3 9 Through certifi-
cates of origin, the 2007 ICA empowers the International Coffee
Council ("Council") to monitor ICO members' behavior by collecting
statistics on the international coffee trade and ascertaining the quan-
tity of coffee exported by each ICO member. 240 ICO members also
possess a strong long-term interest in maintaining the ICO because
the 2007 ICA purports to create stable, reasonable coffee prices for
ICO members. 24 1 Finally, like its predecessors, the 2007 ICA permits
ICO members to moderate their differences by negotiating between
themselves or by referring ICO members who are in violation of the
2007 ICA obligations to the Council for dispute resolution. 24 2 There-
fore, ICO members theoretically possess the attributes that facilitate
cooperation.

24 3

2. Despite the Theoretical Attributes of Cooperation, the Structure
of the 2007 International Coffee Agreement Undermines
the International Coffee Organization's Long-
Term Effectiveness

The structure of the 2007 ICA undermines the ICO's effectiveness
and does not create the necessary incentives for ICO members to com-
ply with the 2007 ICA and achieve its long-term objectives.2 44 The
rules an institution adopts or embodies create incentives that channel
actors' behavior. 245 Because incentives are critical to channeling ac-
tors' behavior and rules create incentive structures, analyzing an in-
stitution's rules can help identify which rules create incentives for

239. Compare Multilateral International Coffee Agreement art. 44, opened for sig-
nature Sept. 28, 1962, 14 U.S.T. 1911 [hereinafter 1962 ICA] (requiring ICO members to
provide detailed information to the ICO), with Multilateral International Coffee Agree-
ment art. 43, opened for signature Mar. 18, 1968, 19 U.S.T. 6333 [hereinafter 1968 ICA]
(requiring ICO members to provide detailed information to the ICO), and Multilateral
International Coffee Agreement art. 43, opened for signature Dec. 3, 1975, 28 U.S.T.
6401 (1976) [hereinafter 1976 ICA] (same), and Multilateral International Coffee Agree-
ment art. 43, entered into force Oct. 1, 1983, 1333 U.N.T.S. 119 [hereinafter 1983 ICA]
(same), and Multilateral International Coffee Agreement arts. 3, 27-29, entered into
force Oct. 1, 1994, 1827 U.N.T.S. 3 [hereinafter 1994 ICA] (same), and International
Coffee Agreement art. 30, opened for signature September 28, 2000, 2161 U.N.T.S. 312
(2001) [hereinafter 2001 ICA] (same), and International Coffee Agreement 2007 arts.
32, 34, Sept. 2007, available at http://dev.ico.org/documents/ica2007e.pdf [hereinafter
2007 ICA] (same).

240. 2007 ICA art. 33.
241. 2007 ICA art. 1.
242. Compare 1962 ICA art. 61 (establishing dispute resolution procedures), with

1968 ICA art. 59 (establishing dispute resolution procedures), and 1976 ICA art. 58
(same), and 1983 ICA art. 58 (same), and 1994 ICA art. 37 (same), and 2001 ICA art. 42
(same), and 2007 ICA art. 39, para. 1 (same).

243. See supra notes 237-42 and accompanying text.
244. See infra notes 245-318 and accompanying text.
245. See supra notes 174-79, 186-200 and accompanying text.
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actors to cooperate and which rules inhibit or create disincentives for
cooperation. The 2007 ICA establishes the ICO's operational rules.24 6

The rules embodied in the 2007 ICA also create the incentive struc-
tures for countries to ratify the 2007 ICA, become ICO members, and
abide by the 2007 ICA's prescriptions or prohibitions. 24 7 Applying in-
stitutional theory to the 2007 ICA reveals the structural components
that create disincentives for long-term cooperation. Specifically, the
2007 ICA's large open membership, short and finite time horizon, no-
cost escape clause, and enforcement mechanisms do not create incen-
tives for long-term cooperation. 248

a. The Large Open Membership of the 2007 International Coffee
Agreement and the International Coffee Organization
Undermines Cooperation by Encouraging Free-
Riding

The first feature of the 2007 ICA that creates disincentives for
long-term cooperation is its large open membership. 24 9 Membership
in the 2007 ICA is open to any country.2 50 The ICO currently has
seventy-seven members, including the United States.2 51 The signifi-
cant number of ICO members creates disincentives for long-term coop-
eration. 25 2 Institutions with large memberships face problems with
equitably distributing the costs and benefits of cooperation, especially
when the wealth of members is widely distributed.2 53 In institutions
with a large number of members, incentives to free-ride usually ex-

246. See supra notes 155-72 and accompanying text.
247. The 2007 ICA creates incentives and disincentives for individual countries to

ratify the 2007 ICA and become members of the ICO. This Article takes for granted
that countries have ratified the 2007 ICA and have joined ICO. The Article does not
seek to explain why countries have taken these actions. For explanations of why coun-
tries choose to ratify the international coffee agreements and join the ICO, see, e.g.,
ROBERT H. BATES, OPEN-ECONOMY POLITICS (1997). Dr. Bates advances political expla-
nations for why countries ratified the international coffee agreements and joined the
ICO. Id. at 3.

248. See infra notes 249-318 and accompanying text.
249. See infra notes 250-58 and accompanying text.
250. See 2007 ICA arts. 4, 5 (lacking limits or restrictions on which countries may

become a member of the ICO).
251. See INTERNATIONAL COFFEE ORGANIZATION, MEMBERS OF THE INTERNATIONAL

COFFEE AGREEMENT 2001 (AS OF 5 JULY 2007) (2008), available at http://www.ico.org/list
members.asp (listing members).

252. See Robert Axelrod & Robert 0. Keohane, Achieving Cooperation Under Anar-
chy: Strategies and Institutions, in NEOREALISM AND NEOLIBERALISM 85, 94-95
(David A. Baldwin ed., 1993) [hereinafter Achieving Cooperation Under Anarchy] (not-
ing a high number of actors makes cooperation more difficult); DOUGLASS C. NORTH,
INSTITUTIONS, INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE 12 (1990) [hereinaf-
ter INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE] (noting cooperation is difficult
with a high number of actors).

253. Barbara Koremenos et al., The Rational Design of International Institutions, 55
INT'L ORG. 761, 765 (2002).
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ist.2 54 A member of a large institution may be able to free-ride on the
other members' efforts and gain economic benefits without incurring a
cost.2 5 5 The ability to free-ride under the provisions of the 2007 ICA is
especially pronounced because the 2007 ICA does not impose quotas
and only uses certificates of origin to collect statistical information re-
garding the international coffee trade.2 56 Thus, even if ICO members
agreed to reduce the supply of coffee or improve the quality of coffee
exports, an exporting ICO member could decide it was in its economic
best interest to free-ride on the other ICO members' efforts to reduce
international coffee supplies and increase coffee quality. While other
ICO members reduce their coffee exports and improve the quality of
exported coffee, a free-riding ICO member would increase its coffee
exports and potentially export inferior coffee to take advantage of the
higher coffee prices that other ICO members' efforts induced. Export-
ing a higher quantity of coffee, or inferior coffee, would, at least in the
short-term, boost the free-riding ICO member's foreign exchange, thus
improving its economic situation. Of course, all other ICO members
that export coffee face a similar incentive to free-ride. With a large
number of members, it is difficult for the ICO to address the collective
action problem and prevent ICO members from free-riding on the ef-
forts of other ICO members. 25 7 Thus, the 2007 ICA's open member-
ship rule, combined with a large number of members, facilitates free-
riding which creates a disincentive for actors to adopt cooperative
strategies.

2 58

b. The 2007 International Coffee Agreement's Short and Finite
Time Horizon Provides a Disincentive for International
Coffee Organization Members to Adopt
Cooperative Strategies

Not only does the ICO's large membership inhibit long-term coop-
eration in achieving the 2007 ICA's objectives, so too does the 2007
ICA's short and finite duration. 25 9 The 2007 ICA shall remain in force
for only ten years after it enters into force. 26 0 Five years after the
2007 ICA enters into force, the Council shall review the 2007 ICA and
"take decisions as appropriate."26 1 If the Council decides to extend
the 2007 ICA, the maximum extension period is a total of eight

254. MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION 11-12, 48, 53-65 (1965).
255. Id.
256. 2007 ICA art. 3, para. 2; id. art. 33, para. 1.
257. See supra notes 249-56 and accompanying text.
258. See supra notes 249-57 and accompanying text.
259. See infra notes 260-84 and accompanying text.
260. 2007 ICA art. 48, para. 1.
261. Id. art. 48, para. 2.
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years. 26 2 Even though the 2007 ICA is to remain in force for ten
years, the Council may terminate the 2007 ICA at any time.26 3 Fur-
thermore, the 2007 ICA permits ICO members to voluntarily with-
draw from the 2007 ICA at any time by providing a ninety-day
notice.2 64 Thus, the 2007 ICA could continue into force for a total of
eighteen years or be terminated at will at any time.2 65 To further
complicate matters, any one of the seventy-seven ICO members could
withdraw from the 2007 ICA within ninety days. 2 6 6

The 2007 ICA's provisions relating to duration, extension, termi-
nation, and withdrawal create a disincentive for ICO members to co-
operate.2 67 Cooperative behavior is difficult to sustain when actors do
not repeatedly interact and their institutional setting has a definite
end point.2 68 Repeated interactions force actors to consider both the
short-term and long-term consequences of their actions.2 69 When ac-
tors repeatedly interact, the future benefits of good relationships may
outweigh the immediate benefits of violating an institution's rules.2 70

Actors with reputations for trustworthiness and keeping their
promises are better able to engage in mutually beneficial exchanges
over time.2 7 1 To develop a reputation for cooperative behavior and
rule compliance, as well as relationships with others, ICO members
must repeatedly interact with one another over time within the ICO's
auspices. When ICO members repeatedly interact with each other,
they have the opportunity to demonstrate their ability to comply with
the 2007 ICA and work toward fulfilling its objectives, thus developing
trustworthiness. Once an ICO member has established a reputation
for rule compliance and trustworthiness, it is more likely that other
ICO members will perceive that member as trustworthy and will work
with that member in a cooperative manner. 272 Thus, actors are more
likely to try to establish a positive reputation when they perceive that

262. Id. art. 48, para. 3.
263. Id. art. 48, para. 5.
264. Id. art. 45.
265. See supra notes 260-64 and accompanying text.
266. 2007 ICA art. 45.
267. See infra notes 268-84 and accompanying text.
268. INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE, supra note 252, at 12

("Cooperation is difficult to sustain when the game is not repeated (or there is an end
game), when information on the other players is lacking, and when there are large num-
bers of players .... We usually observe cooperative behavior when individuals repeat-
edly interact, when they have a great deal of information about each other, and when
small numbers characterize the group.").

269. JAMES D. MoRRow, GAME THEORY FOR POLITICAL SCIENTISTS 260 (1994).
270. Id.
271. Elinor Ostrom, A Behavioral Approach to the Rational Choice Theory of Collec-

tive Action, 92 AM. POLITICAL SCI. REV. 1, 12-13 (1998) [hereinafter Behavioral
Approach].

272. Id.
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they will be interacting with other actors over an indefinite, or long-
time, horizon. 2 73

Despite the necessity of an indefinite, or longtime, horizon to fos-
ter cooperative behavior within an institution, the 2007 ICA does not
provide such an opportunity. 2 74 When ICO members examine the
2007 ICA, they should perceive a very short and finite time horizon
during which they may interact.2 7 5 Examining the 2007 ICA, a ra-
tional ICO member observes that the agreement could extend for ten
years from the date it enters into force. 2 76 The ICO member under-
stands that the Council will reevaluate the 2007 ICA five years after it
enters into force. 2 7 7 Additionally, the ICO member recognizes that
the Council could terminate the 2007 ICA at any time and any ICO
member may withdraw from the 2007 ICA and the ICO at any time by
providing a ninety-day notice. 2 78 Given these structural elements, a
rational ICO member should not perceive that it will be interacting
with other ICO members over a longtime horizon or for an indefinite
period of time.2 79 Hence, the 2007 ICA's duration, extension, termina-
tion, and withdrawal rules create uncertainty for ICO members. 28 0

Specifically, ICO members face uncertainty about whether another
member will remain an ICO member in the future and whether the
Council will decide to terminate, maintain, or extend the 2007 ICA. 28 1

Given ICO members' uncertainty regarding whether other countries
will continue their ICO membership and whether the Council will per-
petuate the 2007 ICA and, by extension, the ICO, ICO members
should not perceive that they will be continuously interacting with
other countries under the 2007 ICA's and ICO's auspices. ICO mem-
bers, learning from past experiences, recall that previous Interna-
tional Coffee Agreements ("ICAs") collapsed and ICO members
voluntarily withdrew throughout the ICO's history.2 82 This institu-

273. See, e.g., Achieving Cooperation Under Anarchy: Strategies and Institutions,
supra note 252, at 232 (noting a long time horizon is one factor inducing cooperation);
Charles Lipson, supra note 238, at 4-5, 6 (explaining how repeated interactions improve
the ability of actors to cooperate).

274. See supra notes 259-66 and accompanying text; see infra notes 275-84 and ac-
companying text.

275. See supra notes 259-66 and accompanying text.
276. See supra note 260 and accompanying text.
277. See supra note 261 and accompanying text.
278. See supra notes 263-64 and accompanying text.
279. See Achieving Cooperation Under Anarchy, supra note 252, at 88 (stating ac-

tors' perceptions define their interests).
280. See supra notes 259-66, 274-79 and accompanying text.
281. See supra notes 259-66, 274-79 and accompanying text.
282. See generally BRYAN D. JONES, POLITICS AND THE ARCHITECTURE OF CHOICE

(2001) (arguing actors learn from their past interactions and adapt their behavior ac-
cordingly); see supra notes 92-104 and accompanying text (identifying past collapses of
or withdrawals from the ICO and applicable ICA).
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tional memory should underscore and reinforce ICO members' uncer-
tainty regarding the 2007 ICA's durability and whether they will be
repeatedly interacting with other ICO members over the purported
ten-year duration of the 2007 ICA. Because ICO members should not
perceive that they will be acting under the 2007 ICA, or within the
ICO, for an indefinite or long period of time, they do not possess incen-
tives to adopt cooperative behavior. Why would a rational ICO mem-
ber expend limited time, energy, resources, and political capital
fostering relationships with other ICO members when a significant
chance exists that the member may not remain an ICO member or the
2007 ICA may collapse? If they will not be interacting with other ICO
members over a long or indefinite time horizon, then there is little
incentive for ICO members to adopt strategies that maximize and fa-
cilitate long-term cooperation. 28 3 Therefore, the 2007 ICA's rules re-
garding duration, extension, termination, and withdrawal create
disincentives for ICO members to adopt cooperative strategies. 284

c. Voluntary, No-cost Withdrawal from the 2007 International
Coffee Agreement and the International Coffee
Organization Creates a Barrier for Long-term
Cooperation

The ability for ICO members to voluntarily withdraw from the
2007 ICA at any time undermines the 2007 ICA's enforcement mecha-
nisms and creates additional barriers for long-term cooperation. 28 5

Under the 2007 ICA, the Council may exclude an ICO member from
the ICO if the Council determines that a member breached its obliga-
tions under the 2007 ICA and the breach significantly impairs the op-
eration of the 2007 ICA.2 s 6 If ICO members fail to pay their annual

283. The author acknowledges that countries may play multi-level games and en-
gage in strategic tradeoffs between action arenas. Countries may link issues and base
their strategic interactions with other countries based on issue linkages. See, e.g.,
Michael D. McGinnis, Issue Linkage and the Evolution of International Cooperation, 30
J. OF CONFLICT RESOL. 141, 148-49 (1986) (explaining issue linkage and providing his-
torical examples of issue linkage in United States foreign policy); Achieving Cooperation
Under Anarchy, supra note 252, at 99-101 (reviewing the literature on issue linkage and
explaining how countries attempt to use one issue to affect a different issue); Ernst B.
Haas, Why Collaborate?: Issue-Linkage and International Regimes, 32 WORLD POLS.
357, 371-73 (1980) (theorizing on why countries engage in issue linkages); Christina L.
Davis, International Institutions and Issue Linkage: Building Support for Agricultural
Trade Liberalization, 98 AM. POL. Sci. REV. 153 (2004) (arguing that linking negotia-
tions regarding agriculture and other sectors results in greater agriculture trade liber-
alization). However, analyzing how, when, and under what conditions ICO members
would link issues and engage in strategic behavior bargaining between different issues
and institutions is beyond the scope of this Article.

284. See supra notes 259-83 and accompanying text.
285. See infra notes 286-302 and accompanying text.
286. 2007 ICA art. 46.
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contributions to the ICO within six months of the due date, the ICO
members' voting rights and rights to participate in committee meet-
ings will be suspended until full payment is made. 28 7 The Council
may also require ICO members that fail to supply coffee-related statis-
tical information to the Council to "explain the reasons for non-compli-
ance."28 8 The Council may also take initiatives "likely to lead" ICO
members to furnish statistical information to the Council if such mem-
bers do not furnish statistical information, as mandated by the 2007
ICA, to the Council for two consecutive years or fail to explain their
reasons for non-compliance. 2 89 Even though the 2007 ICA imposes
sanctions for noncompliance, an ICO member may voluntarily with-
draw from the 2007 ICA by providing a ninety-day notice. 290 The
2007 ICA does not impose any costs on voluntary withdrawals. 2 91 The
ability of an ICO member to voluntarily withdraw from the 2007 ICA
and the ICO at any time serves as a no-cost escape clause because it
permits "a country to suspend the concessions it previously negotiated
[in an international agreement] without violating or abrogating the
terms of the agreement."29 2

The 2007 ICA's inclusion of the cost-free escape clause under-
mines the effectiveness of the 2007 ICA's enforcement mechanisms
and creates an obstacle to long-term cooperation within the ICO.

2 9 3

An institution must be able to enforce an agreement at a cost that
makes the agreement worthwhile to its constituent members. 294 In-
stitutions experience enforcement problems when the current benefits
of non-compliance exceed those of long-term cooperation. 295 An agree-
ment can be self-enforcing if all parties benefit from the agreement
and the benefits of adhering to the agreement exceed the costs of vio-
lating the agreement. 29 6 However, the 2007 ICA's no-cost escape
clause will usually make the benefits of violating the agreement out-
weigh the costs. When determining whether to comply with the 2007
ICA, ICO members will weigh the benefits of compliance against the
costs. If an ICO member perceives that violating the 2007 ICA gener-
ates more benefits than costs, it is rational for the ICO member to

287. Id. art. 21, para. 2.
288. Id. art. 32, para. 4.
289. Id. art. 32, para. 5.
290. Id. art. 45.
291. See id. art. 45 (lacking any sanctions or costs for voluntarily withdrawing from

the 2007 ICA).
292. B. Peter Rosendorff & Helen V. Milner, The Optimal Design of International

Trade Institutions: Uncertainty and Escape, 55 INT'L ORG. 829, 830 (2001).
293. See infra notes 294-302 and accompanying text.
294. INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE, supra note 252, at 54.
295. Koremenos, supra note 253, at 776.
296. INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE, supra note 252, at 55.
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violate the 2007 ICA.29 7 Given the 2007 ICA's no-cost escape clause,
the benefits afforded to an ICO member who violates the ICA will al-
most always exceed the costs. The 2007 ICA's major enforcement
mechanisms against non-compliant ICO members are: (i) exclusion
from the ICO; (ii) suspension of voting and participation rights in
Council meetings if annual contributions are not paid within six
months of the due date; and (iii) being required to explain to the Coun-
cil the reasons for not providing statistical information as the 2007
ICA mandates. 298 Theoretically, the 2007 ICA's enforcement mecha-
nisms should exact a cost for non-compliance that exceeds the bene-
fits, thus deterring non-compliance. However, because the 2007 ICA
has a no-cost escape clause, the costs the 2007 ICA enforcement mech-
anisms impose upon ICO members must be weighted or discounted to
account for the fact that an ICO member may voluntarily withdraw
from the 2007 ICA by giving a ninety-day notice. For example, an ICO
member could violate one or more provisions of the 2007 ICA, invoke
the escape clause, wait ninety days, withdraw from the 2007 ICA and
ICO, and not incur any cost for violating the agreement. 2 99 Why
would an ICO member perceive violating the 2007 ICA as costly when
the member can violate the agreement and then withdrawal without
incurring any penalty? If an ICO member may voluntarily withdraw
at any time without incurring a cost for doing so, an ICO member
should not fear expulsion or perceive expulsion or suspension of voting
or participation rights as costly. Additionally, the 2007 ICA does not
impose a cost for reentering the ICO after an ICO member voluntarily
withdraws. 30 0 If an ICO member can enter and leave the 2007 ICA at
will without incurring any costs, then an ICO member should not per-
ceive being excluded from the ICO as a costly sanction. 30 1 In essence,
the cost-free escape clause mediates the costs that the enforcement
mechanisms should impose on ICO members that violate the 2007
ICA. Violating the 2007 ICA does not exact a sufficient cost for non-

297. See supra notes 185-200 and accompanying text.
298. See supra notes 164-170 and accompanying text.
299. Article 47, paragraph 1, of the 2007 ICA provides the ICO "shall retain any

amounts already paid by a withdrawing or excluded Member and such Member shall
remain bound to pay any amounts due from it to the [ICO] at the time the withdrawal
or the exclusion becomes effective." This provision could potentially act as a deterrent
for an ICO member to voluntarily withdraw. However, a rational ICO member would
not make prepayments to the ICO, especially given the weak sanctions for late pay-
ments under 2007 ICA art. 21.

300. See 2007 ICA art. 45 (not imposing any re-entry cost if an ICO member chooses
to voluntarily withdraw).

301. The 2007 ICA is silent regarding the procedures a former ICO member that
withdrew or was excluded from the ICO must satisfy to reenter the ICO and 2007 ICA.
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compliance. Therefore, ICO members have little incentive to cooper-
ate or comply with the agreement. 30 2

d. Exclusion from the International Coffee Organization Is a
Counter-productive Enforcement Mechanism

Excluding non-compliant ICO members from the ICO and the
2007 ICA actually undermines compliance and cooperation because
non-ICO members may still obtain the economic benefits that result
from the ICO members' collective action. 30 3 The 2007 ICA permits the
Council to vote to exclude non-compliant ICO members. 30 4 However,
excluding an ICO member that has not fulfilled its obligations under
the 2007 ICA does not deter other ICO members from violating the
2007 ICA. Terminating ICO membership could only effectively deter
exporting ICO members from violating the 2007 ICA if the benefits of
ICO membership exceeded the costs of not being a member. 30 5 Be-
cause of the ICO's voluntary nature, benefits of ICO membership do
not exceed the costs of non-membership for three reasons. First, non-
ICO countries may still produce and export coffee. Specifically, the
ICO lacks authority or power to prevent or prohibit non-ICO members
from producing and exporting coffee.3 06 Therefore, being excluded
from ICO membership does not immediately affect an ICO member's
economic activity. Second, non-ICO members may continue to sell and
buy coffee on the international marketplace. Essentially, the ICO has
no power or authority to prevent non-ICO members from accessing the
international coffee market. Historically, the Soviet Union, Eastern
Bloc, and Middle Eastern countries that were not ICO members were
still able to purchase coffee. 30 7 The ability of countries that were not
ICO members to purchase coffee was one reason the Multilateral In-
ternational Coffee Agreement, 1983 ("1983 ICA") collapsed in July
1989.30 8 Although the ability of non-ICO members to access the inter-
national coffee trade was partially due to the design of the 1983 ICA,
the historical ability of non-ICO members to access the international
coffee market suggests that ICO membership is not critical to the cof-
fee trade. Third, many countries that import coffee do not belong to

302. See supra notes 285-301 and accompanying text.
303. See infra notes 304-18 and accompanying text.
304. 2007 ICA art. 46.
305. See INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE, supra note 252, at

55.
306. Takamasa Akiyama & Panayotis N. Varangis, The Impact of the International

Coffee Agreement on Producing Countries, 4 WORLD BANK ECON. REV. 157, 158 (1990).
307. See supra notes 84-85, 92-104 and accompanying text.
308. See supra notes 92-104 and accompanying text.
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the ICO.3°9 Because non-ICO members are not bound by the 2007
ICA's prohibitions against importing from non-ICO members, expelled
exporting ICO members will still find markets for their products. Fi-
nally, non-ICO members can free-ride on the ICO's price improvement
strategies. If ICO members reduce exports of low-quality coffee and
decrease the international coffee supply, international coffee prices
should increase. Non-ICO members will benefit from higher prices
caused by the ICO members' actions because coffee markets lack
mechanisms to discriminate between coffee sold by ICO and non-ICO
members. Because non-ICO members can reap the benefits of the ICO
members' actions without the costs of compliance, ICO members have
an incentive to free-ride and not fulfill their 2007 ICA obligations. 310

Of course, all other countries face a similar incentive structure, mak-
ing long-term cooperation and compliance with the 2007 ICA difficult.
Therefore, because non-ICO members can receive the benefits of the
ICO members' collective actions without contributing, exclusion from
the 2007 ICA and the ICO is not an effective enforcement mecha-
nism.311 Instead, exclusion from the 2007 ICA and the ICO effectively
works against fostering the long-term cooperation between ICO mem-
bers that is necessary to achieve the 2007 ICA's objectives. 312

The ineffectiveness of enforcing the 2007 ICA by excluding ICO
members is compounded by the fact that many countries have little
incentive to ratify the 2007 ICA or join the ICO.313 Countries that
import coffee have an incentive not to join the ICO or ratify the 2007
ICA for two reasons. First, if successful, the ICO will increase the
price of coffee imports which would not directly benefit coffee purchas-
ers.314 Instead, countries that import coffee prefer to maximize their
utility by importing the greatest quantity of coffee at the lowest possi-
ble price. Thus, countries that import coffee have a disincentive to
contribute to the ICO's stated objective of increasing coffee prices. 315

309. See U.S. Proposes Reforms for International Coffee Organization, U.S. FED.
NEWS, May 22, 2006 (noting ICO members account for 97% of world coffee production
but only 80% of coffee consumption).

310. See OLSON, supra note 254, at 11-12, 28-29, 36, 48, 53-65 (explaining how large
groups induce free-riding).

311. See supra notes 304-10 and accompanying text.
312. See supra notes 304-11 and accompanying text.
313. Akiyama & Varangis, supra note 306, at 158; ROBERT H. BATES, OPEN-ECON-

OMY POLITICS 120 (1997).
314. 2007 ICA art. 1.
315. See KENNETH A. SHEPSLE & MARK S. BONCHEK, ANALYZING POLITICS 15-35

(1997) (defining rational actor theory and arguing that actors pursue their own self in-
terest); Barbara Koremenos, Can Cooperation Survive Changes in Bargaining Power?
The Case of Coffee, 31 J. OF LEGAL STUD. S259, S271 (2002) ("On strictly economic
grounds, the consuming states should oppose rather than support the cartelization of
coffee production.").
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Second, countries that import coffee have an incentive to free-ride and
gain the benefits of improved coffee quality without being bound by
the 2007 ICA. If countries that export coffee bind themselves to im-
proving the quality of coffee exports, countries that import coffee can
gain the benefit of an improved coffee product without the costs of
joining or participating in the ICO or the 2007 ICA. Therefore, coffee
importing countries have strong incentives not to ratify the 2007 ICA
or join the ICO. 3 16 Because countries have little incentive to ratify the
2007 ICA or join the ICO, it is unlikely that expelling a noncompliant
ICO member will serve as an effective enforcement mechanism or cre-
ate an incentive for long-term cooperation between ICO members. 3 1 7

Therefore, the use of exclusion as an enforcement mechanism is
counter-productive to the goals of the 2007 ICA and the ICO. 3 1 8

V. THE 2007 INTERNATIONAL COFFEE AGREEMENT
SHOULD BE AMENDED TO CREATE EFFECTIVE
ENFORCEMENT MECHANISMS

The 2007 International Coffee Agreement ("2007 ICA") should be
amended to create effective enforcement mechanisms. Enforcement
mechanisms that deter International Coffee Organization ("ICO")
members from violating the 2007 ICA and effectively sanction non-
compliant ICO members will permit the ICO, as an institution, to
achieve its goals. The ICO currently pursues two central goals: (i)
improving coffee quality and (ii) increasing the price of coffee on the
international market. 3 19 To meet its goals, the ICO must incorporate
enforcement mechanisms that deter its members from violating the
2007 ICA and effectively sanction its members that violate the 2007
ICA. The enforcement mechanisms the 2007 ICA should employ to
deter and sanction non-compliance include graduated monetary sanc-
tions and the graduated withholding of certificates of origin.

The 2007 ICA should be amended to create enforcement mecha-
nisms that deter violations and properly sanction non-compliant ICO
members. Effective enforcement mechanisms deter violations and ap-
ply graduated sanctions to compel compliance with an agreement. 3 20

Under a graduated sanctioning scheme, an actor who violates an insti-
tution's rules faces increasingly stiffer penalties as the number of in-

316. See supra notes 314-15 and accompanying text.
317. See supra notes 303-16 and accompanying text.
318. See supra notes 303-17 and accompanying text.
319. International Coffee Agreement 2007 art. 1, Sept. 2007, available at http:/l

dev.ico.org/documents/ica2007e.pdf [hereinafter 2007 ICA].
320. See ELINOR OsTRoM, GOVERNING THE COMMONS 94-100, 180, 186 (1990) [here-

inafter GOVERNING THE COMMONS].
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fractions increases. 32 1 Instead of receiving a stiff penalty, the first-
time violator receives a small penalty as a means of keeping the mem-
ber in the institution and deterring future misconduct.3 22 Because
the goal is to keep the first-time violator in the institution to ensure
long-term cooperation and provide benefits to all institution members,
the first-time violator's penalty is small.3 23 The low initial sanction
also acts primarily to inform the violator and other members of the
institution that a violation occurred, thereby demonstrating that the
institution has the capacity to monitor and detect violations of its
rules.3 2 4 A low initial sanction also increases the members' confidence
that violators will be caught and helps prevent defection from the in-
stitution.3 2 5 Similarly, graduated sanctions enhance members' trust
that others are keeping their commitments to the institution.3 26

Graduated sanctions demonstrate that members of the institution
"basically continue to extend their trust and want only a small token
to convey a recognition that a mishap occurred." 32 7 Penalties increase
with each violation a member commits to coerce compliance and make
violating an agreement more costly than beneficial.3 28 Graduated
sanctions allow an institution to warn its members that "if they do not
conform [to the agreement,] they will have to pay ever-higher sanc-
tions and may eventually be forced to leave [the institution].... 329
Thus, graduated sanctions recognize that harsh initial punishments
may make it difficult to induce the violator's long-term cooperation
and may actually cause the violator to retaliate against the institu-
tion.3 30 The 2007 ICA should incorporate graduated sanctions to
maintain the ICO's membership and create conditions for long-term,
sustainable cooperation within the ICO.

To better enforce ICO members' compliance with the 2007 ICA
and to promote long-term cooperation within the ICO, the 2007 ICA
should be amended to incorporate graduated monetary sanctions and
the withholding of certificates of origin. ICO members must perceive

321. Id.
322. Id.
323. Id.
324. Elinor Ostrom, Collective Action and the Evolution of Social Norms, 14 J. ECON.

PERSPS. 137, 151 (2000) [hereinafter Collective Action].
325. Id.
326. Elinor Ostrom, A Behavioral Approach to the Rational Choice Theory of Collec-

tive Action, 92 AM. POL. Sci. REV. 1, 8 (1998) [hereinafter Behavioral Approach].
327. Collective Action, supra note 324, at 151.
328. See GOVERNING THE COMMONS, supra note 320, at 94-100, 180, 186.
329. Collective Action, supra note 324, at 151.
330. See Pamela Oliver, Rewards and Punishments as Selective Incentives for Col-

lective Action: Theoretical Investigations, 85 AM. J. Soc. 1356, 1370, 1371, 1373 (1980)
(explaining why the threat or use of punishments can create hostility and make cooper-
ation difficult to achieve).
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that violating the 2007 ICA will be more costly than abiding by it and
fulfilling their obligations. Historically, the International Coffee
Agreements ("ICAs") used suspension of voting rights and the threat
of expulsion from ICO membership to deter ICO members from violat-
ing the ICAs. 33 1 The 2007 ICA departs slightly from these enforce-
ment mechanisms by permitting the International Coffee Council
("Council") to exclude an ICO member if the ICO member in question
breaches the 2007 ICA and the breach significantly impairs the opera-
tion of the 2007 ICA.3 32 The 2007 ICA also maintains enforcement
mechanisms that only apply to specific types of violations.33 3 For ex-
ample, if an ICO member fails to pay its financial contribution to the
ICO's administrative budget, the Council may suspend the ICO mem-
ber's voting rights and the ICO member's right to participate in spe-
cialized committee meetings. 3 34 Similarly, the Council may take
unspecified initiatives against an ICO member that does not furnish
statistical information to the Council for two consecutive years. 33 5

However, the 2007 ICA's enforcement mechanisms are ineffective be-
cause they do not make the cost of an ICO member's non-compliance
greater than the benefits of non-compliance. 33 6 To make an ICO
member's violation of the 2007 ICA more costly than complying, the
2007 ICA should incorporate monetary sanctions. Monetary sanctions
make non-compliance costly by requiring members to immediately
surrender resources they would prefer to use in other ways. Following
the principles of graduated sanctioning, the monetary penalties could
be set low for ICO members if they are first-time violators of the 2007
ICA, but the monetary penalties could significantly increase with each
violation. Similarly, Article 45 of the 2007 ICA, which currently acts
as a no-cost escape clause, could be amended to impose graduated
monetary sanctions each time an ICO member invokes it.33 7 Thus,
establishing graduated monetary sanctions could deter ICO members

331. Multilateral International Coffee Agreement art. 61, opened for signature Sept.
28, 1962, 14 U.S.T. 1911 [hereinafter 1962 ICA]; Multilateral International Coffee
Agreement art. 59, para. 7, opened for signature Mar. 18, 1968, 19 U.S.T. 6333 [herein-
after 1968 ICA]; Multilateral International Coffee Agreement art. 58, para. 8, opened for
signature Dec. 3, 1975, 28 U.S.T. 6401 (1976) [hereinafter 1976 ICA]; Multilateral Inter-
national Coffee Agreement art. 58, para. 8, entered into force Oct. 1, 1983, 1333 U.N.T.S.
119 [hereinafter 1983 ICA]; Multilateral International Coffee Agreement arts. 37, en-
tered into force Oct. 1, 1994, 1827 U.N.T.S. 3 [hereinafter 1994 ICA]; International Cof-
fee Agreement art. 42, paras. 6, 7, opened for signature September 28, 2000, 2161
U.N.T.S. 312 (2001) [hereinafter 2001 ICA).

332. 2007 ICA art. 46.
333. See supra notes 164-70 and accompanying text.
334. 2007 ICA art. 21, para. 2.
335. Id. art. 32, para. 5.
336. See supra notes 249-318 and accompanying text.
337. See infra notes 350-59 and accompanying text.
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from violating the 2007 ICA because they would immediately experi-
ence a direct financial cost for non-compliance.

In addition to incorporating monetary sanctions, the 2007 ICA
should be amended to leverage the power of certificates of origin to
enforce compliance by ICO members who are also coffee exporting
countries. Certificates of origin are critical in determining whether
coffee exporting ICO members are in compliance with the 2007 ICA.
The 2007 ICA requires all coffee exported by ICO members to be ex-
ported with a valid certificate of origin.338 ICO members that export
coffee have an obligation to properly issue and use certificates of ori-
gin. 3 3 9 ICO members that export coffee have a general obligation
under the 2007 ICA to adopt any measures necessary to fulfill their
obligations. 3 40 Furthermore, other ICO programs rely on certificates
of origin to monitor an ICO member's compliance with export restric-
tions.3 4 1 For example, in 2002, the ICO adopted Resolution 407 which
established firm quality standards for coffee exports. 34 2 Resolution
407 mandated that ICO members that export coffee "shall only issue
ICO Certificates of Origin for consignments of coffee that meet both
the minimum defect and moisture standards."3 43 Additionally, Reso-
lution 420, adopted by the ICO in 2004, mandated quality standards
for exported coffee and required ICO members to identify the quality
of each bag of exported coffee on certificates of origin.34 4 Resolution
420 also specified the method for designating the grade, or quality, of
the coffee on each certificate of origin.34 5 Therefore, certificates of ori-
gin are central to determining whether ICO members that export cof-
fee are in compliance with the 2007 ICA.3 4 6

Because certificates of origin play a central role in determining
whether exporting ICO members are in compliance with the 2007 ICA
and other ICO programs, the ICO should use certificates of origin as
an enforcement mechanism. Thus, to deter exporting ICO members
from violating the 2007 ICA, the 2007 ICA should be amended to cre-
ate a system of graduated withholding of certificates of origin. If an
exporting ICO member violates the 2007 ICA, the Council should re-
duce the quantity of certificates of origin issued to the noncompliant
ICO member. Alternately, the ICO could reduce the quantity of coffee

338. 2007 ICA art. 33.
339. Id.
340. Id.
341. See Int'l Coffee Council [ICC], ICC Resolution 407 (2002) [hereinafter Resolu-

tion 407]; ICC, ICC Resolution 420 (2004) [hereinafter Resolution 420].
342. Resolution 407, supra note 341, at 2.
343. Id.
344. Resolution 420, supra note 341, at 2.
345. Id.
346. See supra notes 338-45 and accompanying text.
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certified for export by the n')n-compliant ICO member. If an exporting
ICO member violates the 2007 ICA multiple times, more certificates of
origin could be withheld for each violation, or the quantity of coffee
certified for export could be reduced. Because coffee exports from ICO
members must be accompanied by a valid certificate of origin and cof-
fee exporters prefer to export the greatest quantity of coffee to maxi-
mize profits, limiting the issuance of certificates of origin or quantity
of coffee certified for export would provide a strong incentive for ex-
porting ICO members to comply with the 2007 ICA. Therefore, the
2007 ICA should be amended to use certificates of origin as an enforce-
ment mechanism to help ensure that ICO members do not violate the
2007 ICA.

A similar system could be used to sanction importing ICO mem-
bers. Importing ICO members may only import coffee from exporting
ICO members if the coffee is accompanied by a valid certificate of ori-
gin.34 7 Under the 2007 ICA, exporting ICO members may only export
coffee to importing ICO members if the coffee shipment includes a
valid certificate of origin.348 The United States, a major coffee im-
porter, also requires certificates of origin for coffee imports.3 49 To ef-
fectively enforce obligations under the 2007 ICA, the ICO could refuse
to issue certificates of origin that listed the importing ICO member
that violated the 2007 ICA as the final destination of the coffee ship-
ment. Denying certificates of origin listing noncompliant, importing
ICO members as the final destination would create a significant bar-
rier for those importers to access coffee supplies. Furthermore, ex-
porting ICO members would not be able to export coffee to
noncompliant, importing ICO members because such exporters could
not obtain certificates of origin listing such importers as the final des-
tination. The supply of coffee available to the noncompliant, import-
ing ICO members would therefore decrease, causing the price of
imported coffee to increase. Because consumers in coffee-importing
countries demand coffee at a reasonable price, withholding certificates
of origin from noncompliant, importing ICO members would exact a
substantial cost for breaching the 2007 ICA and create an incentive
for importing ICO members to fulfill their obligations. Therefore, the
2007 ICA should use certificates of origin as a means to enforce the
obligations imposed on importing ICO members.

347. See 2007 ICA art. 33, para. 2 (requiring all coffee exports from ICO members to
be covered by a valid certificate of origin).

348. Id. art. 33, para. 2.
349. NINA LUTTINGER & GREGORY Dicumi, THE COFFEE BOOK ix (2006) (noting the

United States consumes one-fifth of the world's coffee each year); 19 U.S.C.
§ 1356k(1)(B), (2) (2006) (requiring valid certificates of origin for coffee imports).
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Finally, the 2007 ICA should be amended to impose a cost on ICO
members that exercise the escape clause embodied in Article 45.35

0

The general purpose of an escape clause is to create institutional flexi-
bility that permits members to respond and adapt to unanticipated
events. 35 1 Article 45 of the 2007 ICA constitutes an escape clause be-
cause it explicitly permits ICO members to suspend their 2007 ICA
obligations without violating or abrogating the 2007 ICA's terms.3 52

Specifically, Article 45 permits ICO members to withdraw from the
2007 ICA at any time by providing a ninety-day written notice.3 53

The 2007 ICA does not impose any cost on an ICO member that in-
vokes the Article 45 escape clause.3 54 Historically, ICO members
have withdrawn from the ICO and the applicable ICA. For example,
in September 1993, Nicaragua announced it would withdraw from the
ICO because of the costs associated with membership and the organi-
zation's ineffectiveness at maintaining coffee prices.3 55 The United
States also announced its withdrawal from the ICO in September
1993 because it disagreed with coffee producers' efforts to increase cof-
fee prices.3 56 Israel and New Zealand also withdrew from the ICO in
the early 1980s.3 57 Not imposing a cost on ICO members that invoke
Article 45 makes it more likely that the escape clause will be fre-
quently invoked, thus placing the 2007 ICA in jeopardy. 3 58 To reduce
the likelihood that ICO members will invoke Article 45 and leave the
ICO, thus undermining the 2007 ICA's long-term objectives, Article 45
should be amended to impose a cost for voluntarily withdrawing from
the ICO. Thus, the principles of graduated sanctioning should be ap-
plied to Article 45 by imposing a cost of escape that is low enough to
permit a country to temporarily suspend its 2007 ICA obligations
when truly necessary but high enough to ensure the escape clause is
only used infrequently for substantial reasons.35 9

350. See infra notes 351-59 and accompanying text.
351. 2007 ICA art. 45; B. Peter Rosendorff & Helen V. Milner, The Optimal Design

of International Trade Institutions: Uncertainty and Escape, 55 INT'L ORG. 829, 831
(2001) (explaining why international treaties or agreements include escape clauses).

352. 2007 ICA art. 45; Rosendorff & Milner, supra note 351, at 831 (explaining why
international treaties or agreements include escape clauses).

353. 2007 ICA art. 45.
354. See id. (lacking a cost for invoking Article 45).
355. Ivannia Mora, Commodities: Nicaragua's Neighbours Reject ICO Pull-Out, IN-

TER PRESS SERVICE, Oct. 2, 1993.
356. U.S. Withdraws from Coffee Group, FACTS ON FILE WORLD NEWS DIGEST, Sept.

30, 1993; U.S. Quitting Coffee Group, N.Y. TIMES, Sept. 28, 1993, at D7.
357. Takamasa Akiyama & Panayotis N. Varangis, The Impact of the International

Coffee Agreement on Producing Countries, 4 WORLD BANK ECON. REV. 157, 158 (1990).
358. See Rosendorff & Milner, supra note 352, at 831, 835 ("[Clountries that invoke

an escape clause must pay some cost for doing so, or else they will invoke it all the time,
thus vitiating the agreement.").

359. Id.
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Following the principles of graduated sanctioning, an ICO mem-
ber's cost for invoking Article 45 the first time should be relatively
low. The cost of invoking Article 45 should swiftly accelerate to pre-
vent an ICO member from frequently invoking the escape clause to
evade ICO obligations. Imposing a cost on ICO members that invoke
Article 45 will also strengthen the 2007 ICA's other enforcement
mechanisms by eliminating the zero-cost defection. Therefore, Article
45 of the 2007 ICA should be amended to impose a cost on voluntarily
withdrawing from the ICO.

VI. CONCLUSION

This Article examined coffee exporters' and importers' historic ef-
forts to increase the price and quality of coffee by forming the Interna-
tional Coffee Organization ("ICO") and ratifying multiple
International Coffee Agreements ("ICAs") since 1962. This Article
demonstrated how the structure of the ICO and the 2007 Interna-
tional Coffee Agreement ("2007 ICA") does not create incentives for
long-term cooperation. Using institutional analysis, the Article
demonstrated how the 2007 ICA's operational and enforcement rules
create disincentives for ICO members to cooperate. First, the large
number of ICO members makes cooperation difficult and facilitates
free-riding.3 60 Second, because of the 2007 ICA's stated ten-year du-
ration and the possibility that the International Coffee Council
("Council") may terminate the 2007 ICA at any time, ICO members
should not perceive the need to adopt cooperative strategies. Rational
ICO members, knowing they are not indefinitely interacting with one
another under the 2007 ICA's auspices, have little reason to incur the
costs of developing trust, relationships, or reputations for cooperation
that are needed to achieve actors' goals in indefinite or long-term set-
tings.3 6 1 Third, the no-cost escape clause that permits ICO members
to voluntarily withdraw from the 2007 ICA at any time subsumes the
2007 ICA's other enforcement mechanisms. An ICO member that vio-
lates the 2007 ICA faces only limited potential sanctions: (i) exclu-
sion from the ICO; (ii) suspension of voting and participation rights in
Council meetings if annual contributions are not paid within six
months of the due date; and (iii) being required to explain to the Coun-
cil the reasons for not providing statistical information. 3 62 However,
because an ICO member may withdraw from the 2007 ICA at any
time, cost-free, the 2007 ICA's enforcement mechanisms do not impose
a cost sufficient enough so that the costs of non-compliance exceed the

360. See supra notes 249-58 and accompanying text.
361. See supra notes 259-84 and accompanying text.
362. See supra notes 164-70 and accompanying text.
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benefits. 363 Fourth, the 2007 ICA's primary enforcement mecha-
nisms, exclusion from ICO membership or participation in ICO meet-
ings, actually creates an incentive for free-riding. Countries may
access the international coffee markets and obtain coffee without rati-
fying the 2007 ICA or being a member of the ICO. Because countries
can obtain the benefits of the ICO members' efforts without belonging
to the ICO, exclusion is not a costly sanction but instead a facilitator of
free-riding. 364 Therefore, the structure of the 2007 ICA actually
works against fostering long-term cooperation among ICO members to
attain the 2007 ICA's objectives. 365

Because the structure of the 2007 ICA does not foster the achieve-
ment of its long-term objectives, the 2007 ICA should be amended to
incorporate stronger enforcement mechanisms based on the principle
of graduated sanctioning.366 Incorporating stronger enforcement
mechanisms is a critical step in addressing the 2007 ICA's structural
problems. As currently designed, the enforcement mechanisms of the
2007 ICA do not exact a cost sufficient enough to deter ICO members
from violating the 2007 ICA.3 67 The insufficient cost structure is com-
pounded by the ability of ICO members to invoke the voluntary with-
drawal provision of Article 45 and leave the ICO at any time without
incurring any cost or penalty.368 Amending the 2007 ICA so that its
enforcement mechanisms will exact a cost sufficient to deter ICO
members from violating the 2007 ICA will be a significant step toward
fostering cooperation.

This Article proposes that the 2007 ICA should be amended to
employ graduated monetary sanctions and the withholding of certifi-
cates of origin to enforce ICO members' obligations under the 2007
ICA and to deter ICO members from violating the 2007 ICA. Incorpo-
rating the principles of graduated sanctioning is important because it
helps warn ICO members of their mistakes of noncompliance with the
2007 ICA and allows the members' mistakes to be corrected. 369 Grad-
uated monetary sanctions and the withholding of certificates of origin
exact a high cost for violating the 2007 ICA, making it more likely ICO
members will cooperate and fulfill their obligations under the 2007
ICA. Monetary sanctions deprive a noncompliant ICO member of re-
sources the ICO member would prefer to use in other ways. Limiting

363. See supra notes 285-302 and accompanying text.
364. See supra notes 303-18 and accompanying text.
365. See supra notes 249-318 and accompanying text.
366. See supra notes 320-59 and accompanying text.
367. See supra notes 249-318 and accompanying text.
368. International Coffee Agreement 2007 art. 45, Sept. 2007, available at http:fl

dev.ico.org/documents/ica2007e.pdf [hereinafter 2007 ICA]. See supra notes 285-302
and accompanying text.

369. See supra notes 320-30 and accompanying text.
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the quantity of certificates of origin issued to a noncompliant ICO
member, or reducing the quantity of coffee certified for export, would
make it difficult for exporting ICO members to sell their coffee to other
countries, thus coercing compliance. Similarly, the ICO could reduce
the number of certificates of origin listing a noncompliant, importing
ICO member as the final destination. Limiting the number of certifi-
cates of origin listing a noncompliant, importing ICO member as the
final destination would create an incentive for the importing ICO
member to comply with the 2007 ICA because it could not import cof-
fee from exporting ICO members without the certificate of origin.
Therefore, adopting graduated monetary sanctions and leveraging
certificates of origin would create incentives for ICO members to abide
by the 2007 ICA and would also provide effective enforcement
mechanisms.

The ICAs and ICOs present an interesting opportunity for politi-
cal scientists and economists to apply institutional theory and analy-
sis. Several prominent political scientists and economists argue that
institutions and actors learn, adapt, and evolve based on past exper-
iences.3 70 Given that the ICO and ICAs have existed for more than
forty years, the ICO provides a unique opportunity for political scien-
tists and economists to test hypotheses and theories regarding how
institutions change and how actors respond to these changes. For ex-
ample, the ICO and ICAs provide scholars the opportunity to test how
actors and institutions respond to exogenous economic conditions,
such as spikes and declines in coffee prices. Similarly, the ICAs could
also be used to test theories of path dependence. 3 71 Using the ICAs
and the ICO to test theories of path dependence would be appropriate
given that the original Multilateral International Coffee Agreement,
1962 ("1962 ICA") has undergone multiple changes but many of its
basic features remain intact. Researchers could also adopt the oppo-
site perspective of this Article to determine what elements of institu-
tional design embodied in the ICO and ICAs create incentives for
cooperation. This Article focused on the structural weaknesses of the
2007 ICA that undermine incentives for ICO members to adopt long-
term cooperative strategies.37 2 Additional research could analyze the
2007 ICA to determine which rules (if any) strengthen the ICO and
create incentives for long-term cooperation and then extrapolate those
design principles to other international institutions.

370. See supra notes 190-200 and accompanying text.
371. For a basic introduction to path dependence, see generally Paul Pierson, In-

creasing Returns, Path Dependence, and the Study of Politics, 94 AM. POL. Sci. REV. 251
(2000).

372. See supra notes 244-318 and accompanying text.
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Future research could also focus on broader issues of the interna-
tional coffee trade. Research should examine how the ICO could work
with the fair trade movement to improve the quality and price coffee
farmers receive. The 2007 ICA permits the ICO to cooperate with
non-governmental organizations. 37 3 One potentially interesting re-
search agenda could examine how the conflicts of interests between
major coffee exporters, who seek to maximize their own profit, and
those of non-governmental organizations, who seek to have coffee pro-
ducers receive more of the profit and income, affects the institutional
dynamics, strategies, and outcomes within the ICO. Similarly, re-
searchers should examine how the Private Sector Consultative Board
has altered the goals, practices, and dynamics of the ICO. Research-
ers should investigate whether including private producers in the
ICO's membership has furthered the ICO's goals of improving coffee
producers' wages and standards of living. Investigating these ques-
tions and developing new coffee trade policies is imperative, given that
millions of individuals in Central America, Africa, and South America
who rely on coffee production for their livelihood risk malnutrition and
disease when coffee markets are in disequilibrium.

373. 2007 ICA arts. 15-16, 29-31.
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