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MR. GILLILAND:

It is a pleasure to be here. My name is Josh Gilliland from Cali-
fornia. My bow tie is real and it is a good feeling to be in a law school
again. I see other professors in bow ties and I hear the call, so it is a
lot of fun to be here.

MR. KELLEY:

Thank you all for coming. My name is Tom Kelley and I am from
the law firm of McGrath North Mullin & Kratz, PC LLO. What Josh
and I are going to do today is address current e-discovery issues, some-
thing that Josh deals with everyday, and that I deal with in the prac-
tice on a case by case basis. As we go through the various issues, Josh
will take the lead, and I will jump in and address how some of the
things you are seeing every day in the articles and in the blogs might
affect either your in-house practice, or if you are outside counsel, your
advice to clients. With those statements made, I turn it over to Josh.

MR. GILLILAND:

Well, a couple things to look at now. I want to thank everyone for
coming. It is a great honor to be here at Creighton University. I enjoy
traveling. It is my first time setting foot in Nebraska and I am very
happy to be here. My maternal grandparents are both from Iowa. So
to all the Iowans here, God bless you as it is good to be amongst fam-
ily. I want to thank Karen Pennington from Ivise for helping me get
involved with the Creighton Law Review's Symposium on Evolving
Litigation Issues, and of course, Tom Kelley for being very diligent
and a joy to work with. So thank you everyone.
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A couple ghosts of electronically-stored information ("ESI"). ESI
is basically stored media and was covered by the 1970 amendments to
the Federal Rules of Civil Procedure ("Federal Rules"). Many of you
might be familiar with some of these forms of ESI. For instance, the
old eight-track is a form of ESI. I remember eight-tracks being around
when I drove around with my dad. I also remember how my father
thought that eight-tracks were superior technology. There might be a
few of you out there who like to burn MP3s to eight-track, and I would
not hold that against you. Additionally, the Beta videotape is a nor-
mally forgotten video medium. Again, something of great quality but
no one uses Beta videotapes any longer. However, Beta videotapes
contain electronically-stored information. Finally, the video game
Pong debuted in my hometown of Sunnyvale, California. When Pong
came out, it rewrote the rules of video games. Pong was the first video
game, and image, that people burned into their TV sets because they
played it so much. I see one guy shaking his head 'yes.' He might
have been one of those children. When we think of today's video
games, and think about how far video games have come in thirty-six
years, it is hard to imagine what we will see in 2019. In 2019, video
games may progress into holograms and other technologies. There-
fore, while we may take today's technology for granted as being nor-
mal, we may not envision how outdated today's technology will be in a
matter of time.

Additionally, there are many ways to commit career suicide with
ESI. Web 2.0 is a prime example. Take for instance a person who has
gone and created a MySpace profile for himself. On MySpace, people
can read this person's interests, such that the person likes talking
about ESI, the Federal Rules, and the Federal Rules amendments.
Furthermore, you already know this person is single because interests
like that are the ultimate girlfriend deterrent. You can look at a per-
son's MySpace profile and see all of these things. Additionally, you
can realize the dangers that people face when they engage in Web 2.0
activities. However, I will talk more about some case law where peo-
ple have ended their careers inadvertently or gone to jail because of
their Web 2.0 activities later.

It is a brave new world of ESI because today's discovery requests
can carry with them ten-thousand times more paper than similar dis-
covery requests would have ten years ago. We cannot live in a society
where a lawyer says go print everything on that laptop because if the
laptop has a terabyte-sized hard drive, all of the printed information
could bury a baseball stadium. Additionally, most litigation today will
have more than one laptop involved.
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Let us try to put the size of ESI in perspective. A terabyte hard
drive can contain 260,000 songs. Twenty terabytes can contain all the
photos uploaded to Facebook each month. One-hundred and twenty
terabytes can contain all the data from the Hubble Space Telescope.
Five-hundred and thirty terabytes can contain all the videos on You-
Tube. Additionally, a petabyte can contain all the data processed by
Google's servers every seventy-two minutes. We start getting into ex-
abytes after petabytes. Six exabytes can contain all the information in
the Library of Congress. That amount of ESI, six exabytes, is created
by Americans every week. When you realize that everything that ex-
ists in the Library of Congress is being exceeded on a weekly basis
because people are packing electronic devices such as Blackberries
and iPhones, and everything else under the sun, it is a zany world.

There are some terms of art that Tom Kelley and I will be using.
We will go over these terms of art now because we believe that going
over these terms of art will help give each and every one of you a basis
for everything that we are going to go cover. A native file is ESI in its
original application. An image of ESI is a static image of a native file,
such as a TIFF or a PDF. The phrase form of production refers to how
ESI is produced, such as in a native file format or as a static image.
OCR refers to optical character recognition. If a vendor says that they
will OCR the native files, run. The reason you should run when a
vendor wants to OCR native files is because ESI is 100 percent search-
able to begin with. Vendors should only OCR static images. If a ven-
dor is telling you that they are going to OCR ESI, they do not know
what they are talking about. Collection experts use tools such as En-
Case or FTK to collect ESI from a computer, a Blackberry, or an MP3
player. However, taking all the ESI that the collection experts have
collected and putting it through search terms, date ranges, and spit-
ting it out into a load file that can go into something like CT Summa-
tion or Concordance, whatever is your chosen review platform, takes
additional processing.

What is a hosted solution to ESI discovery requests? Due to the
fact that ESI discovery requests can be so colossal, many law firms
realize that ESI discovery requests contain too much information for
the law firm to effectively handle. Those law firms think: "we do not
want to crash our own servers managing this stuff." Therefore, those
law firms have a third party host it for them in a way that the law
firm can then access and review the ESI through an online, secured
system.
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MR. KELLEY:

Native documents like Word documents, Power Point documents,
and e-mails are dynamic documents that change every time you open
them. Static documents, on the other hand, are native documents
that are frozen in time, for example, into a PDF file. A native docu-
ment in the hands of your opponent can change. Conversely, a PDF
file in the hands of your opponent cannot be changed. This is an im-
portant distinction among document types that you need to think
about when you are producing documents and when you are reviewing
produced documents.

For instance, you can easily pull native documents off of your
computer system. Specifically, you can pull native documents off your
computer system in Word document form or as Excel documents. If
you turn these Word and Excel documents over during discovery, you
have no guarantee that what you may see back might not be a
changed document. That is the danger when you deal with native
files. Another danger of dealing with native files is if you are out try-
ing to self-collect documents by simply going into an employee's docu-
ments and copying a file, you have changed that file. The document's
last date accessed metadata has now changed. So if the underlying
information, the metadata, about documents is important to you, you
may have to talk to someone who knows how to collect the documents
in a way that preserves the document's underlying information.

Do you need to collect documents in discovery in a way that pre-
serves the document's underlying information in every case? I believe
the answer is no. There very well may be cases where you can simply
produce native files because the stakes in that case are not such that
bringing in an ESI expert is justified. When you think about native
files, remember they can be changed, whereas, static files, for example
those in PDF form, cannot be changed.

MR. GILLILAND:

And again, with the collection protocols work or the review plat-
forms work that you are using, things come in preserved. Essentially,
if you are using a platform such as an online-hosted solution, and you
are reviewing native documents, those are pristine copies of the docu-
ments. Therefore, the metadata is protected even if you switch to na-
tive file viewing and look at the native file. Furthermore, if changes
are made to native files on online-hosted solutions, there are ways to
tell if the documents have been changed.

Now, I will give everyone a brief overview of the Federal Rules. I
am not going to talk about all the Federal Rules that apply to ESI.
However, I will focus in on Federal Rule 26(a), some of the initial dis-
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closures, your meet and defer process, and different forms of produc-
tion. The following are the basic modifications to the Federal Rules
that we have been living with for the last three years.

Now, what is ESI? ESI includes data compilations stored in any
medium that can be translated into a reasonably usable form. ESI
was a separate category of documents under the Federal Rules. The
1970 amendments to the Federal Rules included data compilations as
a subset of documents. Thirty-six years passed before the Federal
Rules made ESI its own separate and distinct category. Currently,
however, the Federal Rules Advisory Committee notes from Rule
34(a)(1) say that the Federal Rules are intended to be broad enough to
cover all current types of computer information and flexible enough to
encompass future changes. This definition is important because we
develop new toys left and right.

On December 1, 2006, when the modifications to the Federal
Rules were enacted, individuals did not have iPhones and Facebook
still had not breached out of college users. Therefore, when you look
at the history of ESI, it is clear that ESI is changing on a daily basis
because we keep developing new toys.

MR. KELLEY:

A good example of how ESI constantly changes is not only new
toys but new technologies. In 2006, when the Federal Rules were
changed, most lawyers were comfortable taking the position that they
would not produce information on a back-up tape because such infor-
mation, by definition was inaccessible. In my own experience in 2006,
it could take six to eight weeks to even get back-up tapes restored
without considering the time that it takes to gather information from
the restored back-up tapes. Accordingly, in 2006, you were in good
company if you shared similar thoughts of not producing back-up
tapes. Today, however, there are vendors who can get into a back-up
tape and gather relevant information within hours or maybe a day.
Accordingly, you need to be careful when you are making arguments
about back-up tapes and whether or not they are inaccessible because
there are now more efficient ways to get the data off of the back-up
tapes.

MR. GILLILAND:

Exactly. We will talk about the ways that information can be
gathered off of back-up tapes in a few more minutes.
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MR. KELLEY:

I have one other concern while we are on the topic of back-up
tapes. This concern especially applies to in-house counsel if such indi-
viduals work for a company that maintains back-up tapes for disaster
recovery purposes. If your company maintains back-up tapes for dis-
aster recovery purposes, and that is the only purpose for which the
back-up tapes are used, those back-up tapes are generally inaccessi-
ble. In other words, in-house counsel does not normally need to worry
about producing those back-up tapes in litigation.

However, in-house counsel needs to be aware that if you work for
a company whose IT professionals periodically access disaster recov-
ery tapes to retrieve "lost emails," your company may have inadver-
tently turned its disaster recovery tapes into an e-mail archive. In
such a situation, when an opposing party requests discovery of those
disaster recovery tapes, a court may require your company to produce
documents out of disaster recovery tapes on the basis that you cannot
treat disaster recovery tapes for internal purposes as an e-mail
archive but as an inaccessible database externally.

MR. GILLILAND:

When producing ESI, you must produce the ESI in a reasonably
useful form. However, you cannot remove the ESI's native
searchability. Therefore, if you have ESI such as an e-mail or a Word
document that ESI is searchable in its native format. Furthermore,
vendors will not need to OCR e-mails and Word documents if such
documents were printed because those documents come in an ESI for-
mat that is searchable to begin with. Essentially, if you have ESI, its
searchability cannot be removed before it is produced to the opposing
party.

However, individuals love playing lawyers' games. For instance,
some lawyers try to produce ESI in TIFF format and then turn and
laugh. Despite the lawyers who think that they can laugh about pro-
ducing ESI in TIFF format, courts have a strongly different reaction.
Judges are enraged when a party converts ESI that is searchable into
a non-searchable format. Judges crush people when they try to con-
vert ESI into a non-searchable format if the ESI was searchable in its
native format.

MR. KELLEY:

There is a related issue here on databases. A particular concern
is where you are counsel to a company that is involved in a series of
litigation. For instance, litigation A happened five years ago and you
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have a database of information. After pulling litigation A information
into a database, you allowed your retention program to continue to
run so that some of the data you preserved in your litigation A
database falls off the company system. Litigation A then settles.

Three years after litigation A was initiated, and before litigation
A settles, your company is sued in an additional lawsuit, litigation B.
Some of the information in litigation B that would be responsive is no
longer on your company's active system but does reside within the
database in litigation A. After settlement of litigation A, can you take
the litigation A database down and destroy those documents? There is
a good case out there, Best Buy Stores, L.P. v. Developers Diversified
Realty Corporation,1 that touches on the issue of prior litigation
databases and under what circumstances you are allowed to take
them down.

MR. GILLILAND:

Except if you're in New York and you have Judge Scheindlin. In
Securities and Exchange Commission v. Collins and Aikman Corpora-
tion,2 which came out three weeks ago, the federal government, in a
civil Securities and Exchange Commission investigation, dumped
thirty-six Concordance databases on this litigant. It had 1.7 million
documents which converted-translated into 10.6 million pages. The
federal government effectively stated that: "We are not telling you
what's responsive to your requests. You can slug through these ten
million plus documents and find what we are talking about."

And Judge Scheindlin, never get on her bad side. She waived
work-product doctrine for the government and essentially said: "You
have to follow the Federal Rules of Civil Procedure as well. I do not
care how much it costs. You have to identify what is in their conten-
tion and interrogatories that the document demands." So it is a great
case, it is a long case, and it is on my blog, www.bowtielaw.com.

Now, let us talk about litigation holds which is one of the big cur-
rent issues that commentators are talking about. No one likes to see
critical documents go missing. This gets us into preservation letters,
essentially what you are going to communicate in litigation holds be-
cause judges do not like seeing the civil justice system suffer because
of botched document retention policies.

I was at a human resources ("HR") event last week in Rochester,
and this HR person raised her hand and said: "My IT guy attended an
e-discovery seminar and he left thinking that it is our best policy to

1. 247 F.R.D. 567 (2007).
2. 2009 U.S. Dist. LEXIS 3367 (S.D.N.Y., Jan. 13, 2009).
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not have a document retention and destruction policy so that we can
just destroy whatever we want, whenever we want." I tried to avoid
cringing in public because the woman's statement was suicidal. Not
having any document retention and destruction policy whatsoever, es-
sentially engaging in document destruction on an ad hoc basis, even if
you have done nothing wrong, looks dirty.

When do you need to enact the litigation hold? You or your com-
pany needs to enact a litigation hold when litigation is reasonably an-
ticipated. There are a variety of triggering events that you can look
for to determine if litigation is reasonably anticipated. For instance, if
someone says, "I am really upset, I feel I have been harassed, I am
going to sue," you should be able to reasonably anticipate litigation
because of that.

MR. KELLEY:

Two other issues on litigation holds. There is alot of talk about
litigation hold letters to opposing parties, but you also have to focus
internally with your own people to get the internal litigation hold out
to them. Remember that communicating the internal litigation hold
to your own people only once is usually not enough. Once you inform
your own people about the litigation hold, you should consider re-
minding them about it because most litigation does not settle in sev-
eral months.

The second issue relating to litigation holds is the sanction cases.
An underlying theme in a lot of sanction cases is outside counsel did
not learn enough about its client's e-mails or electronic documents to
put a good litigation hold out or respond to discovery requests. If you
take anything from the sanctions cases, remember that you cannot
just take a client's word about e-discovery anymore. Counsel should
endeavor to understand a client's IT system before making any repre-
sentations to the court or putting together a litigation hold.

MR. GILLILAND:

Stone v. Lockheed Martin Corporation,3 which came out in early
February, has a wonderful checklist for what should go into a preser-
vation letter, but the case is dead wrong. The case has a wonderful
summary of what goes into a litigation hold letter. However, the judge
denied a motion to preserve evidence because the pro se plaintiff did
not have a litigation hold or a preservation letter. That is not the law.
The judge's ruling goes against Federal Rule 26(g). Her opinion is
wrong and there are a lot of commentators throwing bricks at her now

3. 2009 U.S. Dist. LEXIS 12105 (D. Colo., Feb. 2, 2009).
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because of it. Nonetheless, the judge did a great job in outlining basi-
cally twenty points that should go into a litigation hold letter. Essen-
tially, it is an excellent case to read for its litigation hold letter
checklist. It is a horrible case when it comes to the actual outcome.

What about a safe harbor? Federal Rule 37(f), and eventually
Federal Rule 37(e), tries to limit the court's ability to sanction a party
for the destruction of ESI as a result of the routine good faith opera-
tion of their ESI system. You need to show exceptional circumstances
before a court can grant a sanction. In such exceptional circum-
stances, the facts will probably look like normal sanctions cases. How-
ever, there is a part of Federal Rule 37(e) that makes it truly dead
letter law. First, exceptional circumstances are not defined. Addition-
ally, the committee notes swallow the rule. This is what case law has
followed. For instance, good faith, because you have to act in good
faith, requires a party to suspend their e-mail archiving systems and
turn off their auto-delete procedure in some way, shape, or form. If
you get sued and your client has not suspended their document de-
struction policies or turned off its auto-delete procedure, a court will
not find that the client acted in good faith. For instance, there is am-
ple bodies of case law where people still get sanctioned trying to claim
Federal Rule 37(e) protection, which fails, because they did not sus-
pend their e-mail archiving systems. So again, it has come out both
ways. You have to reasonably anticipate litigation, so it gets back to
some of the litigation hold material.

However, if you know you are being sued and you do not turn off
your auto-delete procedure, you are not acting in good faith.

Federal Rule 34 has a lot of fun, at least I think it is fun, defining
the requests for documents. Under Federal Rule 34(b), a requesting
party can specify the form of production in their request. If for some
strange reason the requesting party forgets to state the form of pro-
duction, the responding party can specify the form provided they do
not remove the ESI's searchability. Again, you cannot change ESI
that is searchable to a TIFF and laugh. In the really strange event no
one's talking about the ESI's form of production, it has to be produced
in the form in which it is ordinarily maintained. That is mostly going
to mean that ESI has to be produced as ESI. Only a few companies
have a policy of converting every e-mail message to a PDF after it is
sent. You just do not see that very often. People can be sloppy how
they save things and it is not human nature to be converting e-mail
messages, after they are sent, to a nonsearchable form. You are not
going to see that behavior from a company or a client very often.
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Let us talk about bad discovery requests. Take, for instance, a
discovery request from Hone v. Presidente U.S.A.,4 which stated that
the requesting party wanted the responding party to produce "the con-
tent of any and all electronic files, e-mail messages (with attach-
ments), Instant Message communications and/or other communication
created any time between August 20, 2001 to July 20, 2007 and main-
tained by Yahoo! related to account holder... subscription with Ya-
hoo!, Yahoo! mail and/or Yahoo! Messenger." This is from a really
respected firm that actually has an e-discovery person on staff and one
of these things still went out the door. This is the actual request. The
request of any and all electronic files, e-mail messages with attach-
ments, and instant messages over a six year period of time. Even if
you get this, you have lost. Can you imagine revealing six years'
worth of e-mail messages and instant messages? You are talking ter-
abytes of information and you are going to talk about a lot about
nonresponsive ESI. People talking about soccer games, dating, and
everything under the sun that is completely irrelevant to that case.
Therefore, even if a court would grant this discovery request, it is not
a victory because you lose overall.

I also think that the discovery request is a compound request and
should have been objected to on that level because e-mail messages
and instant messages are two separate pieces of information.

So what is a good e-discovery request? First, you must state a
reasonable time period. I have not seen a court actually grant an e-
discovery request that wanted six years of information in a situation
like that. Secondly, you want to act in good faith and try to narrow
things. For instance, say players, say keywords, say everyone who
worked on this web site in a particular three-month period. You do
not want to be so narrow in your discovery requests that you start
missing things. However, you do not want to try to get a terabyte of
ESI back to review either. In a case that came out of Washington
D.C., specifically El-Amin v. George Washington University,5 the court
ordered the parties to consider using a hosted solution. I am frankly
shocked that commentators have not caught on to this case yet. It is a
Judge Facciola opinion in which he essentially said: "This is a medical
fraud case, we have all these Medicare statements, and I need to know
what statement goes to what claim. Additionally, the fact that you
dropped sixty boxes off at the courthouse really angers me. Therefore,
I want you to figure out from talking to some vendors a way that we
can host this so you can make your claims and I can rule on them."
Judge Facciola basically outlined three goals that he wanted the par-

4. 2008 U.S. Dist. LEXIS 55722 (N.D. Cal. July 21, 2008).
5. 2008 U.S. Dist. LEXIS 85009 (D.D.C. Oct. 22, 2008).
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ties to consider as: (i) the review software had to be easily used by
counsel and by the court, (ii) the court needed access to the review
software, and (iii) the review software needed to be self-contained. El-
Amin is a very fascinating case and was a sleeper case in October. El-
Amin was also the first case of its kind that I have seen.

In Perfect Barrier Limited Liability Company v. Woodsmart Solu-
tions Incorporated,6 the defendants produced all the e-mail messages
in native file format to their opponents. This is the thing people fight
about. They won the battle but declared defeat because the plaintiffs
then decided that they did not want the e-mail messages in native file
format. The plaintiffs basically stated: "We want you to convert it all
to TIFF because it is more convenient for us." The judge probably had
to scratch his head going, huh? The plaintiffs' rationale is backwards.
This case is the exact opposite of every form of production fight I have
seen. The case is a true anomaly in that regard. Ultimately, the court
stated: "Look, they produced everything in the format in which it is
ordinarily maintained, and that's all Federal Rule 34 requires of
them."

Furthermore, convenience is not a basis for declaring a form of
production. If you, as the requesting party, want something that is a
static image, demand it, state it in your request. If the responding
party produces a native file, you cannot go back and say "reprocess
this for us." Conversely, a vendor can convert native files to TIFF at
reasonable costs. However, I do not know why the plaintiff was going
after static images. Keyword searching is one of the main issues that
has been blogged about and written about the last few months. Basi-
cally, keyword searching is reviewing databases for specific magic
words, combinations of words, subject matters, witnesses, dates, and
other factors. 7

Who comes up with the search terms? A wonderful quote from
United States v. O'Keefes is "for lawyers and judges to dare opine that
a certain search term or terms would be more likely to produce infor-
mation than the terms that were used is truly to go where angels fear
to tread."9 Judge Facciola, in the earlier case, rolled up his sleeves,
got together with two lawyers who were in dispute, and the three of
them came up with some search terms which then produced over a
terabyte worth of information that would have buried Robert F. Ken-
nedy Memorial Stadium. That was a bad result. Therefore, when you
start getting into search terms, you have to talk to the custodians.

6. 2008 U.S. Dist. LEXIS 71863 (D. Ind. May 27, 2008)
7. See Zakre v. Norddeutsche Landesbank Girozentrale, No. 03-257, 2004 U.S.

LEXIS 6026 at 1-2 (D.N.Y. April 9, 2004).
8. 2008 WL 44972 (D.D.C. Feb. 18, 2008).
9. United States v. O'Keefe, 2008 WL 44972 at *8 (D.D.C. Feb. 18, 2008).
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Last week, Judge Peck in New York came out with a very angry opin-
ion in William A. Gross Construction Associations v. American Manu-
facturers Mutual Insurance Company.1 0 Judge Peck is generally a
very nice man. Judge Peck stated that the case was "just the latest
example of lawyers designing keyword searches in the dark, by the
seat of their pants, without adequate (indeed, here, apparently with-
out any) discussion with those who wrote the emails." 11 Additionally,
Judge Peck chided the lawyers in his district for being sloppy in com-
ing up with search terms.

Now "determining whether a particular search methodology, such
as keywords, will or will not be effective certainly requires knowledge
beyond the ken of a lay person (and a lay lawyer) and requires expert
testimony that meets the requirements of Rule 702 of the Federal
Rules of Evidence."1 2 That is not always going to be the case.

MR. KELLEY:

I don't believe the Lundin case necessarily means that you need
an ESI expert in every case involving electronic discovery. In O'Keefe,
the government made a production to the defendant's lawyers based
on some searches of information the government had done. The defen-
dant's lawyers, however, did not like the government's search terms.
In the Lundin case, it appears the court took the position that if coun-
sel is going to come before the court on a motion to compel production
by attacking the opposing party's search terms, or if counsel antici-
pates their search terms being attacked in a case, then counsel may
need someone other than the lawyers to convince the court that the
search terms were good or bad. The lesson of the Lundin case is that
if you cannot agree with opposing counsel about the search terms to be
used, then you are likely to end up in a dispute over the documents
your opponent is producing or you are producing. In that case, you are
probably going to be better off to get some help on the front regarding
search terms.

MR. GILLILAND:

The case of Whitlow v. Martin13 showcases something not to do.
Plaintiff supplied the search terms, defendant produced according to
the search terms and then the plaintiff complained that the produc-
tion was not responsive. However, the plaintiff does not get to do that.

10. William A. Gross Constr. Assocs. v. Am. Mfrs. Mut. Ins. Co., 2009 U.S. Dist.
LEXIS 22903 (S.D.N.Y. Mar. 19, 2009).

11. William A. Gross Constr. Assocs., 2009 U.S. Dist. LEXIS 22903 at 11.
12. Equity Analytics, LLC v. Lundin, 2008 WL 44972, at *8 (D.D.C. Feb. 18, 2008).
13. 2008 U.S. Dist. LEXIS 46111 (C.D. Ill. June 12, 2008).
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If you pick a bunch of search terms that produce things that you think
are not responsive enough, you cannot complain about it. This is
again one of those cases where the motion to compel was denied be-
cause, again, the lawyers made a mistake upfront.

Federal Rule of Evidence 502 is huge. The case came out last
week on it, and we will talk more about it at the end. However, basi-
cally the Federal Rules cannot protect substantive law. That is why
the Federal Rules of Evidence needed to be amended to try to protect
claw-back agreements, to make sure global waiver of privilege did not
take place. Tom Kelley and I had a discussion over a bottle of wine
last night about this material which always makes the practice of law
more exciting. Being able to claim good faith that you did not review
your documents, dumping everything onto opposing counsel, and then
trying to rely on Federal Rule of Evidence 502 protection to protect
privilege from any waivers does not sound like a good ethical place to
be. Basically, it sounds like you failed in your Federal Rule 26(g) du-
ties, potentially in your Federal Rule 26(a) duties as well, in your ini-
tial disclosures. It is not good to say, "I do not know what is in there. I
am just going to give it to you. Whatever is privileged give back." So
again, when you start thinking about how Federal Rule of Evidence
502 will apply, it is truly supposed to be for that inadvertent produc-
tion. We do not like to see global waivers, but there is another issue
with this. This empowers a federal magistrate judge to sign off on the
discovery order to protect something that is privileged that will bind
every court in the United States. Federal magistrate judges are not
afraid to say they are afraid of this and wonder out loud if this is even
unconstitutional. Therefore, there is a constitutional issue to this.
You have to wonder what else could they have done to protect us be-
cause we do not want to see waivers taking place, but it is going to be
a very a rocky road for a little bit as we figure out how do we meet
Federal Rule 26(g)'s ethical obligations, and then also figure out what
is reasonable. Essentially, I think this issue will be litigated in the
future. So again, this is huge. We will not get into everything because
there is lots of other fun, exciting things to cover. When you think
about quick peek agreements, claw-back agreements, think about
Federal Rule of Evidence 502.

MR. KELLEY:

Let's talk about claw-back agreements, where I agree to give you
the documents, and you promise to give back the privileged docu-
ments. In Hopson v. Mayor of Baltimore,14 this type of agreement

14. 232 F.R.D. 228 (D. Md. 2005).

20091



CREIGHTON LAW REVIEW

came up. The judge in Hopson noted that the case was decided before
the Federal Rules amendments and that it was an inadvertent privi-
lege case. In Hopson, the court noted the difficulty of parties coming
before the court, without a court order allowing the parties to enter
into a claw-back agreement, arguing inadvertent waiver of privilege
when both parties signed a document wherein they intentionally
turned over privileged documents. The court questioned whether the
claw-back agreement in and of itself constituted a waiver of privilege.
This may have necessitated the judge's recommendation to put these
types of agreements in a court order.

MR. GILLILAND:

Judge Grimm's opinion related to Hopson is the Victor Stanley,
Incorporated v. Creative Pipe, Incorporated15 decision. Victor Stanley
is an excellent waiver case and a wake-up call case. The defendant
inadvertently produced 165 documents, which it wanted back. The
defendant also claimed that the 165 documents were privileged. How-
ever, it was the defendant's lawyer and the defendant's expert that
came up with the search terms that yielded the allegedly privileged
documents. Judge Grimm waived privilege anyway. This was total
collapse of lawyering and the defendant's lawyer's duties. Judge
Grimm was very brutal and stated that the defendant had failed to
prove its keyword search was reasonable, it had failed to identify the
keywords they actually used, it had failed to show the qualifications of
persons who came up with the keyword search, it failed to show qual-
ity assurance testing, and it failed to explain what they did and how it
was sufficient. However, the kicker, the crown jewel of Judge
Grimm's opinion was that the defendant had abandoned a claw-back
agreement. The defendant had been working on one and had aban-
doned it. When you think of Grimm's checklist, quality assurance
testing, if you know one document's privileged or a handful of docu-
ments are privileged, you do your search in Summation or Concor-
dance, and if that document does not come up with search terms they
were using, your search terms have failed. If you know something
should come up and it does not, you need to work on your search
terms. That is what he is getting at. Now, what will this mean? Do
you think you are going to have to see someone with expert status
come in? Probably not. However, you are probably going to see
paralegals or your vendors running out and saying "no, we use this
product, these were the search terms, they found these results, and

15. 2008 WL 2221841 (D. Md. May 29, 2008).
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that was their search." I think that is what you are going to see be-
cause people are not going to go out and hire experts in every case.

MR. KELLEY:

Note that Federal Rule of Evidence 502 does not address selective
waiver, a situation where a party produces documents to the govern-
ment under a waiver agreement which by its terms seeks to protect
the party from being compelled to produce the same documents subse-
quently in a civil case. With claw-back agreements, note that the goal
is to avoid a page-by-page review of documents because that is where
the legal expense is. Page-by-page review, does however, have its ben-
efits in that one of the advantages is that when you do keyword
searches, you pull all kinds of non-relevant documents into the
database which are highly sensitive to people like senior corporate ex-
ecutives and their families, including health information. The page-
by-page review has the advantage of allowing you to cull those docu-
ments out. That is something to consider when using claw-back
agreements. It also seems to beg the question of whether there are
certain kinds of cases where if: (1) the company does adequate
keyword searching, (2) senior level executives are not involved, and (3)
the amount at issue is not significant, the client can live with the risk
of turning over some confidential/sensitive information through the
use of a claw-back agreement. I do not know the answer to this ques-
tion, but I believe it is a question that that clients may raise in the
future.

MR. GILLILAND:

People get fired over Web 2.0. Ask them about Twitter, and you
can see people getting in trouble. Web 2.0 information can come into
court. I actually had a talk today with a former colleague who was
horrified that their online conduct could get them into lots of trouble.
For instance, one case where a person's MySpace page came in in-
volved a fatal car crash.16 On the person's MySpace page, the person
wrote "I'm not an alcoholic, I'm a drunkaholic." Needless to say, that
posting did not go over well in the wrongful death case against him.
In another instance, a Florida sheriff was fired because of comments
he made on his MySpace profile about women and his heavy drink-
ing. 17 Additionally, schools and colleges are monitoring MySpace and
Facebook for inappropriate conduct.' 8

16. DON TAPscorr, GROWN Up DIGITAL 66 (McGraw-Hill 2009) (2008).
17. Id.
18. Id.
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There is a whole list of social networking cases that have come out
in the past nine months. One case involved a sentence enhancement
in a criminal case because you had a convicted felon who was on You-
tube and MySpace playing with guns. 19 That is bad. In other in-
stances, you have a police officer who arrested a country music singer,
which is the beginning of a new song right there. However, the police
officer talked about the arrest on MySpace, launching an internal af-
fairs investigation of him. 20

This would only happen in a private school, but you had two fe-
male students who talked about their sexual orientation and the fact
they were in a relationship with each other.2 1 The relationship be-
tween the two female students violated the Christian canons of the
school that they signed, so they were expelled for it.

There is another case in which I wish the plaintiff success. This
case involves a school principal who is being sued because of actions
pertaining to a student who may be homosexual. 22 Specifically, a
Facebook group was entitled essentially "we Hate X," directed at the
potential homosexual student. The school was notified about this
Facebook group. Another Facebook group sprung up about school
fighting, and threats are made against the potentially homosexual
student on that profile. Shortly thereafter, the potentially homosex-
ual student got beat up. The school was on notice of all these things,
but the school chose to do nothing about them. When the school, and
specifically the principal, was confronted about the Facebook groups,
the principal's reaction was "well, is he gay?" Neither the principal
nor the school took any affirmative means to protect the student until
the student was harassed and beaten. This principal is being sued
civilly. The problem is that a bunch of the elements of student's case
were dismissed because the student should have brought the case
against the entire school district. However, the student did not.

Harassment cases and protecting our children cases are going to
be coming up because there are some real vicious sick people out
there. They basically announce hate crimes online, which is why you
start seeing schools take affirmative action to watch out for this.

19. United States v. Villanueva, 2009 U.S. App. LEXIS 3852 (11th Cir. Fla. Feb.
25, 2009).

20. Cromer v. Lexington-Fayette Urban County Gov't, 2008 U.S. Dist. LEXIS
65374 (E.D. Ky. Aug. 25, 2008) (stating that the police officer was accused of misconduct
after he posted information on his MySpace profile regarding the arrest of John Michael
Montgomery).

21. Doe v. California Lutheran High School Assn., 170 Cal. App. 4th 828, 833 (Cal.
App. 4th Dist. 2009).

22. Wolfe v. Fayetteville, 2009 U.S. Dist. LEXIS 15182 (W.D. Ark. Feb. 26, 2009).
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If anyone wants to go out and get fired today, here is a great plan
from Businessweek.2 3 A woman was a flight attendant. The woman
also had a blog named "Queen of the Skies." Warning bells should
already be going off in your mind. The woman posted photos of herself
in suggestive poses in a company airplane while in uniform. Delta
was not happy and fired the woman for inappropriate conduct. It is
important to note that when it comes to airlines, they regulate their
employees' after work conduct. You will never see a pilot in uniform
with a martini in hand. Seeing pilots with martinis in hand makes
those of us who fly kind of uncomfortable. The way airlines regulate
their employees' after work behavior while they are in uniform proba-
bly led to the outcome in this case.

Have you tried talking to a teenager or perhaps the mayor of De-
troit? Text and instant messages have their own secret language. The
secret languages of text and instant messages can be search terms. If
you see ADBB, you might wonder what it means. ADBB translates
into all done, bye-bye. Additionally, SLAP means sounds like a plan.
Furthermore LMCB means left message, call back. Also, RMMM
means reading my mail, man. These are all potential search terms.
You need to know about this stuff when you go looking for ESI. Privi-
leged instant messages? We have a guy in Kentucky. 24 The man is
involved in an employment dispute. The man claimed the spousal
privilege over some instant messages. Interesting question, if you're
at work where you have signed an Internet usage policy, can you claim
privilege from that? However, the judge goes through this beautiful
analysis of federal common law and the common law of Kentucky re-
lating to spousal privilege. But, there was one tiny problem. The man
was no longer married to the woman who he had sent the instant
messages to. It is not the BFF (best friend forever) privilege. It is not
the ex-spouse privilege. You have to be married in order to claim the
spousal privilege. Needless to say, there was a little booboo there.
There should have been a half a page opinion.

Dealing with Quon v. Arch Wireless Operating Company, Incorpo-
rated,25 the plaintiff was to serve a Federal Rule 34 request for the
text messages sent from the hours of 1:30 a.m. to 5:30 a.m. on April
30, 2003. You can wonder who was sending those text messages in the
middle of the night. That information had to be produced back to the
court during review before being given to the opposing party. The City

23. Rebecca Reisner, The Issue: A Blog, a Flight Attendant, and a Firing, BUSINESS-
WEEK, July 15 2008, http://www.businessweek.com/managing/content/jul2008/ca200807
15_178680.htm.

24. Gooden v. Ryan's Restaurant Group, Inc., 2006 WL 2946313 (W.D. Ky. Oct. 12,
2006).

25. 529 F.3d 892 (9th Cir. 2009).
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of Detroit was then to forward the request to the text message service
provider with the City's authorization to release the text messages to
the court for in camera review. The service provider was to send three
copies of the text messages on CD to the District Court for two magis-
trate judges to review in camera.

I love this next case. This might be one of the last cases we hit.
This case involves MP3 players as exhibits. In Martin v. Wal-Mart
Stores, Incorporated,26 a mother went to Wal-Mart and bought a
brand-new MP3 player for her daughter. However, Wal-Mart had this
policy of refurbishing used products and selling them as new and not
disclosing they were used to the buying public. The mother then gave
the new MP3 player to her thirteen year old daughter, Jenny, 27 and
Jenny starts playing with her MP3 player. This judge was awesome.
The judge had a sense of humor and essentially stating that "little did
Jenny know the MP3 player had a gift of its own." On the MP3 player
were sixty-two photos and six and a half hours of hard-core homosex-
ual pornography. You can imagine that mom was not happy. Con-
versely, if I practiced law, if I was a plaintiff lawyer, and this client
came in with this case, as soon as she walked out the door I would
start skipping around singing "I have got a golden ticket," because I
am wondering what house am I going to buy. Will I look better in a
Cobra or a '65 Porsche? I don't know, maybe both? I will look great
driving on the Pacific Coast Highway having fun. This case is turning
into a class action because this happened to another child before last
Christmas. This is the sort of thing that you have to say "wait a min-
ute." What is my exhibit? Do I go to a deposition and mark the MP3
player as an exhibit? Do I have someone collect all the hard core ho-
mosexual pornography off of the MP3 player? What do I have to do to
preserve the ESI? What actions need to be taken? How do I depose
somebody about this? I think you end up having a collection expert
preserve everything that is on the MP3 player to preserve it, and then
that is what you depose people about. Is this the MP3 player that
Jenny opened? So this situation is very fascinating.

There are issues with personal jurisdiction from blogging and peo-
ple getting into trouble. For all the law students out here, love is
hard. Take for instance Fatima R. Dos Santos Fahmy v. Stephen
Grahm Hogge,28 which involved two law students who were in a rela-
tionship that ended badly. The plaintiff lived in California; the defen-
dant lived in Florida. On the defendant's blog, the defendant referred

26. 2007 WL 4374175 (N.D. Ill.).
27. Jenny is an assumed name used because the daughter's true name is not con-

tained within the opinion.
28. 2008 U.S. Dist. LEXIS 87103 (C.D. Cal. Oct. 14, 2008)
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to the plaintiff as a mentally-ill, alcoholic prostitute. Additionally, the
defendant got really nasty with the names he started calling her. The
defendant was sued in California. However, California had no juris-
diction over him. The court then went through a very lengthy analysis
for personal jurisdiction requirements. You need to keep in mind that
posting defamatory information on the internet is not sufficient for
personal jurisdiction. A plaintiff must show that the defendant "ex-
pressly aimed" the statements at the plaintiff and that the defendant
knew the plaintiff was a resident of California. Judges are thinking
"what the hell do I do with this?" Ultimately, the plaintiff failed to
prove specific personal jurisdiction over the defendant because there
was no competent evidence to support her claims and the plaintiff
rested on her complaint and opposition brief. If there is blogging ac-
tivity and the blogging activity is defamatory, where is the right forum
to bring a cause of action? This is stuff that professors can have lots
and lots of fun with.29

Lorraine v. Markel American Insurance Company is a huge case
on admissibility. 30 I encourage you to read it. It is a Judge Grimm
opinion. The opinion is one-hundred pages long. I did an article at CT
Summation on e-Admissibility that addresses many of the factors for
the admissibility of ESI. So, again, very, very handy stuff. Tom?

MR. KELLEY:

That's all we have.

MR. GILLILAND:

I appreciate your time, Tom. It was a pleasure.

29. See Ottinger v. Non-Party The Journal News, 2008 N.Y. Misc. LEXIS 4579
(N.Y. Sup. Ct. 2008).

30. 241 F.R.D. 534 (D. Md. 2007).
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