
KENNEDY V. LOUISIANA: THE UNITED
STATES SUPREME COURT

ERRONEOUSLY FINDS A NATIONAL
CONSENSUS AGAINST THE USE OF THE
DEATH PENALTY FOR THE CRIME OF

CHILD RAPE

I. INTRODUCTION

For over thirty years, the Supreme Court of the United States has
recognized that the death penalty is not an unconstitutionally exces-
sive punishment.1 In Gregg v. Georgia,2 the Supreme Court held that
the death penalty, as a form of punishment, may be imposed for the
crime of murder.3 Since then, the Supreme Court has narrowed the
usage of the death penalty, preventing its use against certain classes
of defendants. 4 The Supreme Court has also determined that the
death penalty is not constitutionally permissible for the crime of rape
when the victim is an adult woman. 5

In Kennedy v. Louisiana,6 the Supreme Court held that the State
cannot impose the death penalty upon an individual for the crime of
child rape because such a sentence was unconstitutional. 7 In Ken-
nedy, Patrick Kennedy was found guilty of raping his eight year-old
stepdaughter in 1998 and was sentenced to death under Louisiana's
capital child-rape law.8 After granting certiorari, the Supreme Court
opined that the use of the death penalty for the crime of child rape

1. See Brief for Respondent at 23, Kennedy v. Louisiana, 128 S. Ct. 2641 (2008)
(No. 07-343) (citing Gregg v. Georgia, 428 U.S. 153, 187 n.35 (1976)) (noting Gregg was
decided in 1976).

2. 428 U.S. 153 (1976).
3. Gregg v. Georgia, 428 U.S. 153, 187 (1976). The Court in Gregg noted its deci-

sion addressed only the question of using the death penalty for murder, and left open
the question of whether such punishment would be acceptable for other, non-homicide
crimes. Id. at 187 n.35.

4. See, e.g., Roper v. Simmons, 543 U.S. 551 (2005) (prohibiting the use of the
death penalty when the defendant was a juvenile during the commission of the offense),
and Atkins v. Virginia, 536 U.S. 304 (2002) (prohibiting the use of capital punishment
against mentally retarded defendants).

5. Coker v. Georgia, 433 U.S. 584, 592, 600 (1977).
6. 128 S. Ct. 2641 (2008).
7. Kennedy v. Louisiana, 128 S. Ct. 2641, 2646 (2008), rehearing denied, 129 S.

Ct. 1 (2008). Louisiana had sought a rehearing upon discovering the United States Con-
gress had amended the Uniform Code of Military Justice in 2006 to make child rape a
capital offense. Petition for Rehearing at 1-2, Kennedy v. Louisiana, 129 S. Ct. 1 (2008)
(No. 07-343).

8. Kennedy, 128 S. Ct. at 2648.
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violated the Eighth Amendment's prohibition against cruel and unu-
sual punishment.9 The Supreme Court reasoned that the evolving
standards of decency of society showed a consensus against the use of
a death sentence for such crimes. 10 The Supreme Court found this
consensus despite the recent enactment of laws in six states allowing
the use of the death penalty in cases involving child rape and pending
legislation on the issue in five other states."

This Note will first review the facts and holding of Kennedy. 12

This Note will then examine past Supreme Court decisions involving
the constitutionality of the death penalty.1 3 This Note will also look
at several legislative records involving capital child rape laws. 14 This
Note will argue that the Supreme Court erred when it failed to ac-
count for the dicta of Coker v. Georgia15 and its effect on state legisla-
tion. 16 Further, this Note will show that the Supreme Court failed to
account for the differing precedential histories of Kennedy and other
lines of death penalty cases. 17 Finally, this Note will show that the
emerging national consensus at the time of the Kennedy decision fa-
vored imposing the death penalty upon individuals who were con-
victed of raping a child.' 8

II. FACTS AND HOLDING

In Kennedy v. Louisiana,19 the State of Louisiana charged Patrick
Kennedy with the aggravated rape of his stepdaughter, who was eight
years-old at the time of the rape.20 On March 2, 1998, 911 operators
received a phone call from Kennedy reporting the rape of his step-
daughter. 2 1 Kennedy claimed that he had heard screaming, ran
outside, and then found his stepdaughter in the yard after she had
been dragged, pushed down, and raped by two neighborhood boys. 22

The deputy who arrived shortly after the call noted that the yard was
inconsistent with an actual rape scene as there was a dog sleeping

9. Id. at 2649, 2664.
10. Id. at 2664.
11. Id. at 2669, 2671 (Alito, J., dissenting).
12. See infra notes 19-113 and accompanying text.
13. See infra notes 114-234 and accompanying text.
14. See infra notes 235-73 and accompanying text.
15. 433 U.S. 584 (1977).
16. See infra notes 287-310 and accompanying text.
17. See infra notes 311-42 and accompanying text.
18. See infra notes 343-68 and accompanying text.
19. 128 S. Ct. 2641 (2008).
20. Kennedy v. Louisiana, 128 S. Ct. 2641, 2645-46 (2008), rehearing denied, 129 S.

Ct. 1 (2008).
21. Kennedy, 128 S. Ct. at 2646.
22. Id.
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nearby and only a small amount of blood in the grass. 23 The police
found the victim in her bed, wrapped in a bloody blanket, wearing a t-
shirt, and profusely bleeding.24 Kennedy told the deputy that he had
carried his stepdaughter inside, but the deputy noticed that Ken-
nedy's clothes did not have any blood on them.25 The victim needed
emergency surgery to repair her injuries, which were the most severe
injuries from a sexual assault that a pediatric forensic medicine ex-
pert had seen in his years of practice.2 6

Despite the victim's insistence that Kennedy was not the perpe-
trator, the police arrested him eight days after the rape.2 7 The police
found blood underneath the victim's mattress which convinced them
that the rape did not take place outside, but rather in her bed. 28 Police
also located a bicycle which Kennedy later identified as the one used
by the teenagers to flee the scene. 29 However, the bike had flat tires,
was covered in spider webs and rust, and was inoperable.30 The police
also discovered that Kennedy made three calls prior to dialing 911,
including one to a carpet cleaning company requesting urgent assis-
tance in removing blood stains. 3 1 Roughly one month after the rape
the victim was removed from her mother's custody; upon her return to
her mother, the victim told her mother that Kennedy was the one who
had raped her.3 2 About twenty-one months later, in December of
1999, the victim taped her accusation of Kennedy in an interview with
the Child Advocacy Center.33

Kennedy went to trial in August 2003. 34 Louisiana charged Ken-
nedy with aggravated rape of a child.3 5 The prosecution sought a
death sentence for the crime. 36 The applicable statute allowed for a
death sentence if the rape victim was under the age of twelve and the
district attorney wished to seek the death penalty.3 7 The victim, who
was nearly fourteen when the trial began, testified that Kennedy had

23. Brief for Respondent at 7, Kennedy v. Louisiana, 128 S. Ct. 2641 (2008) (No.
07-343).

24. Kennedy, 128 S. Ct. at 2646.
25. Brief for Respondent, supra note 23, at 8.
26. Kennedy, 128 S. Ct. at 2646.
27. Id. at 2647.
28. Id.
29. Id.
30. Brief for Respondent, supra note 23, at 9.
31. Kennedy, 128 S. Ct. at 2647.
32. Id.
33. Id.
34. Id. at 2648.
35. Id. at 2647 (citing LA. REV. STAT. ANN. § 14:42 (1997 & Supp. 1998)).
36. Id.
37. Id. at 2647-48 (citing LA. REV. STAT. ANN. § 14:42). The statute was later

amended to include oral intercourse and include victims up to thirteen years old. LA.
REV. STAT. ANN. § 14:42 (2007).
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told her to lie to the police. 38 She also told the jury that when she
voke up, Kennedy was already on top of her.39 At the conclusion of
the trial, the jury found Kennedy guilty of aggravated rape. 40

In the penalty phase of the trial, the cousin and goddaughter of
Kennedy's ex-wife testified.4 1 She told the jury that she spent the
summer with Kennedy and his then-wife when she was eight or
nine.4 2 She testified that Kennedy had abused her sexually three
times that summer.4 3 Additionally, she stated that it took two years
before she told anyone about the abuse. 4 4 She also told the jury that
she never sought legal recourse against Kennedy.4 5 Thereafter, the
jury determined unanimously that Kennedy should receive a death
sentence for the aggravated rape of his stepdaughter.46

Kennedy appealed his conviction and sentence to the Supreme
Court of Louisiana in State v. Kennedy,47 arguing that the statute
under which he was convicted was unconstitutional because it allowed
a death sentence for a non-homicide crime.48 After affirming Ken-
nedy's conviction and sentence on other grounds, the state's high court
also held that the use of the death penalty as punishment for child
rape is not disproportionate. 4 9 In doing so, the court followed the
framework for deciding Eighth Amendment cases as set forth in At-
kins v. Virginia50 and Roper v. Simmons5 1 by the United States Su-
preme Court.52 The Supreme Court's Eighth Amendment framework,
as set forth in Atkins and Roper, consisted of a two-step test.5 3 The
first step is a review of legislative actions addressing the question at
hand, looking for objective evidence of a national consensus on the is-
sue. 54 The second step involves the Supreme Court using its own in-
dependent judgment to determine whether or not a death sentence is
proportionate to the crime. 55

38. Brief for Respondent, supra note 23, at 15.
39. Kennedy, 128 S. Ct. at 2648.
40. Id.
41. Id.
42. Brief for Respondent, supra note 23, at 17.
43. Id.
44. Kennedy, 128 S. Ct. at 2648.
45. Id.
46. Id.
47. 957 So. 2d 757 (La. 2007).
48. State v. Kennedy (Kennedy I), 957 So. 2d 757, 772 (La. 2007), rev'd, Kennedy v.

Louisiana, 128 S. Ct. 2641 (2008).
49. Kennedy I, 957 So. 2d at 779, 789.
50. 536 U.S. 304 (2002).
51. 543 U.S. 551 (2005).
52. Kennedy I, 957 So. 2d at 782.
53. Id.
54. Id.
55. Id. (quoting Roper v. Simmons, 543 U.S. 551, 564 (2005)).
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In reviewing legislative actions under the first step of the test set
forth in Atkins and Roper, the Supreme Court of Louisiana looked at
not just the number of states allowing the death sentence for the
crime of child rape, but also the direction of change on the issue. 5 6

Since 1997, four other states had joined Louisiana in making child
rape a capital crime. 5 7 In addition, the court also considered statutes
that allowed the death penalty in other non-homicide crimes. 58 The
court considered such statutes because it viewed child rape as the
most heinous crime not involving a homicide. 59 The court ultimately
found that the federal government and fourteen of the thirty-eight
states with the death penalty had laws that allowed for a death sen-
tence for some form of non-homicide crime. 60 The court reasoned that
while this provided no indication of a consensus among the states, it
nevertheless noted that the changing direction of legislation pointed
towards the allowance of death sentences for non-homicide crimes. 6 1

Thus, the Supreme Court of Louisiana found the first step of the Su-
preme Court's test satisfied, and moved on to the second step.6 2 While
noting that it could not exercise the Supreme Court's independent
judgment, the Supreme Court of Louisiana nevertheless stated that if
any non-homicide crime could be a capital crime, child rape would be
that crime. 63

Kennedy then appealed his capital sentencing to the United
States Supreme Court, which granted certiorari.6 4 Kennedy argued
that his death sentence violated the Eighth Amendment.6 5 Addition-
ally, numerous sexual assault crisis centers and social worker organi-
zations filed amici curiae briefs on Kennedy's behalf, arguing that the
imposition of the death penalty for a non-homicide child rape takes
away the incentive to leave the child alive.66 The State of Louisiana
argued that a death sentence for the crime of child rape did not violate
the Eighth Amendment.6 7 The State of Louisiana argued that societal

56. Id. at 783 (quoting Atkins v. Virginia, 536 U.S. 304, 315 (2002)).
57. Id. at 784-85. The Supreme Court of Louisiana did not count Texas because it

had not yet passed its capital child rape law. TEx. PENAL CODE ANN. § 12.42(c)(3) (Supp.
2007); Kennedy, 128 S. Ct. at 2651.

58. Kennedy 1, 957 So. 2d at 785.
59. Id. at 785, n.33 (quoting Coker v. Georgia, 433 U.S. 584, 597 (1977)).
60. Id. at 787-88.
61. Id. at 788. The court noted that in 1997, the death penalty for non-homicide

crimes was allowed by more than double the number of jurisdictions as in 1993. Id.
62. Id.
63. Id. at 788-89.
64. Kennedy v. Louisiana, 128 S. Ct. 829 (2008).
65. U.S. CONST. amend. VIII; Kennedy, 128 S. Ct. at 2645.
66. Brief of National Association of Social Workers et al. as Amici Curiae Support-

ing Petitioner at 1, 5, Kennedy v. Louisiana, 128 S. Ct. 2641 (2008) (No. 07-343).
67. Brief for Respondent, supra note 23, at 21, 23.
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awareness of child rape has increased greatly and that the outrage of
the public regarding sexual violence against young children is ex-
treme. 68 It also argued that the objective indicia showed a trend sup-
porting the imposition of the death penalty for the crime of child
rape.

6 9

In a five-four decision, the Supreme Court held the Louisiana
statute unconstitutional because the Eighth Amendment prohibits the
death penalty for the rape of a child which does not result in the
child's death.70 In doing so, the Supreme Court followed the approach
found in the precedent it set in Coker v. Georgia,7 1 Atkins, and
Roper.72 The Supreme Court found that the imposition of the death
penalty failed both the consensus and independent judgment tests set
forth in Atkins and Roper.73 Here, the Supreme Court found a na-
tional consensus against making child rape a capital crime. 74 The Su-
preme Court also used its independent judgment to determine that
the use of the death penalty in a child rape case was not a proportional
punishment.

75

In determining that there was a consensus against the use of the
death penalty for child rape, the Supreme Court looked at many of the
same indicia that the Supreme Court of Louisiana used.7 6 The Su-
preme Court weighed the forty-four states without the death penalty
for child rape against the six that made child rape a capital crime. 7 7

The Supreme Court also noted that Congress had expanded the use of
the death penalty in 1994, but did not extend it to child rape or abuse
cases.78 As part of its analysis, the Supreme Court noted that the
number of jurisdictions without the death penalty for the crime of
child rape was even greater than the number of jurisdictions outlaw-

68. Id. at 21.
69. Id.
70. Kennedy, 128 S. Ct. at 2645, 2646.
71. 433 U.S. 584 (1977).
72. Kennedy, 128 S. Ct. at 2651. The Louisiana Supreme Court used these cases

extensively in making its ruling. See generally State, 957 So. 2d at 779-91 (citing Coker,
Atkins, and Roper).

73. Kennedy, 128 S. Ct. at 2650-51.
74. Id. at 2657-58.
75. Id. at 2664.
76. Compare Kennedy, 128 S. Ct. at 2651-58 (looking at the history of state legisla-

tion on capital child rape laws, the Coker decision, and evidence of actual executions for
the crime of child rape), with Kennedy I, 957 So. 2d at 783-88 (discussing the legislative
trend among the states on capital child rape laws, the number of actual executions, and
the use of the death penalty for other non-homicide crimes).

77. See Kennedy, 128 S. Ct. at 2651-52 (analyzing state statutes making child rape
a capital crime in comparison to the 44 states without capital child rape laws).

78. Id. at 2652. Upon the filing of a petition for rehearing by Louisiana, the Su-
preme Court learned of Congress' amendment to the Uniform Code of Military Justice
making child rape a capital crime. Kennedy v. Louisiana, 129 S. Ct. 1, 1 (2008).
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ing the death penalty in the circumstances found in Atkins and
Roper.7 9 To the Supreme Court, this was evidence of a divided opinion
among the states as to whether a death sentence should be allowed for
the crime of child rape.8 0 However, the Supreme Court ultimately de-
termined that the consensus among the states was that individuals
should not be put to death for child rape.8 1

Continuing its analysis of a national consensus, the Supreme
Court looked at the argument raised by Louisiana that the jurispru-
dence set in Coker had been misunderstood by various states.8 2 The
Supreme Court found this argument unsound.8 3 Instead, the Su-
preme Court reasoned that its decision in Coker had been framed as
denying the use of the death penalty for the rape of an adult woman.8 4

The Supreme Court found little evidence of Louisiana's contention
that other legislatures had thought Coker covered child rape in addi-
tion to adult rape.8 5 The Supreme Court concluded that there were no
indications that state legislatures had misinterpreted the Coker deci-
sion.8 6 Additionally, the Supreme Court determined that the small
number of states that had made child rape a capital crime was rele-
vant to finding a consensus against the death penalty for child rape.8 7

In noting a national consensus, the Supreme Court dealt with
Louisiana's insistence of a growing trend among jurisdictions that
would counteract the small number of states making child rape a capi-
tal crime.8 8 Louisiana's argument cited activity in state legislatures
across the country as strong evidence that there was not a national
consensus against the capitalizing of child rape.8 9 However, the Su-
preme Court stated that such evidence failed to show any consistent
change amongst the several states towards allowing the death penalty
for child rape.90 The Supreme Court reasoned that societal norms
should not be based on pending legislation.9 1 Additionally, the Su-
preme Court stated that the trend argued by Louisiana involved too

79. See Kennedy, 128 S. Ct. at 2653 (counting the number of states allowing the
death penalty according to the circumstances found in Atkins, Roper, and Kennedy).

80. Id.
81. Id.
82. Id.
83. Id. The dissent found such skepticism unwarranted. Id. at 2668 (Alito, J.,

dissenting).
84. Id. at 2654 (majority opinion).
85. Id. at 2654-55.
86. Id. at 2656.
87. Id.
88. See id. at 2656-57 (noting consistent change might overcome an otherwise defi-

cient demonstration of consensus and discussing the legislative trend in capital child
rape laws).

89. Brief for Respondent, supra note 23, at 39.
90. Kennedy, 128 S. Ct. at 2656.
91. Id.
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few states to be significant, especially when compared to the numbers
in Atkins.9 2 Thus, the Supreme Court concluded that there was a na-
tional consensus against the death penalty for child rape. 9 3

Finally, the Supreme Court considered the number of actual ex-
ecutions for the crime of child rape when it determined that a national
consensus existed against the use of the death penalty for child
rape. 9 4 The Supreme Court noted that no individual had been exe-
cuted for any form of rape since 1964. 9 5 Furthermore, no individual
had been put to death for any non-homicidal crime since 1963.96 Be-
cause Kennedy and Richard Davis, another inmate in Louisiana, were
the only individuals in the nation on death row for a non-homicide
offense, the Supreme Court found this too showed a consensus against
making child rape a capital crime.97

The dissent in Kennedy first looked at the effect of the Coker deci-
sion on the state legislatures and explained that it had stunted legis-
lation regarding the death penalty for the crime of child rape.98

Acknowledging that the Coker decision eliminated capital punishment
only in cases involving adult women, the dissent nonetheless thought
the dicta of the Coker decision discouraged state legislatures from sup-
porting the enactment of the death penalty for child rape. 99 The dis-
sent in Kennedy noted that Justice Powell read the plurality opinion of
Coker as drawing a distinction between murder and all rapes; it then
reasoned if Justice Powell read the Coker opinion that way, then state
legislatures could reasonably do so as well. 10 0 The dissent in Kennedy
also stated that state courts often interpreted Coker in a manner
which distinguished murder and all rapes. 10 1 Given such interpreta-
tions, the dissent in Kennedy argued that the majority's skepticism of
such an effect was unwarranted. 10 2

The dissent in Kennedy further argued that because state legisla-
tures were affected by the Coker dicta, the majority was plainly wrong
in comparing Kennedy's case to Atkins or Roper.10 3 The dissent noted
that the Supreme Court had previously upheld the use of the death

92. See id. at 2656-57 (noting in Atkins, 18 states had shifted positions in a 15-year
span).

93. Id. at 2657.
94. Id.
95. Id.
96. Id.
97. Id. at 2657-58.
98. Id. at 2665 (Alito, J., dissenting).
99. Id. at 2665-66.

100. Id. at 2666 (quoting Coker v. Georgia, 433 U.S. 584, 603 (1977) (Powell, J.,
concurring in part and dissenting in part)).

101. Id.
102. Id. at 2668.
103. Id. at 2669.
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penalty against minors and mentally retarded individuals before At-
kins and Roper were decided.' 0 4 The dissent argued that this prece-
dential difference allowed the state legislatures the ability to decide
the issue using its informed judgment based on their constituents' val-
ues.10 5 The dissent argued that under the facts of Kennedy, legisla-
tive inaction could not be interpreted as a societal consensus but
rather acquiescence.10 6 As such, the dissent inferred a different mes-
sage from recent legislative action than the majority perceived. 10 7

The dissent reasoned that the recent enactment of the death penalty
for child rape in five states possibly marked the start of a new evolu-
tionary line of standards. 10 8

Finally, the dissent in Kennedy tackled two other indicia the ma-
jority used in finding a national consensus, Congress's inaction and
the lack of actual executions.1 0 9 The dissent noted that because so
few child rape cases are ever tried in federal courts, the Supreme
Court should give little weight to the lack of the death penalty for
child rape at the federal level. 1 10 Regarding the lack of executions of
individuals who were convicted of child rape, the dissent in Kennedy
stated that the majority had ignored the effect of the halt of all execu-
tions beginning in the late 1960s.1 11 The dissent also argued that the
enactment of the new child rape statutes were too recent to have any-
one even sentenced to death under them. 1 12 Because of all these fac-
tors, the dissent argued that though there might be a lack of a
national consensus on the use of the death penalty in child rape cases,
the Supreme Court's decision in Kennedy snuffed out a potential new
evolutionary line of legislation. 113

104. See id. (summarizing previous death penalty cases).
105. Id. Compare Roper, 543 U.S. at 551 (determining the use of the death penalty

for crimes committed by juveniles was unconstitutional), with Stanford v. Kentucky,
492 U.S. 361 (1989) (upholding the use of the death penalty in crimes committed by
juveniles).

106. Kennedy, 128 S. Ct. at 2669 (Alito, J., dissenting).
107. Id.
108. Id. The dissent further noted legislation against child abuse and child rape in

general had grown significantly since Congress passed the Jacob Wetterling Crimes
Against Children and Sexually Violent Offender Registration Program. Id. at 2669-71.

109. Id. at 2671-72.
110. Id. at 2672.
111. Id.
112. Id. at 2672 n.8.
113. Id. at 2672-73.
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III. BACKGROUND

A. COKER V. GEORGIA: THE SUPREME COURT PROHIBITS THE USE OF

THE DEATH PENALTY FOR THE RAPE OF AN ADULT

WOMAN, BUT DICTA IMPLIES THE DEATH PENALTY

IS UNCONSTITUTIONAL FOR ALL NON-

HOMICIDE CRIMES.

In Coker v. Georgia,114 the Supreme Court of the United States
concluded that the death penalty was grossly disproportionate to the
crime of rape and violated the Eighth Amendment because it was
cruel and unusual. 11 5 In Coker, a jury found Ehrlich Coker guilty of
rape, a capital crime in Georgia at the time.1 16 On September 2, 1974,
Coker escaped from detention while serving numerous sentences for
murder, rape, aggravated assault, and kidnapping. 1 17 While fleeing,
he entered the home of Allen and Elnita Carver, tied up Mr. Carver,
and then raped Mrs. Carver while brandishing a knife he took from
the kitchen. 118 Coker then stole the Carvers' car, taking Mrs. Carver
with him. 1 19 The police ultimately caught up with Coker and found
Mrs. Carver before she received additional harm. 120 The state
brought Coker to trial on counts of rape, armed robbery, escape, kid-
napping, and motor vehicle theft.121

A sentencing hearing followed Coker's conviction, and ultimately
the jury returned a capital sentence on the rape charge. 122 During
Coker's sentencing hearing, the jury instructions allowed the jurors to
consider two possible aggravating factors: (i) whether the defendant
was previously convicted of a capital crime and (ii) whether the defen-
dant committed the underlying offense during the commission of an-
other capital crime. 12 3 The jury returned a death sentence on Coker's
rape charge, finding both aggravating factors present. 12 4

114. 433 U.S. 584 (1977).
115. Coker v. Georgia, 433 U.S. 584, 592 (1977).
116. Coker, 433 U.S. at 587. See also GA. CODE ANN. § 26-2001 (1972) (providing one

convicted of rape may be punished by death).
117. Id. at 587.
118. Id.
119. Coker v. State (Coker 1), 216 S.E.2d 782, 787 (Ga. 1975).
120. Coker, 433 U.S. at 587.
121. Id. Prior to the trial, Coker was also found competent to stand trial. Id.
122. Id. at 587-88, 591. See also GA. CODE ANN. § 26-3102 (1972 & Supp. 1976) (re-

quiring a finding of aggravating factors to impose a death sentence).
123. Id. at 587-89. Here, the concurrent capital crime with rape was the armed rob-

bery. Id. at 589.
124. Id. at 591.
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Coker appealed to the Supreme Court of Georgia. 12 5 The Su-
preme Court of Georgia found all of Coker's alleged errors lacking and
affirmed his conviction. 12 6 The court then completed its mandatory
review of Coker's death sentence. 12 7 It concluded that no prejudice,
passion, or other arbitrary factor had influenced the jury's decision to
impose the death sentence upon Coker. 128 The Supreme Court of
Georgia also stated that the aggravating factors were present, and
that Coker's sentence was not disproportionate or excessive when
compared to similar cases. 12 9 Thus, the Supreme Court of Georgia
affirmed the prior judgment and sentence. 130

Coker then appealed to the United States Supreme Court. 131 The
Supreme Court granted certiorari on the single claim that the death
sentence violated the Eighth Amendment's prohibition of cruel and
unusual punishments. 13 2 Coker argued that the punishment was a
disproportionate and excessive sentence for the crime of rape.13 3 The
Supreme Court concluded that imposing a death sentence upon an in-
dividual for the crime of rape against an adult woman was grossly
disproportionate and excessive. 13 4 Therefore, the Supreme Court de-
termined that imposing the death penalty upon Coker for his rape of
an adult woman was a cruel and unusual punishment in violation of
the Eighth Amendment. 135 In doing so, the Supreme Court looked at
objective factors to avoid the appearance that the judgment was based
upon the subjective views of its Justices. 13 6

One of the factors the Supreme Court considered was the number
of jurisdictions allowing the death penalty for the rape of an adult wo-
man. 137 The Supreme Court noted that only sixteen states and the
federal government allowed a death sentence for the crime of rape in
1971.138 The Supreme Court's decision in Furman v. Georgia,13 9 in

125. Coker I, 216 S.E.2d at 786. Joined to the 79 counts of error on appeal was a
mandatory review of the capital sentence. Id. at 786, 787; see also GA. CODE ANN. § 27-
2537 (1972 & Supp. 1976) (requiring review whenever a death sentence is imposed).

126. See Coker 1, 216 S.E.2d at 787-97. Many of the alleged errors regarded Coker's
insanity plea. See id. at 788-91.

127. Id. at 786, 797.
128. Id. at 797.
129. Id.
130. Id.
131. Coker, 433 U.S. at 586.
132. Id.
133. Brief for Petitioner at 28, Coker v. Georgia, 433 U.S. 584 (1977) (No. 75-5444).
134. Coker, 433 U.S. at 592.
135. Id.
136. Id.
137. See id. at 593 (discussing the number of jurisdictions allowing death penalty

for the crime of rape through history).
138. Id.
139. 408 U.S. 238 (1972).
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1972, had invalidated most of the statutes allowing the death penalty
in the interim. 140 Following Furman, thirty-five states re-enacted the
death penalty in some form. 14 1 However, only three states authorized
a possible death sentence for the crime of rape of an adult woman.142

Thus, the Supreme Court found that while the judgment of the states
regarding the use of the death penalty for the crime of rape was not
unanimous, it nonetheless weighed on the side rejecting the death
penalty as a proper punishment for the rape of an adult woman. 14 3

The Supreme Court, in Coker, also used its independent judgment
and viewed the death penalty as disproportionate to the crime of rape
of an adult woman.' 4 4 However, the Supreme Court stated that ex-
cept for homicide, rape is the ultimate violation of an individual. 145

Nonetheless, the Supreme Court opined that rape did not compare
with homicide because homicide involved the taking of a life.146 The
Supreme Court posited that a death sentence was an excessive pen-
alty for an individual, such as a rapist, who does not take another's
life.147 This was true regardless of the presence or absence of aggra-
vating factors. 148

Justice Powell concurred in the part of the Supreme Court's judg-
ment in Coker that pronounced that the death penalty is normally a
disproportionate punishment for the rape of an adult woman. 149

However, Justice Powell dissented to the broader holding in Coker
that the death penalty is always disproportionate to the crime of
rape.150 Justice Powell reasoned that it was unnecessary for the Su-
preme Court to preclude states from creating a narrowly defined ag-
gravated rape crime that was punishable by death.15 1 He noted that
the plurality in Coker drew an unnecessarily bright line between all

140. Coker, 433 U.S. at 593.
141. Id. at 593-94.
142. Id. Three others authorized the use of the death penalty for rape, but only

when the victim was a child. Id. at 595.
143. Id. at 596.
144. Id. at 597.
145. Id.
146. Id. at 598.
147. Id. ("Life is over for the victim of a murder; for the rape victim, life may not be

nearly so happy.. .but it is not over and normally is not beyond repair.").
148. Id. at 598-99.
149. Id. at 601 (Powell, J., concurring in part and dissenting in part).
150. Id. at 603. Others have also read the plurality opinion this broadly. See ALISON

SMITH, CAPITAL PUNISHMENT: CONSTITUTIONALITY FOR NON-HOMICIDE CRIMES SUCH AS
CHILD RAPE, at CRS-2 (2008), available at http://assets.opencrs.com/rpts/RS22844-
20080321.pdf("[T[he Court held that the state may not impose a death sentence upon a
rapist who does not take a human life.").

151. Coker, 433 U.S. at 601-02 (Powell, J., concurring in part and dissenting in
part). In particular, Justice Powell considered the third aggravating factor under Geor-
gia law, outrageous or wanton vileness, which was not present in Coker or presented to
the jury in that case. Id.
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rapes and all murders, regardless of the brutality of the rape. 152 Jus-
tice Powell stated that in the crime of rape, there may be extreme var-
iations, leaving some victims so injured that life is unable to be
repaired. 153 In such cases of aggravated rape, Justice Powell stated
that the death penalty may not be disproportionate. 154 As such, he
dissented from the part of the Supreme Court's opinion in Coker which
prejudged the issue of aggravated rape. 15 5

B. ATKINS V. VRGINIA: THE SUPREME COURT STATES THAT THE

EVOLVING STANDARDS OF DECENCY USED TO JUDGE

VIOLATIONS OF THE EIGHTH AMENDMENT ARE

BASED UPON OBJECTIVE INDICIA.

In Atkins v. Virginia,156 the Supreme Court concluded that use of
the death penalty against a mentally retarded offender was excessive
and in violation of the Eighth Amendment.15 7 In Atkins, the State of
Virginia convicted Daryl Atkins of abduction, armed robbery, and cap-
ital murder. 158 In August of 1996, Atkins and William Jones ab-
ducted Eric Nesbitt, robbed him, took him to an isolated location, and
killed him by shooting him eight times.159 Both Atkins and Jones tes-
tified at Atkins's trial, each claiming the other man was the one who
shot Nesbitt. 160 The jury found Jones's testimony was more coherent
and credible than Atkins's and convicted Atkins. 16 1 During the sen-
tencing phase, the State of Virginia provided two aggravating factors:
(i) the vileness of the offense and (ii) the future danger posed by At-
kins. 16 2 The State of Virginia provided evidence of the vileness of the
murder by showing the autopsy report as well as pictures of Nesbitt's
body. 16 3 The State of Virginia also used Atkins's criminal history,
which included previous felonies, to prove his future dangerous-
ness. 164 However, Atkins provided one witness, a forensic psycholo-
gist, for his defense in the sentencing phase. 165 The psychologist
concluded that Atkins was mildly mentally retarded based upon inter-

152. Id. at 603.
153. Id.
154. Id.
155. Id. at 604.
156. 536 U.S. 304 (2002).
157. Atkins v. Virginia, 536 U.S. 304, 321 (2002).
158. Atkins, 536 U.S. at 307.
159. Id.
160. Id. Jones was originally charged with capital murder as well, but pled down to

first-degree murder in exchange for testifying against Atkins. Id. at 307 n.1.
161. Id. at 307.
162. Id. at 307-08.
163. Id. at 308.
164. Id.
165. Id.
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views he had with Atkins and a test which revealed Atkins had an IQ
of fifty-nine. 166 The jury ultimately sentenced Atkins to death.167

Atkins appealed to the Supreme Court of Virginia, arguing that
he was ineligible for a death sentence due to his mental retardation
rather than the penalty being disproportionate to the crime. 168 The
Supreme Court of Virginia affirmed the death sentence, finding no er-
ror in the lower court's judgment. 16 9 Among other counts of error, At-
kins appealed whether the death sentence was imposed due to
passion, prejudice, or another arbitrary factor, and whether the sen-
tence was disproportionate to that imposed in like cases.' 70 The Su-
preme Court of Virginia noted that Atkins did not argue that his
death sentence was influenced by prejudice, passion, or any other ar-
bitrary factor at the trial level, and a review of the case's record failed
to reveal any influence as well. 171 Instead, the Supreme Court of Vir-
ginia looked at the proportionality question Atkins had posed.172

The Supreme Court of Virginia found that Atkins's death sen-
tence was proportionate to like crimes and was unwilling to commute
Atkins's death sentence to life in prison.173 When comparing the un-
derlying facts to similar cases in an attempt to decide if Atkins's pun-
ishment was proportional to his criminal activity, the Supreme Court
of Virginia considered the circumstances of both the crime and the de-
fendant.17 4 Atkins did not argue that the sentence was disproportion-
ate for the crime he perpetrated. 175 Even if he had, the Supreme
Court of Virginia opined that it likely would have been unconvinced
given that past juries had regularly given out death sentences for sim-
ilar capital murders. 176 Instead, Atkins argued that he was mentally
retarded and that Virginia had not imposed a death sentence on any
defendant of similar mental abilities. 177 In affirming the capital sen-
tence, the Supreme Court of Virginia first noted that Atkins's actual

166. Id. at 308-09.
167. Id. at 309. After the jury initially gave Atkins a death sentence, the Virginia

Supreme Court ordered a new sentencing hearing due to a misleading verdict form; the
jury returned with a death sentence again at the second hearing. Id.

168. Id. at 310.
169. Atkins v. Commonwealth (Atkins 1), 534 S.E.2d 312, 314 (Va. 2000).
170. Atkins I, 534 S.E.2d at 318.
171. Id.
172. See id. (discussing the proportionality question).
173. Id. at 321.
174. Id. at 318. See also VA. CODE ANN. §17.1-313 (2000) ("[Tlhe court shall consider

and determine: . .. [wihether the sentence of death is excessive or disproportionate to
the penalty imposed in similar cases, considering both the crime and the defendant.").

175. Atkins 1, 534 S.E.2d at 318.
176. Id.
177. Id.
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mental capacity was in question.178 Additionally, the Supreme Court
of Virginia noted that the Supreme Court previously ruled that the
use of the death penalty against the mentally retarded did not violate
the Eighth Amendment. 17 9 In Virginia, mental retardation was a
mitigating factor in capital murder cases, but a factual factor for the
jury to weigh and not a legal factor for a court to decide. i8 0 In the end,
the Supreme Court of Virginia could not state the sentence was exces-
sive or disproportionate, and affirmed the sentence.' 8 l

Atkins appealed to the United States Supreme Court. 182 In light
of a changing legislative landscape, the Supreme Court granted certio-
rari because it wished to revisit the question of whether mentally re-
tarded individuals may be given a death penalty without violating the
Eighth Amendment.' 8 3 Atkins argued that his sentence was uncon-
stitutional because such a sentence is incompatible with the Eighth
Amendment. 18 4 He also argued that the American public had reached
a consensus against the use of the death penalty for mentally retarded
defendants because of their reduced culpability.' 8 5 This consensus,
Atkins argued, was without substantial dissent in any region or state
in the country.' 8 6

The Supreme Court agreed with Atkins, noting that a national
consensus was against the practice of executing mentally retarded of-
fenders.' 8 7 The Supreme Court stated that the constitutionality of a
punishment under the Eighth Amendment is not decided by a stan-
dard in existence when the Bill of Rights was adopted, but rather by
the "evolving standards of decency that mark the progress of a matur-
ing society." s8 8 According to the court, the evolving standards of de-
cency should be based, to the greatest extent possible, on objective
factors, the most reliable of which is enacted legislation.' 8 9 Here, the
Supreme Court noted that since its decision in Penry v. Lynaugh, 190

state legislation had changed a great deal. l
'1 Sixteen states had

joined Georgia, Maryland, and the federal government in exempting

178. See id. at 318-21 (discussing both parties' arguments regarding Atkins' mental
capacity and the associated expert testimony).

179. Id. at 319 (citing Penry v. Lynaugh, 492 U.S. 302, 336, 340 (1989)).
180. Id. at 320.
181. Id. at 321.
182. Atkins, 536 U.S. at 306, 310.
183. Id.
184. Brief for Petitioner at 18, Atkins v. Virginia, 536 U.S. 304 (2002) (No. 00-8452).
185. Id. at 19.
186. Id.
187. Atkins, 536 U.S. at 316.
188. Id. at 311-12 (citation omitted).
189. Id. at 312.
190. 492 U.S. 302 (1989).
191. Atkins, 536 U.S. at 314.
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the mentally retarded from the death penalty.19 2 The Supreme Court
gave greater significance to the consistency of the trend than the ac-
tual number of states making this change.1 9 3 It especially noted a
complete absence of legislation allowing mentally retarded individuals
to receive the death penalty. 194 Given the judgment of the state and
federal legislatures, the Supreme Court concluded that imposing a
death sentence upon a mentally retarded individual is excessive and
unconstitutional. 1

95

C. ROPER V. SIMMONS: THE SUPREME COURT AGAIN USES THE

NATIONAL CONSENSUS TEST TO DETERMINE THE DEATH

PENALTY IS EXCESSIVE WHEN APPLIED TO

JUVENILE DEFENDANTS

In Roper v. Simmons,196 the Supreme Court held that the Eighth
and Fourteenth Amendments do not allow a death sentence when the
offender was under the age of eighteen during the commission of the
crime.1 9 7 In Roper, the State of Missouri charged Christopher Sim-
mons with a variety of crimes, including first degree murder. 198 Sim-
mons, who was seventeen and a junior in high school at the time of the
crime, told friends that he planned to burglarize and murder someone
by breaking and entering, binding up a victim, and tossing the victim
off of a bridge. 19 9 Simmons and Charles Benjamin, who was then fif-
teen-years-old, got together and broke into the house of Shirley Crook
sometime in the early morning.20 0 The two tied her up with duct tape
and used her minivan to go to a state park where they proceeded to
walk her to a railroad bridge spanning the Meramec River.20 1 Sim-
mons and Benjamin wrapped Mrs. Crook in electrical wire, covered
her entire face with more duct tape, and then threw her into the river
where she drowned. 20 2 Police arrested Simmons the following day
and within two hours received a confession from Simmons.20 3

192. Id. at 314-15.
193. Id. at 315.
194. Id. at 315-16.
195. Id. at 321.
196. 543 U.S. 551 (2005).
197. Roper v. Simmons, 543 U.S. 551, 578 (2005).
198. Roper, 543 U.S. at 557. Simmons was also charged with burglary, kidnapping,

and stealing. Id.
199. Id. at 556. Simmons also told friends he could get away with the crimes be-

cause he was a minor. Id.
200. Id.
201. Id. at 556-57.
202. Id. at 557.
203. Id.
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Because he was seventeen, Simmons was tried as an adult.20 4 At
the trial, the prosecution introduced Simmons's confession as well as
witness testimony that Simmons had discussed the crime ahead of
time with other individuals and bragged about it afterwards. 20 5 The
defense did not call any witnesses, and a jury returned a guilty verdict
on the murder charge. 20 6 The prosecution sought the death penalty
during the sentencing phase, and submitted multiple aggravating fac-
tors to the jury including outrageous, wantonly vile, and inhumane
conduct that involved depravity of the mind. 20 7 The defense argued
Simmons's age and lack of a prior criminal history as mitigating fac-
tors. 20 8 However, the jury returned a recommendation for the death
penalty which the trial judge accepted. 20 9 The trial judge then im-
posed a death sentence on Simmons. 210 On his first appeal to the Su-
preme Court of Missouri, Simmons argued ineffective assistance of
counsel, which the court denied. 2 11 Simmons also filed a petition for a
writ of habeas corpus in the federal courts, which denied the writ.2 12

However, following the Supreme Court's decision in Atkins, Sim-
mons filed a new petition for post conviction relief with the Supreme
Court of Missouri. 21 3 Simmons argued that the same rationale the
Supreme Court used in Atkins also barred the death penalty in his
case.2 14 The Supreme Court of Missouri agreed, holding that there
was a national consensus against the application of the death penalty
to a juvenile offender. 2 15 The Supreme Court of Missouri noted that
in addition to the twelve states without the death penalty, eighteen
states with the death penalty nonetheless barred the executions of
juveniles. 2 16 It also noted that since Stanford v. Kentucky,2 17 five
states established a minimum age of eighteen for capital crimes. 2 18

Using this legislative evidence, the Supreme Court of Missouri set
aside the death sentence and resentenced Simmons to life without
parole.

2 19

204. Mo. REV. STAT. §§ 211.021, -.031 (2000 & Supp. 2003); Roper, 543 U.S. at 557.
205. Roper, 543 U.S. at 557.
206. Id.
207. Id.
208. Id. at 558.
209. Id.
210. Id.
211. Id. at 558-59.
212. Id. at 559.
213. Id.
214. Id.
215. Id.
216. Id. at 559-60.
217. 492 U.S. 361 (1989).
218. Roper, 543 U.S. at 560.
219. Id.
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The State of Missouri then appealed to the Supreme Court. 220

The Supreme Court granted certiorari to reconsider the question of
whether it is constitutionally permissible to give a capital sentence to
a juvenile offender.2 21 The State of Missouri argued that only the Su-
preme Court could decide if a punishment has violated the Eighth
Amendment and that the Supreme Court of Missouri erred by decid-
ing Simmons's punishment was cruel and unusual.2 22 The State of
Missouri also argued that the Stanford decision was still good law and
that the Supreme Court of Missouri had incorrectly decided to the
contrary.

22 3

The Supreme Court ultimately affirmed the Missouri Supreme
Court's decision setting aside Simmons's death sentence as cruel and
unusual.2 24 In making its determination, the Supreme Court looked
for a national consensus on the issue using objective indicia. 22 5 The
Supreme Court posited that the evidence for a national consensus
here paralleled the evidence found in Atkins. 2 26 There, a total of
thirty jurisdictions did not allow mentally retarded individuals to be
given the death penalty; here, the same number did not allow
juveniles to receive the death penalty.2 2 7 An additional indicator of
consensus was the fact that the states that allowed juveniles to receive
the death penalty rarely exercised the ability to do so. 228 One differ-
ence between Atkins and Roper was that the trend in abolishing the
death penalty for juveniles was slower than the trend of abolishing the
death penalty for mentally retarded individuals. 22 9 However, this
slower trend among the states abolishing the death penalty for
juveniles was still significant to the Supreme Court.2 30 Only five
states had abandoned the use of the death penalty for juveniles since
the Stanford decision, but the Supreme Court found the consistency of
the change most persuasive. 23 1 The Supreme Court noted that no
state had re-instituted the death penalty for juveniles since Stan-

220. Roper v. Simmons, 540 U.S. 1160 (2004).
221. Id. The Court had previously considered this question sixteen years prior in

Stanford, finding that capital punishment was permissible under such circumstances.
Roper, 543 U.S. at 555-56.

222. Brief for Petitioner at 8, Roper v. Simmons, 543 U.S. 551 (2005) (No. 03-633).
223. Id.
224. Roper, 543 U.S. at 578-79.
225. Id. at 564.
226. Id.
227. Id. Twelve of the 30 states in each case are those which do not have any death

penalty at all; the other 18 are states with the death penalty but not in the circum-
stances at issue. Id.

228. Id.
229. Id. at 565.
230. Id.
231. Id. at 565-66. In contrast, 16 states switched positions in Atkins. Id. at 565.
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ford.
2 3 2 Taken together, these objective indicia showed a national

consensus that juveniles were categorically less culpable in their
crimes than the average criminal. 23 3 Thus, the Supreme Court opined
that the use of the death penalty against juveniles is forbidden by the
Eighth and Fourteenth Amendments. 234

D. THE UNITED STATES CONGRESS AND THE LEGISLATURES OF THE

SEVERAL STATES DEBATE CAPITAL CHILD RAPE LAWS IN

THE WAKE OF COKER

Several states, along with the Congress, followed the Louisiana
legislature in enacting laws making child rape a capital offense. 23 5

Louisiana enacted the death penalty for the crime of child rape in
1995.236 Thereafter, Montana and Georgia enacted their own laws, in
1997 and 1999 respectively, making child rape a capital offense with
the presence of aggravating circumstances. 23 7 Oklahoma enacted
similar legislation in 2006, with South Carolina and Texas following
in 2007 with their own capital child rape laws.238

Texas's law making child rape a capital crime was known as the
Jessica Lunsford Act. 23 9 The act was named after Jessica Lunsford, a
young girl who was sexually assaulted before being murdered in
2005.240 Jessica Lunsford's killing spawned a national movement to
implement laws targeting sexual crimes. 24 1 The Jessica Lunsford Act
made it out of the Texas legislature's criminal jurisprudence commit-
tee with five votes in favor and four abstentions. 24 2 Supporters of the
Jessica Lunsford Act stated that sexual crimes against children were
horrific and that the death penalty was a just and appropriate penalty
for repeat offenders. 24 3 The supporters also noted that five other
states had already authorized the use of the death penalty for sexual
crimes against children and other states were considering doing the

232. Id. at 566.
233. Id. at 567.
234. Id. at 578.
235. National Defense Authorization Act, 10 U.S.C. §§ 856, 920 (2006); GA. CODE

ANN. § 16-6-1 (2007); TEX. PENAL CODE ANN. § 12.42(c)(3) (Supp. 2007).
236. Kennedy v. Louisiana, 128 S. Ct. 2641, 2651 (2008), rehearing denied 129 S. Ct.

1 (2008) (citing LA. REV. STAT. ANN. § 14:42 (1997 & Supp. 1998)).
237. Kennedy, 128 S. Ct. at 2651 (citing GA. CODE ANN. § 16-6-1 and MONT. CODE

ANN. § 45-5-503 (2007)).
238. Id. (citing OKLA. STAT. tit. 10, § 7115(K) (2007), S.C. CODE ANN. § 16-3-

655(C)(1) (2007), and TEX. PENAL CODE ANN. § 12.42(c)(3)).
239. 2007 Tex. Gen. Laws 1120 (codified at TEx. PENAL CODE ANN. § 12.42).
240. HB 8 COMMITTEE REPORT, House Research Organization Bill Analysis 5-6

(2007), http://www.lrl.state.tx.us/scanned/hroBillAnalyses/80-0/HB8.PDF.
241. Id. at 5-6.
242. Id. at 1.
243. Id. at 6.
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same.24 4 Additionally, supporters noted that the Supreme Court's de-
cision in Coker was limited to rapes of adult women and not children,
and that the outcome of a possible review of the Jessica Lunsford Act
by the Supreme Court was far from certain. 2 45

Opponents of Texas's Jessica Lunsford Act noted that while sex
crimes committed against children are heinous, the death penalty was
nonetheless disproportionate to the crime. 24 6 The opponents also
stated that death sentences should be reserved solely for murder, and
child rape, while hideous and deserving of severe punishment, is not
the same as murder.2 4 7 Opponents of the Jessica Lunsford Act also
raised questions about the constitutionality of the capital provisions
contained within the Act, as well as the cost to Texas of the appeals
process for individuals with death sentences. 248 Once the Jessica
Lunsford Act reached the floor of the Texas House of Representatives,
three representatives - Coleman, Miles, and Rodriguez - all expressed
concerns regarding the Jessica Lunsford Act's constitutionality after
voting nay.2 49 Representative Rodriguez specifically stated a belief
that the Supreme Court would reserve the death penalty solely for
murders.

25 0

After making its way out of a Conference Committee, the Texas
House of Representatives passed the Jessica Lunsford Act with 122
votes in favor and seventeen against. 25 1 The Texas Senate voted on
the Jessica Lunsford Act one day earlier, passing it by a thirty-to-one
margin. 25 2 The governor of Texas then signed the Jessica Lunsford
Act into law on June 15, 2007.253

In addition to the aforementioned six states, five other state legis-
latures were also considering the enactment of capital child rape laws
as the Supreme Court considered Kennedy v. Louisiana.254 Alabama
and Tennessee considered capitalizing child rape, but the bills died in
committee. 2 55

244. Id. at 6-7.
245. Id. at 7.
246. Id. at 10.
247. Id.
248. Id.
249. H. 80-32, Reg. Sess., at 732-33 (Tex. 2007).
250. Id. at 733.
251. H. 80-79, Reg. Sess., at 4552-53 (Tex. 2007).
252. S. 80-64, Reg. Sess., at 2236 (Tex. 2007).
253. H. 80-87, Reg. Sess., at 7404 (Tex. 2007).
254. 128 S. Ct. 2641 (2008). Kennedy, 128 S. Ct. at 2656.
255. See H.B. 456, Reg. Sess. (Ala. 2008), available at http://alisdb.legislature.state.

al.usacasACTIONHistoryFrame.asp?OID=56727&LABEL=HB456 (stating that the
bill was referred to committee); S.B. 0157, 105th Gen. Assem., Reg. Sess. (Tenn. 2007-
08), available at http://www.capitol.tn.gov/legislation/Archives105GA/bills/BillStatus/
SB0157.htm (showing the committee history of the bill in both chambers of Tennessee's
General Assembly).
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Colorado's Senate considered a bill that would have created a new
offense, aggravated sexual assault on a child, a Class 1 felony subject
to capital punishment if the prosecutor submitted DNA evidence along
with a statement of intent to seek capital punishment. 256 During the
Colorado Senate's Committee on Judiciary's discussions, opponents of
the Colorado bill noted that Kennedy was pending before the Supreme
Court and thought this bill was premature. 2 57 Nonetheless, the bill
made it out of the Colorado Senate's Committee on Judiciary by a five-
to-two margin. 25 s However, Colorado's bill, which would have created
the offense of aggravated sexual assault on a child, died in the Colo-
rado Senate's Appropriations Committee on April 11, 2008.259

Missouri Governor Matt Blunt publicly supported making child
rape a capital crime in December 2007.260 In January 2008, in his
State of the State Address, Governor Blunt recommended legislation
to Missouri's General Assembly for that purpose.2 6 1 Thereafter, legis-
lation making child rape a capital crime was introduced in both cham-
bers of Missouri's legislature.2 62 After two readings, the Missouri
House of Representatives's version of the bill was referred to its Crime
Prevention and Public Safety Committee on April 10, 2008.263 The
Missouri Senate's Committee on the Judiciary and Civil and Criminal
Jurisprudence sent its own version of the bill, SB 1194, to the full Mis-
souri Senate on April 24, 2008.264 The bill was then placed on the
informal calendar by Missouri's Senate. 26 5

Mississippi's legislature also considered a bill making rape of a
child a capital offense in 2008.266 The Mississippi Senate passed the
bill unanimously, fifty-two-to-zero, on February 27, 2008.267 How-

256. S.B. 08-195, 66th Gen. Assem., 2d Reg. Sess. (Colo. 2008).
257. SENATE COMMITTEE ON JUDICIARY, Bill Summary For Bill Number SB08-195,

2d Reg. Sess. (Colo. 2008), available at http://www.leg.state.co.us/Clics/Clics2008A/
commsumm.nsf/IndSummI4358B6216FEC9FEA872574080075FE4A?OpenDocument.

258. Id.
259. SENATE COMMITTEE ON APPROPRIATIONS, BILL SUMMARY FOR BILL NUMBER

SB08-195, 2d Reg. Sess. (Colo. 2008), available at http://www.leg.state.co.us/Clics/Clics
2008A/commsumm.nsf/IndSumm19D6164BC087A9856872574280051A281?Open
Document.

260. Brief of Amici Curiae Missouri Governor Matt Blunt and Members of the Mis-
souri General Assembly in Support of Respondent at 2, Kennedy v. Louisiana, 128 S. Ct.
2641 (2008) (No. 07-343).

261. Id.
262. Id.
263. H. 94-51, 2d Reg. Sess., at 883 (Mo. 2008).
264. S. 94-57, 2d Reg. Sess., at 946 (Mo. 2008).
265. S. 94-59, 2d Reg. Sess., at 992 (Mo. 2008).
266. S.B. 2596, 2008 Reg. Sess. (Miss. 2008).
267. MISSISSIPPI STATE SENATE, 2008 REGULAR SESSION, YEAS AND NAYS ON S.B. No.

2596, at 1, http://billstatus.ls.state.ms.us/2008/pdf/votes/senate/0510009.pdf.
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ever, the bill died in committee on March 17, 2008 after being sent to
Mississippi's House of Representatives. 2 68

In 2006, Congress amended the Uniform Code of Military Justice
by explicitly separating the crime of child rape from rape in general
and making child rape punishable by death. 26 9 Congress's amend-
ment to the Uniform Code of Military Justice was contained in the
2006 National Defense Authorization Act.2 70 After a conference com-
mittee, the House of Representatives passed the 2006 National De-
fense Authorization Act by a margin of 374 to forty-one. 27 1 The
Senate passed the act by voice vote. 2 72 The President then signed Ex-
ecutive Order 13,447, implementing the child rape provisions and
making child rape a capital crime.2 73

IV. ANALYSIS

In Kennedy v. Louisiana,2 74 the Supreme Court of the United
States held that capital punishment is categorically prohibited by the
Eighth Amendment for the crime of child rape, so long as the rape
neither resulted in the death of the child nor was intended to result in
the death of the child.27 5 In doing so, the Supreme Court reasoned
that the Louisiana statute which permitted the use of the death pen-
alty for the rape of a child under the age of twelve was unconstitu-
tional.2 76 The Supreme Court determined that Patrick Kennedy's
crime, the aggravated rape of his eight-year old stepdaughter, did not
fall among the narrow category of crimes for which a death sentence is
permissible. 27 7 The Supreme Court concluded that there was a na-
tional consensus against the use of the death penalty for child rape. 2 78

The Supreme Court also concluded that, using its independent judg-
ment, the death penalty was not a proportional penalty for the crime
of child rape.27 9

268. Mississippi Legislature 2008 Regular Session, SB 2596 - History of Actions/
Background (July 1, 2008), http://billstatus.ls.state.ms.us/2008/pdf/history/SB/SB2596.
xml.

269. Petition for Rehearing at 1-2, Kennedy v. Louisiana, 129 S. Ct. 1 (2008) (No.
07-343).

270. National Defense Authorization Act, 10 U.S.C. §§ 856, 920 (2006).
271. 151 CONG. REc. H12242-01 (2005).
272. 151 CONG. REc. S14275 (2005).
273. Exec. Order No. 13,447, 72 Fed. Reg. 56,179, 56,214 (2007).
274. 128 S. Ct. 2641 (2008).
275. Kennedy v. Louisiana, 128 S. Ct. 2641, 2646 (2008), rehearing denied, 129 S.

Ct. 1 (2008).
276. Kennedy, 128 S. Ct. at 2646, 2647.
277. See id. at 2645-46, 2650 (stating capital punishment is limited to the most seri-

ous crimes, but holding the death penalty is unconstitutional for the crime of child
rape).

278. Id. at 2657-58.
279. Id. at 2664.
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In Kennedy, the Supreme Court erred in deciding that there was a
national consensus against the use of the death penalty for the crime
of child rape, and that such a consensus was evidence that the evolv-
ing standards of society made the use of the death penalty in child
rape cases unconstitutional. 28 0 The analysis of this Note will show
that the Supreme Court erroneously dismissed the effect of dicta in its
Coker v. Georgia28 1 opinion upon state legislatures as they considered
the use of the death penalty for child rape crimes.28 2 This Note's anal-
ysis will also show that the Supreme Court failed to properly distin-
guish the history of the line of cases culminating in Atkins v.
Virginia28 3 and Roper v. Simmons2 84 from the history of cases that led
to its decision in Kennedy.28 5 Finally, this Note will show that the
Supreme Court erred in finding a national consensus against the use
of the death penalty for the crime of child rape because the emerging
consensus, shown through trends in legislation at the time of the Ken-
nedy decision, showed support for the death penalty for such
crimes.

2 86

A. IN KENNEDY V. LOUISIANA, THE SUPREME COURT ERRONEOUSLY

DISMISSED THE PRECLUSIVE EFFECT OF THE DICTA IN

COKER V. GEORGIA UPON STATE LEGISLATURES

CONSIDERING THE USE OF THE DEATH

PENALTY FOR THE CRIME OF CHILD RAPE.

In finding that there was a national consensus against the use of
the death penalty in the case of child rape in Kennedy v. Louisiana,2 8 7

the Supreme Court erred when it dismissed the effect of the dicta in
its Coker v. Georgia28 8 opinion upon legislatures considering the use
of the death penalty for the crime of child rape.28 9 One of the argu-
ments made by Louisiana and its amici was that some legislatures
throughout the country had read the Coker opinion as prohibiting the
use of the death penalty for child rape when, in fact, the opinion did
not apply to that crime specifically. 290 While the Supreme Court in
Coker only decided the constitutionality of the death penalty for the

280. See infra notes 287-368 and accompanying text.
281. 433 U.S. 584 (1977).
282. See infra notes 287-310 and accompanying text.
283. 536 U.S. 304 (2002).
284. 543 U.S. 551 (2005).
285. See infra notes 311-42 and accompanying text.
286. See infra notes 343-68 and accompanying text.
287. 128 S. Ct. 2641 (2008).
288. 433 U.S. 584 (1977).
289. See infra notes 290-310 and accompanying text.
290. Kennedy v. Louisiana, 128 S. Ct. 2641, 2653 (2008), rehearing denied, 129 S.

Ct. 1 (2008).
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crime of raping an adult woman, it indicated in dicta that the death
penalty was excessive for any rapist who does not kill his victim. 29 1

The Supreme Court in Kennedy noted that its dicta in Coker, if read
alone, could cause an individual reading of the Coker decision to be-
lieve that the death penalty was prohibited for all crimes of rape,
adult and child alike. 2 92 However, the Supreme Court also noted that
its decision in Coker contained repeated references to adult women
and adult females, and that the difference between child rape and
adult rape was central to its reasoning in Coker.29 3 Therefore, the Su-
preme Court in Kennedy concluded that there was no indication that
state legislatures had misinterpreted its Coker decision to hold that
the use of the death penalty for child rape crimes was
unconstitutional. 294

The Supreme Court's skepticism that its dicta in Coker had an
effect on state legislatures was unwarranted and contrary to the avail-
able evidence.2 9 5 Although legislatures at the state level do not create
the same level of legislative materials as Congress, there was evidence
of opposition to the use of the death penalty for the crime of child rape
due to its futility.2 96 Specifically, the dissent in Kennedy noted oppo-
nents to death penalty legislation respecting child rape; Oklahoma,
South Carolina, and Texas invoked Coker's dicta to show why such
legislation should be abandoned. 29 7 Specifically, three Texas legisla-
tors voted against the Jessica Lunsford Act because of constitutional
concerns and the belief that the Supreme Court would reserve the use
of the death penalty for murder alone. 298 State court opinions from
California, Florida, Illinois, Utah, and others also questioned the con-
stitutionality of the death penalty for child rape and other non-homi-
cide crimes. 29 9 Similarly, a Congressional Research Service report for
Congress noted that the Coker decision was often read as prohibiting

291. Coker v. Georgia, 433 U.S. 584, 592, 598 (1977). The Court stated in Coker:
"The murderer kills; the rapist... does not. Life is over for the victim of a murderer; for
the rape victim, life may not be nearly so happy as it was, but it is not over and normally
is not beyond repair." Id. at 592.

292. Kennedy, 128 S. Ct. at 2654.
293. Id.
294. Id. at 2656.
295. Id. at 2668 (Alito, J., dissenting).
296. Id.
297. See id. (noting the opposition to capital child rape laws in those three states

based their opposition on futility and unconstitutionality grounds).
298. H. 80-32, Reg. Sess., at 732-33 (Tex. 2007).
299. See Kennedy, 128 S. Ct. at 2666-67 (Alito, J., dissenting) (citations omitted)

(noting the discussion of the Coker opinion by the courts of the four states).
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the death penalty for all crimes not involving the death of the
victim.

3 00

However, the dissent in Kennedy was not the only judicial opinion
believing the Coker decision could be interpreted as stating the use of
the death penalty for all rapes, adult and child alike, was unconstitu-
tional.3° 1 Concurring in part and dissenting in part in Coker, Justice
Powell agreed with the judgment on the facts of the case but did not
join the plurality's opinion because the plurality held that the death
penalty was always disproportionate to the crime of rape, regardless
of the brutality of the crime or other circumstances. 30 2 Justice Powell
opined that it was unnecessary for the plurality to foreclose all of the
state legislatures from creating a narrowly defined crime of aggra-
vated rape that could be punishable by death. 30 3 Instead, Justice
Powell thought the Supreme Court's plurality created a division be-
tween murder and all rapes, regardless of the effect upon the victim or
the brutality of the crime. 3 ° 4 As the dissent in Kennedy noted, if Jus-
tice Powell read the Supreme Court's decision in Coker as foreclosing
state legislatures from creating a narrowly defined crime of rape that
could be punished by death, then state legislatures would have been
reasonable to do the same. 30 5

Consequently, the Supreme Court's dicta in Coker stunted state
legislation regarding the use of the death penalty for the crime of child
rape.30 6 The Supreme Court's dicta in Coker gave legislators reason
to believe that any law allowing the use of the death penalty for the
crime of child rape would ultimately be ruled unconstitutional. 30 7 Be-
cause of this belief, state legislators were strongly discouraged from
pursuing legislation which would have allowed individuals convicted
of raping a child to receive a death sentence regardless of the legisla-
tors' values or the values of the constituents whom they repre-
sented.30 8 Therefore, the Supreme Court's reliance on the numerical
fact that only six states had enacted laws permitting the use of the

300. ALISON SMITH, CAPITAL PUNISHMENT: CONSTITUTIONALITY FOR NON-HOMICIDE

CRIMES SUCH AS CHILD RAPE, at CRS-3 (2008), available at http://assets.opencrs.com/
rpts/RS22844 20080321.pdf.

301. Compare Kennedy, 128 S. Ct. at 2665 (Alito, J., dissenting) (discussing how the
Coker dicta stunted legislative action on child rape), with Coker, 433 U.S. 584, 603
(Powell, J., concurring in part and dissenting in part) (stating the plurality drew a line
between all rapes and murder for capital punishment purposes).

302. Coker, 433 U.S. at 601 (Powell, J., concurring in part and dissenting in part).
303. Id. at 601-02.
304. Id. at 603.
305. Kennedy, 128 S. Ct. at 2666 (Alito, J., dissenting).
306. Id. at 2665.
307. See id. (stating the Coker dicta stunted legislation and gave legislators reason

to believe any capital child rape law would be deemed unconstitutional).
308. Id. at 2665-66.
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death penalty for the crime of child rape was unreasonable. 30 9 Inac-
tion in this case was not an expression of society's values, but acquies-
cence to the Supreme Court's ruling in Coker.3 10

B. THE SUPREME COURT FAILED TO RECOGNIZE AND DISTINGUISH

THE DIFFERING EFFECTS OF PRIOR CASE LAW ON

LEGISLATIVE TRENDS IN KENNEDY AS COMPARED

TO ATKINS AND ROPER

In Kennedy v. Louisiana,3 11 the Supreme Court used the facts
and precedents it established in Atkins v. Virginia31 2 and Roper v.
Simmons 3 13 to erroneously justify its conclusion that a national con-
sensus against the use of the death penalty for the crime of rape ex-
isted. 3 14 When determining the evolving standards of society, the
Supreme Court looks for objective indicia of a national consensus on
the issue.3 15 The objective indicia that the Supreme Court analyzes
are expressed through state practices regarding executions as well as
legislative enactments. 3 16 One of these objective indicators that the
Supreme Court uses is a tally of the jurisdictions allowing the death
penalty under the circumstances of the case.3 17 In Kennedy, however,
the Supreme Court took this one step further and compared the sum-
mary of the jurisdictions that permitted death sentences for child rap-
ists with a similar tally of jurisdictions found in other cases, including
Atkins and Roper.3 18 The dissent in Kennedy disputed these compari-
sons with Atkins and Roper, stating that the Supreme Court was
wrong to do so in light of the Coker dicta.319

In Atkins, the Supreme Court concluded that in light of decency's
evolving standards, punishing a mentally retarded offender with a
death sentence was excessive and violated the Eighth Amendment. 320

309. Compare Kennedy, 128 S. Ct. at 2653 (majority opinion) (declaring the Coker
dicta was interpreted too broadly is unsound), with Kennedy, 128 S. Ct. at 2669 (Alito,
J., dissenting) (stating any inference from legislative action is very different from the
message the Court perceives).

310. Kennedy, 128 S. Ct. at 2669 (Alito, J., dissenting).
311. 128 S. Ct. 2641 (2008).
312. 536 U.S. 304 (2002).
313. 543 U.S. 551 (2005).
314. See infra notes 315-42 and accompanying text.
315. Kennedy v. Louisiana, 128 S. Ct. 2641, 2649, 2651 (2008), rehearing denied,

129 S. Ct. 1 (2008).
316. Kennedy, 128 S. Ct. at 2650.
317. See generally id. at 2651-53 (discussing the history of capital child rape laws

among the various and several states).
318. See id. at 2652-53 (discussing the number of states allowing the death penalty

for mentally retarded offenders, juvenile offenders, and child rapists prior to the deci-
sions in Atkins, Roper, and Kennedy, respectively).

319. Id. at 2669 (Alito, J., dissenting).
320. Atkins v. Virginia, 536 U.S. 304, 321 (2002).
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In Atkins, the Supreme Court's decision regarding the death penalty's
usage upon a mentally retarded offender came thirteen years after its
decision in Penry v. Lynaugh.3 2 1 In Penry, the Supreme Court had
determined that the use of the death penalty upon a mentally re-
tarded offender was constitutionally permissible. 3 22 The Supreme
Court in Atkins opined that the public, legislatures, and scholars ques-
tioned the use of the death penalty upon mentally retarded offenders
in the thirteen years since Penry, and that those deliberations in-
formed the Supreme Court regarding a national consensus on the is-
sue.3 23 Specifically, the Supreme Court noted that numerous states,
including Nebraska, enacted legislation prohibiting the use of the
death penalty against mentally retarded offenders during the thirteen
years between its decision in Penry and its decision in Atkins. 32 4

Moreover, the Supreme Court noted that even among states which al-
lowed such executions, the practice was only rarely carried out.3 2 5

Likewise, in Roper, the Supreme Court deemed the use of the
death penalty against a juvenile offender unconstitutional. 3 26 Here,
too, the Supreme Court was reconsidering an issue that, in Stanford v.
Kentucky,3 27 it had previously ruled on only sixteen years prior.328

The Supreme Court in Stanford had determined that the use of the
death penalty upon convicted murderers who were sixteen or seven-
teen years-old during the commission of the crime was Constitu-
tional. 3 29 In deciding that its decision in Stanford should no longer be
controlling and that such use of the death penalty should be prohib-
ited, the Supreme Court in Roper noted that the evidence of a national
consensus paralleled the evidence of the national consensus found in
Atkins. 3 30 Though the number of states enacting legislation was
smaller than the number in Atkins, the Supreme Court emphasized
that the consistency of the change of direction was more significant. 33 1

In particular, the Supreme Court noted that following Stanford, no
state had re-enacted legislation to permit the death penalty against
juveniles.

33 2

321. 492 U.S. 302 (1989). Atkins, 536 U.S. at 307.
322. Penry v. Lynaugh, 492 U.S. 302, 340 (1989).
323. Atkins, 536 U.S. at 307.
324. See id. at 314-15 (noting state statutory enactments from 1990 through 2001

eliminating the use of the death penalty upon mentally retarded criminals).
325. Id. at 316.
326. Roper v. Simmons, 543 U.S. 551, 578 (2005).
327. 492 U.S. 361 (1989).
328. Roper, 543 U.S. at 556.
329. Stanford v. Kentucky, 492 U.S. 361, 380 (1989).
330. Roper, 543 U.S. at 564, 575.
331. Id. at 565.
332. Id. at 566.
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In Kennedy, the Supreme Court noted that the objective indicia
utilized in Atkins and Roper were relevant, and similarly began its
discussion with a look at the history of the death penalty for rape. 33 3

As the dissent in Kennedy noted, however, this comparison was
plainly wrong. 33 4 The Supreme Court's decisions in Penry and Stan-
ford had explicitly allowed the use of the death penalty under the cir-
cumstances in question; thus, legislative action could be seen as an
indication of legislative expression during the interim between those
cases and Atkins and Roper.33 5

In contrast, the Supreme Court's opinion in Coker provided a legal
environment where state legislatures would think that enacting the
use of the death penalty for the crime of child rape would be futile,
rather than be upheld. 33 6 Opponents of the Oklahoma law making
child-rape a capital crime argued that the Supreme Court had already
declared such laws unconstitutional. 3 37 Likewise, a South Carolina
representative forecasted that the state's statute making child-rape a
capital offense would not survive a constitutional challenge because
death was not involved.3 38 Several opponents of the Jessica Lunsford
Act in Texas voted against the Jessica Lunsford Act because they
thought it was unconstitutional. 33 9 Because of these feelings of futil-
ity, the states that enacted the death penalty for the rape of a child
were doing so despite Coker, not because of it. 34 0 Such a difference
should have been considered by the majority in Kennedy when it was
looking for evidence of a legislative trend; instead, the majority dis-
missed the small number of states which enacted legislation to make
the death penalty available for individuals convicted of child rape as
not being comparable to the data and the trends the court found in
Atkins and Roper.3 4 1 By improperly comparing this case with the de-

333. Kennedy, 128 S. Ct. at 2651.
334. Kennedy, 128 S. Ct. at 2669 (Alito, J., dissenting).
335. Compare Penry, 492 U.S. at 340 (stating mental retardation may lessen culpa-

bility but does not exclude the use of the death penalty altogether), and Stanford, 492
U.S. at 380 (concluding the Eighth Amendment does not prohibit the use of the death
penalty on a juvenile offender), with Atkins, 536 U.S. at 321 (concluding capital punish-
ment on mentally retarded offenders is excessive), and Roper, 543 U.S. at 578 (stating
the Eighth and Fourteenth Amendments prohibit the use of the death penalty on juve-
nile offenders).

336. Kennedy, 128 S. Ct. at 2668 (Alito, J., dissenting).
337. Id. (citing Senator Nichols Targets Child Predators with Death Penalty, Child

Abuse Response Team, OKLA. ST. SEN. COMMC'Ns Dtv., May 26, 2006, http://www.ok-
senate.gov/news/pressreleases/press-releases_2006/pr20060526d.htm).

338. Id. (citing Richard Davenport, Emotion Drives Child Rape Death Penalty De-
bate in South Carolina, ASSOCIATED PRESS, Apr. 4, 2006).

339. H. 80-32, Reg. Sess., at 732-33 (Tex. 2007).
340. Kennedy, 128 S. Ct. at 2668, 2669 (Alito, J., dissenting).
341. Compare Kennedy, 128 S. Ct. at 2657 (majority opinion) (noting the change in

direction was not comparable to the one in Roper), with Kennedy, 128 S. Ct. at 2669
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cisions in Atkins and Roper, the Supreme Court arrived at a conclu-
sion that was both sweeping and unjustified. 3 42

C. THE SUPREME COURT FAILED TO RECOGNIZE THE EMERGING
NATIONAL CONSENSUS IN FAVOR OF THE ALLOWANCE OF

THE DEATH PENALTY FOR THE CRIME OF CHILD

RAPE.

Despite evidence of a trend emerging in favor of the allowance of
the death penalty for the crime of child rape, the Supreme Court, in
Kennedy v. Louisiana,343 erroneously found a national consensus
against the use of the death penalty for the crime of child rape.3

44 A
national consensus is evidence of society's evolving standards of de-
cency, and the recent enactments of death penalty legislation for the
crime of child rape by multiple states represented the emergence of a
new evolutionary line of consensus. 34 5 Such legislation is part of the
objective indicia used by the Supreme Court to determine such a con-
sensus.34 6 When looking at such legislation, the Supreme Court looks
not just at the number of states enacting the legislation, but also the
direction of change in legislative philosophy; a consistent change in
one direction or the other may overcome an otherwise inconclusive
demonstration of consensus. 3 47 A consistent change was shown in
Kennedy in at least two ways: stiffer penalties for child rape across the
country, including non-death penalty states, and the enactment of
laws in multiple states and the federal government that allowed the
use of the death penalty for the crime of child rape. 3 48

Nationwide, there has been growing alarm regarding child rape
and other sexual crimes against minors as the number of reported in-
stances have increased. 34 9 In response, the federal governmnet en-
acted the Jacob Wetterling Crimes Against Children and Sexually
Violent Offender Registration Program in 1994, and all fifty states
have enacted statutes complying with that Congressional enact-
ment.3 50 Additionally, Washington D.C. and twenty-one states have
enacted laws allowing sexual offenders to be involuntarily committed,

(Alito, J., dissenting) (stating the Court was plainly wrong when it compared the child
rape situation with Atkins or Roper).

342. Kennedy, 128 S. Ct. at 2665, 2669 (Alito, J., dissenting).
343. 128 S. Ct. 2641 (2008).
344. See infra notes 345-68 and accompanying text.
345. Kennedy v. Louisiana, 128 S. Ct. 2641, 2665, 2669 (2008), rehearing denied,

129 S. Ct. 1 (2008) (Alito, J., dissenting).
346. Kennedy, 128 S. Ct. at 2650, 2651 (majority opinion).
347. Id. at 2656 (citing Atkins v. Virginia, 536 U.S. 304, 315 (2002)).
348. See infra notes 349-68 and accompanying text.
349. Kennedy, 128 S. Ct. at 2669-70 (Alito, J., dissenting).
350. Id. at 2670.
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and at least a dozen states have enacted residency restrictions. 35 1 In
1976, one year before the Supreme Court released its decision in
Coker, there were six thousand reported cases of child sexual abuse;
by 2003 there were an estimated ninety thousand cases reported. 35 2

The enactment of capital child rape laws is in-step with society's re-
sponse to the increase in child abuse and is indicative of society's
evolving standards since the Supreme Court's decision in Coker.3 53

Furthermore, the Supreme Court itself noted that six states had
enacted legislation to allow the use of the death penalty for the crime
of child rape since 1995. 3 54 Additionally, Congress created the sepa-
rate crime of child rape in the Uniform Code of Military Justice in
2006, with the enacting legislation passed by a 374 to forty-one mar-
gin in the House of Representatives. 3 55 Against this, the majority
noted that five states considered such legislation, but the legislation
ultimately failed or was rejected in one form or another.3 56

Yet, as the dissent in Kennedy pointed out, the developments in
those five states all occurred following the Supreme Court's grant of
certiorari in Kennedy.35 7 The Supreme Court granted certiorari to
Kennedy on January 4, 2008, and held oral arguments in the case on
April 16, 2008. 35 8 Colorado's bill capitalizing child rape died in com-
mittee on April 11, 2008.3 5 9 Mississippi's bill was passed by the Mis-
sissippi Senate unanimously before dying in a committee of the House
of Representatives on March 17, 2008.360 The Missouri bill that
would have capitalized the crime of child rape was only placed on hold
in late April 2008.361 This legislative delay on the Missouri bill that
would have capitalized the crime of child rape occured only after the
governor and members of the Missouri General Assembly had filed an

351. Id. at 2670-71.
352. Id. at 2669 n.2.
353. Id. at 2669.
354. Id. at 2651 (majority opinion).
355. 151 CONG. REC. H12242-01 (2005); Petition for Rehearing at 1-2, Kennedy v.

Louisiana, 129 S. Ct. 1 (2008) (No. 07-343); see also National Defense Authorization Act,
10 U.S.C. §§ 856, 920 (2006) (implementing the changes to the Uniform Code of Military
Justice).

356. Kennedy, 128 S. Ct. at 2656.
357. Id. at 2671 (Alito, J., dissenting).
358. Kennedy v. Louisiana, 128 S. Ct. 829, 829 (2008); Transcript of Oral Argument

at 1, Kennedy v. Louisiana, 128 S. Ct. 2641 (2008) (No. 07-343).
359. SENATE COMMITTEE ON APPROPRIATIONS, BILL SUMMARY FOR BILL NUMBER

SB08-195, 2d Reg. Sess. (Colo. 2008), available at http://www.leg.state.co.us/Clics/Clics
2008A/commsumm.nsffIndSumm/9D6164BC087A9856872574280051A281?Open
Document.

360. MISSISSIPPI STATE SENATE, 2008 REGULAR SESSION, YEAS AND NAYS ON S.B. No.
2596, at 1, http://billstatus.ls.state.ms.us/2008/pdf/votes/senate/0510009.pdf; Missis-
sippi Legislature 2008 Regular Session, SB 2596 - History of Actions/Background (July
1, 2008), http://billstatus.s.state.ms.us/2008/pdf/history/SB/SB2596.xml.

361. S. 94-59, 2d Reg. Sess., at 992 (Mo. 2008).
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amicus brief in support of Louisiana with the Supreme Court in Ken-
nedy.36 2 Therefore, the available evidence indicates that legislation
which sought to allow the death penalty for the crime of child rape
was not contrary to the nation's standards of decency, but was merely
delayed pending the clarification of its constitutionality by the Su-
preme Court in Kennedy.3 63

To summarize, the objective indicia in Kennedy did not support
the majority's claim of a national consensus against the use of the
death penalty for the crime of child rape.3 6 4 Indeed, despite an inhib-
iting legal atmosphere caused by the shadow of the Supreme Court's
dicta in Coker v. Georgia,365 six states enacted legislation which made
the death penalty available in child rape cases.36 6 The federal govern-
ment also amended the Uniform Code of Military Justice to the death
penalty for the crime of child rape.3 6 7 This represented a consistent
and significant trend on the issue of allowing the death penalty for the
crime of child rape. 368

V. CONCLUSION

In Kennedy v. Louisiana,36 9 the Supreme Court of the United
States held that the use of the death penalty against an individual
who rapes a child, but does not kill the child, violates the Eighth and
Fourteenth Amendments. 370 The Supreme Court did so despite ac-
knowledging that neither the horror of the crime nor the revulsion of
society could be fully or sufficiently conveyed. 37 1 The Supreme Court
concluded that there was a national consensus against the use of the
death penalty when the offense is the rape of a child.3 72 To find that
national consensus, the Supreme Court looked at the objective indicia
of such a consensus, including a tally of state laws on the issue, the

362. See Brief of Amici Curiae Missouri Governor Matt Blunt and Members of the
Missouri General Assembly in Support of Respondent at 2, Kennedy v. Louisiana, 128
S. Ct. 2641 (2008) (No. 07-343) (listing the submission date of the brief as March 19,
2008).

363. Kennedy, 128 S. Ct. at 2671 (Alito, J., dissenting).
364. Id. at 2672.
365. 433 U.S. 584 (1977).
366. Id.
367. National Defense Authorization Act, 10 U.S.C. §§ 856, 920 (2006).

368. Brief for Respondent at 38, Kennedy v. Louisiana, 128 S. Ct. 2641 (2008) (No.
07-343).

369. 128 S. Ct. 2641 (2008).
370. Kennedy v. Louisiana, 128 S. Ct. 2641, 2650-51 (2008).
371. Kennedy, 128 S. Ct. at 2646.

372. Id. at 2657-58.
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trend of recent legislation on the issue, and the number of executions
actually carried out for the crime of child rape. 3 73

In Kennedy, the Supreme Court erred by finding the existence of a
national consensus against the use of the death penalty for the crime
of child rape.3 74 In doing so, the Supreme Court failed to account for
the preclusive effect the dicta in Coker v. Georgia37 5 had upon state
legislatures and any attempts to enact legislation allowing the death
penalty for any crime of rape. 3 76 The Supreme Court also failed to
properly note and distinguish the differing precedents in other lines of
death penalty cases from the precedents on point in Kennedy.3 77 Spe-
cifically, the Supreme Court erroneously compared the legislative ac-
tion regarding capital child rape, which was often thought by state
legislatures to be unconstitutional after Coker, with legislative trends
that appeared after the Court had specifically upheld the use of the
death penalty.3 7s Finally, this Note demonstrated that if the evidence
showed any national consensus, such a consensus was actually in
favor of the use of the death penalty for the crime of child rape rather
than against its usage.3 79

The Supreme Court's ruling effectively ended debate on the use of
the death penalty for the crime of child rape before it could get started.
Even if the six states with enacted legislation and the five others with
pending legislation that would have capitalized the crime of child rape
were not complete evidence of society's evolving standards, any chance
for the trend to grow and provide stronger proof of such standards
ended with the Supreme Court's decision in Kennedy. The Supreme
Court's opinion in Kennedy is also broad enough that it likely prohibits
the use of the death penalty for all non-homicide crimes against indi-
viduals.38 0 The court left no opening for the use of the death penalty
for a narrow crime of aggravated rape that involved battery or torture.
Additionally, if rape, short of homicide, is the ultimate violation of an
individual as the Supreme Court said in Coker, and the death penalty
is now an unconstitutional punishment for the rape of anyone, it
seems likely that the Supreme Court will strike down any laws at-

373. See Kennedy, 128 S. Ct. at 2651-58 (discussing the objective indicia of national
consensus).

374. See supra notes 274-368 and accompanying text.
375. 433 U.S. 584 (1977).
376. See supra notes 287-310 and accompanying text.
377. See supra notes 311-42 and accompanying text.
378. See supra notes 311-42 and accompanying text.
379. See supra notes 343-68 and accompanying text.
380. Non-homicide crimes against the state, such as treason and drug-trafficking,

presumably still have the death penalty as a viable punishment.
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tempting to expand the use of the death penalty to other non-homicide
crimes against individuals such as kidnapping or aggravated battery.

Benjamin J. Flickinger - '09
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