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HANNA'S UNRULY FAMILY: AN OPINION
FOR SHADY GROVE ORTHOPEDIC

ASSOCIATES V. ALLSTATE INSURANCE

JEFFREY L. RENSBERGERt

JUSTICE RENSBERGER dissenting.
I disagree with both the result and the underlying analytical ap-

proach of Justice Scalia. I also part company with some of Justice
Stevens's and Justice Ginsberg's analyses. For these reasons I write
this separate dissent.

I.

Federal Rule of Civil Procedure 23 would plainly allow this action
to recover a statutory penalty to proceed as a class action, assuming
that the case is allowed to go forward and the procedural require-
ments of Rule 23 are met. New York's C.P.L.R section 901(b) would
plainly bar the case from proceeding as a class action if applicable.
This case requires that we decide which of these two laws govern this
case brought under diversity jurisdiction. In answering that question,
it becomes necessary to reconcile two lines of cases which are at odds
with each other. In Sibbach v. Wilson & Co.,' we set out a test for
determining whether under the Rules Enabling Act 2 a Federal Rule is
valid. The hurdle for validity was set extremely low: a Federal Rule is
valid if it "really regulates procedure, - the judicial process for enforc-
ing rights and duties recognized by substantive law and for justly ad-
ministering remedy and redress for disregard or infraction of them."3

In Hanna v. Plumer,4 we held that Federal Rule of Civil Procedure 4
applied in a diversity case as against a state rule that forbade a partic-
ular type of service of process allowed by Rule 4. We reasoned there
that if a Federal Rule is valid, it must apply as a matter of congres-
sional mandate.5 Because a regulation of the manner of service of pro-
cess, such as Rule 4, clearly "really regulates procedure," it applied

f Professor of Law and Vice-President for Strategic Planning, South Texas Col-
lege of Law.

1. 312 U.S. 1 (1941).
2. 28 U.S.C. § 2072 (2006).
3. Sibbach v. Wilson & Co., 312 U.S. 1, 14 (1941).
4. 380 U.S. 460 (1965).
5. See Hanna v. Plumer, 380 U.S. 460, 463-64 (1965) (Rule 4 "neither exceeded

the congressional mandate embodied in the Rules Enabling Act nor transgressed consti-
tutional bounds, and that the Rule is therefore the standard against which the District
Court should have measured the adequacy of the service"); see also Burlington N. R.R.
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instead of the conflicting state rule. Had matters ended there, we
would have an exceedingly simple framework for deciding the applica-
bility of Federal Rules in diversity cases: we are simply to assess the
Federal Rule's validity under Sibbach and if it meets that simple stan-
dard, apply it under Hanna.

But matters did not so end. Hanna failed to adequately reconcile
its holding with several earlier cases. Moreover, this pre-Hanna vari-
ant branch of Erie6 refused to die off. Several post-Hanna cases are
impossible to explain under the Sibbach-Hanna syllogism. Despite
Hanna's command to apply a valid Federal Rule in diversity cases,
these other cases, the extended family of Hanna, fail to apply a Fed-
eral Rule that easily satisfies the Sibbach standard. Something has to
give.

A.

In 1949, well before Hanna, we decided in Ragan v. Merchants
Transfer & Warehouse Co.7 that state law applies to determine when a
case is "commenced" for statute of limitations purposes. Federal Rule
of Civil Procedure 3 provides in plain language that a "civil action is
commenced by filing a complaint with the court."8 State law in Ragan
provided that a case is not commenced for purposes of the statute of
limitations until process is served upon the defendant.9 On its face,
this result is inconsistent with Hanna. Rule 3 would seem easily to
pass the validity test of "really regulating procedure," but Ragan de-
clined to apply it. In Hanna, we explained this away by asserting that

It is true that there have been cases where this Court has
held applicable a state rule in the face of an argument that
the situation was governed by one of the Federal Rules. But
the holding of each such case was not that Erie commanded
displacement of a Federal Rule by an inconsistent state rule,
but rather that the scope of the Federal Rule was not as
broad as the losing party urged, and therefore, there being no
Federal Rule which covered the point in dispute, Erie com-
manded the enforcement of state law.10

It may be that the Court was simply trying heroically to line up the
cases and explain an older case away so as to not interfere with the
new thinking. But the reasoning of Hanna-that Rule 3 was "not as

Co. v. Woods, 480 U.S. 1, 4-5 (1987) (a textually applicable federal rule "must . . . be
applied if it represents a valid exercise of Congress' rulemaking authority").

6. Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).
7. 337 U.S. 530 (1949).
8. FED. R. Crv. P. 3.
9. Ragan v. Merchs. Transfer & Warehouse Co., 337 U.S. 530, 531 & n.4 (1949).

10. See Hanna, 380 U.S. at 470.
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broad" as was asserted-is alien to Ragan itself. The reasoning of
Ragan was not that a textual analysis of Rule 3 revealed that it did
not address the statute of limitations. Rather it was that "Erie ...
was premised on the theory that in diversity cases the rights enjoyed
under local law should not vary because enforcement of those rights
was sought in the federal court rather than in the state court" and
that if "recovery could not be had in the state court, it should be de-
nied in the federal court."" In short, in Ragan, Rule 3 was not ap-
plied in diversity because it would too greatly affect the outcome.
Ragan was a straightforward application of the then dominant test of
Guaranty Trust Co. v. York, 12 which focused the analysis on the de-
gree to which the difference between state and federal law was deter-
minative of the outcome.

One could regard Ragan as simply an older case which time has
passed by, a "derelict on the waters of the law."13 But that is fore-
closed by its reaffirmance in Walker v. Armco Steel Corp., 14 a decision
that comes after Hanna. Walker presented exactly the same question
as Ragan and reached the same conclusion. But to conform to the dic-
tates of Hanna, it characterized Rule 3 as not being applicable to the
statute of limitations issue: "There is no indication that the Rule was
intended to toll a state statute of limitations, much less that it pur-
ported to displace state tolling rules for purposes of state statutes of
limitations."15

I am at a loss to know what purpose Rule 3 serves if not to specify
the event-the filing of the complaint-necessary to defeat the statute
of limitations. Prior to Ragan, lower courts had held that Rule 3 ap-
plied to the statute of limitations issue on federal causes of action.' 6

Recent lower court cases affirm that conclusion.17 Walker in fact was
oddly careful in its language. It did not say that Rule 3 was not in-
tended to give a tolling rule for statutes of limitations. It instead said

11. Ragan, 337 U.S. at 532.
12. 326 U.S. 99 (1945).
13. See Lambert v. California, 355 U.S. 225, 232 (1957) (Frankfurter, J.,

dissenting).
14. 446 U.S. 740 (1980).
15. Walker v. Armco Steel Co., 446 U.S. 740, 750-51 (1980).
16. See Bomar v. Keyes, 162 F.2d 136, 140 (2d Cir. 1947) ("[We now hold that it is

the filing of the complaint which tolls the statute. We think that Rule 3 and 4(a) of the
Rules of Civil Procedure . . . have made no longer applicable Sec. 17 of the New York
Civil Practice Act which fixes the beginning of the action at the date when the writ is
served, or is put into the sheriffs hands for service").

17. See Sentry Corp. v. Harris, 802 F.2d 229, (7th Cir. 1986). We also left open the
question of the applicability of Rule 3 to toll a federal cause of action in Walker. See 446
U.S. at 751 n.11 ("We do not here address the role of Rule 3 as a tolling provision for a
statute of limitations . . . if the cause of action is based on federal law").
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that Rule 3 was not "intended to toll a state statute of limitations."18

Now, that is slicing the bread rather finely. Rule 3 was "intended" to
provide a tolling rule for statutes of limitations for causes of action
based on federal law, but it was not intended to do so for causes of
action based on state law. Where one finds this intention for the dif-
ferential application of Rule 3 is nowhere stated.

In an attempt to provide an explanation of what Rule 3 does apply
to, if not the statute of limitations, we said in Walker that rather than
applying to statute of limitations issues, "Rule 3 governs the date from
which various timing requirements of the Federal Rules begin to
run."19 What these other "timing requirements" are we did not spec-
ify. But upon examination one finds few if any Rules tied to the date
of the "commencement" of an action. The time for a defendant to an-
swer is not tied to commencement of the action, but to the date of ser-
vice.20 The time to implead a third party as of right is tied to the date
of service of the answer.21 The time for amending a pleading as of
right runs for a period initiated by the date of service of the plead-
ing.22 The timing of initial disclosures and discovery is tied, via the
scheduling conference provided for by Federal Rule of Civil Procedure
16, to the date of service, not commencement. 23 A few of the current
Federal Rules refer to the commencement of an action, but they are
either later additions not present when the original Rule 3 was
drafted or simply do not contain a timing requirement. Federal Rule
of Civil Procedure 13(a)(2)(A) excepts from what would otherwise be a
compulsory counterclaim a claim that was "the subject of another
pending action" when "the action was commenced." 24 But it could not
have been the intent of the drafters of Rule 3 to supply a timing rule
for this portion of Rule 13 because the original version of Rule 13, the
one contemporaneous to Rule 3, made no reference to the time when
the "action was commenced." 25 Likewise, although the current ver-
sion of Federal Rule of Civil Procedure 17 states that after joining a
missing real party in interest "the action proceeds as if it had been
originally commenced by the real party in interest," the original Rule

18. See Walker, 446 U.S. at 750-51 (emphasis added).
19. Walker, 446 U.S. at 751.
20. See FED. R. Civ. P. 12(a)(1)(A)(i).
21. See FED. R. Civ. P. 14(a)(1).
22. See FED. R. Civ. P. 15(a)(1).
23. See FED. R. Civ. P. 16(B)(2); 26(a)(1)(C); 26(d); and 26(f).
24. See FED. R. Civ. P. 13(a)(2)(A).
25. See REPORT OF THE ADVISORY COMMrTEE ON RULES FOR CIL PROCEDURE, 36

(1937), http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/CVO4-
1937.pdf. This version of Rule 13 simply defined as a compulsory counterclaim as a
'claim, not the subject of a pending action," which meets the transaction or occurrence
test. Id.
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17 had no such language.26 Rule 3 could not then have been written
to supply a timing rule for Rule 17. Federal Rule of Civil Procedure
64(a) does state that "at the commencement of and throughout an ac-
tion, every remedy is available that, under the law of the state where
the court is located, provides for seizing a person or property to secure
satisfaction of the potential judgment."27 While this could conceivably
be characterized as a timing provision, it more logically reads as a
simple declarative statement that state provisional remedies are
available throughout the proceedings. Federal Rule of Civil Procedure
71.1(c)(3) provides that in condemnation actions, "when the action
commences, the plaintiff need join as defendants only those persons
who have or claim an interest in the property and whose names are
then known."28 Again, the original version of this Rule, drafted at the
same time as Rule 3, contained no similar reference to commencement
of the action. 29 Finally, Federal Rule of Civil Procedure 86(a)(1) pro-
vides that the rules apply to "proceedings in an action commenced af-
ter their effective date."30 The parallel original version of this Rule
contained no similar reference to actions "commenced" after the effec-
tive date.31 In short, the "various timing requirements of the Federal
Rules,"32 that Rule 3 supposedly triggers appears to be a null set.

More fundamentally, the original Advisory Committee Notes to
Rule 3 indicate at the least that the drafters believed that Rule 3
spoke to, if not governed, the statute of limitations situation:

When a federal or state statute of limitations is pleaded as a
defense, a question may arise under this rule whether the
mere filing of the complaint stops the running of the statute
or whether any further step is required, such as service of the
summons and complaint . . . .33

While this note from the drafters does not say that they intended Rule
3 to apply to questions of tolling the statute of limitations, it certainly
indicates that they were aware of the issue. Had Rule 3 not been in-
tended by them to govern the statute of limitations issue, the drafters
would not have needed to add this comment. Ragan, Hanna, and
Walker take the view that Rule 3 was specifically not intended to gov-

26. Compare FED. R. CIv. P. 17, with REPORT OF THE ADVISORY COMMITTEE ON

RULES FOR CIVIL PROCEDURE 47-48 (1937).
27. See FED. R. Civ. P. 64(a).
28. See FED. R. Civ. P. 71.1(c)(3).
29. Compare FED. R. Civ. P. 71.1(c)(3), with REPORT OF THE ADVISORY COMMITTEE

ON RULES FOR CIVIL PROCEDURE 184-190 (1937).
30. FED. R. CIv. P. 86(a)(1).
31. See REPORT OF THE ADVISORY COMMITTEE ON RULES FOR CIVIL PROCEDURE 216

(1937) (text of then Rule 88).
32. Walker, 446 U.S. at 751.
33. See REPORT OF THE ADVISORY COMMITIEE ON RULES FOR CIVIL PROCEDURE 4-5

(1937).
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ern this question. No support for that exists in the Advisory Commit-
tee notes, which to the contrary anticipated that Rule 3 might in fact
apply. If the plain text of Rule 3 would seem to require its application
and the drafters failed to negate that intention and there is no other
clear role for the commencement rule of Rule 3, then it would seem to
require a compelling showing on some other basis to establish its
inapplicability.

In Cohen v. Beneficial Industrial Loan Corp.,34 another pre-
Hanna case, we held applicable in federal court a state statute requir-
ing a plaintiff in a derivative action to file a bond as security for costs.
It was argued that this conflicted with the then Rule 23, which did not
require a bond in derivative actions. The Court read Rule 23 as con-
taining no "conflict with the statute in question."35 Rule 23 could
have been read as containing the exhaustive list of procedural require-
ments for derivative actions, necessarily to the exclusion of purport-
edly supplemental state requirements. But instead we read silence in
a Federal Rule as permission to allow other requirements. Of all the
cases in our Erie cabinet, Cohen is perhaps the nearest analogy to this
case. Both deal with a Federal Rule that deals extensively with a par-
ticular type of action but does not address a particular issue that state
law does. But today, the majority reads silence in a Federal Rule as a
prohibition against additional requirements. Today's Rule 23 on class
actions is said to be the exclusive measure of procedural requirements.
In Cohen, the procedural requirements of the then Rule 23 were al-
lowed to be supplemented.

Moving forward from Hanna, in Gasperini v. Center for Humani-
ties, Inc.,36 we held that in diversity cases a federal district court must
apply New York law that requires review of a jury's award if it "devi-
ates materially from what would be reasonable compensation."37 This
was a more exacting review than the "shock the conscience" standard
that usually prevails in federal court.38 On the other hand, Federal
Rule of Civil Procedure 59 provides that a "new trial may be granted
... for any of the reasons for which new trials have heretofore been
granted in actions at law in the courts of the United States."39 Mani-
festly, the more exacting New York standard of "deviates materially
from reasonable compensation"-which was a 1986 innovation-was
not a ground "heretofore" used in federal courts. Rule 59, then, could
easily be read to provide a federal standard for reviewing the size of

34. 337 U.S. 541 (1949).
35. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 556 (1949).
36. 518 U.S. 415 (1996).
37. Gasperini v. Ctr. For Humanities, Inc., 518 U.S. 415, 418 (1996).
38. Gasperini, 518 U.S. at 423.
39. See FED. R. Civ. P. 59 (a)(1)(A) (emphasis added).
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jury awards; Justice Scalia, in fact, interpreted the Rule as such in his
dissent.40 But despite Hanna, we held New York law, not Rule 59,
governed. This result is inconsistent with the Sibbach-Hanna syllo-
gism. It would seem unlikely that Rule 59 would fail to meet the "re-
ally regulates procedure" test of Sibbach and so it is valid. Under
Hanna it should then apply as against the contrary New York law.
But that was not the result.

On the other hand, there have been cases where we applied the
Sibbach-Hanna syllogism with severity. Indeed, it appears that in
some cases we read a Federal Rule rather broadly to allow for its ap-
plication. In Burlington Northern Railroad Co. v. Woods,4 1 we held
that Federal Rule of Appellate Procedure 38, which provides that "[i]f
the court of appeals shall determine that an appeal is frivolous, it may
award just damages and single or double costs to the appellee" was in
conflict with an Alabama statute that provided an automatic ten per-
cent award as damages upon affirmance of a money judgment.42 As a
consequence, Rule 38 controlled over conflicting state law. As a mat-
ter of textual analysis, it would have been possible to read the two
laws, federal and state, as complementing each other. Alabama law
gave an automatic ten percent award to a winning appellee; federal
law would then potentially provide additional damages if the appeal
was frivolous. Moreover, Rule 38 in no way explicitly forbade what
state law required. Rule 38 did not say that there are no penalties for
unsuccessful appeals, nor did it expressly say that its award of dam-
ages for frivolous appeals was to be exclusive. At most one could in-
fer-expressio unius est exclusio alterius-that Rule 38 was meant to
occupy the field of damages for appeals. But such an inference was
equally available in Cohen, and we there read Rule 23 as allowing for
augmentation by state law.

Similarly, in Stewart Organization, Inc. v. Ricoh Corp.,4 3 we held
that the federal procedural statute governing transfers between dis-
trict courts, 28 U.S.C. § 1404, conflicted under Hanna with Alabama
law that declined to give force to forum selection clauses. 44 But as a
textual matter, § 1404 says nothing about forum selection clauses. It
simply provides that "[flor the convenience of parties and witnesses, in
the interest of justice, a district court may transfer any civil action to

40. See Gasperini, 518 U.S. at 467-68 (Scalia, J., dissenting).
41. 480 U.S. 1 (1987).
42. Burlington N. R.R. Co., v. Woods, 480 U.S. 1, 3-4 (1987) (citing FED. R. App. P.

38).
43. 487 U.S. 22 (1988).
44. See Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 30 (1998) ("The premise of

the dispute between the parties is that Alabama law may refuse to enforce forum-selec-
tion clauses providing for out-of-state venues as a matter of state public policy").
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any other district or division where it might have been brought."45 It
could easily be read as capable of being applied alongside state law,
providing for a transfer if there was a forum selection clause valid
under state law. But instead, the Court read the statute to be broad
enough to cover both the question of the effect of a forum selection
clause and the antecedent question of the validity of such a clause.

These cases are simply not explicable under the reasoning of
Hanna that a Federal Rule valid under the Enabling Act necessarily
controls in diversity over inconsistent state law. In Ragan, Walker,
and Gasperini, we seem to have simply chosen to ignore the rather
plain text of a Federal Rule with the result that state law applied. In
Cohen, we allowed state law to provide a requirement supplementary
to that imposed by a Federal Rule. But in Woods and Stewart we read
a federal directive broadly to preempt state law that easily could have
been applied as supplementary. Hanna's simple directive to apply
Federal Rules if they are valid cannot be squared with these cases. If
Hanna's rationale is inadequate, another must be found.

B.

Although our Erie cases cover much ground, a reading of them
reveals only three considerations used to guide the question of the ap-
plicability of federal law. If one uses these three Erie factors, the re-
sults of the cases considering the applicability of a federal rule or
federal statute can be mustered into a fairly straight line.

The first question under Erie requires one to examine the nature
of the state law. Under Erie, "federal courts in diversity cases must
respect the definition of state-created rights and obligations by the
state courts."46 As Justice Harlan put it in is concurrence in Hanna,

I have always regarded [Erie] as one of the modern corner-
stones of our federalism, expressing policies that profoundly
touch the allocation of judicial power between the state and
federal systems. Erie recognized that there should not be two
conflicting systems of law controlling the primary activity of
citizens, for such alternative governing authority must neces-
sarily give rise to a debilitating uncertainty in the planning of
everyday affairs. And it recognized that the scheme of our
Constitution envisions an allocation of law-making functions
between state and federal legislative processes which is un-
dercut if the federal judiciary can make substantive law af-
fecting state affairs beyond the bounds of congressional
legislative powers in this regard. Thus, in diversity cases

45. 28 U.S.C. § 1404 (2006).
46. Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525, 535 (1958).
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Erie commands that it be the state law governing primary
private activity which prevails.47

Thus, under Erie, state laws that were designed to alter the relations
among private persons outside the context of litigation provide the
rule of decision. Of course valid federal law-federal law within the
legislative competence of Congress-preempts conflicting state law of
this kind, but the question of Congress' intent to so preempt state law
becomes more acute as the nature of the state law leans more to the
substantive. We should not lightly assume Congress intended to pre-
empt state law that has a substantive bent to it, especially when the
supposed preemption lies in a Federal Rule of Civil Procedure.

Second, one must examine the federal interest in applying federal
law. In Byrd v. Blue Ridge Rural Electric Cooperative, Inc.,4 8 we
looked to ascertain whether there were "countervailing considera-
tions" based on "federal policy" that counseled for the application of
federal law.49 Again, while the existence of a federal text (a federal
rule or a federal statute) reveals the presence of some federal interest,
it must be admitted, particularly in the context of matters touching
procedure, that some rules or statutes are simply a choice between
relatively mundane alternatives rather than between fundamental
policies. Under the Federal Rules, for example, a defendant has
twenty-one days to answer a complaint.50 While this rule expresses
some policy choice, it does not seem to me to express any fundamental
federal interest that would not be equally served by changing the time
to, say, twenty-eight days. But other federal rules or statutes may be
more tied to a federal interest. In particular, federal rules and stat-
utes that aid in defining the "essential character or function of a fed-
eral court" should have a greater force as against conflicting state
laws than mere housekeeping rules.5 '

Finally, we have long based Erie decisions on the degree to which
the difference between state and federal law would affect the outcome
of the litigation.52 We have examined whether the application of fed-
eral law would interfere with "the twin aims of the Erie rule: discour-
agement of forum-shopping and avoidance of inequitable
administration of the laws."5 3

47. See Hanna, 380 U.S. at 474-75 (Harlan, J., concurring).
48. 356 U.S. 525 (1958).
49. Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525, 537-38 (1958).
50. See FED. R. Civ. P. 12(a)(1)(A)(i).
51. Byrd, 356 U.S. at 539.
52. See generally Guar. Trust Co. N.Y. v. York, 326 U.S. 99 (1945).
53. See Hanna, 380 U.S. at 468.
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These three factors of course have their origins in cases dealing
with the "relatively unguided Erie" question,54 i.e., one arising when
there is no Federal Rule. But I believe our cases make clear that one
cannot simply say on the basis of a text that a Federal Rule either is or
is not "on point."55 The question antecedent to applying a Federal
Rule as valid under Hanna is whether the Federal Rule is applicable
as a matter of intended scope. And on that question, the factors we
have used in the absence of a Federal Rule are equally pertinent. The
cases in our Hanna branch of decisions are in fact better explained
using these three factors than by the purported "a Federal Rule con-
trols if valid" analysis.

The statute of limitations cases, Ragan and Walker, are best ex-
plained by the nature of the state law in opposition to the Federal
Rule and the degree to which different limitations periods effect the
outcome of litigation. Statutes of limitations "defy characterization as
either purely procedural or purely substantive."5 6 They serve both a
procedural interest in "freeing . . . courts from adjudicating stale
claims" and a "substantive interest in giving individuals repose from
ancient breaches of law."5 7 Because they at least in part seek to pro-
tect defendants by barring a liability that the state deems too tempo-
rally extensive, they are intimately connected with the substantive
law that creates the liability they seek to limit. Moreover, the differ-
ence to the outcome of the litigation between applying a state statute
of limitations that time-bars a claim and allowing it to go forward is
too great to countenance. That was the holding of York.58 Federal
Rule of Civil Procedure 3 did not itself provide a statute of limitations,
but it did give an essential datum for applying the statute of limita-
tions, the action the plaintiff must accomplish (filing the complaint)
before the period of limitations expires. Applying a different rule on
that question too greatly intruded upon the power of the state to limit
the liability it had created, provided too great an opportunity to forum
shop, and made it too likely that otherwise identical cases would come
out one way in state court and another way in federal court.

Gasperini is much the same. The New York law empowering
courts to review jury awards that "deviate materially from what would
be reasonable compensation"59 was designed not just to affect people
in the world of litigation but to affect them in their everyday lives, in
their "primary" activity as Justice Harlan put it in Hanna. The New

54. See id. at 471.
55. See Walker, 446 U.S. at 752.
56. Sun Oil Co. v. Wortman, 486 U.S. 717, 736 (1988) (Brennan, J., concurring).
57. Sun Oil, 486 U.S. at 736.
58. See York, 326 U.S. at 109-10.
59. See Gasperini, 518 U.S. at 420.
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York law was a "part of a series of tort reform measures,"60 the partic-
ular goal of which were "to curtail medical and dental malpractice,
and to contain 'already high malpractice premiums.'"61 Creating laws
designed to facilitate a state's citizens' access to medical and dental
care falls within the core of state legislative competence. It is exactly
the kind of law that under Erie the federal courts should not interfere
with through the exercise of diversity jurisdiction. In addition, the dif-
ference in the outcome between two cases, one brought in state court
and using state law, and the other in federal court using Rule 59,
would be large. The jury in Gasperini had returned a verdict of
$450,000, which would presumably withstand scrutiny under Rule 59.
But under New York law, it would be reduced to $100,000.62

Cohen is also best understood as a case that declined an expansive
reading of a Federal Rule in order to protect state substantive policies.
The requirement of a bond for derivative actions was meant to check
abuses in derivative actions, which

sometimes were brought not to redress real wrongs, but to
realize upon their nuisance value. They were bought off by
secret settlements in which any wrongs to the general body of
share owners were compounded by the suing stockholder,
who was mollified by payments from corporate assets. These
litigations were aptly characterized in professional slang as
'strike suits.'6 3

The state's interest in requiring a bond flowed out of its power to regu-
late a "wholly artificial creation whose internal relations between
management and stockholders are dependent upon state law and may
be subject to most complete and penetrating regulation."64 The deriv-
ative action bond requirement was thus, in the words of Justice Bren-
nan in Byrd, "bound up with" state-created "rights and obligations in
such a way that its application in the federal court is required."65

The cases that do read a Federal Rule expansively, Burlington
Northern Railroad Co. v. Woods,66 and Stewart Organization, Inc. v.
Ricoh Corp.,67 both involved a state law that had little or no impact
upon people other than in litigation and involved areas in which there
was a significant federal interest in having federal law control. The
ten percent award imposed upon unsuccessful appeals was designed to

60. See id. at 423.
61. See id. at 423 & n.3 (quoting LEGIS. FINDINGS & DECLARATION, 1986 N.Y. Sess.

Laws. 470 (McKinney)).
62. Id. at 415.
63. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 548 (1949).
64. Cohen, 337 U.S. at 549.
65. Byrd, 356 U.S. at 535.
66. 480 U.S. 1 (1987).
67. 487 U.S. 22 (1988).
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"penalize frivolous appeals and appeals interposed for delay" and to
"provide 'additional damages' as compensation to the appellees for
having to suffer the ordeal of defending the judgments on appeal."68

It was thus a rule meant to govern litigant behavior, not the behavior
of people outside the world of litigation. Similarly, the state law in
Ricoh that disfavored forum selection clauses was "intended to apply
only to protect the jurisdiction of the state courts of Alabama."69 This
policy is clearly a procedural one, meant to have affect only upon par-
ties currently before an Alabama court. And in both cases, the subject
matter was one of distinctly federal, not state interest. Whether and
how litigants are to be sanctioned for frivolous or dilatory litigation
that occurred in a federal court (Burlington Northern) and how cases
pending in the federal courts are allocated among different districts
(Ricoh) are surely matters important to the federal judicial system
and are scarcely the legitimate concern of states.

The proper framework for determining whether to apply a Fed-
eral Rule as against contrary state law thus involves an examination
of the state law to determine to what extent it is meant to have an
affect outside of the world of litigation, the existence, if any, of any
federal interest, and the difference in outcome that would result from
applying the Federal Rule rather than state law. In contrast, Hanna's
reliance on the Rules Enabling Act as a test of applicability of a Fed-
eral Rule under Erie suffers from a failure to accurately predict the
actual results of cases. But more fundamentally, it is simply misdi-
rected. It collapses two inquiries into one and applies to Erie cases a
standard that could not possibly have been directed toward that
question.

The language in the Rules Enabling Act that acts as a limit on the
validity of Federal Rules-the "rules shall neither abridge, enlarge,
nor modify the substantive rights of any litigant"7o-could not possi-
bly have been intended to answer the applicability of the Federal Rule
in a diversity action. Erie, which first decided that state law must
apply in diversity cases, was handed down in 1938. The Rules Ena-
bling Act became law in 1934, before Erie existed. More fundamen-
tally, the limitation in the Rules Enabling Act was not written to limit
the Federal Rules as against state law-that question had yet to be
conceived-but to check the rulemakers as against Congress.71 A rule

68. Burlington N., 480 U.S. at 4 (quoting Birmingham v. Bowen, 47 So. 2d 174,
179-180 (Ala. 1950)).

69. Ricoh, 487 U.S. at 30 n.9.

70. 28 U.S.C. § 2072 (2006).
71. See generally Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. PA.

L. REV. 1015 (1982).
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may be valid under the Rules Enabling Act. But whether it applies in
a diversity action is another matter.

Hanna's error was to collapse these two inquires. It rejected the
argument that Erie "constitutes the appropriate test of the validity
and therefore the applicability of a Federal Rule of Civil Procedure." 72

But that is not the correct argument. Validity and applicability are
two separate questions. Sibbach gives us the broad test for validity.
But the cases both before and after Hanna exhibit a fluidity that es-
capes the rigidity of Sibbach. The broad Erie policy of respect for state
lawmaking cannot be thus contained. Hanna's insight that a valid
Federal Rule that Congress intends to govern in diversity should be
controlling over contrary state law is of course correct. Assuming the
Federal Rule to be within the scope of Congress' legislative mandate,
it is valid and therefore controlling if that is what Congress (through
its delegated power to the rulemakers) sought. But just because the
rule is within the power of Congress to legislate does not mean that
Congress intended for the Federal Rule to control in diversity. It is
entirely possible for Congress and the rulemakers to create a valid
Federal Rule that they did not intend to apply in diversity cases. That
is precisely the outcome for Rule 3 under Ragan and Walker. And the
inquiry on legislative intent is governed by the factors outlined above
absent any more explicit directive.

One might note that the rulemaking process loads the Erie ques-
tion into the back end. To the extent that the rulemakers (including
this Court) fail to adequately address Erie questions when enacting
Rules, it leaves it for the lower courts and this Court to sort out the
Erie problems later. Another approach would be for the rulemaking
process to more carefully consider the Erie issues in the first instance.
A little guidance from the rule drafters and Congress-some explicit
legislative intent-would make the job of the federal courts in diver-
sity easier. The chief obstacle to handling Erie questions at the front
end in this way is that it is difficult to say in the abstract how a given
proposed Federal Rule should interact with state law when the con-
tent of state law is varied and changing. So, perhaps inevitably, the
courts must themselves grapple with Erie after Federal Rules are en-
acted and come into contact with different state law.

Finally, it should be noted that under the approach I have de-
scribed a Federal Rule may apply as against some state laws but not
others. The law of one state may be designed to affect its citizens
outside the world of litigation, and is therefore controlling. But an-
other state's law may have a wholly procedural orientation, being de-
signed only to affect people appearing as litigants in its courts.

72. Hanna, 380 U.S. at 470 (emphasis added).
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Suppose, for example, that two states have similar statutes, both re-
quiring in medical malpractice cases a detailed statement of the claim
with specificity and supported by an affidavit. The legislative history
of one statute and its structure make it unmistakably clear that it was
designed to reduce the filing of non-meritorious medical malpractice
claims in order to reduce the cost of health care. Suppose that the
other statute has equally clear legislative history showing that the
state concern was congestion in its courts and that the higher pleading
standard was an attempt to reduce a backlog of cases. It seems clear
to me that the second statute would not control over the conflicting
Federal Rule of Civil Procedure 8, which requires only a short plain
statement of the claim. But the first, under cases such as Gasperini,
would apply notwithstanding Rule 8. Absent clearer advice from Con-
gress as to its intent, I would think Congress would not have wanted
Rule 8 to frustrate a state's attempt to allow cheaper health care to its
citizens.

If this leaves the world of diversity a messy place, it is no more
messy than the underlying federal structure of our Constitution. The
critical question underlying preemption is, after all, congressional in-
tent. There is no reason to think that Congress might not want to
preempt some state laws with a particular Federal Rule but not other
state laws. When the state law in question is merely an attempt to
regulate the state's own courts, Congress would be likely more willing
to preempt than when the state law is an attempt to regulate the
state's citizens in their private affairs.

II.

It remains to apply this analysis to this case. I part company with
Justice Scalia's overall approach which woodenly applies the Sibbach-
Hanna syllogism and thus concludes that Federal Rule of Civil Proce-
dure 23 governs. I agree with Justice Stevens that this case "turns, in
part, on the nature of the state law that is being displaced by a federal
rule" and that a key question is "whether the state law actually is part
of a State's framework of substantive rights or remedies."73 But I dis-
agree with the analytical placement of this inquiry. Justice Stevens
examines the nature of state law and, if it is sufficiently substantive,
deems that the Federal Rule violates the Rules Enabling Act.74 In my
view, the questions of validity and applicability are distinct. The in-
quiry into the nature of the state law-is it substantive?-goes only to
applicability, not validity. I also disagree with Justice Stevens's con-

73. Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co., 130 S. Ct. 1431, 1449
(2010) (Stevens, J., concurring).

74. Shady Grove, 130 S. Ct. at 1451-52.
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clusion that New York's C.P.L.R. section 901(b), reflects merely "a
classically procedural calibration."75 In my view the statute barring
class treatment of claims seeking to enforce a statutory penalty or
minimum measure of recovery is too intimately bound up with state
substantive law to be ignored in a diversity case.

The legislative history of section 901(b) is ambiguous. On the one
hand, there is authority that the concern about class treatment of
statutory penalties would lead to "annihilating punishment of the de-
fendant,"76 surely a concern about protecting individuals in a substan-
tive sense. On the other, supporters of the legislation also argued that
"there was no need to permit class actions ... [because] statutory pen-
alties . . . provided an aggrieved party with a sufficient economic in-
centive to pursue a claim."77 This rationale reveals a concern not that
class actions are harsh in this context, but simply unnecessary as a
remedial matter, a procedural concern. It appears that the motiva-
tions behind section 901(b), as is often the case with legislation, were
in fact mixed. Class action treatment was seen as "excessively
harsh"78 in light of the limited procedural benefits of a class action.

The nature of the state law in this case, a statute speaking to the
availability of class actions, would appear at first blush procedural,
governing merely a remedy. Section 901(b) provides that "an action to
recover a penalty, or minimum measure of recovery created or im-
posed by statute may not be maintained as a class action." If one fo-
cuses on the class action component of the statute ("may not be
maintained as a class action") one is led toward a procedural charac-
terization. But the provision does not address class actions generi-
cally. It specifically refers to "an action to recover a penalty, or
minimum measure of recovery created or imposed by statute." This
portion of the statute links it to a particular statutory cause of action.
One approach to the proper treatment of section 901(b) in this case is
to ask whether it is a rule about class actions or a rule about statutory
penalties.

I believe the later characterization is more apt. The other por-
tions of section 901 address the procedural requirements for maintain-
ing a class action (numerosity, typicality, and the like). There is
nothing to suggest that section 901(b) is an attempt to identify a par-
ticular type of case for which class action procedures are ill-suited. In
point of fact, actions to recover a statutory penalty are, as a matter of

75. Id. at 1459.
76. See V. Alexander, Practice Commentaries, C901:11, reprinted in N.Y. Class Ac-

tions, Law § C901:11 Statutory Actions for Minimum Recoveries or Penalties (McKin-
ney 2006).

77. Sperry v. Crompton Corp., 863 N.E.2d 1012, 1015 (2007).
78. Sperry, 863 N.E.2d at 1015.
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procedure, ideal for class treatment. A common course of conduct by
the defendant creates the necessary commonality and typicality; ques-
tions of individualized damages, which may pose a stumbling block to
class treatment, are obviated. It would seem that the only reason not
to afford class treatment for this subset of claims must have to do with
a desire to limit the cause of action, not the procedure for enforcing it.
New York might well have put the limitation of section 901(b) in each
statute that created a penalty or statutory minimum cause of action,
creating the cause of action but prohibiting class treatment. If New
York had done so, the linkage of the remedial restraint to the cause of
action would be obvious. It would be analogous to a cap on damages in
a statute creating a cause of action. But the fact that New York took
the simpler approach of placing its limitation on class actions in a
statute governing class actions rather than in each statute creating an
action for a penalty should make no difference.

However one views section 901(b), it must be admitted that at
least part of its concern was to limit the exposure of defendants by
barring class treatment of claims such as the one before us. I believe
that this points strongly toward finding Rule 23 inapplicable.
Whether New York made a wise judgment is of course the wrong ques-
tion. If a state attempts to regulate the world of commerce, to make
commerce either more or less costly, the principles underlying Erie
require that we give the resulting state law a wide berth. In particu-
lar, we should construe narrowly a Federal Rule that could apply in a
way that would frustrate the state's attempts to regulate its citizens'
private primary behavior.

The federal interest in applying Rule 23 is extremely low and in
fact approaches zero. By allowing class actions, Rule 23 enhances ju-
dicial economy. Without class treatment, voluminous and repetitive
ligation over the same incident or events would burden the federal
courts. Class actions are an alternative to individualized litigations
and offer the benefits of economies of scale. In addition, class actions
serve a more substantive function. They facilitate the vindication of
small claims by making it economically feasible for many small claim-
ants to receive relief that the law provides for in the abstract but
which would be too expensive for each claimant to pursue individu-
ally. But as applied to the facts of this case, these interests disappear.

The federal interest in substantive claim vindication does not ex-
tend to causes of action created by state law. It is the state of New
York that has created the liability in this case. Whether the conduct
of the defendant is something to be punished and whether individual
claimants with a legal entitlement to statutory damages will be able
to receive those damages are not matters of federal concern. This is
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particularly true when, as is the case here, New York has spoken to
limit the ability of plaintiffs to vindicate the rights to statutory reme-
dies. Federal courts in diversity should not be more New Yorker than
New York. The procedural interest in efficiency that underlies Rule
23 is also inapplicable here. If class action treatment is not allowed,
the result will not be a flood of individual cases into the federal courts.
Because the amount in controversy is small, well below the threshold
of 28 U.S.C. § 1332(a), the result of denying class treatment and the
aggregation of damages allowed by 28 U.S.C. § 1332(d)(2)(A) is to re-
move the case from federal jurisdiction. The procedural concern be-
hind Rule 23 to conserve judicial resources by avoiding repetitive
litigation is simply not present in this case.

Finally, the effect of applying Rule 23 in this case results in a
decidedly different outcome than would result from the application of
state law. It is true that each individual claimant could receive the
statutory penalty in an individual action and would likewise receive
that same amount in a federal class action. But it is a mere pretense
to think that class action treatment does nothing more than replicate
on a mass scale the results of atomistic litigation. Aggregation of
claims enables claims to go forward when individual litigation would
not be worth the candle. And the real outcome of "litigation" is, in all
but the rare case, settlement. Certifying a class has a well-known ef-
fect on inducing settlement. To allow this case to go forward would
induce forum shopping to the federal courts. It would also lead to a
different real-world outcome for those plaintiffs (or class members)
fortunate enough to be able to take advantage of diversity jurisdiction
as opposed to those who are seeking statutory penalties from an in-
state defendant. This is the essence of "inequitable administration of
the laws."7 9

For these reasons, we should hold Rule 23 to be inapplicable in
this diversity case. To do otherwise interferes with state law that has
a substantive orientation while advancing no federal interest. Apply-
ing instead section 901(b) maintains a parity of outcome between fed-
eral and state courts. I therefore dissent.

79. See Hanna, 380 U.S. at 468.
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