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WALTON V. PATIL: HOW THE SUPREME
COURT OF NEBRASKA BREACHED THE

APPLICABLE STANDARD OF CARE WHEN
INTERPRETING THE ADMISSIBILITY OF

DEPOSITION TESTIMONY UNDER NEBRASKA
COURT RULE OF DISCOVERY 32

I. INTRODUCTION

Nebraska courts have operated under rules similar to the Federal
Rules of Evidence and the Federal Rules of Civil Procedure for many
years.' In doing so, the Nebraska courts have faced the issue of
whether Nebraska Court Rule of Discovery 322 ("N.C.R.D. 32"), the
Nebraska counterpart to Federal Rule of Civil Procedure 323
("F.R.C.P. 32"), created an independent hearsay exception. 4 Unques-
tionably, F.R.C.P. 32 provides for the admission of a deposition into
evidence under some circumstances, such as when the witness is more
than 100 miles from the trial.5 Conversely, Nebraska Rule of Evi-
dence 8046 ("N.R.E. 804"), the Nebraska counterpart to Federal Rule
of Evidence 8047 ("F.R.E. 804"), provides for the admission of a deposi-
tion into evidence only after an actual showing of unavailability.8 Un-
like the actual showing of unavailability required under N.R.E. 804

1. See Maresh v. State, 489 N.W.2d 298, 306-07 (Neb. 1992) (referring to Federal
Rule of Civil Procedure 32 and Federal Rule of Evidence 804 as the "federal counter-
parts" of Nebraska Revised Statute § 27-804 and Nebraska Court Rule of Discovery 32).

2. NEB. CT. R. Disc. § 6-332.
3. FED. R. Civ. P. 32.
4. See Maresh, 49 N.W.2d at 307 (describing the majority and minority positions

of the federal circuits regarding the issue of whether the federal counter part to N.C.R.D
32 created an independent hearsay exception notwithstanding the provisions of F.R.E.
804 which required an actual showing of unavailability to admit a deposition into evi-
dence). The court noted that the majority position, which had been advanced by the
First, Seventh and Ninth Circuits, was that the federal counterpart to N.C.R.D. 32 cre-
ated an independent hearsay exception. Id. In contrast, the court noted that federal
district courts in Minnesota, Nebraska and Colorado adopted the position that the fed-
eral counterpart to N.C.R.D. 32 did not create an independent hearsay exception. Id.

5. FED. R. CIv. P. 32(a)(4). Federal Rule of Civil Procedure 32 covers some of the
provisions for using a deposition in court proceedings. Id. Section (a)(4) states "Un-
available Witness. A party may use for any purpose the deposition of a witness,
whether or not a party, if the court finds: (B) that the witness is more than one hundred
miles from the place of hearing or trial or is outside of the United States, unless it
appears that the witness's absence was procured by the party offering the deposition."
Id.

6. NEB. REV. STAT. § 27-804 (2008).
7. FED. R. EVID. 804.
8. See NEB. REV. STAT. § 27-804(1)(e) (2008) (requiring that a deponent be "absent

from the hearing and the proponent of his statement has been unable to procure his
attendance by process or other reasonable means.").
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and F.R.E. 804, the unavailability requirement under N.C.R.D 32 and
F.R.C.P. 32 simply require a witness be more than 100 miles from
trial.9 In 1992, the Supreme Court of Nebraska in Maresh v. State,10

confronted the conflict between N.C.R.D. 32's 100 mile requirement
and N.R.E. 804's actual showing of unavailability requirement." The
court in Maresh found that neither the Nebraska Constitution nor the
enabling statute enacted by the Nebraska Unicameral had authorized
the Supreme Court of Nebraska to promulgate hearsay exceptions by
rule.12 Thus, because N.C.R.D. 32 was a court rule and the Supreme
Court of Nebraska did not have the authority to create an independent
hearsay exception, the Supreme Court of Nebraska found that
N.C.R.D. 32 did not create an independent hearsay exception.' 3 In
2000, the Nebraska Unicameral amended the enabling statute to
grant the Supreme Court of Nebraska the authority to promulgate in-
dependent hearsay exceptions.' 4 In doing so, the Nebraska Unicam-
eral abrogated the Supreme Court of Nebraska's holding in Maresh.15

Nevertheless, it was not until 2010 that the Supreme Court of Ne-
braska revisited the issue of whether N.C.R.D. 32 created an indepen-
dent hearsay exception in Nebraska courts.16

In 2010, in Walton v. Patil,17 the Supreme Court of Nebraska
opined that based on the amendments the Nebraska Unicameral
made to the Supreme Court of Nebraska's statutory grants of power in
2000, N.C.R.D. 32 created an independent hearsay exception.' 8 In
Walton, Muriel D. Walton ("Walton") filed a medical malpractice ac-
tion against Arun-Angelo Patil, M.D. ("Patil") after Patil performed
several back surgeries on Walton.' 9 Walton alleged Patil's conduct in

9. See Maresh, 49 N.W.2d at 306 (stating that although N.C.R.D. 32 "would allow
the use of the deposition of a person amendable to process, or whose attendance might
be obtained through other reasonable means. This would not comply with [N.R.E.
8041."). See also supra note 3 and accompanying text.

10. 489 N.W.2d 298 (Neb. 1992).
11. Maresh v. State, 489 N.W.2d 298, 307 (Neb. 1992).
12. Maresh, 489 N.W.2d at 307. The Nebraska Constitution states "the supreme

court may promulgate rules of practice and procedure for all courts . . . not in conflict
with laws governing such matters." Neb. Const. Art. V, § 25. The enabling statute pro-
vides that hearsay in any form is prohibited "except as provided by these rules or by
other rules adopted by the statutes of the State of Nebraska." NEB. REV. STAT. § 27-
802 (1989) (amended 2000).

13. Maresh, 489 N.W.2d at 306-07.
14. See infra notes 279-305 and accompanying text.
15. Walton v. Patil, 279 Neb. 974, 984 (2010).
16. See Walton, 279 Neb. at 984 (reviewing the legislative amendments to the Ne-

braska statutes in 2000 which explicitly granted the Nebraska Supreme Court the au-
thority to promulgate independent hearsay exceptions).

17. 279 Neb. 982 (2010).
18. Walton, 279 Neb. at 984.
19. Id. at 975-77.
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performing back surgery on Walton and in providing subsequent
treatment breached the applicable standard of care.20

The District Court of Nebraska for Douglas County refused to ad-
mit into evidence the deposition of Walton's expert witness, Leon J.
Ravvin, M.D. ("Dr. Ravvin"), because Walton had not made a showing
under N.R.E. 804 that Dr. Ravvin was unavailable. 21 Further, the
district court stated that Dr. Ravvin's deposition was inadmissible be-
cause it was a "discovery" deposition, and, therefore, was essentially a
statement of advocacy. 22 At trial, after Walton presented her case,
the district court granted a directed verdict in favor of Patil.23 Al-
though Walton died while an appeal was pending, the personal repre-
sentatives of Walton's estate perfected an appeal of the district court's
decision to the Supreme Court of Nebraska. 24

On appeal, the Supreme Court of Nebraska reviewed the author-
ity the Unicameral granted the Supreme Court of Nebraska in the en-
abling statutes and determined that the amendments the Unicameral
made in 2000 granted the court the authority to promulgate indepen-
dent hearsay exceptions. 25 The Supreme Court of Nebraska recog-
nized that the legislature intended to abrogate the result of Maresh.26

Further, the court opined that so long as a declarant resides 100 miles
or more from the location of a trial, a trial court must admit the de-
clarant's deposition into evidence upon request.27 Moreover, the Su-
preme Court of Nebraska rejected the district court's conclusion that it
was inappropriate for the court to admit Dr. Ravvin's deposition into
evidence because it was a "discovery" deposition. 28

This Note will first discuss the facts and holding of Walton and
the Supreme Court of Nebraska's analysis. 29 Next, this Note will re-
view relevant statutes and court rules and discuss the relevant Su-
preme Court of Nebraska and federal court decisions that have
determined how courts should apply N.C.R.D. 32 and F.R.C.P. 32.30
Then, this Note will show that the Supreme Court of Nebraska cor-

20. Id. at 975.
21. Walton, 279 Neb. at 978-79.
22. Id. at 979-80.
23. Id. at 980.
24. Id. Although the court does not address why an intermediate appellate court

did not hear the personal representatives' appeal of the case, it is clear that the Ne-
braska Supreme Court is hearing the case on direct appeal from the district court. See
id. at 975, 986 (stating "Walton has perfected this appeal" of the district court's decision
and "We affirm the judgment of the district court.").

25. Id. at 984.
26. Id.
27. Id.
28. Id.
29. See infra notes 36-126 and accompanying text.
30. See infra notes 127-262 and accompanying text.
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rectly determined that the Unicameral granted it the authority to pro-
mulgate independent hearsay exceptions. 31

This Note will then argue that, in Walton, the trial court was cor-
rect in refusing to admit Dr. Ravvin's deposition under N.C.R.D. 32
because not paying an expert witness is tantamount to procuring said
witness's absence from trial.32 This Note will also demonstrate that
contrary to the court's assertion in Walton, federal courts do not uni-
versally reject the dichotomy of "discovery" versus "use" depositions.33

Further, this Note will establish that when facing similar circum-
stances, federal courts have refused to admit the deposition testimony
of expert witnesses, like Dr. Ravvin, because experts are paid and
their testimony is fungible and because of the strong judicial prefer-
ence for the live testimony and cross-examination of witnesses. 34 Fi-
nally, this Note will conclude that, in Walton, the Supreme Court of
Nebraska erred when it determined (1) that a deposition is per se ad-
missible evidence under N.C.R.D. 32 when a declarant lives more than
100 miles from the trial and (2) that the district court erred by not
admitting Dr. Ravvin's deposition.35

II. FACTS & HOLDING

In Walton v. Patil,36 Muriel D. Walton ("Walton") filed a medical
malpractice action against Arun-Angelo Patil, M.D. ("Patil"), for alleg-
edly breaching the applicable standard of care in performing surgery
on Walton's back and in caring for Walton's back post-operatively.37

As part of the discovery process, Patil's counsel deposed Leon J. Ray-
vin, M.D. ("Dr. Ravin"), the expert witness Walton hired.38 At trial,
Walton moved to admit the deposition testimony of Dr. Ravvin into
evidence.39 Patil argued that Dr. Ravvin's deposition was inadmissi-
ble because it was hearsay.40 In Walton, the Supreme Court of Ne-
braska determined that because Dr. Ravvin lived more than 100 miles
away from the trial and was beyond the court's subpoena power, Dr.
Ravvin's deposition was admissible evidence. 41

31. See infra notes 279-305 and accompanying text.
32. See infra notes 306-22 and accompanying text.
33. See infra notes 323-41 and accompanying text.
34. See infra notes 342-90 and accompanying text.
35. See infra notes 391-408 and accompanying text.
36. 279 Neb. 974 (2010).
37. Walton v. Patil, 279 Neb. 974, 975 (2010).
38. Walton, 279 Neb. at 977.
39. Id. at 978.
40. Id.
41. Id. at 984. The Nebraska Supreme Court cited N.C.R.D. 32 as the source of

authority for admitting Dr. Ravvin's deposition. Id. N.C.R.D. 32 "merely requires that
the deponent reside more than one hundred miles from the site of the trial." Id. "In the
present case, it is undisputed that Ravvin resided more than one hundred miles from
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In 2003, Walton sustained back injuries in an automobile acci-
dent.42 As a result of the injuries, Walton experienced pain in her
back and in her right leg.43 Walton sought medical treatment for her
pain from Patil.44 Following an MRI, Patil determined that signifi-
cant back injuries caused Walton's pain and would require surgery.45

On July 2, 2003, Patil performed surgery on Walton's back ("Surgery
#1") in order to relieve her pain.46 Walton's pain did not decrease,
however, and approximately five days after Surgery #1, she began to
experience severe headaches as well as swelling and leakage of bodily
fluids at the surgical site.47

Walton sought treatment from Patil regarding her surgical com-
plications and continued pain.48 Patil did not believe that she needed
any further treatment at that time and recommended that Walton go
home.49 Walton's pain and swelling did not improve, so she again
sought treatment from Patil.50 Nevertheless, once more, Patil advised
Walton that she needed no additional treatment.51 After her second
post-operative visit without treatment, Walton began seeing doctors
other than Patil. 52 When Walton's condition had not improved after
several weeks, Patil performed several procedures to try to treat her
symptoms. 53

Patil performed a blood patch procedure in July and August of
2003 attempting to relieve Walton's pain and swelling, but the proce-
dure was unsuccessful.54 On October 9, 2003, Patil performed a surgi-
cal procedure ("Surgery #2") on Walton at the University of Nebraska
Medical Center.55 During Surgery #2, Patil did not discover the cause

the trial and was outside of the court's subpoena power. Because this is all Walton was
required to show to admit the deposition testimony under [N.C.R.D. 32], the district
court erred in overruling her motion." Id. Note that the Nebraska Supreme Court
heard this case on a direct appeal from the district court's decision. Id. at 975.

42. Id. at 975.
43. Id.
44. Id.
45. See id. at 975-76 (stating that an MRI revealed a moderately severe L4-5 spinal

stenosis with facet hypertrophy and that Patil performed surgery on Walton).
46. Id.
47. Id. at 976.
48. Id.
49. See id. (noting that Patil advised Walton to "wait it out").
50. Id.
51. See id. (quoting Walton saying "[Patil] just acted like he didn't see no

problem").
52. Id.
53. See id. (stating that Patil performed a "blood patch" in July and August of 2003

and in October 2003 another surgery was performed).
54. Id.
55. Id.
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of Walton's complications.r 6 On October 14, 2003, Patil again at-
tempted a surgical intervention (Surgery #3) to remedy Walton's com-
plications. 57 In both Surgery #2 and Surgery #3, Patil was
unsuccessful in stopping the leakage of bodily fluids at the surgical
site.58 In each of these surgeries, Patil had elected to not surgically
insert a drain at the surgical site to accommodate the leakage.59 In-
stead, Patil elected to have a drain inserted non-surgically at some
time in-between Surgery #2 and Surgery #3.60 Dr. Ravvin described
this attempt as unsuccessful. 6 '

On October 20, 2003, the University of Nebraska Medical Center
discharged Walton even though she continued to experience pain.62

After her discharge, Walton experienced headaches, vomiting, fever,
and continued leakage at the surgical site. 63 Accordingly, the Univer-
sity of Nebraska Medical Center again admitted Walton for treatment
on October 23, 2003.64 The leakage from the surgical site stopped by
early November 2003, but Walton had developed inflammation at the
surgical site known as a pseudomeningocele. 65 The pseudomen-
ingocele enlarged over time and eventually required surgical correc-
tion.66 Finally, on December 23, 2003, a different surgeon performed
a surgical procedure to correct the pseudomeningocele and inserted a
drain at the surgical site.67 Although Walton recovered from the pro-
cedure, the back and leg pain that led to the initial surgery never
improved.68

56. See id. (stating "Patil did not find the source of the leakage during either proce-
dure" in reference to the October 9 procedure and a third surgery performed approxi-
mately one week later).

57. Walton, 279 Neb. at 976.
58. Id.
59. See id. (stating that Patil tried to insert a drain nonsurgically).
60. See id. (noting that because Walton continued to experience leakage after the

first procedure Patil attempted to have a lumbar drain inserted non-surgically).
61. Id.
62. Id.
63. Id. Walton had developed meningitis, and that condition was attributed with

causing her headaches, vomiting and fever. Id.
64. Id.
65. Id. A pseudomeningocele is a swelling at the surgical cite. See id. (stating that

the pseudomeningocele that continued to enlarge). Because several mechanisms have
been used to define the pathophysiology of pseudomeningoceles, an exact definition is
illusive. Medscape Discussion of Pseudomenigoceles, http://www.medscape.com/viewar-
ticle/405626 (last visited October 1, 2010). Most would define a pseudomeningocele as a
collection of extradural CSF caused by a dural tear. Id.

66. See Walton, 279 Neb. at 976 (stating "the surgical wound in Walton's back
sealed, but she developed a pseudomeningocele that progressively enlarged" and even-
tually was repaired by a surgical procedure).

67. Id.
68. Id.
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On June 6, 2005, Walton filed suit in the District Court of Douglas
County alleging (1) Patil damaged the dural cover of her spinal cord
during Surgery #1 leading to the leakage that was a primary cause of
subsequent surgeries, and (2) Patil breached the applicable standard
of care.69 In connection with the suit against Patil, Walton hired Dr.
Ravvin, a neurosurgeon from Lexington, Kentucky, as an expert wit-
ness to testify on her behalf.70 Patil's counsel sought to depose Dr.
Ravvin, but objected to Ravvin's fee of $5,500 for four hours.71 The
trial court held a hearing on February 13, 2007, regarding Patil's ob-
jection to Dr. Ravvin's fee.72 Following the hearing, the trial court
ordered that Patil be able to depose Dr. Ravvin by March 30, 2007, at
a discounted rate set by the court or an hourly rate based on Dr. Ray-
vin's actual income from physician services, whichever was higher.73

In accordance with the trial court's order, Patil's attorney deposed
Dr. Ravvin.74 At the time of Dr. Ravvin's deposition, neither Patil nor
Walton had indicated that the parties would use Dr. Ravvin's deposi-
tion at trial.75 In his deposition, Dr. Ravvin stated that he was skepti-
cal of the fact that Patil performed essentially the same procedure in
Surgery #3 that was ineffective in Surgery #2, and questioned Patil's
decision not to surgically insert a drain during Surgery #3.76 Moreo-
ver, Dr. Ravvin stated that he believed Patil breached the applicable
standard of care by failing to surgically insert a drain following Sur-
gery #2.7

In addition, Dr. Ravvin submitted a report that summarized his
opinions regarding Patil's treatment of Walton that Patil's counsel re-
ferred to during the deposition and attached to the deposition.78 The

69. Id. at 977. Several other defendants were involved in the initial lawsuit, but
those defendants were not involved in the final appeal of the case. Id.

70. Id.
71. Id.
72. Id.
73. See id. (stating that "the court ordered Walton to make [Dr.] Ravvin available

for a deposition no later than March 30 for an hourly fee of $650 (not including any
compensation for preparation) or at an hourly rate determined by [Dr.] Ravvin's ad-
justed gross income from physician services for the calendar year 2006, divided by 1,850
hours, whichever hourly rate is higher").

74. Id.
75. Id.
76. See id. (stating Dr. Ravvin was puzzled by the fact that Patil did not put a

drain in during Surgery #3 on October 14, 2003).
77. Id.
78. Id. Specifically, "Ravvin was asked, 'Does this report which is your December

20th, 2006, letter contain all your opinions as to deviations from the standard of care by
Patil?"' Id. In response to this question, Ravvin answered, "Yes." Id. "[Dr.] Ravvin also
testified that the report was 'an accurate statement of [his] opinions.' Additionally,
[Dr.] Ravvin testified that he had not changed any of his opinions as set forth in the
report except that he incorrectly noted that a microscope was not used when in fact it
was." Id. at 977-78.
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report averred that Walton sought treatment from Patil multiple
times, however, Patil avoided the problem.79 Dr. Ravvin summarized
that Walton experienced countless delays and multiple operations to
correct the leakage of bodily fluids.80 Further, Dr. Ravvin's report
found that Walton continued to experience back and leg pain in both
of her legs. 8' Dr. Ravvin's report concluded that Patil's treatment of
Walton deviated from the applicable standard of care, and, as a result,
Walton experienced avoidable complications and may require further
surgery in the future. 82

Just before trial, on April 8, 2008, Walton filed a Notice of Intent
to Offer Deposition Testimony at trial in reference to Dr. Ravvin's dep-
osition.83 Walton argued that the deposition was admissible under
Nebraska Rule of Evidence 80484 ("N.R.E. 804") because (1) Dr. Ray-
vin was unavailable, (2) the trial court lacked subpoena power over
Dr. Ravvin, and (3) neither party could procure Dr. Ravvin's attend-
ance by other reasonable means.85 On April 9, 2008, Patil filed an
objection to Walton's notice of intent arguing that Walton had not suf-
ficiently demonstrated that Dr. Ravvin was unavailable to testify at
the trial and that the March 23 deposition was hearsay.86 After a
hearing on the matter, the trial court ruled that Dr. Ravvin's deposi-
tion was inadmissible at trial.87

The district court reasoned that in order to admit the deposition
into evidence, Dr. Ravvin must actually be unavailable to testify at
the trial, and Walton failed to prove that he was in fact unavailable.88

Further, the district court opined that it would be inappropriate to
admit Dr. Ravvin's deposition because the deposition was a "discov-
ery" deposition.89 The court explained that a "discovery" deposition's
purpose is only to secure the opinion of an expert witness and to un-
derstand the factual basis of that opinion, not to test the credibility of

79. Id. at 978. In reference to Surgery #2 and Surgery #3, the court stated, "And in
[Dr.] Ravvin's opinion, Walton should not have been discharged from the hospital on
October 20, 2003, after the two surgical procedures." Id.

80. Id. at 978.
8 1. Id.
82. See id. (quoting Dr. Ravvin's report that was attached to his March 23

deposition).
83. See id. (noting that the case was set for jury trial to begin on April 14, 2008).
84. NEB. REV. STAT. § 27-804(1)(e) (2008). Section 27-804 establishes a hearsay ex-

ceptions and states that "(1) Unavailability as a witness includes situations in which
the declarant ... (e) Is absent from the hearing and the proponent of his statement has
been unable to procure his attendance by process or other reasonable means." Id.

85. Walton, 279 Neb. at 978.
86. Id. at 978.
87. Id.
88. See id. (stating that the court sustained Patil's objection made on the grounds

that Walton had not proven Dr. Ravvin was unavailable).
89. Id at 979.
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the opinion.90 Accordingly, the district court reasoned that a "discov-
ery" deposition of an expert witness is akin to an affidavit or other
statement of advocacy intended only to obtain the opinion of an expert
witness.91

After the court ruled to exclude Dr. Ravvin's deposition, Walton
filed a motion to continue the trial in order to have more time to se-
cure Dr. Ravvin's testimony at trial.92 On April 10, 2008, at the hear-
ing on Walton's motion to continue, Walton again asked the court to
admit Dr. Ravvin's deposition, citing an affidavit from her attorney
that stated Walton could not afford to pay Dr. Ravvin's fees for either
in-person testimony at the trial or a video deposition.93 The court
again refused to admit Dr. Ravvin's deposition, reasoning that Walton
chose Dr. Ravvin as her expert witness knowing his fees for testify-
ing.94 In addition, the court denied Walton's motion to continue.95

At trial, Walton offered evidence regarding Patil's treatment that
included her own deposition.96 After Walton presented her case, the
court sustained Patil's motion for a directed verdict on the grounds
that Walton failed to meet her burden of proof regarding causation,
and that no triable issue of fact existed regarding Patil's negligence.97

On May 7, 2008, the court overruled Walton's motion for a new trial.98

Subsequently, Walton appealed, arguing that the trial court erred in
(1) not allowing Ravvin's deposition testimony into evidence at trial,
(2) denying Walton's motion to continue, (3) sustaining Patil's motion
for a directed verdict, and (4) denying Walton's motion for new trial.99

Subsequently, with an appeal of the case pending, Walton died, and
the personal representatives of Walton's estate continued the action
by perfecting an appeal to the Supreme Court of Nebraska.' 00

90. Id. at 979-80.
91. Id.
92. Id. at 978-79.
93. Id. at 979. At the hearing Walton also offered several letters from Dr. Ravvin

to establish his fees for taking a video deposition. Id. The letters demonstrated that Dr.
Ravvin had raised his fees for expert testimony and his current fee for a deposition
taken at his office was $7,500 for up to four hours. Id. In addition, Walton offered
letters from Dr. Ravvin that showed as of February 20, 2008, he was not able to testify
at any time in early March 2008 and only had "a few dates left in March or April." Id.

94. Id.
95. Id. at 980.
96. Id.
97. Id.
98. Id.
99. Id. Walton died while the case was on appeal, and so the personal representa-

tives of her estate were the appellants on appeal. Id.
100. 279 Neb. 974 (2010). In Walton, the court does not make it clear whether Wal-

ton died as a result of the injuries that formed the basis for the suit, or from unrelated
causes. See Id. In addition, the court also does not address why an intermediate appel-
late court did not hear the personal representatives' appeal of the case, however, it is
clear that the Nebraska Supreme Court is hearing the case on direct appeal from the

2952010]1
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Although the Supreme Court of Nebraska affirmed the district
court's directed verdict in favor of Patil, the Supreme Court of Ne-
braska stated that the district court erred by not admitting Dr. Ray-
vin's deposition. 101 In its decision, the Supreme Court of Nebraska
stated that, on appeal, the court would only reverse a trial court's rul-
ing regarding the admissibility of an expert witness's opinion if the
trial court abused its discretion.102 The Supreme Court of Nebraska
then recognized the conflict between the Nebraska rules of discovery
and the Nebraska hearsay rules regarding a deposition's admissibility
at trial.103 The court also acknowledged the precedent established in
Maresh v. State10 4 where the court had previously addressed that
same conflict. 105 In Maresh, the Supreme Court of Nebraska had de-
termined that a witness living farther than 100 miles away from the
court's location was not a circumstance that created a hearsay excep-
tion permitting the trial court to admit the witness's deposition at
trial. 06 The Supreme Court of Nebraska noted that at the time it
decided Maresh, the Nebraska statutes did not grant the Supreme
Court of Nebraska the power to promulgate court rules creating hear-
say exceptions.107

However, in Walton, the Supreme Court of Nebraska found that
in 2000, the Nebraska Unicameral had abrogated the holding of Mar-
sesh by amending the Nebraska statutes that had controlled the result
in Maresh.108 Thus, the Walton court determined that the Nebraska
statutes now permitted the Supreme Court of Nebraska to create in-
dependent hearsay exceptions. 09 Accordingly, the court in Walton
found that Nebraska Court Rule of Discovery 32110 ("N.C.R.D. 32")

district court. See id. at 975, 986 (stating "Walton has perfected this appeal" of the
district court's decision and "We affirm the judgment of the district court.").

101. See id. at 987 (stating "the failure to admit Ravvin's deposition and attached
report was harmless error. We affirm the judgment of the district court.").

102. Id. at 980 (citing Liberty Dev. Corp. v. Metro. Util. Dist., 751 N.W.2d 608
(2008)).

103. Id. at 981-82; Compare NEB. REV. STAT. § 27-804(2)(a) (2008) (allowing a depo-
sition to be admitted only if it was taken subject to cross-examination by the party oppo-
nent and only if the witness is unavailable), with NEB. CT. R. Disc. § 6-332 (allowing the
"admission of a deposition where the deponent is either more than one hundred miles
from the site of the trial or beyond the trial court's subpoena power").

104. 489 N.W.2d 298 (Neb. 1992).
105. Walton, 279 Neb. at 982.
106. Maresh v. State, 498 N.W.2d 298, 307 (Neb. 1992).
107. Walton, 279 Neb. at 982-83.
108. See id. at 982-84 (stating that it was the "clear intention by the Legislature to

abrogate the holding in Maresh"). Specifically, the court noted that the 2000 amend-
ments to NEB. REV. STAT. Sections 27-802 and 25-1273.01 abrogated the holding of Ma-
resh. Id.

109. Id. at 984.
110. NEB. CT. R. Disc. § 6-332.
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created an independent hearsay exception. 11' The exception permit-
ted a court to admit a deposition upon a showing that a deponent lived
farther than 100 miles from the location of the trial and that the court
could not subpoena the deponent.112

In Walton, the Supreme Court of Nebraska found that the trial
court erred in not admitting Dr. Ravvin's deposition because Dr. Ray-
vin resided more than 100 miles from the location of the trial and was
outside of the subpoena power of the trial court.113 The fact that Dr.
Ravvin was a paid expert witness and that Walton's finances affected
her ability to procure Dr. Ravvin's testimony at trial did not influence
the court's ruling on admissibility.114 In doing so, the court over-
turned the holding of Maresh, which required an actual showing of
unavailability.115 Further, the Supreme Court of Nebraska rejected
the district court's opinion that the "discovery" deposition of an expert
witness was akin to an affidavit, and, as such, was materially differ-
ent from other depositions.116 In rejecting the district court's discov-
ery deposition argument, the Supreme Court of Nebraska noted that
federal courts have universally rejected giving any significance to
whether a deposition was a "discovery" deposition when determining
the admissibility of a deposition at trial." 7 Further, the court rea-
soned that nothing in the Nebraska rules regarding evidence and dis-
covery made a distinction between depositions.118

Even though the Supreme Court of Nebraska in Walton deter-
mined that the district court erred in not admitting Dr. Ravvin's depo-
sition, the court concluded that the error was harmless, and,
therefore, affirmed the district court's directed verdict in favor of Pa-
til.119 The error was harmless because although Dr. Ravvin stated
that Patil's actions and inactions decreased Walton's chances for a bet-
ter outcome, he did not testify in terms of percentage points what
those chances for a better outcome were.120 Therefore, Dr. Ravvin's

111. Walton, 279 Neb. at 984.
112. Id.
113. See id. (noting that it was undisputed that Dr. Ravvin lived 100 miles away

from trial and was beyond subpoena power of the court).
114. Id.
115. See id. at 982-84 (stating that in Maresh the Nebraska court rules did not es-

tablish an independent hearsay exception while in the present case the Nebraska court
rules were sufficient to establish an independent hearsay exception).

116. See id. at 984-85 (stating "[tihe district court also erred in concluding that the
deposition was inadmissible because it was a 'discovery deposition.'").

117. Id. (citing Maresh v. State, 489 N.W.2d 298, 308 (Neb. 1992)).
118. Id. at 985.
119. Id. at 986.
120. Id. Specifically, the prima facie case for medical malpractice required that an

expert witness testify that a greater than fifty percent chance of a better recovery exists.
Id. at 985 (citing Rankin v. Stetson, 749 N.W.2d 460 (Neb. 2008)). A forty-nine percent
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deposition failed to meet the requirement that expert witnesses in
medical malpractice cases must give opinions regarding probability in
terms of percentage points.121 Accordingly, a majority of the court in
Walton determined that because Dr. Ravvin's deposition failed to es-
tablish causation, the district court's failure to admit the deposition
was a harmless error. 122

In his dissent, Justice McCormack opined that Dr. Ravvin's depo-
sition could be sufficient to overcome the directed verdict in favor of
Patil, and favored remanding the case for a trial on the merits.123 The
lone dissent noted that Dr. Ravvin's report clearly stated that Patil's
care of Walton deviated from the applicable standard of care and
caused harm to Walton.124 Further, the dissent argued that a trial
court, not the Supreme Court of Nebraska should determine whether
Dr. Ravvin's deposition and attached report established causation in
the case.125 Therefore, the dissent favored remanding the case be-
cause reasonable minds could disagree as to whether Dr. Ravvin's
deposition and attached report contained the requisite degree of cer-
tainty to establish the element of causation.126

III. BACKGROUND

A. RELEVANT STATUTES & RULES

1. Federal And State Court Rules Regarding The Use Of
Depositions

Federal Rule of Civil Procedure 32127 ("F.R.C.P. 32") and Ne-
braska Court Rule of Discovery 32128 ("N.C.R.D. 32") govern the use of
depositions in the federal court system and the State of Nebraska
court system respectively.129 Subsection (a) of F.R.C.P. 32 specifically
covers the use of depositions in federal court proceedings.o30 Under
F.R.C.P. 32, a party may use the deposition of an "unavailable wit-

chance of a better recovery does not meet the requirement for causation in a medical
malpractice action. Id.

121. See id. at 986-87 (explaining that in medical malpractice actions expert must
testify in terms of percentage points and Dr. Ravvin used generic language in his depo-
sition testimony).

122. Id. at 985-86.
123. Id. at 988 (McCormack, J., dissenting).
124. Id. at 987.
125. Id. at 988 (stating that a trier of fact, not the court, should interpret Dr. Ray-

vin's two statements).
126. Id. at 988.
127. FED. R. Civ. P. 32.
128. NEB. CT. R. Disc. § 6-332.
129. FED. R. Crv. P. 32, NEB. CT. R. Disc. § 6-332.
130. FED. R. Crv. P. 32(a).
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ness" for any purpose.131 A witness is "unavailable" when the witness
is located farther than 100 miles from the location of the proceed-
ing.132 Nevertheless, if a party causes a witness to be "unavailable" at
the time of the court proceeding, that party may not use the deposition
of said witness for any purpose.133 Similar to F.R.C.P. 32, under
N.C.R.D. 32, a deposition is admissible when the deponent is farther
than 100 miles away from the proceeding, so long as the party seeking
to use the deposition did not cause the witness's absence. 34

2. The Federal And State Court Rules On The Unavailable
Declarant Hearsay Exception

Federal Rule of Evidence 8041a5 ("F.R.E. 804") and Nebraska
Rule of Evidence 804136 ("N.R.E. 804") create a hearsay exception
when a declarant is "unavailable" in the Federal Court System and
State of Nebraska Court System respectively.13 7 Under both F.R.E.
804 and N.R.E. 804, the deposition testimony of a witness may be used
if the witness is "unavailable."13 8 Both rules define the circumstances
that constitute an "unavailable" witness for purposes of the rule.139 If
a witness is "unavailable" as defined within the rule, then both rules
respectively provide for the court to admit the deposition testimony of
said witness.140

131. FED. R. Civ. P. 32(a)(4).
132. FED. R. CIv. P. 32(a)(4)(B). The relevant provision reads "Unavailable Witness.

A party may use for any purpose the deposition of a witness, whether or not a party, if
the court finds: . . . (B) that the witness is more than 100 miles from the place of the
hearing or trial . . . ." Id.

133. Id. The relevant provision reads "A party may use for any purpose the deposi-
tion of a witness, whether or not a party, if the court finds: (B) that the witness is more
than 100 miles from the place of the hearing or trial . . . unless it appears that the
witness's absences was procured by the party offering the deposition." Id.

134. NEB. CT. R. Disc. § 6-332(a)(3)(B). The rule provides that a party to the action
can use the deposition of a witness if "the witness is at a greater distance than one
hundred miles from the place of trial or hearing, or out of the state ... unless it appears
that the absence of the witness was procured by the party offering the deposition." Id.

135. FED. R. EVID. 804.

136. NEB. REV. STAT. § 27-802 (2008).
137. FED. R. EVID. 804, NEB. REV. STAT. § 27-802.

138. FED. R. EVID. 804, NEB. REV. STAT. § 27-802.
139. See FED. R. EVID. 804(a), and NEB. REV. STAT. § 27-804 (2008). For example,

F.R.E. 804(a)(5) states that unavailability "[I] ncludes situations in which the declarant-
(5) is absent from the hearing and the proponent of a statement has been unable to
procure the declarant's attendance by process or other reasonable means." FED. R.
EVID. 804(a) & (5). Similarly, N.R.E. 804 states "Unavailability as a witness includes
situations in which the declarant . . . [i]s absent from the hearing and the proponent of
his statement has been unable to procure his attendance by process or other reasonable
means." NEB. REV. STAT. § 27-804.

140. FED. R. EVID. 804, NEB. REV. STAT. § 27-802 (2008).
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3. Enabling Statutes For The Supreme Court Of Nebraska Court
Rules

Federal Rule of Evidence 802141 ("F.R.E. 802") and Nebraska
Rule of Evidence 802142 ("N.R.E. 802") are codified provisions that
govern the admissibility of hearsay in the federal court system and
State of Nebraska court system respectively. 143 F.R.E. 802 forbids the
use of hearsay except as defined by the Federal Rules of Evidence or
by other court rules promulgated by the Supreme Court. 144 Federal
Rule of Civil Procedure 32 ("F.R.C.P. 32") is one example of a hearsay
exception from outside the federal rules of evidence. 145 As of 1992,
unlike F.R.E. 802, N.R.E. 802 limited hearsay exceptions to those enu-
merated by the Nebraska Rules of Evidence and statutory exceptions
created by the Nebraska Unicameral. 146 This limitation was consis-
tent with the 1992 version of Nebraska Revised Statute Section 25-
1273.01147 that limited Nebraska court rules of discovery to only those
rules that did not directly conflict with state statutes on such mat-
ters.148 Accordingly, as of 1992, the Supreme Court of Nebraska had
no authority to promulgate independent hearsay exceptions by court
rule.149

In 2000 however, the Nebraska Unicameral amended Nebraska
Revised Statute Section 25-1273.0115o and N.R.E. 802151 to grant the
Supreme Court of Nebraska's authority to promulgate independent
hearsay exceptions regarding depositions by court rule.152 As

141. FED. R. EvID. 802.
142. NEB. REV. STAT. § 27-802 (2008).
143. FED. R. EVID. 802, NEB. REV. STAT. § 27-802.
144. FED. R. EVID. 802. Specifically F.R.E. 802 forbids hearsay "except as provided

by these rules or by other rules prescribed by the Supreme Court pursuant to statutory
authority or by Act of Congress." Id.

145. See FED. R. Civ. P. 32 (permitting the admissibility of depositions under certain
circumstances); see also Maresh v. State, 489 N.W.2d 298, 307 (Neb. 1992) (noting that
F.R.C.P. 32 creates an independent hearsay exception).

146. See NEB. REV. STAT. § 27-802 (1989) (amended 2000) (forbidding hearsay "ex-
cept as provided by these rules or by other rules adopted by the statutes of the State of
Nebraska.").

147. NEB. REV. STAT. § 25-1273.01 (1989) (amended 2000).
148. See NEB. REV. STAT. § 25-1273.01 (1989) (amended 2000) (stating "The Su-

preme Court shall promulgate rules of procedure for discovery in civil cases, which rules
shall not be in conflict with the laws governing such matters.").

149. Maresh, 489 N.W.2d at 307.
150. NEB. REV. STAT. § 25-1273.01 (2008).
151. NEB. REV. STAT. § 27-802.
152. See NEB. REV. STAT. § 27-802 (2008) (stating "hearsay is not admissible except

as provided by these rules, by other rules adopted by the statutes of the State of Ne-
braska, or by the discovery rules of the Supreme Court.") (emphasis added); NEB. REV.
STAT. § 25-1273.01 (stating "The Supreme Court shall promulgate rules of procedure for
discovery in civil cases, which rules shall not be in conflict with laws governing such
matters. Rules which provide for the admissibility of depositions shall not be consid-
ered as conflicting with the Nebraska Evidence Rules.") (emphasis added).



2010] WALTON V. PATIL 301

amended, N.R.E. 802 explicitly permits the promulgation of hearsay
exceptions within the Nebraska Court Rules of Discovery.153 Ne-
braska Revised Statute Section 25-1273.01, as amended, specifically
provides for the promulgation of court rules that create independent
hearsay exceptions for depositions. 154

B. MARESH v. STATE: THE SUPREME COURT OF NEBRASKA
ESTABLISHED THAT IT LACKED THE POWER TO

PROMULGATE INDEPENDENT HEARSAY EXCEPTIONS

In Maresh v. State,155 the Supreme Court of Nebraska found that
the deposition of an expert witness was inadmissible at trial absent a
showing that the party offering the deposition was unable to procure
the declarant's attendance by reasonable means. 156 In Maresh, the
personal representative of the estate of John Michael Maresh ("Ma-
resh"), sued the State of Nebraska (the "State") under the Nebraska
State Tort Claims Act15 7 in the District Court of Dodge County for
damages resulting from an automobile accident.15 s Maresh alleged
that the State of Nebraska breached its duty when marking off the
edge of U.S. Highway 30 during a construction project. 5 9 Maresh re-
lied on the testimony of expert witness William Berg, Ph.D., ("Dr.
Berg") to establish the applicable standard of care during a construc-
tion project.16 0 At trial, Maresh motioned the court to admit Dr.
Berg's deposition in lieu of live testimony from Dr. Berg during the
trial.161 The State objected to Maresh's motion and argued that Dr.
Berg's deposition was inadmissible because Maresh had not estab-
lished that Dr. Berg was actually unavailable to testify during the
trail.162 Nevertheless, the trial court admitted Dr. Berg's deposition
into evidence.163 Subsequently, sitting without a jury, the trial court

153. NEB. REV. STAT. § 27-802.
154. NEB. REV. STAT. § 25-1273.01.
155. 489 N.W.2d 298 (Neb. 1992)
156. Maresh v. State, 489 N.W.2d 298, 307 (Neb. 1992).
157. Nebraska State Tort Claims Act, NEB. REV. STAT. §§ 81-8,209 to -8,235 (2008).
158. Maresh, 489 N.W.2d at 303.
159. Id.
160. See id. at 304 (stating that the plaintiff relied on the testimony of the expert

witness on the issue of the standards the State should be held to in performing a high-
way construction project).

161. See id. (stating that the trial court admitted Dr. Berg's deposition into evidence
after the State had stipulated that he lived more than 100 miles from the site of the
trial).

162. Id.
163. Id.



302 CREIGHTON LAW REVIEW [Vol. 44

found that the State breached its duty, and awarded Maresh $124,273
in damages.' 64

On appeal, the Supreme Court of Nebraska agreed with the
State's argument and found that the trial court erred by admitting Dr.
Berg's deposition when Maresh did not show that Dr. Berg was actu-
ally unavailable to testify at trial.165 The Supreme Court of Nebraska
reasoned that although Nebraska Court Rule of Discovery 32166

("N.C.R.D. 32") permitted the admission of Dr. Berg's deposition into
evidence, in Nebraska, court rules did not create independent hearsay
exceptions.' 6 7 The court stated that the Nebraska Constitution 68

and Nebraska Revised Statute Section 27-802169 restricted the admis-
sion of hearsay to statutorily created exceptions.1 70 Thus, the Su-
preme Court of Nebraska determined that the trial court erred by
admitting Dr. Berg's deposition into evidence under N.C.R.D. 32.171

In Maresh, the Supreme Court of Nebraska noted that the federal
court system had a very similar conflict between Federal Rule of Civil
Procedure 32172 ("F.R.C.P. 32") and Federal Rule of Evidence 804173
("F.R.E. 804") regarding the admissibility of depositions.174 The Su-
preme Court of Nebraska also noted the existence of a split of author-
ity between the federal circuit courts regarding the interplay between
F.R.C.P. 32 and F.R.E. 804.175 Nevertheless, in the Maresh decision,
the Supreme Court of Nebraska did not reach the issue at the center
of the circuit split of whether F.R.C.P. 32 created an independent

164. Id. at 303. The district court did not necessarily rely on Dr. Berg's deposition in
reaching the verdict for the plaintiff because, without considering Dr. Berg's deposition,
the Nebraska Supreme Court affirmed the district court's decision. Id. at 304, 314.

165. See id. at 304, 308 (stating that the admission of Dr. Berg's deposition by the
district court was erroneous). In Maresh, the Supreme Court of Nebraska heard the
case on direct appeal from the District Court of Dodge County. Id. at 289. This was not
unusual at that time given that until voters approved an amendment to the state consti-
tution in 1990 (establishing the Nebraska State Court of Appeals), all appeals in Ne-
braska were direct appeals from the district court level to the Supreme Court of
Nebraska. Citizen's Guide to Nebraska Courts, http://www.supremecourt.ne.gov/press/
guide.shtml (last visited October 1, 2010).

166. NEB. CT. R. Disc. 32.
167. Maresh, 489 N.W.2d at 307. A deposition is considered hearsay because it is

evidence offered to prove the truth of the very subject of the statement. Id. at 306.
168. Constitution of Nebraska.
169. NEB. REv. STAT. § 27-802 (1989) (amended 2000).
170. Maresh, 489 N.W.2d at 306-07.
171. See id. at 305, 308 (stating that N.C.R.D. 32 permits the admission of a deposi-

tion into evidence when the deponent lives more than 100 miles from the trial's location,
and the admission of Berg's deposition by the district court was erroneous).

172. FED. R. Civ. P. 32.
173. FED. R. EVID. 804.
174. Maresh, 489 N.W.2d at 306.
175. See id. (noting both the majority and minority positions of the federal courts

regarding whether FED. R. Cv. P. 32 created an independent hearsay exception).
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hearsay exception.176 The court reasoned that unlike the federal ena-
bling legislation that granted the Supreme Court of the United States
the power to promulgate independent hearsay exceptions by rule
within the federal court system, in the Nebraska court system, the
Nebraska Enabling Legislation177 did not permit the promulgation of
independent hearsay exceptions by court rule.'78 Accordingly,
N.C.R.D. 32 could not create an independent hearsay exception.' 79

C. GARCIA-MARTINEZ V. CITY AND COUNTY OF DENVER: THE TENTH
CIRCUIT SETS OUT THE BROAD DISCRETION A TRIAL
COURT HOLDS IN WHETHER To ADMIT A
DEPOSITION INTO EVIDENCE

In Garcia-Martinez v. City and County of Denver,18 0 the United
States Court of Appeals for the Tenth Circuit found that under Fed-
eral Rule of Civil Procedure 32 ("F.R.C.P. 32"),181 Aguedo Merbin Gar-
cia-Martinez ("Garcia") was not "unavailable" to testify at trial even
though Garcia was an illegal alien, was under a standing deportation
order, and had left the United States voluntarily before trial.182 In
Garcia, Garcia filed a civil rights suit in the United States District
Court for the District of Colorado claiming Denver police officers vio-
lated his civil rights by using excessive force during an arrest.' 88 On
August 23, 1999, the Denver Police Department ("DPD") arrested Gar-
cia following a high-speed chase involving a car in which Garcia was a
passenger.' 84 During the chase, Garcia had thrown several objects,
including drugs, out of the vehicle.' 85 The chase ended when police
cornered the vehicle Garcia was riding in and arrested Garcia and the
vehicle's driver.' 8 6 During the arrest, police officers wrestled Garcia
to the ground and struck Garcia with the butt of a pistol.' 8 7 The po-
lice officers argued that their actions were appropriate because Garcia

176. See id. at 307 (stating the intent and interplay of the rules are irrelevant be-
cause "this court had no power to create in the Nebraska discovery rules an independent
exception to the hearsay prohibition of § 27-802").

177. NEB. REV. STAT. § 25-1273.01 (1989) (amended 2000).
178. Maresh, 489 N.W.2d at 306-07.
179. Id. at 307.
180. 392 F.3d 1187 (10th Cir. 2004).
181. FED. R. Cv. P. 32.
182. Garcia-Martinez v. City and County of Denver, 392 F.3d 1187, 1190-93 (10th

Cir. 2004).
183. Garcia-Martinez, 392 F.3d at 1189.
184. Id.
185. See id. (stating that it was later confirmed that one of the items thrown from

the car by the Plaintiff was drugs).
186. Id.
187. Id. Three different DPD police officers were involved in the plaintiffs arrest,

Abelin Gutierrez, Christian Blessing and Covey Hall. Id.
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ignored verbal commands from the officers and actively resisted arrest
by the officers.1 8 In August of 2000 a jury found Garcia not guilty on
all charges.' 89

Because Garcia was an illegal alien, however, the trial court
turned Garcia over after the trial to the Immigration and Naturaliza-
tion Service ("INS") to deport Garcia to Honduras. 190 Nevertheless,
Garcia returned to the United States, and, in May of 2001, Garcia
filed suit alleging that the DPD officers involved in his arrest had used
excessive force.191 Garcia gave a deposition related to his suit in Sep-
tember of 2001.192 Subsequently, after the parties completed discov-
ery in the case, a magistrate judge presided over a required settlement
conference that Garcia attended.' 93 According to Garcia, during the
settlement conference, the magistrate judge advised him that he
risked imprisonment if he showed up at trial, and also advised Garcia
to settle the case.194 The record on appeal also showed that the mag-
istrate judge told the DPD officers that the court would not take any
action independently to coordinate Garcia's arrest during the trial.' 95

Notwithstanding the magistrate judge's advice, Garcia failed to
settle the case, and the trial began in January 2003.196 Garcia did,
however, leave the country and did not attend the trial.' 97 At trial,
Garcia's counsel sought to admit into evidence parts of Garcia's Sep-
tember 2001 deposition.' 98 Garcia's counsel argued that the court
should admit the deposition under F.R.C.P. 32 because Garcia was
outside of the United States, and, therefore, unavailable to testify at
trial. 99 In contrast, the DPD officers argued that Garcia was not un-
available under F.R.C.P. 32 because he voluntarily left the country,
assuring his own absence from the trial. 200 The trial court concluded
that Garcia's deposition was inadmissible because Garcia had assured
his own absence from the trial.201 The trial court responded to the

188. Id.
189. Id.
190. Id.
191. See id. at 1189-90 (stating that the action was brought under 42 U.S.C. § 1983

for violation of the plaintiffs civil rights).
192. Id. at 1190.
193. Id.
194. Id.
195. Id.
196. See id. (stating that before the trial began in January of 2003, the plaintiffs

counsel submitted some of the plaintiffs deposition testimony to the trial court).
197. See id. (stating that the plaintiffs counsel offered deposition testimony at trial

because the plaintiff was out of the country).
198. Id.
199. Id. Plaintiffs counsel had submitted certain portions of the plaintiffs deposi-

tion to the trial court in advance of the trial. Id.
200. Id.
201. Id.
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issue of Garcia's status as an illegal alien by noting that Garcia failed
to produce any evidence showing that he was unable to receive a spe-
cific visa to enter the country legally and attend the trial without fear
of arrest or imprisonment. 202

Following the exclusion of Garcia's deposition, the jury returned a
verdict in favor of the DPD officers, and Garcia's counsel appealed the
verdict to the United States Court of Appeals for the Tenth Circuit.203

On appeal, Garcia's counsel contended that the trial court had erred
by not finding that Garcia was unavailable for trial, and subsequently
refusing to admit Garcia's deposition into evidence. 204 The Tenth Cir-
cuit applied the abuse of discretion standard to the trial court's ruling
that Garcia's deposition was inadmissible. 205 In affirming the trial
court's ruling that Garcia's deposition was inadmissible, the Tenth
Circuit adopted the trial court's reasoning that Garcia was voluntarily
absent from the trial, and, therefore, not unavailable within the mean-
ing of F.R.C.P. 32.206 Further, in its decision, the Tenth Circuit noted
that a trial court has broad discretionary authority under F.R.C.P. 32
in determining whether a declarant is unavailable and whether a wit-
ness's deposition is admissible into evidence at trial. 207

D. CARTER-WALLACE INC. v. OTTE: THE IRREPLACEABLE TYPICAL
WITNESS VERSUS THE FUNGIBLE EXPERT WITNESS

In Carter-Wallace Inc. v. Otte,2 08 the United States Court of Ap-
peals for the Second Circuit found that a patent was invalid because
the product was obvious and not substantially different from previous
products in the field.209 In Carter, the plaintiff corporation, Carter-
Wallace Inc. ("Carter Inc."), filed a patent infringement action in the
United States District Court for the Eastern District of New York that
alleged, inter alia, Davis-Edwards Pharmacal Corp. ("Davis Corp.")
had infringed on a patent of a pharmaceutical known by the trade-
names Miltown and Equanil. 210 At the time of the suit, Davis Corp.
was a Chapter 11211 bankruptcy debtor. 212 Because of Davis Corp.'s

202. Id. at 1190-91.
203. Id. at 1190.
204. Id.
205. See id. at 1193 (stating "we conclude that the district court did not abuse its

discretion in refusing to admit Garcia-Martinez's deposition").
206. Id. at 1193.
207. See id. at 1191-92 (noting that F.R.C.P. 32 permits, but does not require, a trial

court to admit into evidence the deposition of a witness that is unavailable to testify at
trial).

208. 474 F.2d 529 (2d Cir. 1972).
209. Carter-Wallace, Inc. v. Otte, 474 F.2d 529, 546-47 (2d Cir. 1972).
210. Carter-Wallace, Inc., 474 F.2d at 532.
211. 11 U.S.C. §§ 1101-1146 (2006).
212. Carter-Wallace, Inc, 474 F.2d at 532.
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status as a Chapter 11 debtor, Davis Corp. did not possess the finan-
cial resources to retain outside-counsel experienced in the area of pat-
ent law for the case.213 Accordingly, William H. Bisnoff ("Mr.
Bisnoff'), in house counsel for Davis Corp., who lacked any significant
experience in the practice of patent law, represented Davis Corp. at
trial on the patent infringement claim.214

Because of Mr. Bisnoffs inexperience and the inability of Davis
Corp. to retain different counsel, the district court granted Davis
Corp. permission to present the testimony from a previous trial that
had explored the same patent infringement issue.215 The previous
trial involved a patent infringement claim brought by Carter Inc.
against the United States in the United States Court of Federal
Claims. 216 With the district court's permission, whenever Carter Inc.
called a witness to testify who had testified in the Court of Claims
case, Davis Corp. was able to move the Government's cross-examina-
tion of the witness into evidence. 217 Further, the district court per-
mitted Davis Corp. to present its case in chief by moving the
testimony from the Government's witnesses in the previous Court of
Claims case into evidence, including the testimony of expert wit-
nesses.218 At the conclusion of the trial, the district court found
Carter Inc.'s patent was invalid and dismissed the suit against Davis
Corp.219

Carter Inc. appealed the district court's finding to the United
States Court of Appeals for the Second Circuit.220 On appeal, Carter
Inc. argued that the district court erred in permitting Davis Corp. to
offer testimony from the previous Court of Claims case into evidence
at trial. 221 Although the Second Circuit affirmed the district court's
decision, it noted that the issue of using prior testimony from an ex-
pert witness, versus a typical witness, called for additional
scrutiny.222

In analyzing the issue of whether the trial court erred in admit-
ting the expert witness's testimony from a previous trial, the Second
Circuit addressed the difference between an expert witness and a typi-

213. See id. (discussing that outside counsel Davis-Edwards hired refused to re-
present the corporation in the patent infringement claim and other outside counsel
could not be retained due to Davis-Edwards status as a Chapter 11 debtor).

214. Id. at 534.
215. Id.
216. Id.
217. See id. (noting that most of Carter-Wallace's witness appeared in person and

gave testimony similar to the testimony offered in the Court of Claims action).
218. Id.
219. Id. at 532.
220. Id. at 534.
221. Id.
222. Id. at 536, 547.
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cal witness. 223 First, the Second Circuit noted that a typical witness
normally becomes involved in a case because the witness observed cer-
tain events relevant to the case, and such participation in the case was
often involuntary.224 In contrast, the Second Circuit explained that a
party to the action chooses an expert witness and then coordinates the
voluntary attendance of that expert witness by paying a fee.225 Sec-
ond, the court in Carter stated that there was a judicial preference for
live testimony, which allows for live cross-examination and for the fact
finder to observe the demeanor of the witness. 226 Finally, the Second
Circuit noted that the testimony of several equally qualified expert
witnesses was interchangeable, whereas the testimony of a typical
witness was unique in nature.227

In summary, the Second Circuit noted that even when a certain
expert witness was unavailable to testify at a trial, an additional cir-
cumstance was required in order for a party to move the previous tes-
timony of such an expert into evidence at a subsequent trial.2 2 8 The
court then explained that the testimony of the government's expert
that Davis Corp. moved into evidence at trial would fall within such
an exception because the expert's doctoral dissertation uniquely quali-
fied him to testify in the case. 2 2 9

E. GRIFFIN v. FOLEY. THE SEVENTH CIRCUIT EXPLICITLY
RECOGNIZES THE EXISTENCE OF "DISCOVERY" VERSUS
"USE" DEPOSITIONS

In Griffin v. Foley,230 the United States Court of Appeals for the
Seventh Circuit distinguished between "discovery" and "use" portions
of an expert witness's deposition and thereby affirmed the trial court's
decision to exclude the "discovery" portion from evidence at trial. 23 1
In Griffin, the plaintiff, Lisa Griffin ("Griffin"), suffered back injuries,

223. Id.
224. Id.
225. See id. (noting that expert testimony is almost always secured by voluntary

arrangements).
226. Id.
227. Id.
228. Id.
229. Id. at 537.
230. 542 F.3d 209 (7th Cir. 2008).
231. Griffin v. Foley, 542 F.3d 209, 220-21 (7th Cir. 2008). In Griffin, the court re-

fers to "discovery" and "evidentiary" portions of the expert witness's depositions. Id. at
214-15. This Note refers to "evidentiary" portions of the depositions as "use" portions in
order to be consistent with the language used by the Nebraska Supreme Court in Wal-
ton v. Patil. See Walton v. Patil, 279 Neb. 974, 984-85 (2010) (stating "the federal courts
have universally rejected a discovery-use dichotomy as a criterion for the admissibility
of a deposition taken during the discovery phases").
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which ultimately required surgery, due to a car accident.232 The de-
fendant, Dr. Robert Foley ("Foley") performed a laminectomy and spi-
nal fusion on Griffin in order to treat the injuries she suffered in the
car accident. 233 In the months after the surgery, Griffin experienced
several complications attributable to the spinal fusion surgery.234

Subsequently, Griffin filed suit against Foley in the United States Dis-
trict Court for the Southern District of Indiana, alleging that Foley
breached the applicable standard of care by using materials that the
Food and Drug Administration had not approved for use in spinal fu-
sion surgery.235

At trial, Griffin's counsel sought to admit the deposition testi-
mony of several expert witnesses into evidence. 236 The district court
admitted the "use" portions of the depositions into evidence, but re-
fused to admit the "discovery" portions of the same depositions.237

Subsequently, the jury returned a verdict in favor of Foley, and Griffin
appealed to the United States Court of Appeals for the Seventh Cir-
cuit.2 3 8 On appeal, Griffin argued that the district court erred by ex-
cluding the "discovery" portions of the expert witnesses' depositions at
trial.239 Griffin's counsel argued that federal courts do not differenti-
ate between depositions taken for "discovery" purposes and those
taken for "use" purposes.240

While the Seventh Circuit acknowledged that generally courts do
not distinguish between "discovery" and "use" depositions, it rejected
Griffin's argument that a trial court can never make such a distinc-
tion.241 The Seventh Circuit reasoned that the circumstances of the
case were such that making a distinction between "discovery" and
"use" depositions was appropriate. 242 Specifically, the Seventh Cir-
cuit pointed to the fact that Griffin knew well in advance of trial that
the expert witnesses in question would be unavailable to testify and
that during the deposition in question, opposing counsel had not re-
ceived sufficient information to discover the basis of the expert wit-

232. Griffin, 542 F.3d at 211.
233. Id. at 212.
234. Id.
235. See id. (stating that the plaintiffs claim predicated Foley's negligence on the

use of coral reef as a bone graft substitute).
236. Id. at 214-15.
237. Id.
238. Id. at 216-17.
239. Id. at 217.
240. Id. at 220.
241. See id. at 220-21 (stating that while the federal rules are silent regarding a

"discovery" deposition, making such a distinction was within the discretion of the mag-
istrate judge in the case).

242. Id. at 220-21.
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nesses' testimony.243 Instead, opposing counsel intended to rely on
the deposition in question to discover the basis of the experts' testi-
mony.244 Further, the Seventh Circuit opined that when the testi-
mony of expert witnesses was at issue, it was reasonable to permit
opposing counsel time after the discovery of all the relevant informa-
tion an expert witness used to form his or her opinions, so that counsel
could prepare properly for cross-examination of the witness.245 Ac-
cordingly, the Seventh Circuit ruled that although the federal rules
did not specify a distinction between "discovery" and "use" depositions,
under the circumstances of the case, it was reasonable to make such a
distinction.246

F. UNITED STATES V. INADT THE STRONG JUDICIAL PREFERENCE FOR

LivE TESTIMONY AND CROSS-ExAVIINATION OF WITNESSES

In United States v. Inadi,247 the Supreme Court of the United
States found, in a criminal case, that the Confrontation Clause24 8 did
not require a party to show a coconspirator was unavailable to testify
at trial in order to admit a deposition of the coconspirator into evi-
dence. 2 49 In Inadi, the federal government prosecuted Joseph Inadi
("Inadi") for conspiring to manufacture and distribute
methamphetamine. 25 0 Inadi's trial took place in the United States
District Court for the Eastern District of Pennsylvania. 2 5 1 At trial,
over the objection of Inadi, the district court admitted into evidence
the deposition of an unindicted coconspirator. 252 Inadi objected to the
court admitting the deposition on the grounds that absent a showing
of actual unavailability, the Confrontation Clause prohibited the court
from admitting the coconspirator's deposition.253 Eventually, the jury
found Inadi guilty on the manufacture and distribution charge.254

Subsequently, Inadi appealed to the United States Court of Ap-
peals for the Third Circuit, alleging that the district court erred by
admitting the coconspirator's deposition.255 The Third Circuit re-

243. Id. at 220.
244. Id.
245. See id. at 213, 221 (quoting the magistrate judge's reasoning in the case and

stating that "we believe that the magistrate judge's use of [the discovery-use dichotomy]
in this case was reasonable").

246. Id. at 221.
247. 475 U.S. 387 (1986).
248. U.S. Const. amend. VI.
249. United States v. Inadi, 475 U.S. 387, 395-96 (1986).
250. Inadi, 475 U.S. at 387.
251. Id. at 388-89.
252. Id. at 392.
253. Id. at 391-92.
254. Id. at 388-89.
255. Id. at 392.
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versed the trial court's judgment on the basis that although the cocon-
spirator's deposition was admissible under Federal Rule of Evidence
801 ("F.R.E. 801"),256 the Confrontation Clause created an indepen-
dent standard of admissibility that the prosecution had failed to
meet.257

The Supreme Court of the United States granted certiorari and
addressed whether the Confrontation Clause required a more strin-
gent standard than F.R.E. 801 for the admissibility of a cocon-
spirator's deposition into evidence. 258 The Court answered the
question in the negative and opined that coconspirators presented a
unique situation regarding live testimony at trial, and, therefore, a
court may admit such depositions so long as the Federal Rules of Evi-
dence are satisfied. 259

In a dissenting opinion, Justices Marshall and Brenan raised the
issue of the importance of live cross-examination of witnesses. 260 The
Justices noted that even when a court admits a deposition into evi-
dence, live testimony by the coconspirator is desirable so that oppos-
ing counsel can clarify inconsistencies in the deposition during cross-
examination. 261 In addition, the dissent quoted a 1945 civil suit from
the United Stated Circuit Court for the District of Columbia Circuit
for the proposition that live and immediate cross-examination of wit-
nesses "has always been regarded as the greatest safeguard of Ameri-
can trial procedure."262

IV. ANALYSIS

In Walton v. Patil,263 Muriel D. Walton ("Walton") filed a medical
malpractice action against Arun-Angelo Patil, M.D. ("Patil"), for alleg-
edly breaching the applicable standard of care in both the perform-
ance of a surgical procedure on Walton's back, and in the post-
operative care of Walton's back.264 At trial, Walton motioned the
court to admit into evidence the deposition testimony of her expert

256. See id. (stating that the Government had met the requirements of FED. R. EVID.
801(d)(2)(E)).

257. Id.
258. See id. at 391 (stating the issue as "whether the Confrontation Clause requires

a showing of unavailability as a condition to admission of the out-of-court statements of
a non-testifying co-conspirator, when those statements otherwise satisfy the require-
ments of Federal Rule of Evidence 801(d)(2)(E).").

259. Id. at 392, 395.
260. Id. at 406 (Marshall, J., dissenting).
261. Id. at 407.
262. Id. at 410 (quoting New York Life Ins. Co. v. Taylor, 147 F.2d 297, 305 (1945)).
263. 279 Neb. 974 (2010).
264. Walton v. Patil, 279 Neb. 974, 975 (2010).
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witness, Leon J. Ravvin, M.D ("Dr. Ravvin").265 Patil's counsel took
the deposition in question while under a reasonable belief that Dr.
Ravvin would not testify at the trial.266 In Walton, the Supreme
Court of Nebraska determined that under Nebraska Court Rule of
Discovery 32267 ("N.C.R.D. 32"), Dr. Ravvin's deposition was admissi-
ble because the Legislature granted the court the authority to enact
independent hearsay exceptions. 268 The court reasoned that the Uni-
cameral amended Nebraska Revised Statute Sections 25-1273.01269
and 27-802270 to confer authority on the court to promulgate indepen-
dent hearsay exceptions, and N.C.R.D. 32 provided an exception appli-
cable to Ravvin's deposition. 271

This Analysis will argue that while the Supreme Court of Ne-
braska applied the correct analysis when it determined that the Legis-
lature conferred the authority to create independent hearsay
exceptions to the court when it amended Nebraska Revised Statute
Section 27-802 in 2000, the Walton decision misinterpreted the plain
meaning of N.C.R.D. 32 and thereby misapplied N.C.R.D. 32 to the
facts of the case in Walton.2 72 First, this Analysis will explain that
the Supreme Court of Nebraska correctly decided that the Nebraska
Unicameral abrogated the holding of Maresh v. State273 and conferred
upon the Supreme Court of Nebraska the authority to promulgate in-
dependent hearsay exceptions in 2000.274 However, this Analysis will
demonstrate that, contrary to the Supreme Court of Nebraska's con-
clusions in Walton, the trial court did not err in refusing to admit Dr.
Ravvin's deposition under N.C.R.D. 32 because not paying an expert
witness's fee to testify is tantamount to procuring said witness's ab-
sence from the proceeding. 275 Next, this Analysis will show that con-
trary to the court's assertion in Walton, federal courts do not
universally reject the dichotomy of a "discovery" versus "use" deposi-

265. Walton, 279 Neb. at 978.
266. Id. at 977.
267. NEB. CT. R. Disc. § 6-332.
268. See Walton, 279 Neb. at 984 (stating "Section 6-332 merely requires that the

deponent reside more than one hundred miles from the site of the trial . . . . In the
present case, it is undisputed that Ravvin resided more than one hundred miles from
the trial and was outside of the court's subpoena power. Because this is all Walton was
required to show to admit the deposition testimony under § 6-332, the district court
erred in overruling her motion.").

269. NEB. REV. STAT. § 25-1273.01 (2008).
270. NEB. REV. STAT. § 27-802 (2008).
271. See Walton, 279 Neb. at 984 (stating it was undisputed that Dr. Ravvin lived

more than 100 miles from the location of the trial and that was all the plaintiff was
required to show in order to admit his deposition into evidence).

272. See infra notes 279-390 and accompanying text.
273. 489 N.W.2d 298 (Neb. 1992).
274. See infra notes 279-305 and accompanying text.
275. See infra notes 306-22 and accompanying text.
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tion.276 Following, this Analysis will show the court in Walton erred
by failing to recognize the broad discretionary powers a trial court pos-
sesses under N.C.R.D. 32.277 Finally, this Analysis will show that, in
Walton, Dr. Ravvin's deposition was inadmissible evidence under
N.C.R.D. 32 because of the unique nature of expert witness testimony
and the strong judicial preference for live testimony from
witnesses. 278

A. THE NEBRASKA SUPREME COURT CORRECTLY DETERMINED THAT
THE NEBRASKA UNICAMERAL ABROGATED THE HOLDING
OF MARESH V. STATE IN 2000

A review of the legislative history of the 2000 amendment to Ne-
braska Revised Statute Section 27-802279 shows that the Nebraska
Unicameral intentionally abrogated the holding of Maresh v. State28 0

when it amended the statutory rules governing hearsay exceptions in
Nebraska. 28 1 In 2000, the Nebraska Unicameral passed L.B. 921,282

and in doing so, amended the statutory requirements of the Nebraska
hearsay exceptions by providing that the Nebraska Discovery Rules
were a source for hearsay exceptions. 2 83 Subsequently, in Walton v.
Patil,28 4 when the Supreme Court of Nebraska confronted the identi-
cal issue it had addressed eighteen years earlier in Maresh, the court
reached a different result.28 5 In both cases, the court identified Ne-
braska Revised Statute Sections 25-1273.01286 and 27-802287 as con-
trolling on the issue of whether Nebraska Court Rule of Discovery 32

276. See infra notes 323-41 and accompanying text.
277. See infra notes 342-54 and accompanying text.
278. See infra notes 355-90 and accompanying text.
279. NEB. REV. STAT. § 27-802 (2008).
280. 489 N.W.2d 298 (Neb. 1992).
281. Walton, 279 Neb. at 984; see also Change and Eliminate Provisions Relating to

New Trials, Judgments, Discovery, Motions, and Appeals, L.B. 921, Neb. Unicameral,
96th Leg., 2nd Sess. (2000), available at http://www.legislature.ne.gov/FloorDocs/96/
PDF/CS/LB921.pdf (stating that the bill is intended to clarify the confusion of the hold-
ing of the Nebraska Supreme Court in Maresh v. State).

282. L.B. 921, Neb. Unicameral, 96th Leg., 2d Sess. (2000).
283. Change and Eliminate Provisions Relating to New Trials, Judgments, Discov-

ery, Motions, and Appeals, L.B. 921, Neb. Unicameral, 96th Leg., 2d Sess., pg. 2 (2000),
available at http://www.legislature.ne.gov/FloorDocs/96/PDF/CS/LB921.pdf.

284. 279 Neb. 974 (2010).
285. Compare Maresh v. State, 489 N.W.2d 298, 307 (Neb. 1992) (reviewing the con-

flict between the Nebraska discovery rules and the Nebraska hearsay rules and con-
cluding that NEB. CT. R. Disc. § 6-332 did not create an independent hearsay exception),
with Walton, 279 Neb. at 981-84 (recognizing the holding of Maresh v. State and con-
cluding that contrary to the Maresh holding NEB. CT. R. Disc. § 6-332 does create an
independent exception to the hearsay rule).

286. NEB. REV. STAT. § 25-1273.01 (2008).
287. NEB. REV. STAT. § 27-802 (2008).
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("N.C.R.D. 32") 288 created an independent hearsay exception. 289 In
reaching the contrary decision in Walton, the court reasoned that after
Maresh, the Legislature had amended the controlling statutes, and
the new statutory language necessitated a different result. 290

In Maresh, the Supreme Court of Nebraska determined that the
deposition of an expert witness was not admissible during trial absent
a showing that the witness was unavailable for trial.291 In Maresh,
the personal representative of the estate of John Michael Maresh
("Maresh") sued the State of Nebraska (the "State") under the Ne-
braska State Tort Claims Act 292 for breach of duty.293 The suit al-
leged that the State had failed to use reasonable care when marking
off the edge of U.S. Highway 30 during a construction project.294 The
District Court of Nebraska for Douglas County, sitting without a jury,
admitted the deposition of Maresh's expert witness into evidence and
found the plaintiff entitled to $124,273 in damages because the State
breached its duty.295 On appeal, the Supreme Court of Nebraska in
Maresh found that N.C.R.D. 32 did not create an independent hearsay
exception. 296 Therefore, a mere showing of admissibility under
N.C.R.D. 32 was insufficient to admit a deposition into evidence. 297

The court in Maresh reasoned that the Nebraska Constitution and
statutes granted the legislature, not the court, the authority to pro-
mulgate independent hearsay exceptions. 298

Nevertheless, in Walton, the Supreme Court of Nebraska deter-
mined that N.C.R.D. 32 created an independent hearsay exception,
and, therefore, a deposition need not comply with any other statutory
provision to be admissible. 299 The Supreme Court of Nebraska
squared the Walton and Maresh opinions on the grounds that the Leg-
islature abrogated the holding of Maresh by amending Nebraska Re-
vised Statute Sections 25-1273.01 and 27-802 in 2000, and, in doing

288. NEB. CT. R. Disc. § 6-332.
289. See Walton 279 Neb. at 982-84 (stating that in Maresh the court looked to

H 27-802 and 25-1273.01 and then analyzing changes to §§ 27-802 and 25-1273.01 post
Maresh in order to resolve the same issue in Walton); see also Maresh, 489 N.W.2d at
306-07 (reviewing the text of §§ 27-802 and 25-1273.01).

290. Walton, 279 Neb. at 984.
291. Maresh, 489 N.W.2d at 306-07.
292. NEB. REV. STAT. §§ 81-8,209 to -8,235 (2008).
293. Maresh, 489 N.W.2d at 303.
294. Id.
295. Id.
296. Maresh, 489 N.W.2d at 307.
297. Id.
298. Maresh, 489 N.W.2d at 306-07 (citing NEB. REV. STAT. § 27-802 as limiting the

creation of hearsay exceptions to those created by the statutes of Nebraska).
299. Walton, 279 Neb. at 984.
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so, the Legislature explicitly granted the court authority to promul-
gate independent hearsay exceptions.300

The legislative history to the 2000 statutory amendments that the
court addressed in Walton supported the Supreme Court of Ne-
braska's assertion that the Legislature intended to abrogate the hold-
ing of Maresh.30 The plain text of the amendment clearly grants the
Nebraska Supreme Court the authority to promulgate independent
hearsay exceptions by court rule.302 In addition, the statement of pur-
pose that accompanied the amendment stated that the amendment
was necessary because of the flawed holding of Maresh.303 Further,
the plain language of the amendments made it clear that the Legisla-
ture intended to grant the Supreme Court of Nebraska the authority
to create independent hearsay exceptions through the promulgation of
court rules.30 4 Consequently, the enabling statutes' legislative history
demonstrates that the court in Walton correctly concluded that the
post-Maresh amendments to Nebraska Revised Statute Sections 25-
1273.01 and 27-802 abrogated the holding of Maresh by granting the
Supreme Court of Nebraska the authority to promulgate independent
hearsay exceptions.305

300. Id. at 982-84.
301. Change and Eliminate Provisions Relating to New Trials, Judgments, Discov-

ery, Motions, and Appeals, L.B. 921, Neb. Unicameral, 96th Leg., 2d Sess., pg. 2 (2000),
available at http://www.legislature.ne.gov/FloorDocs/96/PDF/CS/LB921.pdf.

302. See NEB. REV. STAT. § 27-802 (forbidding hearsay "except as provided by these
rules or by other rules adopted by" the Nebraska Unicameral or the Supreme Court of
Nebraska).

303. Change and Eliminate Provisions Relating to New Trials, Judgments, Discov-
ery, Motions, and Appeals, L.B. 921, Neb. Unicameral, 96th Leg., 2d Sess. (2000), avail-
able at http://www.legislature.ne.gov/FloorDocs/96/PDF/CSILB921.pdf (stating that the
amendment is intended to "clarify" the confused of the holding of the Nebraska Su-
preme Court in Maresh v. State).

304. Compare NEB. REV. STAT. § 27-802 (1989) (amended 2000) (limiting hearsay
exceptions to "rules adopted by the statutes of the State of Nebraska"), and NEB. REV.
STAT. § 25-1273.01 (1989) (amended 2000) (stating "The Supreme Court shall promul-
gate rules of procedure for discovery in civil cases, which rules shall not be in conflict
with laws governing such matters"), with NEB. REV. STAT. § 27-802 ( 2008) (stating
"[h]earsay is not admissible except as provided by these rules, by other rules adopted by
the statues of the State of Nebraska, or by the discovery rules of the Supreme Court"),
and NEB. REv. STAT. § 25-1273.01 (2008) (stating "[t]he Supreme Court shall promul-
gate rules of procedure for discovery in civil cases, which rules shall not be in conflict
with laws governing such matters. Rules which provide for the admissibility of deposi-
tions shall not be considered as conflicting with the Nebraska Evidence Rules.") (empha-
sis added).

305. See supra notes 279-305 and accompanying text.
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B. IN WALTON V. PATL, THE SUPREME COURT OF NEBRASKA ERRED
By FAILING TO CONSIDER WHETHER NOT PAYING AN
EXPERT WITNESS AMOUNTS TO PROCURING THAT
WITNESS'S ABSENCE FROM A PROCEEDING

It is clear that under Nebraska Court Rule of Discovery 32306
("N.C.R.D. 32") a party may not use the deposition testimony of an
unavailable witness during a court proceeding if the proponent of the
deposition procured the declarant's absence from the proceeding.307

Moreover, in Maresh v. State,30 8 the Supreme Court of Nebraska
stated that it would be unreasonable not to demand a party make an
effort to have a witness in court if that party is calling that expert and
paying for the expert's appearance. 0 9 In contrast, in Walton v. Pa-
til,3 1 0 the Supreme Court of Nebraska concluded that in order to sub-
mit an expert's deposition into evidence at trial, the party who hired
the expert was not required to show the expert was unavailable to
testify, nor to show that reasonable efforts were made to ensure the
expert would be available to testify. 31 1 Moreover, in the Walton opin-
ion, the Supreme Court of Nebraska did not even discuss whether fail-
ure to pay an expert witness to testify at trial qualified as procuring
the witness's absence within the plain meaning of the phrase.3 12 Log-
ically, if one must pay a witness in order for the witness to appear,
then refusing to pay the witness ensures the witnesses absence.3 1 3

Nebraska Court Rule of Discovery 32314 ("N.C.R.D. 32") clearly states
that a party may not submit a declarant's deposition into evidence if
that party procured the declarant's absence from the proceeding.3 1 5

In Garcia-Martinez v. City and County of Denver,3 16 the United
States Court of Appeals for the Tenth Circuit applied Federal Rule of
Civil Procedure 32317 ("F.R.C.P 32"), the federal counterpart to
N.C.R.D. 32, to determine whether the deposition of Aguedo Merbin

306. NEB. CT. R. Disc. § 6-332.
307. NEB. CT. R. Disc. § 6-332(a)(3)(B). The rule states that "A party may use for

any purpose the deposition of a witness [who is shown to be unavailable] ... unless it
appears that the witness's absence was procured by the party offering the deposition."
Id.

308. 489 N.W.2d 298 (Neb. 1992).
309. Maresh v. State, 489 N.W.2d 298, 307 (Neb. 2010).
310. 279 Neb. 974 (2010).
311. Walton v. Patil, 279 Neb. 974, 984 (2010).
312. See Walton, 279 Neb. at 984 (stating that the fact an expert witness is paid by a

party to the action is irrelevant).
313. See id. at 979 (noting an affidavit that stated the plaintiffwas financially una-

ble to procure the testimony of her expert witness at trial).
314. NEB. CT. R. Disc. § 6-332(a)(4)(B).
315. Id.
316. 392 F.3d 1187 (10th Cir. 2004).
317. FED. R. Civ. P. 32.
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Garcia-Martinez ("Garcia"), an illegal immigrant, was admissible evi-
dence in a civil suit when the plaintiff was not in the country and was
under a standing deportation order.3 18 The Tenth Circuit opined that
Garcia was not unavailable to testify even though the Immigration
and Naturalization Service previously deported Garcia, Garcia was
under a standing deportation order, and at the time of the trial, Gar-
cia was living outside of the country.3 19 Even though Garcia did not
have status to enter the United States freely, the court reasoned that
Garcia had procured his own absence from the trial.3 20 Similarly, in
Walton, even though Muriel Walton ("Walton"), the plaintiff in the
case, lacked the financial resources to pay her expert witness Dr. Ray-
vin to testify at trial, by failing to pay Dr. Ravvin, Walton procured
Dr. Ravvin's absence from the trial. 32 1 Therefore, following the rea-
soning of the Tenth Circuit in Garcia, if a party fails to pay its own
expert witness to testify at trial, a court should not admit that expert's
deposition into evidence on a motion from the proponent of the testi-
mony under N.C.R.D. 32.322

C. IN WALTON v. PATIL, THE SUPREME COURT OF NEBRASKA ERRED

IN STATING THAT FEDERAL COURTS UNIVERSALLY REJECT

ANY DISTINCTION BETWEEN "DIscovERY" AND
"USE" DEPOSITIONS

In Walton v. Patil,32 3 the Supreme Court of Nebraska opined that
the district court erred by concluding that an expert witness's deposi-
tion could not be admitted into evidence because the deposition was
only for discovery purposes.32 4 In support of this conclusion, the court
in Walton stated that the federal courts "universally reject" the dis-

318. Garcia-Martinez v. City and County of Denver, 392 F.3d 1187, 1190-93 (10th
Cir. 2004).

319. Id.
320. See id. (noting Garcia was not actually deported from the United States).
321. Compare Garcia-Martinez, 392 F.3d at 1190-93 (noting that although the plain-

tiff was an illegal alien under a standing deportation order, his absence at the trial was
of his own accord), with Walton, 279 Neb. at 979 (noting that because Walton could not
afford to pay Ravvin to testify, Ravvin would not testify at trial).

322. Compare Garcia-Martinez, 392 F.3d at 1190-93 (noting that although the plain-
tiff was an illegal alien under a standing deportation order, under F.R.C.P. 32 he was
not "unavailable" to testify because there was insufficient evidence offered to prove that
there was no possible way for the plaintiff to enter the country and attend the trial ),
with Walton 279 Neb. at 979 (describing affidavits and letters stating that Walton was
unable to pay Dr. Ravvin to testify as the only evidence offered to prove that Dr. Ravvin
was unavailable for trial). See also Maresh, 489 N.W.2d at 307 (stating "Indeed, it
would seem unreasonable not to require the party calling an expert-which party can
secure the expert's presence by paying him or her-to make an effort to have the witness
in court.").

323. 279 Neb. 974 (2010).
324. Walton, 279 Neb. at 984.
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tinction of a "discovery" versus "use" deposition in order to determine
if a deposition is admissible evidence. 325 Contrary to the Supreme
Court of Nebraska's assertion in Walton, however, the United States
Court of Appeals for the Seventh Circuit has recognized the distinc-
tion of a "discovery" versus "use" deposition in order to determine if a
deposition is admissible evidence. 326

In Griffin v. Foley,327 the United States Court of Appeals for the
Seventh Circuit affirmed the United States District Court for the
Southern District of Indiana, upholding the district court's decision to
admit "use" portions of a Plaintiffs expert witness's deposition, while
excluding "discovery" portions.328 The exclusion of "discovery" por-
tions of the expert witness's deposition in Griffin stemmed from an
objection on the grounds that during the initial deposition of an expert
witness, opposing counsel lacked the information necessary to prepare
a thorough cross-examination of the witness. 329 As such, the Supreme
Court of Nebraska erred in making the statement that the federal
courts universally reject the distinction between evidentiary and dis-
covery depositions.330

In determining the admissibility of Dr. Ravvin's deposition in
Walton, the Supreme Court of Nebraska mischaracterized the federal
court's position regarding "discovery" depositions.33 1 The Seventh
Circuit made it clear in Griffin that based on the circumstances of a
case, it is within the discretion of a trial court to designate certain

325. Id. at 985.
326. Compare Walton v. Patil, 279 Neb. 974, 985 & n.17 (2010) (stating that federal

courts universally reject the theory of a "discovery" versus "use" depositions), with Grif-
fin v. Foley, 542 F.3d 209, 220 (7th Cir. 2008) (noting that generally there is no distinc-
tion between "discovery" and "use" depositions, but under certain circumstances such a
distinction is within the discretion of the trial court). Given its omission of the 2008
Griffin decision, it is noteworthy that the court in Walton cited Maresh, which was de-
cided in 1992, as support for the proposition that federal courts reject the idea of a
"discovery" versus "use" deposition. Walton, 279 Neb. at 985 & n. 17 (citing Maresh v.
State, 489 N.W.2d 298, 308 (Neb. 1992)).

327. 542 F.3d 209 (7th Cir. 2008).
328. See Griffin v. Foley, 542 F.3d 209, 220-21 (7th. Cir. 2008) (stating that although

the federal rules make no distinction regarding a "discovery" deposition, given the cir-
cumstances of the case, such a use was reasonable and within the trial court's
discretion).

329. Id. at 220.
330. Compare Walton, 279 Neb. at 985 (stating that federal courts universally reject

the theory of a "discovery" versus "use" depositions), with Griffin, 542 F.3d at 220 (not-
ing that generally there is no distinction between "discovery" and "use" depositions, but
under certain circumstances such a distinction is within the discretion of the trial
court).

331. Compare Walton, 279 Neb. at 985 (stating that the federal courts universally
reject a discovery-use dichotomy regarding the admissibility of depositions), with Grif-
fin, 542 F.3d at 220 (recognizing that under certain circumstance it is appropriate to
recognize a discovery-use dichotomy regarding the admissibility of depositions). See
also infra notes 332-41 and accompanying text.
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portions of deposition testimony as purely "discovery" in nature and
therefore inadmissible at trial.332 One such circumstance in Griffin
was that without an initial deposition, opposing counsel could not de-
termine the basis of an expert witness's testimony sufficiently to pre-
pare a full cross-examination of the witness. 333 In both Griffin and
Walton, opposing counsel was unprepared for the prospect that the
plaintiffs would petition the court to admit the deposition testimony of
the plaintiffs' experts in lieu of live testimony from the witnesses.334

Therefore, just like in Griffin, opposing counsel in Walton lacked a
sufficient basis to prepare a cross-examination of the opposing ex-
pert.3 3 5 Accordingly, just like in Griffin, sufficient circumstances in
Walton existed to impart to the trial court the discretion to exclude Dr.
Ravvin's deposition at trial on the basis that it was a "discovery"
deposition.336

In Nebraska following Walton, regardless of the circumstances, if
an expert witness lives more than 100 miles from the trial, once a de-
fendant deposes the plaintiffs expert witness, the plaintiff has an op-
portunity to choose whether to call his expert to testify at a trial or
simply read the deposition into evidence.337 In medical malpractice
cases, this condition will usually be satisfied because (1) there are only
a limited number of medical experts in any city or town and (2) there
is a general tendency for medical experts not to testify against medical
providers in their local community.338 Accordingly, unless the deposi-
tion of an expert witness contains insufficient detail to establish the

332. Griffin, 542 F.3d at 220-21.
333. Id. at 220.
334. Id.; accord Walton, 279 Neb. at 977.
335. Compare Griffin 542 F.3d at 220 (stating that counsel objected to the use of the

deposition on the grounds that an insufficient opportunity to prepare for cross-examina-
tion of the expert witness existed), with Walton, 279 Neb. at 977 (stating that the record
showed no indication that either party anticipated the submission of Dr. Ravvin's depo-
sition into evidence at trial).

336. Compare Griffin 542 F.3d at 220-21 (stating that when opposing counsel is un-
prepared for the prospect of admitting the deposition testimony of an expert witness at
trial at the time the deposition is taken, it was within the discretion of the trial court to
designate the deposition of an expert witness as "discovery" in nature and therefore
inadmissible at trial), with Walton, 279 Neb. at 977 (stating that the record showed no
indication that either party anticipated the submission of Dr. Ravvin's deposition into
evidence at trial).

337. See Walton, 279 Neb. at 984 (stating that Section 6-332 only requires a depo-
nent reside 100 miles or more from the location of the trial to admit the deposition into
evidence). The specific requirement for admitting a witness's deposition at trial is that
(1) the witness lives more than 100 miles away from the site of the trial or (2) the wit-
ness is beyond the subpoena power of the court. NEB. CT. R. Disc. § 6-332.

338. DAN B. Doss, THE LAw OF TORTs 633, 640 (2000). Among the reasons offered
for the aversion of doctors testifying against local colleagues is "[o] stracism within the
medical community" resulting from "an informal code of conduct prohibiting physicians
from testifying for plaintiffs in malpractice claims." Ashcraft and Angerel Law Firm,
http://www.ashcraftandgerel.conm/Medical-Malpractice/medical- malpractice.html (last
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plaintiffs case, there is little, if any, reason for a party to have the
witness testify at trial.38 9 Instead, even when opposing counsel
lacked an opportunity to prepare a full cross-examination, attorneys
can read an expert witness's deposition into evidence at trial.340 This
is the exact situation that the Seventh Circuit in Griffin avoided creat-
ing by affirming the trial court's refusal to admit "discovery" portions
of the plaintiffs expert witness deposition. 341

D. IN WALTON V. PATiL, THE SUPREME COURT OF NEBRASKA ERRED

By FAILING TO RECOGNIZE THE BROAD DISCRETIONARY POWERS A

TRIAL COURT HOLDS UNDER N.C.R.D. 32

The Supreme Court of Nebraska erred in Walton v. Patil3 42 by
ruling that the deposition testimony from an expert witness is per se
admissible if the deponent lives more than 100 miles from the location
of the trial.343 The court in Walton erred by failing to recognize that
federal courts have consistently held that Federal Rule of Civil Proce-
dure 32344 ("F.R.C.P. 32") does not create a per se hearsay excep-
tion.345 Federal precedent interpreting F.R.C.P. 32 makes it clear
that a trial court maintains significant discretion in deciding whether
to admit a deposition into evidence. 346 In Garcia-Martinez v. City and
County of Denver,3 4 7 the United States Court of Appeals for the Tenth
Circuit opined that because F.R.C.P. 32 plainly states that a court
may admit a deposition into evidence a trial court retains substantial

visited October 1, 2010) (noting "It is rare for local physicians to testify against a col-
league, even in large communities where it is unlikely they know each other.").

339. See Walton, 279 Neb. at 986 (refusing to overturn the trial court's directed ver-
dict in favor of the defendant because the deposition of Plaintiffs expert witness did not
contain the details necessary to establish the causation element of the cause of action).

340. See id. at 977, 984 (stating that parties did not expect to use the deposition at
trial and that the only requirement to admit deposition testimony at trial is that the
deponent live more than 100 miles from the trial).

341. Griffin, 542 F.3d at 220-21 (noting that the court responded to opposing coun-
sel's objection on the basis that an insufficient opportunity to prepare a full cross-exami-
nation existed by designating portions of the deposition as "discovery" in nature and
inadmissible at trial).

342. 279 Neb. 974 (2010).
343. See infra notes 344-54 and accompanying text.
344. FED. R. Civ. P. 32.
345. Compare Garcia-Martinez v. City and County of Denver, 392 F.3d 1187, 1192

(10th Cir. 2004) (stating that a significant number of federal court holdings all stand for
the rule that federal trial courts retain a significant amount of discretion regarding the
admission of depositions under F.R.C.P. 32), with Walton v. Patil, 279 Neb. 974, 984
(2010) (stating that if a declarant lives more than 100 miles from the location of a pro-
ceeding it is per se error for the court not to admit the declarant's deposition testimony
under N.C.R.D. § 6-332).

346. See Garcia-Martinez, 392 F.3d at 1192 (10th Cir. 2004) (reviewing numerous
federal court rulings that support the proposition that a trial court maintains signifi-
cant discretion to determine whether to admit deposition testimony under F.R.C.P. 32).

347. 392 F.3d 1187 (10th Cir. 2004).
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discretion in deciding whether to admit a deposition based on the cir-
cumstances of the case. 348 In fact, the Tenth Circuit in Garcia-Marti-
nez cited and reviewed numerous authorities to support the
proposition that a court retains discretion under F.R.C.P. 32 and con-
cluded that such discretion existed and was significant.349

Accordingly, under the logic and authorities detailed in Garcia-
Martinez, the fact that a court may admit a deposition into testimony
under F.R.C.P. 32 does not mean that a court must admit a deposition
into testimony under F.R.C.P. 32.350 Nebraska Court Rule of Discov-
ery 32351 ("N.C.R.D. 32") uses language nearly identical to F.R.C.P.
32.352 The Supreme Court of Nebraska has stated on more than one
occasion that it is appropriate to look to the federal rules of evidence
and civil procedure in order to determine the appropriate application
of the Nebraska Rules of Evidence and the Nebraska Court Rules of
Discovery. 353 As such, the Nebraska Supreme Court in Walton erred
when it did not follow the guidance of the federal courts in determin-
ing that N.C.R.D. 32 was a per se rule rather than a discretionary
rule.354

E. BECAUSE THE NEBRASKA SUPREME COURT IN WALTON V. PATIL

FAILED TO RECOGNIZE N.C.R.D. 32 WAs DISCRETIONARY, THE

COURT ERRED IN ADMITTING DR. RAVVIN's DEPOSITION

In Walton v. Patil,355 the Supreme Court of Nebraska erred by
opining that the deposition testimony of Leon J. Ravvin, M.D. ("Dr.
Ravvin") was admissible evidence because the court failed to consider
(1) the unique nature of expert witness testimony, and (2) the strong

348. Garcia-Martinez, 392 F.3d at 1191.
349. Id. at 1191-92.
350. See id. at 1191-92 (reviewing numerous federal court cases which support the

position that trial courts have significant discretion in determining whether to admit
deposition testimony under F.R.C.P. 32).

351. NEB. CT. R. Disc. § 6-332.
352. Compare NEB. CT. R. Disc. § 6-332 (stating "a party to the action can use the

deposition of a witness if the witness is at a greater distance than one hundred miles
from the place of trial or hearing"), with FED. R. Civ. P. 32 (stating "A party may use for
any purpose the deposition of a witness, whether or not a party, if the court finds: (B)
that the witness is more than 100 miles from the place of the hearing or trial.").

353. Maresh v. State, 489 N.W.2d 298, 306 (Neb. 1992).
354. Compare Walton, 279 Neb. at 984 (stating that "the district court erred when it

reasoned that the deposition was inadmissible because . . . [N.R.C.D. 32] merely re-
quires that the deponent reside more than 100 miles from the site of the trial . . . this is
all Walton was required to show to admit the deposition testimony"), with Maresh, 489
N.W.2d at 306 (stating that the Nebraska Supreme Court "has previously looked to the
federal rules for guidance in applying" the Nebraska Court Rules of Discovery), and
Garcia-Martinez, 392 F.3d at 1992 (stating "All of these authorities stand for the pro-
position that the trial court retains significant discretion in apply [Federal] Rule [of
Civil Procedure] 32").

355. 279 Neb. 974 (2010).
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judicial preference for live testimony.356 In Carter-Wallace, Inc. v.
Otte,3 57 when determining whether to admit the previous testimony of
an expert witness into evidence under Federal Rule of Civil Procedure
32358 ("F.R.C.P. 32"), the United States Court of Appeals for the Sec-
ond Circuit considered (1) the difference between the testimony of typ-
ical witnesses and expert witnesses, as well as, (2) the strong judicial
preference for live testimony of witnesses.359 Likewise, in Maresh v.
State,360 the Supreme Court of Nebraska considered whether to admit
deposition testimony in lieu of live testimony from an expert witness
under Nebraska Court Rule of Discovery 32361 ("N.C.R.D. 32") and
specifically mentioned two factors that it would consider relevant: (1)
the fact that expert witnesses are paid for their testimony; and (2) the
strong judicial preference for live cross-examination of witnesses. 362

Moreover, the plain text of F.R.C.P. 32 and N.C.R.D. 32 states that a
court may admit a deposition into evidence under certain, enumerated
circumstances.363

1. The Unique Nature of Expert Witness Testimony

Expert witness testimony differs from ordinary witness testimony
in two important ways: (1) parties pay expert witnesses for their testi-
mony while ordinary witnesses are not paid; and (2) expert witnesses
testify regarding their opinion, not factual events they observed.364

While the Maresh v. State3 65 and Carter-Wallace, Inc. v. Otte3 66 opin-
ions both noted the fact that a party to the action pays an expert wit-
ness to testify was relevant when determining the admissibility of an
expert witness's deposition at trial, in Walton v. Patil,367 the Supreme

356. See Walton v. Patil, 279 Neb. 974, 984 (2010) (stating that in order to admit the
deposition testimony of Dr. Ravvin, Walton was only required to show that Dr. Ravvin
resided "more than 100 miles from the site of the trial").

357. 474 F.2d 529 (2d Cir. 1972).
358. FED. R. Civ. P. 32.
359. See Carter-Wallace, Inc. v. Otte, 474 F.2d 529, 536-37 (2d Cir. 1972) (discussing

the fungible nature of expert witness testimony and the court's preference for live
testimony).

360. 489 N.W.2d 298 (Neb. 1992).
361. NEB. CT. R. Disc. § 6-332.
362. See Maresh v. State, 498 N.W.2d 298, 307 (Neb. 1992) (discussing the plaintiffs

stated intention to call his expert witness to testify at trial, the fact that expert wit-
nesses are paid as well as the court's preference for live testimony).

363. Compare FED. R. Crv. P. 32(a)(4) (stating that "a party may use for any purpose
the deposition of a witness, whether or not a party") (emphasis added), with NEB. CT. R.
Disc. § 6-332(a)(3) (stating that "the deposition of a witness, whether or not a party,
may be used by any party for any purpose if the court finds" ) (emphasis added).

364. Carter-Wallace, Inc. v. Otte, 474 F.2d 529, 536-37 (2d Cir. 1972); Maresh v.
State, 498 N.W.2d 298, 307 (Neb. 1992)

365. 498 N.W.2d 298 (Neb. 1992).
366. 474 F.2d 529 (2d Cir. 1972).
367. 279 Neb. 974 (2010).
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Court of Nebraska opined this factor was irrelevant.368 In addition,
while the courts in Maresh and Carter-Wallace articulated their rea-
soning as support for their position that expert witness pay was rele-
vant, the court in Walton offered no counter-argument to that
position, nor any other support for its premise that an expert witness
being paid is irrelevant.369 Accordingly, in the Walton opinion, it is
difficult to identify any cognizable argument either (1) against the po-
sition of the courts in Maresh and Carter- Wallace that the fact parties
pay expert witnesses is relevant (although not necessarily determina-
tive), or (2) in favor of the court's position in Walton that this factor is
entirely irrelevant.370

Beyond the fact that parties pay expert witnesses to testify, in
Carter-Wallace, the Second Circuit detailed how an expert witness's
testimony was substantively different from a typical witness's testi-
mony because of both the nature of the expert's testimony and the cir-
cumstances that led to the expert participating in the suit. 3 7 1 The
court noted that an expert witness's testimony was valued not for any
particular knowledge relevant to the case at bar, but rather, an expert
witness's testimony was valued for the professional opinion that he

368. Compare Maresh v. State, 498 N.W.2d 298, 307 (Neb. 1992) (stating it is rea-
sonable to require a party who can secure an expert witness's testimony by paying said
expert to do so), and Carter-Wallace v. Otte, 474 F.2d 529, 536 (2d Cir. 1972) (noting
that unlike a typical witness an expert witness's testimony is secured for a fee), with
Walton v. Patil, 279 Neb. 974, 984 (2010) (stating "The fact that Ravvin is Walton's paid
witness is irrelevant.").

369. Compare Maresh, 498 N.W.2d at 307 (stating that because a party can secure
live expert testimony by paying for it, it would be unreasonable not to require the party
takes steps to secure such live testimony), and Carter-Wallace, 474 F.2d at 536 (noting
that one of the ways expert testimony differs from typical testimony is that the expert
witness is usually paid a fee), with Walton, 279 Neb. at 984 (stating that "The fact that
Ravvin is Walton's paid witness is irrelevant.").

370. Compare Maresh, 489 N.W.2d at 307 (stating "Indeed, it would seem unreason-
able not to require the party calling an expert-which party can secure the expert's pres-
ence by paying him or her-to make an effort to have the witness in court."), and Carter-
Wallace, 474 F.2d at 536 (stating "there is something unusual about the use of the prior
testimony of an expert witness that calls for further scrutiny of his unavailability."
While the typical witness's involvement in a case "may depend on the fortuity of his
observing a particular event and whose presence at trial is often involuntary, a party
ordinarily has the opportunity to choose the expert witness whose testimony he desires
and invariably arranges for his presence privately, by mutual agreement, and for a
fee.") (emphasis added), with Walton, 279 Neb. at 984 (stating "The fact that [Dr.] Ray-
vin is Walton's paid witness is irrelevant.").

371. See Carter-Wallace, Inc. v. Otte, 474 F.2d 529, 536 (2d Cir. 1972) (noting that a
typical witness's participation in a trial could depend on nothing more than him seeing
some particular event). In contrast, an expert witness will generally offer testimony
that is merely an opinion of certain stipulated facts. Id. An expert witness's testimony
could be an interpretation of evidence such as skid marks on a road or an opinion re-
lated to the side effects of certain pharmaceuticals. DAN B. DOBBs, THE LAw OF TORTS
365 (2000).
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can offer in regards to the particular facts of the case. 3 7 2 Accordingly,
the Second Circuit reasoned in Carter-Wallace that because many ex-
perts in any given field of study exist, if one particular expert witness
was unavailable, a party would normally have little difficulty in find-
ing a substitute expert to offer testimony of a similar nature.3 73 Thus,
the interchangeable nature of expert witnesses in any given case cre-
ated a substantial difference between expert witnesses and ordinary
witnesses. 374 Therefore, the court reasoned that it should admit the
previous testimony of an expert witness who is unavailable to testify
only if there is an additional circumstance to justify the admission,
such as an expert witness having a unique specialty so that her testi-
mony is actually irreplaceable.3 75

Unlike the reasoning of the court in Carter-Wallace, in Walton v.
Patil,3 76 the Supreme Court of Nebraska opined that the fact the
plaintiff could have secured the testimony of another expert witness,
but did not, was irrelevant.3 77 Although the court in Walton clearly
stated its view on this issue, it provided no reasoning or support for its
position.378 Thus, the Supreme Court of Nebraska in Walton erred in
determining that the ability to obtain testimony from a different ex-
pert witness is irrelevant when considering the admissibility of depo-
sition testimony.379 Further, nothing in the Walton opinion suggested

372. Carter-Wallace, 474 F.2d at 536.
373. See id. (noting that even when an expert witness has previously testified in a

trial, there is little reason to submit the previous testimony into the future proceedings
that the expert is unable to attend because a different expert can be substituted and
offer testimony that is the same or substantially similar).

374. See id. (noting that ordinary witnesses peculiar knowledge of relevant facts
makes their testimony different from expert witnesses who merely offer opinions based
on stipulated facts or hypothetical questions).

375. Id. at 536-37. In Carter-Wallace, the United States Court of Appeals for the
Second Circuit reasoned that when confronted with an unavailable ordinary witness the
witness's previous testimony must be admitted or his "unique knowledge of the facts
will be lost." Id. But, when confronted with an unavailable expert witness, the court
need not admit the expert witness's prior testimony unless it can be shown that no other
expert with a similar background is available to testify. Id.

376. 279 Neb. 974 (2010).
377. Walton v. Patil, 279 Neb. 974, 984 (2010) (stating that the fact the plaintiff

could have selected a different expert witness to testify was irrelevant).
378. See Walton, 279 Neb. at 984 (stating summarily "the fact that Walton could

have chosen a less expensive witness is immaterial").
379. Compare Carter-Wallace, 474 F.2d at 536-37 (stating "Thus, even if one partic-

ular expert is unavailable, there is no need to use his previous testimony to prevent the
loss of evidence, because there will usually be other experts available to give similar
testimony orally . . [accordingly,] before the former testimony of an expert witness can
be used, there should be some showing not only that the witness is unavailable, but that
no other expert of similar qualifications is available"), with Walton, 279 Neb. at 984
(noting that the fact that Walton could have chosen a different expert witness to testify
was irrelevant).
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that Dr. Ravvin, the plaintiffs expert, had any unique qualifications
that would make his testimony actually irreplaceable.380

2. Strong Judicial Preference For Live Testimony

Long standing court policy favors live testimony of witnesses.38 '
The reason courts prefer live testimony of witnesses is that the wit-
ness (1) is subject to immediate cross-examination, and (2) the court
has the opportunity to observe the demeanor of the witness.382 In Ma-
resh v. State,383 the court articulated that the strong preference for
live testimony comes from a desire for a full cross-examination, as well
as the chance for the court to observe the demeanor of the witness.384

Further, in his dissent in United States v. Inadi,385 Justice Thurgood
Marshall noted that, in civil and criminal cases, live cross-examina-
tion of opposing witnesses "has always been regarded as the greatest
safeguard of American trial procedure."386 In regards to the useful-
ness of live testimony versus simply admitting a witness's deposition
into evidence, Justice Marshall noted that even if the trial court ad-
mitted the deposition into evidence, live testimony and cross-examina-
tion could be useful to force the witness to clarify ambiguities in the
witness's deposition.387

380. Compare Carter-Wallace, 474 F.2d at 536-37 (stating "before the former testi-
mony of an expert witness can be used, there should be some showing not only that the
witness is unavailable, but that no other expert of similar qualifications is available or
that the unavailable expert has some unique testimony to contribute"), with Walton,
279 Neb. at 977 (detailing the reason for admitting deposition testimony was inability of
party to pay expert to testify, not unique qualification of expert).

381. Carter-Wallace, Inc. v. Otte, 474 F.2d 529, 536 (2d Cir. 1972); Maresh v. State,
489 N.W.2d 298, 307 (Neb. 1992). See also United States v. Inadi, 475 U.S. 387, 410
(1986) (Marshall, J., dissenting) (citing New York Life Ins. Co. v. Taylor, 147 F.2d 297,
305 (1945)) (noting that live testimony and cross-examination are perhaps the greatest
features of the American justice system).

382. Inadi, 475 U.S. at 410 (Marshall, J., dissenting) (citing New York Life Ins. Co.
v. Taylor, 147 F.2d 297, 305 (1945) (describing cross-examination as perhaps the great-
est feature of the United States court system)); Carter-Wallace, Inc., 474 F.2d at 536;
Maresh, 489 N.W.2d at 307.

383. 489 N.W.2d 298 (Neb. 1992).
384. Maresh, 489 N.W.2d 298, 307 (Neb. 1992).
385. 475 U.S. 387 (1986).
386. United States v. Inadi, 475 U.S. 387, 410 (1986) (Marshall, J. dissenting) (quot-

ing New York Life Ins. Co. v. Taylor, 147 F.2d 297, 305 (1945)). The Inadi dissent also
rejects the argument that a party could call the deponent as its own witness for the
purpose of examining the witness live in court. See id. (stating "[o]nly a lawyer without
trial experience would suggest that the limited right to impeach one's own witness is the
equivalent of that right to immediate cross-examination.").

387. Inadi, 475 U.S. at 407. Although the majority opinion in Inadi was in favor of
admitting the deposition in question in lieu of live testimony, the case is distinguishable
from Walton v. Patil on several facts. First, Inadi was a criminal conspiracy case while
Walton involved a civil suit. Compare Inadi, 475 U.S. at 388-89 (stating that the defen-
dant was convicted of drug trafficking), with Walton v. Patil, 279 Neb. 974, 975 (2010)
(stating that Walton sued Patil for breach of the applicable standard of care). Thus, the
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Contrary to the judicial policy favoring live testimony before the
fact finder, the Supreme Court of Nebraska's decision in Walton does
not even require that a party make an attempt to secure the live testi-
mony of a witnesses before offering said witness's deposition testi-
mony into evidence.388 Further, by not even requiring a videotaped
deposition in order for the deposition to be admissible, the Walton de-
cision is contrary to the policy favoring the fact finder be able to ob-
serve witness's demeanor during testimony and cross-examination.389

In addition, by admitting an expert witness's deposition as evidence
rather than producing the expert to testify at trial, the Supreme Court
of Nebraska has promoted a policy that is contrary to what Justice
Thurgood Marshall called the greatest feature of the entire American
legal system, live cross-examination of witnesses during trial.390

V. CONCLUSION

In Walton v. Patil,391 the Supreme Court of Nebraska determined
that the plaintiffs expert witness's deposition was admissible evi-
dence under Nebraska Court Rule of Discovery 32392 ("N.C.R.D. 32")

threat of co-conspirators coordinating or changing testimony at trial that was present in
Inadi was not present in Walton. Compare Inadi, 475 U.S. at 395 (noting the risk asso-
ciated with live testimony of co-conspirator), with Walton, 279 Neb. at 975 (stating the
case was a civil suit for medical malpractice). Second, the deposition at issue in Inadi
related to the occurrence of past events, whereas the deposition at issue in Walton re-
lated to the mere opinion of an expert witness. Compare Inadi, 475 U.S. at 395 (discuss-
ing that the co-conspirator statement at issue in the case differs typical deposition
testimony), with Walton, 279 Neb. at 978 (stating that Walton sought to have the depo-
sition testimony of her expert witness entered into evidence at trial). Testimony that
relates to the occurrence or non-occurrence of events is factual evidence and therefore
irreplaceable in nature, in contrast, the opinion of an expert witness is fungible. Carter-
Wallace, 474 F.2d at 536 (noting that ordinary witnesses peculiar knowledge of relevant
facts makes their testimony different from expert witnesses who merely offer opinions
based on stipulated facts or hypothetical questions). Finally, in Walton, the party mo-
tioning the court to admit the deposition selected and paid the declarant to serve as his
witness in the case, while no one paid the declarant for the testimony at issue in Inadi.
Compare Inadi, 475 U.S. at 391 (stating the issue in the case centers on the admissibil-
ity of a co-conspirator's deposition), with Walton, 279 Neb. at 977 (detailing the fees
charged for testimony by the Plaintiffs expert witness in the case).

388. See Walton, 279 Neb. at 984 (noting that it is irrelevant whether the proponent
of deposition testimony made reasonable efforts to obtain the presence of the deponent).

389. Compare Walton, 279 Neb. at 984 (stating that no requirement other than a
showing of the witness residing more than 100 miles away from the trial is required to
admit a deposition into evidence), with Maresh, 489 N.W.2d at 307 (stating that policy
favors the opportunity to observe the demeanor of the witness).

390. Compare Walton, 279 Neb. at 984 (permitting use of deposition testimony with-
out showing that witness is actually unavailable), with Inadi, 475 U.S. at 410 (1986)
(Marshall, J., dissenting) (citing New York Life Ins. Co. v. Taylor, 147 F.2d 297, 305
(1945) (describing cross-examination as perhaps the greatest feature of the United
States court system)).

391. 279 Neb. 974 (2010).
392. NEB. CT. R. Disc. § 6-332.
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because the declarant resided more than 100 miles from the location
of the trial.3 9 3 In Walton, Muriel Walton ("Walton") brought a medical
malpractice suit against Arun-Angelo Patil, M.D. ("Patil") after Patil
performed several back surgeries on Walton. 394 Walton alleged that
Patil breached the applicable standard of care when Patil performed
surgery on Walton and treated Walton post-operatively.395 Before
trial, Walton moved the court to enter into evidence the deposition of
her expert witness, Leon J. Ravvin, M.D. ("Dr. Ravvin").396 The trail
court refused to admit Dr. Ravvin's testimony because under Ne-
braska Rule of Evidence 804397 ("N.R.E. 804"), Walton was required to
prove that Dr. Ravvin was actually unavailable to testify and had not
done so. 3 9 8 Alternatively, the trial court noted that Dr. Ravvin's depo-
sition was inadmissible because Patil's counsel took Dr. Ravvin's dep-
osition as a "discovery" deposition, not for "use" at trial.3 9 9

On appeal, the Supreme Court of Nebraska opined that although
Walton did not show that Dr. Ravvin was unavailable under N.R.E.
804,400 Dr. Ravvin's deposition was admissible evidence.401 The court
reasoned that N.C.R.D. 32 created an independent hearsay exception
and that Dr. Ravvin's deposition met the requirement for admissibil-
ity under N.C.R.D. 32 because Dr. Ravvin resided more than 100
miles from the trial court. 402 In addition, the Supreme Court of Ne-
braska rejected the district court's reasoning that Dr. Ravvin's deposi-
tion was merely a "discovery" deposition and as such was inadmissible
at trial.403

In Walton, the Supreme Court of Nebraska correctly determined
that the Nebraska Unicameral conferred authority upon the court to
promulgate independent hearsay exceptions. 404 Nevertheless, the
court erred by: (1) failing to conclude that not paying an expert wit-
ness is equivocal to procuring the witness's absence from the proceed-
ing; (2) stating that federal courts "universally reject" any distinction
between "discovery" and "use" depositions; (3) failing to recognize the
broad discretion a trial court possesses under N.C.R.D. 32; and (4) fail-
ing to find Dr. Ravvin's deposition inadmissible in light of the unique

393. Walton v. Patil, 279 Neb. 974, 984 (2010).
394. Walton, 279 Neb. at 975-77.
395. Id. at 975.
396. Id. at 978-79.
397. NEB. REV. STAT. § 27-804 (2008).
398. Id. at 984.
399. Id.
400. NEB. REV. STAT. § 27-804 (2008).
401. Walton, 279 Neb. at 984.
402. Id.
403. Id. at 984-85.
404. See supra notes 279-305 and accompanying text.
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nature of expert witness testimony and the strong judicial preference
for live testimony.405 Therefore, while it is clear that the Nebraska
court rules do create independent hearsay exceptions, as applied to
the circumstances of Walton, the Supreme Court of Nebraska erred by
concluding that Dr. Ravvin's deposition was admissible under
N.C.R.D. 32.406

The Supreme Court of Nebraska's decision in Walton v. Patil took
two steps backwards on medical malpractice reform and left defend-
ants in any malpractice action at a severe disadvantage because a
poor cross-examination during a deposition could possibly permit a
frivolous case to survive summary judgment. Further, in Walton, the
Supreme Court of Nebraska failed to address either the existing case
law that interpreted Federal Rule Civil Procedure 32 as discretionary
or the judicial policy interests that run contrary to its opinion. In fact,
the Walton opinion did little to consider the facts of the case before the
court. Nor did the decision contemplate whether Dr. Ravvin's deposi-
tion should be admissible under N.C.R.D. 32 given the factual back-
ground of the case.

By not recognizing that N.C.R.D. 32 is discretionary in nature in
Walton, the Supreme Court of Nebraska placed any attorney involved
in a medical malpractice case between a rock and a hard place regard-
ing whether to depose the opposing party's expert witness. In addi-
tion, because the Walton opinion makes at least one assertion that is
flat out wrong,407 and makes other contentions without providing any
reasoning,408 the credibility of the decision is questionable. Whether
the Walton opinion is a product of poor research or simply poor writ-
ing, the result is certainly bad law. Accordingly, the Supreme Court of
Nebraska should act as soon as possible to make it clear that trial
courts have discretionary authority under N.C.R.D. 32 and that in
medical malpractice cases, courts should exercise such discretion cau-
tiously when considering whether to admit the deposition testimony of
expert witnesses.409

Adam J. Vergne - '12

405. See supra notes 306-90 and accompanying text.
406. See supra notes 279-390 and accompanying text.
407. See supra notes 323-41 and accompanying text (detailing how contrary to the

assertion of the court in Walton, in 2008 the Seventh Circuit explicitly recognized that
in certain cases it is appropriate to recognize a discovery-use dichotomy regarding the
admissibility of deposition testimony).

408. See supra notes 355-90 and accompanying text (reviewing conclusory state-
ments made by the court in Walton that the fact that expert witnesses are paid is irrele-
vant and the fact that the plaintiff could select a different expert witness to testify is
irrelevant).

409. A very special thank you to my wife Yasamin for her never-ending love and
support of my endeavors.
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