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THE NON-NEGOTIABLE EMPLOYMENT
CONTRACT-DIAGNOSING THE

EMPLOYMENT RIGHTS OF
MEDICAL RESIDENTS

ROBERT N. WILKEYt

"One goes through school, college, medical school and one's intern-
ship learning little or nothing about goodness but a good deal about
success."*

INTRODUCTION

The recent debate concerning healthcare reform is wholly void
concerning the ongoing employment plight of medical residents, who
comprise a substantial percentage of the United States healthcare
workforce. According to the National Resident Matching Program's
("NRMP") Results and Data Report, in 2009, there were approxi-
mately 25,185 medical residency positions for both first (PGY-1) and
second (PGY-2) year medical residents within the United States.' Ad-
ditionally, the Accreditation Council for Graduate Medical Education
("ACGME") reports that in 2009-2010, there were approximately
8,914 total United States medical residency programs and 111,386 to-
tal available United States medical resident positions.2 Despite the
significant number of medical residents enrolled in thousands of
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1. NATIONAL RESIDENT MATCHING PROGRAM, RESULTS AND DATA: 2009 MAIN RESI-
DENCY MATCH, (2009), available at http://www.nrmp.org/data/resultsanddata2009.pdf
(last accessed November 21, 2010).

2. ACCREDITATION COUNCIL FOR GRADUATE MEDICAL EDUCATION, NUMBER OF Ac-
CREDITED PROGRAMS FOR THE CURRENT ACADEMIC YEAR 3 (2010), available at http://
www.acgme.org/adspublic/reports/2009-2010_Num-
ber of Accredited.ProgramsADS Public_Report.pdf (last accessed Dec. 1, 2009).
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Graduate Medical Education ("GME") programs, medical residents
continue to be at a severe disadvantage with respect to employment
rights and other corollary issues involving negotiation, due process,
sexual harassment, discrimination, unlawful termination, and wage
and hour matters. As Stephen L. Cohen, a physician and journalist
observed,

[medical] residents typically work longer hours than any
other professionals on the planet. In seven days, they are ex-
pected to cram in as much as 100 hours of work, and a single
shift can last as long as the average mortal's entire work-
week.... Potentially abusive practices occur in other special-
ties too. The JAMA [Journal of the American Medical
Association] survey indicated that 93% of doctors-in-training
experienced at least one incident of harassment or verbal
abuse and more than half reported episodes of being belittled
or humiliated by more senior physicians. Perhaps even more
important, 70% of the residents reported seeing colleagues
working in an impaired condition, most often due to a lack of
sleep. In addition, the survey documented a pattern of mis-
treatment that closely paralleled similar reports of abuse by
American medical students.3

During the past decade, medical residents' working conditions
have not dramatically improved. 4 A recent survey in 2009 by the As-
sociation of American Medical Colleges ("AAMC") highlighted the sig-
nificant wage and economic inequities faced by medical residents. For
example, since 1969-1970, the mean first-year resident stipend na-
tionwide, after adjusting for inflation, has remained relatively un-
changed (and arguably decreased).5 Additionally, for advanced

3. Stephen L. Cohen, Doctors-in-Training: Out Last Indentured Servants, L.A.
TIMES, Dec. 31, 2000, at M2.

4. See Jenny Blair, M.D., When Young Doctors Are On-Call, HARTFORD COURANT,
Oct. 8, 2006; Tom Buckham, Hospitals Violated Work Limits, State Says, BUFFALO
NEWS, June 27. 2002, at B2; Stephen L. Cohen, Hi. I'm Your Doctor. I Haven't Slept in
36 Hours., USA TODAY, Mar. 22, 2000, at 29A; Mary Jo Feldstein, Medschool Residents
Seek Work/Life Balance 2003 Rules Change Limits Hours They Can Work, Which Some
Say Improves Training; Others Worry About Effects, ST. Louis POST-DISPATCH, Jan. 16,
2008, at C4; Suzanne Gordon, Fatigue in Hospitals: An Rx for Danger, THE BOSTON
GLOBE, Sept. 22, 2006; Jeremy Manier, Docs' Off-Label Language: Medical Schools Try
to Quash Use of Sometimes-Demeaning Shorthand to Describe Patients, Conditions, CHI-
CAGO TRIBUNE, May 7, 2008; Angela Nossett, Voices /A Forum for Community Issues,
Community Debate: Should Interns/Residents Unionize?, L.A. TIMES, Jan. 20, 2001;
Margaret Ramirez, City Teaching Hospitals Broke Rules on Hours for Residents, NEWS-
DAY, June 27, 2002, at A49; Sleep-deprivation Studies Fail to Wake up Teaching Hospi-
tals, USA TODAY, Dec. 19, 2006, at 22A, Sleep-deprived Residents Still Pose Risks for
Patients, USA TODAY, Dec. 9, 2008, at 12A (discussing that some medical schools are
still not following "minimal rules" pertaining to limits on duty hours).

5. See ASSOCIATION OF AMERICAN MEDICAL COLLEGES, SURVEY OF RESIDENT/FEL-

LOW STIPENDS AND BENEFITS 5 (2009), available at http://www.aamc.org/
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medical residents, salaries also remain stagnant, where in 2009 the
weighted mean stipend for residents in seventh (PGY-7) and eighth
(PGY-8) year post-MD programs was $60,166 and $61,776 a year re-
spectfully.6 This wage disparity for medical residents is significant
given that tuition and fees for GME programs (typically four to six
years depending on the type of program) is at an all time high, averag-
ing annually $39,822 (non-resident) and $20,234 (resident) for public
institutions and $39,755 (non-resident) and $39,233 (resident) for pri-
vate institutions.7 Additionally, the median amount of medical school
student loan debt for graduates in 2009 was $150,000 for public medi-
cal schools and $177,500 for private medical schools.8

The results of a 2009 GQ Medical School Graduation Question-
naire, published by the AAMC, similarly identified ongoing quality-of-
life issues among medical students.9 For instance, in 2009, approxi-
mately 17% of all medical students surveyed reported that they had
"personally been mistreated during medical school."' 0 More specifi-
cally, approximately 48.9% of the medical students surveyed reported
general mistreatment in the form of "occasionally" being "publicly be-
littled or humiliated."" Additionally, 8.2% experienced either being
"threatened with physical harm or been physically punished (e.g. hit,
slapped, kicked)" either "once" or "occasionally."12 Furthermore, 9.5%
reported being "subjected to unwanted sexual advances by school per-
sonnel" either "once" or "occasionally."13 When asked whether a medi-
cal student had ever been "subjected to offensive sexist remarks/
names directed at you personally," approximately 12% of medical stu-

download?60986?data?2009stipendreport.pdf (showing that inflation adjusted stipend
in 1972-1973 was $8,070 compared $7,635 in 2009-2010).

6. Id. at 7.
7. See ASSOCIATIONS OF AMERICAN MEDICAL COLLEGES, U.S. MEDICAL SCHOOLS Tu-

ITION AND STUDENT FEES-FIRST YEAR STUDENTS 2009-2010 AND 2008-2009, https://ser-

vices.aamc.org/tsfreports/report-median.cfm?year-of study=2010 (last visited on Nov.
23, 2010).

8. See ASSOCIATIONS OF AMERICAN MEDICAL COLLEGES, MEDICAL STUDENT EDUCA-

TION: CosT, DEBT, AND LOAN REPAYMENT FACTS 1 (2009), https://www.aamc.org/
download/48760/data/debtfactcard.pdf.

9. See ASSOCIATION OF AMERICAN MEDICAL COLLEGES GQ MEDICAL SCHOOL GRAD-
UATION QUESTIONNAIRE, ALL SCHOOLS SUMMARY REPORT (2009), available at http://

www.aamc.org/data/gqallschoolsreports/gqfinalreport2009.pdf; see also Dewitt C.
Baldwin, Jr., and Steven R. Daugherty, Do Residents Also Feel "Abused"? Perceived Mis-
treatment During Internship, ACADEMIC MEDICINE, Oct. 1997, at 51-53 (concluding that
based upon survey research, perceived level of mistreatment in medical school persists

in residency training); Steven R. Daugherty, Learning, Satisfaction, and Mistreatment
During Medical internship: A National Survey of Working Conditions, 279 JAMA1194
(1998).

10. ASSOCIATION OF AMERICAN MEDICAL COLLEGES, supra note 9, at 28.

11. Id. at 29.
12. Id.
13. Id.
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dents surveyed indicated they had "occasionally" experienced such
mistreatment. Other issues such as gender mistreatment, 14 racial
and ethnic mistreatment,' 5 and sexual orientation mistreatment,16
were also identified as areas of concern. Concerning the sources of
such mistreatment, medical students overwhelmingly reported that
such mistreatment was derived from clinical faculty (in hospital), re-
sidents/interns, and nurses.' 7

There is strong evidence that such quality of life issues carry over
into the medical residency. For instance, in a survey measuring the
degree of stress among medical residents, approximately 23% of all
medical residents surveyed expressed that "they had become less hu-
manistic over the course of their residency training."' 8 The same
study also discussed that approximately 61% additionally reported
"becoming more cynical."' 9 Another study of internal and surgical
medical residents revealed that increased levels of "stress were associ-
ated with increased levels of both job and patient-related burnout
later in the residency year" and accordingly suggested that programs
"designed to assess and address perceived stress, health, mood and
level of burnout may be most effective in alleviating the professional
and personal difficulties often associated with medical residency."20

There are similar reports of abuse that continue into the medical resi-
dency.21 For instance, in 2006, it was reported that a group of medical
residents in an anesthesiology GME program "felt intimidated and

14. Id. (stating that approximately 11.9% of medical residents surveyed reported
being "denied opportunities for training or rewards because of your gender").

15. Id. at 30 (stating that approximately 8.2% of medical residents surveyed re-
ported being "subjected to racially or ethnically offensive remark/names directed at you
personally.").

16. Id. (stating that approximately 3.3% of medical students surveyed reported be-
ing "subjected to offensive remarks/names directed at you personally because of your
sexual orientation.").

17. Id. at 31.
18. See Virginia U. Collier et al., Stress in Medical Residency: Status Quo After a

Decade of Reform? 136 ANNALS OF INTERNAL MED. 384 (2002).
19. Id.
20. See J. J. Hillhouse, A Simple Model of Stress, Burnout and Symptomatology in

Medical Residents: A Longitudinal Study, 5 PSYCHOLOGY, HEALTH & MED., 63 (2000);
see also Angus McBryde, The Strange and Stressful Path to Residency, 97 SOUTHERN
MED. J.1154 (2004); R. Sharpe, The Impact of Prolonged Continuous Wakefulness on
Resident Clinical Performance in the Intensive Care Unit: a Patient Simulator Study, 38
CRIT. CARE MED. 766 (2010) (concluding that "during prolonged continuous wakefulness
of medical residents, clinical performance in the management of a simulated critically
ill patient deteriorates").

21. See, e.g., S. Nagata-Kobayashi, Universal Problems During Residency: Abuse
and Harassment, 43 MED EDUC. 628 (2009) (reporting that 84.8% of Japanese medical
residents surveyed reported mistreatment).
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scared to complain" about non-compliance issues occurring in the
program. 22

Although there is significant literature concerning excessive med-
ical resident work hours,23 collective bargaining or unionization,24 tax

22. See Lisa Greene, USF Ponders Strategy to Rebuild Program, ST. PETERSBURG
TIMEs, Jun. 29. 2006; see also Paula Costa Mosca Macedo, Health-related Quality of Life
Predictors During Medical Residency, in a Random, Stratified Samples ofResidents, 31
REV. BRAS. PSIQUIATRIA, 119 (2009) (discussing that "providing care to critically ill pa-
tients for more than 30 hours per week had a negative influence on the emotional as-
pects of the health-related quality of life ("HRQOL") factors for South American medical
residents).

23. There is extensive legal literature concerning excessive work hours and maxi-
mum work hour reform among medical residents. See, e.g., Robert N. Wilkey, Federal
Whistleblower Protection: A Means to Enforcing Maximum-Hour Legislation for Medical
Residents, 30 WM. MITCHELL L. REv. 331 (2003); Dori Page Antonetti, A Dose of their
Own Medicine: Why the Federal Government Must Ensure Healthy Working Conditions
for Medical Residents and How Reform Should Be Accomplished, 51 CATH. U.L. REV.
875 (2002); W. Paige Hren, Is It the End of an Era or the Beginning of an Error? The
American Medical Association Finally Approves Work Hour Limits For Overworked And
Sleep Deprived Medical Residents: Should OSHA Still Step In? 23 J. NATL Ass'N ADMIN.
L. JUDGES 457 (2003); Jennifer F. Whetsell, Changing the Law, Changing the Culture:
Rethinking the "Sleepy Resident" Problem, 12 ANNALS HEALTH L. 23 (2003); Robert R.
Elder, Expanded Hospital Liability Under the Federal False Claims Act: An Unexpected
Solution to the Resident Duty Hour Controversy, 5 IND. HEALTH L. REV. 53 (2008);
Anthony Ciolli, The Medical Resident Working Hours Debate: A Proposal for Private
Decentralized Regulation of Graduate Medical Education, 7 YALE J. HEALTH POL'Y L. &
ETHIcs 175 (2007); James D. Stone, Putting the Sleepy Resident Issue to Bed: Federal
Legislation is Not the Answer to Excessive Medical Resident Working Hours, 40 SUFFOLK
U. L. REv. 745 (2007); Clark J. Lee, Federal Regulation of Hospital Resident Work
Hours: Enforcement with Real Teeth, 9 J. HEALTH CARE L. & POL'Y 162 (2006); Tracey
B. Ehlers, The Patient and Physician Safety and Protection Act: Crucial Federal Legisla-
tion to Improve the Lives of Residents and Patients, 4 CONN. PuB. INT. L.J. 1 (2004).

24. A few articles have focused on the issue of collective bargaining, unionization,
and labor reform with respect to medical residents. See, e.g., Eva M. Panchyshyn, Medi-
cal Resident Unionization: Collective Bargaining by Non-Employees for Better Patient
Care, 9 ALB. L.J. Sci. & TECH. 111 (1998); Jeff McCormick, Simmonds v. State Employ-
ees' Retirement System: The Supreme Court of Pennsylvania Finds That Medical Re-
sidents Do Not Qualify as State Employees Under the SERS, 7 WIDENER J. PUB. L. 667
(1998); Jennifer A. Shorb, Working Without Rights: Recognizing Housestaff Unioniza-
tion-An Argument for the Reversal of Cedars-Sinai Medical Center and St. Clare's Hos-
pital, 52 VAND. L. REv. 1051 (1999); Jack E. Karns, The National Labor Relations Board
Redefines "Medical Employee" Under the Wagner Act Regarding Residents and Interns
Thereby Opening the Door to Unionization and Collective Bargaining Demands, 77 N.D.
L. REV. 53 (2001); Tim Cramm, Prognosis Negative?: An Analysis ofHousestaff Unioni-
zation Attitudes in the Wake of Boston Medical Center, 87 IowA L. REv. 1601 (2002);
Melinda Creasman, Resuscitating the National Resident Matching Program: Improving
Medical Resident Placement Through Binding Dual Matching, 56 VAND. L. REv. 1439
(2003); Heather S. Crall, Unreasonable Restraints: Antitrust Law and the National Resi-
dency Matching Program, 82 WASH. U. L. Q. 245 (2004); Eliza S. Vanderstar, Introduc-
tion to the Symposium on Workplace Bullying: Workplace Bullying in the Healthcare
Professions, 8 Em' RTS. & EMP. POL'Y J. 455 (2004); Sarah L. Geiger, The Ailing Labor
Rights of Medical Residents: Curable Ill or a Lost Cause? 8 U. PA. J. LAB. & Emr. L. 523
(2006).
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liability,25 and medical malpractice-liability issues among medical re-
sidents, 26 no comprehensive legal literature discusses, assesses, or
evaluates the employment rights of medical residents. 27

The purpose of this Article is to: 1) provide a brief historical over-
view of medical residents within the employment setting; 2) discuss
the various employment issues faced by medical residents; 3) summa-
rize the relevant legal case law governing medical resident employ-
ment related issues; and 4) present various legislative and policy
reform proposals with respect to medical resident employment and the
workplace. The goal of this Article is to provide medical residents, fel-
lows, and medical students enrolled in GME programs, as well as legal
practitioners representing the employment interests of medical re-
sidents, a comprehensive guide to legal issues arising in the context of
the medical residency and hospital workplace. 28

I. HISTORICAL OVERVIEW OF MEDICAL RESIDENTS
WITHIN THE EMPLOYMENT WORKPLACE

To fully understand the prevailing employment issues faced by
medical residents within the workplace, it is important to understand
the historical development of medical residents within the healthcare

25. See United States of America v. Mount Sinai Med. Ctr. of Fla., Inc., 353 F.
Supp. 2d 1217 (S.D. Fla. 2005) (holding that for social security and tax purposes, medi-
cal residents not students qualified for exemption from FICA taxation); see also Patrick
Timothy Rowe, The Impossible Student Exception to FICA Taxation and Its Applicabil-
ity to Medical Residents, 66 WASH. & LEE L. REV. 1369 (2009).

26. For a discussion of liability and standard of care issues among medical re-
sidents, see, for example, Merit Buckley, Imposing Liability in the United States Medi-
cal Residency Program: Exhaustion, Errors, and Economic Dependence, 12 DEPAUL J.
HEALTH CARE L. 305 (2009); Joseph H. King, The Standard of CareFor Residents and
Other Medical School Graduates In Training, 55 AM. U. L. REV. 683 (2006).

27. See Geiger, supra note 24 (providing a cursory review of the employment issues
related to medical residents); M.H. Klaiman, Bonded Labor Characteristics of U.S.
Postgraduate Medical Training, 39 J. HEALTH L. 373 (2006); AMERICAN MEDICAL AssocI-
ATION, GMED COMPANION: AN INSIDER'S GUIDE TO SELECTING A RESIDENCY PROGRAM,
(2006) (providing a comparison of GME program benefits, salary and other employment
information).

28. The underlying purpose of this Article is to further trend toward the establish-
ment of medical-legal partnerships ("MLPs"). See, e.g., Ellen Cohen et al., Medical-Le-
gal Partnership: Collaborating with Lawyers to Identify and Address Health Disparities,
25 J. GEN. INTERNAL MED. S136 (2010). With respect to the employment rights of medi-
cal residents, this is significant where very few, if any, legal practitioners specialize in
the representation of medical residents. There are some law-firms that maintain prac-
tices on behalf of GME programs and accreditation issues. See, e.g., Health Care: Grad-
uate Medical Education & Residency Accreditation, NIXON PEABODY, LLC http://
www.nixonpeabody.com/services-overview.asp?SID=499 (last visited on December 10,
2010).
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system. 29 A resident physician, often referred to as a medical resident
or in the United Kingdom as a "registrar" or "house-officer," is a "per-
son who has received a medical degree (MD, DC, MBBS, MBchB)" and
practices medicine under the supervision of fully licensed physicians,
usually in a hospital or clinic setting.30 More precisely, a medical resi-
dent refers to:

any physician who has graduated from medical school, and is
participating in a post-graduate, hospital-based training and
education program .. . [including] both not-yet-licensed phy-
sicians (formerly referred to as 'interns') who are completing
a shorter period of post-graduate training and licensed physi-
cians who are continuing on in their graduate medical educa-
tion . . . and training in order to become qualified (board
certified) in their chosen medical specialty (and sometimes in
a further subspecialty).3 1

Historically, medical residency or accredited Graduate Medical
Education ("GME") programs have been viewed "as an opportunity for
advanced training in a medical or surgical specialty."32 By the end of
the twentieth century in North America, "very few new doctors went
directly from medical school into independent, unsupervised medical
practice, and more state and provincial governments began requiring
one or more years of postgraduate training for medical licensure."33

In fact, the medical internship was eventually introduced as an "opti-
mal form of postgraduate medical education," offering students "a con-
centrated exposure to clinical medicine and [] hospitals [a] supply of
relatively cheap labor."34

Over time, given the increased demand and competition among
hospitals for qualified medical interns and residents, labor unrest
arose in the selection process as "hospitals began to try to hire interns
earlier than their competitors, so medical students could only consider
offers from one hospital at a time, without knowing their prospects at

29. For a more comprehensive historical overview of medical residents within the
employment workplace, see Alvin E. Roth, The Origins, History, and Design of the Resi-
dent Match, 289 JAMA 909 (2003).

30. See Residency (Medicine), WIKIPEDIA.ORG, http://en.wikipedia.org/wiki/Resi-
dency_(medicine) (last visited on November 16, 2009). For a more comprehensive his-
torical overview of medical residencies, see Alvin E. Roth, The Evolution of the Labor
Market for Medical Interns and Residents: A Case Study in Game Theory, 92 J. POL.
EcoN. 991 (1984).

31. Joseph H. King, The Standard of Care for Residents and Other Medical School
Graduates in Training, 55 Am. U. L. REv. 683, 691 (2006).

32. See WIKIPEDIA, supra note 30.
33. See WIKIPEDIA, supra note 30.
34. See Roth, supra note 29.
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other hospitals."35 From 1945 to 1951, despite efforts to implement
and enforce a uniform date for accepting offers, medical students were

still faced with offers having very short deadlines, compelling
them to accept or reject offers without knowing what other
offers might be forthcoming. [Accordingly] hospitals often had
to scramble for available students, since if an offer was re-
jected, it was often too late for them to reach their next pre-
ferred candidate.36

As a result, a centralized clearing house was developed "as a way of
alleviating this chaos and allowing a larger role to the preferences of
both students and hospitals."37 Presently known as the National Res-
ident Matching Program ("NRMP"), the private, not-for-profit corpora-
tion provides a "uniform date of appointment to positions in graduate
medical education (GME).""3

Presently, hospitals derive a significant percentage of its labor
force from medical residents enrolled in GME programs and therefore
continue to compete for talent within this labor pool.39 Neither the
United States Department of Labor nor the United States Bureau of
Labor Statistics maintains any formal statistics for the total number
of medical residents employed at any given time.40 Rather, such infor-
mation is compiled by the National GME Census, an annual reporting
of medical residents jointly conducted by the American Medical Asso-
ciation ("AMA") and the Association of American Medical Colleges
("AAMC"). 4 1 In 2004-2005, the National GME Census, "counted
101,291 physicians-in-training . . . the largest number ever recorded
by this survey."42 As of 2009, there have been continued efforts to

35. See Roth, supra note 29, at 909.
36. Id.
37. Id. For a more comprehensive history and discussion of the NRMP Match pro-

cess, see, for example, Melinda Creasman, Resuscitating the National Resident Match-
ing Program: Improving Medical Resident Placement Through Binding Dual Matching,
56 VAND. L. REv. 1439 (2003); Gregory Dolin, Time to Enter a "Do Not Resuscitate" Or-
der on the National Resident Matching Program's Chart, 8 QuiNNiFIAc HEALTH L.J. 59
(2004); Kristin Madison, The Residency Match, Competitive Restraints in an Imperfect
World, 42 Hous. L. REv. 759 (2005).

38. About NRMP, NATIONAL RESIDENT MATCHING PROGRAM (NRMP), http://
www.nrmp.org/about -nrmp/index.html (last visited Nov. 16, 2009).

39. See ASSOCIATION OF AMERICAN MEDICAL COLLEGES, RECENT STUDIES AND RE-
PORTS ON PHYSICIAN SHORTAGES IN THE U.S., CENTER FOR WORKFORCE STUDIES, (2009)
(providing a comprehensive literature review by state concerning the shortage of labor
supply for physicians).

40. At the time of this Article, the Author was unable to locate any U.S. Depart-
ment of Labor or U.S. Bureau of Labor Statistics related to medical residents.

41. See National GME Census, AMERICAN MEDICAL ASSOCIATION, http://www.ama-
assn.orglamalpub/education-careers/graduate-medical-education/freida-online/about-
freida-online/national-gme-census.shtml (last visited on Dec.10, 2010).

42. See US Graduate Medical Education, 2004-2005 Abstract, JAMA, http//
jama.ama-assn.org/content/294/9/1075.full (last accessed Jan. 3, 2011).
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accurately account for the number of medical residents within the
United States, including seeking the wide-spread participation by
medical residency programs in conducting the National GME
Census.43

The net economic effect of medical residents upon the healthcare
labor force has similarly been the subject of much scholarly literature,
including research concerning the economic inelasticity of physician
labor resulting from medical school admissions, physician licensure,
and residency requirements.44 In fact, a recent study by the RAND
Corporation estimated that the value of medical resident labor with-
out maximum hour restrictions to the healthcare industry is approxi-
mately $1.6 billion dollars annually.45

The historical development of medical residents, including the ec-
onomic factors directly affecting the labor supply of physicians, such
as residency requirements and licensure, in turn, has significantly
shaped work-place rules, standards, and working environments of a
medical resident. As Sarah L. Geiger observed:

Patients of academic hospitals receive most of their direct
care from medical interns, residents, and fellows who are one,
two, three, or more years out of medical school. Although
these doctors have graduated from medical school, their post-
graduate training is essential for board certification. Most
doctors cannot work in private practice until they have com-
pleted an accredited residency program. While residents are
M.D.'s and D.O.'s, hospital faculty does not treat them as full-
fledged doctors. The lack of status classification of medical
residents has left a void in labor law protection for medical
interns and residents.4 6

Unlike other professions, a medical resident's workplace has
largely been shaped by various historical and institutional factors, dic-
tating how medical residents are perceived, accepted, and categorized
within the employment setting, specifically that medical residents are
merely "in-training" and therefore, not traditional employees. 47 Fur-
thermore, as will be discussed later, even the Accreditation Council for

43. See Paul Jolly, GMETrack Studies Career Paths in Internal Medicine, ACA-
DEMIC INTERNAL MED. INSIGHT 2009, available at http://www.im.org/PUBLICATIONS/
INSIGHT/ARCHIVES/2009N714/Pages/GMETrackStudiesCareerPathsinlnternal
Medicine.aspx (last accessed Jan. 3, 2011).

44. See Lauren Raymer Heller, Health Care Labor Markets, UNIv. oF N. C., Nov. 5,
2008, http://www.unc.edu/~1raymer/indexfiles/Health%2Care%20Labor%20Markets,
%2011-5-08.pdf (last accessed Dec. 29, 2009).

45. See RAND Press Release, http://www.rand.org/health/abstracts/2009/nuck-
ols.html (last accessed on Dec. 23, 2009); see also Terry K. Nuckols et al., 360 NEw ENG.
J. MED. 2202 (2009).

46. Geiger, supra note 24, at 523 (emphasis added).
47. Id.
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Graduate Medical Education ("ACGME") refuses to afford medical re-
sidents the classification of "employees." 4a In other words, the fact
that medical residents are relegated and assumed to be second-class
workers is a fundamental key to fully understanding their specific in-
dividual employment challenges, issues, and inequities.49 The issue
of medical residents within the workplace is a very evolving issue and
in fact, the United States Supreme Court has recently held that medi-
cal residents are in fact "employees" as opposed to students for tax
related purposes, under the Federal Insurance Contribution Act
(FICA).50 Overall, an understanding of the historical context of medi-
cal residents is a prerequisite to assessing current employment issues
faced by them.

II. VARIOUS EMPLOYMENT ISSUES FACED BY MEDICAL
RESIDENTS

A. UNEQUAL EMPLOYMENT BARGAINING POWER WITHIN THE
NATIONAL RESIDENCY MATCH PROGRAM (NRMP)

Presumably unknown at the outset by the vast majority of medi-
cal residents and interns is that legitimate employment issues begin
to arise well before a medical student actually commences a medical
residency or graduate medical education ("GME") program. In fact,
such employment issues originate during a medical resident's naviga-
tion through the National Residency Match Program ("NRMP")
matching process.

As discussed herein, the NRMP was established in 1952, to "pro-
vide a uniform date of appointment to positions in graduate medical
education (GME) in the United States."5 ' Generally occurring in
March of each year, graduates from medical schools participate in a
"matching process" whereby the NRMP serves as "an impartial venue
for matching applicants' preferences for residency positions with pro-
gram directors' preferences for applicants."52

48. See, e.g., Statement ofACGME Relating to November 26, 1999 Decision ofLabor
Relations Board Holding Resident Physicians to be "Employees" under the National La-
bor Relations Act, ACCREDITATION COUNCIL FOR GRADUATE MEDICAL EDUCATION, http://
www.acgme.orglacWebsite/reviewComment/rev-residentEmployee.asp (last visited
Mar. 26, 2010); see also infra Section IV(A).

49. See Geiger, supra note 24, at 523.
50. See Mayo Foundation for Med. Educ. & Research v. United States, 131 S. Ct.

704 (2011) (although this significant decision pertains to the tax implications of medical
residents within the employment setting, such legal decision may also likely impact the
employment rights of medical residents).

51. NATIONAL RESIDENT MATCHING PROGRAM, http//www.nrmp.org/ (last accessed
Jan. 27, 2010).

52. Residency Match, NATIONAL RESIDENT MATCHING PROGRAM, http://www.nrmp.
org/res-match/index.html (last visited Jan. 27, 2010); see also 2010 Match Schedule,
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The NRMP purports to utilize a matching algorithm based upon
"preferences expressed in the rank order lists submitted by applicants
and programs to place individuals into positions."53 According to the
NRMP, the matching for such programs is highly competitive and in-
volves "approximately 16,000 U.S. allopathic [M.D.] medical school se-
niors and 15,000 graduates of osteopathic [D.O.], Canadian or foreign
medical schools compete for approximately 24,000 residency posi-
tions."54 More recently, in 2009, the NRMP reported a total number of
29,890 medical school graduates participated in the matching process
for approximately 25,185 positions.55

If a medical student wishes to participate in the NRMP matching
process and therefore obtain admission into an internship, residency
or other GME program, the "NRMP requires that all parties agree in
advance to accept its [NRMPI results without negotiating employment
terms."56 In other words, the mere registration of a medical student
into the NRMP matching process inevitably invokes unequal bargain-
ing and negotiating power with respect to the terms, conditions, and
nature of the resident's anticipated GME program and hospital
employment.57

More specifically, the Match Participation Agreement for Appli-
cants and Programs for the 2011 Main Residency Match ("NRMP
Agreement") explicitly sets forth that "upon the NRMP's acceptance of
such party's registration, these terms and conditions will be a binding
agreement between such party and the NRMP, as well as between such
party and any other party who executes this [Agreement] and whose
registration is accepted by the NRMP."58 Additionally, the NRMP
Agreement provides that once an applicant matches, he or she "shall
not discuss, interview for, or accept a concurrent year position in an-
other program prior to the NRMP issuing its decision as to whether to

NATIONAL RESIDENT MATCHING PROGRAM, http://www.nrmp.org/res-matchlyearly.html
(last visited Feb.1, 2010).

53. How the Matching Algorithm Works, NATIONAL RESIDENT MATCHING PROGRAM,
http://www.nrmp.org/res-match/about._res/algorithms.html (last accessed Feb. 1, 2010).

54. Residency Match, http://www.nrmp.org/res match/index.html (last accessed
Jan. 3, 2011).

55. NATIONAL RESIDENT MATCHING PROGRAM, RESULTS AND DATA: 2009 MAIN RESI-
DENCY MATCH 1 (2009), available at http://www.nrmp.org/data/resultsanddata2009.pdf
(last accessed Dec. 12, 2010). Other NRMP data may be accessible at http://www.nrmp.
org/data/index.html (last accessed Feb. 1, 2010).

56. Creasman, supra note 24, at 1446 (emphasis added).
57. See, e.g., Jung v. Assoc. of Am. Med. Colls., 300 F. Supp. 2d 119, 149 (D.D.C.

2004) (discussing Plaintiffs argument that a "gross disparity in bargaining positions
existed between the NRMP and the medical students, that plaintiffs had no meaningful
choice when presented with the Student Match Contract").

58. See NRMP Agreement, available at http://www.nrmp.org/res.match/policies/
map-main.html (last accessed Jan. 3, 2011).



CREIGHTON LAW REVIEW

grant the requested waiver."59 Thus, unlike other employees, a medi-
cal resident is constructively prohibited from negotiating offers be-
tween prospective employers.60

Additionally, a medical student has very little to no employment
flexibility once a match occurs, where as set forth under the NRMP
Agreement, "applicants and programs are not authorized to release
each other from their binding match commitment ... once a party has
matched, a waiver 61 of the binding match commitment may be ob-
tained only from the NRMP." 6 2 Once a medical student accepts a
match, the student is contractually obligated to the terms of the pro-
gram contract, including a start date.63

59. Id. at § 2.5.
60. The NRMP attempts to address such issue by stating that programs must pro-

vide "complete, timely, and accurate information to interviewees, including a copy of the
contract the applicant will be expected to sign if matched to the program and the insti-
tution's policies on visa status and eligibility for appointment" and that such "informa-
tion must be communicated to interviewees prior to the rank order list deadline, and a
signed acknowledgment should be obtained from each interviewee." Frequently Asked
Questions U.S. Seniors, NATIONAL RESIDENT MATCHING PROGRAM, http://www.nrmp.org/
resmatch/faq/usseniorsfaq.html (last visited Jan. 26, 2010).

The NRMP goes on to explain that since many "appointment contracts are lengthy
and that others may not contain all of the institution's relevant policies, an acceptable
alternative is to post the contract and policies on the institution's Web site and notify
interviewees where the information may be found. The signed acknowledgment should
include a statement that the interviewee was notified that the information is posted on
the Web site." Id.

It is unclear whether or not the NRMP has any comprehensive means by which to
insure that GME programs divulge and otherwise provide medical students notice of the
terms of employment before a match actually takes places. Even assuming a medical
student has the ability to review the employment contracts of prospective GME pro-
grams, the NRMP still prohibits a medical student from negotiating the terms of such
agreements.

61. The NRMP actually provides Case Summaries, wherein the NRMP has
granted waivers to medical residents, namely identifying situations where the "match
would cause serious and extreme hardship." Such situations include where: 1) a medi-
cal resident's spouse is diagnosed with a serious illness after the match; and 2) a medi-
cal resident's fails to timely obtain a Visa or other immigration documents. Waiver
Reviews and Violation Investigations, NATIONAL RESIDENT MATCHING PROGRAM, http//
www.nrmp.org/res-match/policies/case.html (last visited Feb. 1, 2010).

Conversely, the NRMP has explicitly identified situations where match waivers will
not be granted, including where: 1) a medical resident after a match decides to change a
program specialty and failed to timely request such match change; and 2) a GME pro-
gram wants to withdraw a match to a medical student after not feeling "comfortable"
offering such position, although there was no evidence of prior misconduct in the medi-
cal resident's record. Id.

62. Match Participation Agreement for Applicants & Programs For the 2011 Main
Residency Match, NATIONAL RESIDENT MATCHING PROGRAM, http://www.nrmp.org/
res-match/policies/map-main.html (last visited Nov. 16, 2009) (emphasis added).

63. Id. NRMP Agreement "establishes a binding commitment to offer or to accept
an appointment if a match results and to begin training on the date specified in the
appointment contract." Id.
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Thus, a medical student faces substantial uncertainty and risk
when disputing a match wherein "the NRMP's decision to grant or
deny the waiver is at the sole discretion of the NRMP and is not sub-
ject to arbitration."64 In fact, the NRMP Agreement sets forth that
"failure to honor this commitment by either party participating in a
match will be a breach of this Agreement and may result in penalties
to the breaching program or applicant."65 Such penalties or findings
of violation66 of the NRMP Agreement may include the report of such
violation to the applicant's medical school and state medical boards.67

Despite various substantive legal challenges to the NRMP includ-
ing claims pursuant to the Sherman Antitrust Act,68 the NRMP

64. Id. See also Frequently Asked Questions U.S. Seniors, supra note 60 (stating
"under certain limited circumstances, the NRMP may grant to an applicant or program
a waiver of the match commitment if honoring the Match outcome would result in seri-
ous and extreme hardship. Waivers must be requested from, and can be granted only
by, the NRMP").

The NRMP process by which a medical resident may seek a waiver includes: 1) a
Formal Request for Waiver; 2) Written Statement in Support of Waiver; 3) Examination
by the NRMP; 4) NRMP Assessment and Examination; and 5) Reconsideration of
NRMP Decision. Policies and Procedures for Waiver Requests, NATIONAL RESIDENT
MATCHING PROGRAM, http://www.nrmp.org/res-match/policies/waivers.html (last visited
Jan. 26, 2010).

Since the NRMP does not maintain any waiver specific statistics, it is unknown
how many matched applicants per a year seek such waiver and accordingly, the per-
centage, if any that are granted waivers by the NRMP. The consequences of being de-
nied a waiver are significant though, resulting in the applicant being "expected to honor
the match commitment" or being "barred from accepting a position in any program
sponsored by an institution." Id.

65. Id. See also Frequently Asked Questions U.S. Seniors, supra note 60 (stating "A
decision not to honor that commitment is a breach of the Agreement and will be investi-
gated by the NRMP in accordance with the Policies and Procedures for the Reporting,
Investigation, and Disposition of Violations of NRMP Agreements. Penalties may be
levied if a violation is confirmed").

66. The NRMP has identified Case Summaries where it has imposed penalties or
made findings of violations of the NRMP Agreement, including: 1) a medical resident
misrepresented application information, including probation of licensure on the match
application; 2) a GME program solicits information from a prospective medical resident
as to the programs he or she was interested in or had interviewed with; 3) a medical
resident fails to honor a match commitment by accepting a position from another GME
program; and 4) a GME program attempts to contact an unmatched student prior to
match week. Waiver Reviews and Violation Investigations, NATIONAL RESIDENT MATCH-
ING PROGRAM , http://www.nrmp.org/res-match/policies/case.html (last visited Feb. 1,
2010). Other circumstances in which a medical resident or GME program may be cited
for a violation is discussed in detail by the NRMP's The Integrity of the NRMP Match,
NATIONAL RESIDENT MATCHING PROGRAM http://www.nrmp.org/res-match/about res/en-
suring.html (last visited Feb. 1, 2010).

67. See Policies and Procedures for the Reporting, Investigation, and Disposition of
Violations ofNRMP Agreements, NATIONAL RESIDENT MATCHING PROGRAM, Section D (1-
4), http://www.nrmp.org/resmatch/policies/violations.html (last visited Jan. 26, 2010).

68. 15 U.S.C. §§ 1-7 (2006). See, e.g., Jung, 339 F. Supp. 2d . at 119 (dismissing
Plaintiffs' class action claims where Congress passed 15 U.S.C. § 37b (Section 207) and
providing an antitrust exemption to NRMP residency matching program). For a more
comprehensive discussion of Jung, see Geiger, supra note 24, at 533-37. See also vari-
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Agreement continues to govern the placement of medical students into
GME programs, fostering the continued inequitable relationship be-
tween medical residents and their hospital employers. In assessing
such challenges faced by medical students with respect to the NRMP,
Gregory Dolin described that:

the Match system run by the NRMP started out as an at-
tempt to bring order to medical students' frustrating experi-
ence of attempting to secure residency positions. Over the
years, however, the Match has become so restrictive as to limit
students' choice and ability to obtain the best deal for the hard
work they provide . . . the time has come to abandon the
Match and to allow students to engage in true negotiations
with the potential employers ... the time has come to recog-
nize that the market for medical residencies should be
treated like any other employment market. 69

Despite the widespread criticism and challenges to the NRMP
process, medical students continue to have no viable alternative but to
participate in such NRMP process, including acceptance of any and all
subsequent employment terms, conditions, and agreements that are
derivative of such matching process.

B. THE NON-NEGOTIABLE RESIDENT OR APPOINTMENT CONTRACT-
SIMILARITIES AND DIFFERENCES IN FORM AND STRUCTURE

Another employment issue medical residents face is processing
and understanding the actual terms and conditions of employment,
especially where the National Resident Matching Program ("NRMP")
Agreement requires a complete acceptance of all employment terms
and conditions of the matching Graduate Medical Education ("GME")
program or hospital, including start date, training provisions, salary,
vacation, and benefits.7 0 Accordingly, absent any exigent circum-
stances whereby a medical resident could argue force majeure, the ap-
pointment contract is for all intent and purpose, a non-negotiable
contract.7 '

ous cases asserted before the National Labor Relations Board, including Boston Med.
Center Corp., 330 N.L.R.B. 152 (1999); St. Clare's Hosp. & Health Center., 229 N.L.R.B.
1000 (1977); and Cedars-Sinai Med. Center., 223 N.L.R.B. 251 (1976).

69. Dolin, supra note 37, at 88 (emphasis added).
70. See supra Part II(A).
71. An interesting query outside the scope of this Article is whether medical resi-

dent or appointment contracts are essentially contracts of adhesion, akin to the boiler-
plate and seemingly unconscionable contract language used in the context of insurance
contracts. See, e.g., Brokers Title Co. v. St. Paul Fire & Marine Ins. Co., 610 F.2d 1174,
1179 (defining an adhesion contract as "one which is dictated by a predominant party to
cover transactions with many people rather than with an individual, and which resem-
bles an ultimatum or law rather than a mutually negotiated contract").
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Complicating the situation is the fact that medical resident ap-
pointment contracts are not uniform (nor are they required to be), but
rather are drafted in a variety of different ways, varying in form,
structure, and substance. 72 Despite this, medical residents, in review-
ing and executing such contracts, should be aware of a few general
similarities. 73 First, such contracts typically discuss, reference, or in-
clude a duty hour provision or statement concerning a medical resi-
dent's hours worked. 74 The purpose of such provision is to provide
medical students with notice concerning the GME program's expecta-
tions regarding work hours, and often, referencing that duty hours
must be limited to eighty hours per week, averaged over a four-week
period. Increasingly, independent GME standing policies governing
resident duty hours are also supplementing such duty hour contrac-
tual provisions.75 Incorporating such resident duty hour provisions
into the appointment contract largely resulted from the Accreditation
Council for Graduate Medical Education ("ACGME") recently promul-
gating uniform standards with respect to maximum hours for
residents.76

Second, such contracts, generally, but not always, contain a "due
process" clause. The "due process" clause identifies, in pertinent part,
that a medical resident has an inherent claim of due process and that
in the event of an employment dispute involving suspension, termina-
tion, or any other decision, the resident has a right to assert an appeal

72. The Author in evaluating the common contractual provisions of medical resi-
dent appointment contracts reviewed approximately thirty (30) different program and
institutional PGY-1 through PGY-4, Fellowship, and Graduate Medical Education
(GME) related contracts. It is important to note that the Author was focused solely on
the contractual provisions of 1) duty hours, 2) due process; 3) grievance procedures, 4)
sexual harassment, 5) termination, 6) non-discrimination, 7) evaluation, and 8) certifi-
cate of completion provisions that were explicitly set forth. Thus, the Authors assess-
ment did not include where the above provisions may have been implied or incorporated
by reference to ACGME or other applicable guidelines or standards.

73. It is important to note that there are no guidelines, by the ACGME or other-
wise, that require GME programs have uniform appointment contracts.

74. Id.
75. See, e.g., Policy on Resident Duty Hours, CEDARS-SINAI MEDICAL CENTER,

https://www.cedars-sinai.edu/Patients/Programs-and-Services/Surgery/Surgical-Educa-
tional-Programs/General-Surgery-Residency/Documents/Residency-Program-Hand-
book-153603.pdf (last accessed Jan. 3, 2011); Resident Duty Hours Internal Medicine,
CONEMAUGH VALLEY MEMORIAL HOsPITAL, http://www.conemaugh.org/WorkArea/
downloadasset.aspx?id=2844 (last visited Jan. 26, 2010); Duty Hours for Residents,
UNIVERSITY OF TOLEDO, http://www.utoledo.edulpolicies/academic/gme/pdfs/336 4 _86
012_00.pdf (last visited Jan. 26, 2010).

76. See Duty Hours Language, Accreditation Council for Graduate Medical Educa-
tion, http://www.acgme.orglacwebsiteldutyhours/dhlang703.pdf (last visited Jan. 26,
2010); see alsoACGME Duty Hours Standards Now in Effect for All Residency Programs
Accreditation Council for Graduate Medical Education, ACGME, http://www.acgme.org/
acWebsite/newsReleases/newsRel_07_01_03.pdf (last visited Jan. 26. 2010).
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before a committee composed of faculty members and, in certain cir-
cumstances, fellow medical residents."

Similarly, the resident contracts contain or reference grievance
procedures whereby a medical resident, if aggrieved as a result of ter-
mination, suspension, or other reason, may file a formal complaint or
appeal.78 Often, such grievance procedures are incorporated into a
due process provision or may actually be considered a mutually exclu-
sive and independently recognized contractual right or procedure.79

Third, the standard resident contract often includes an explicit
sexual harassment statement or policy. This statement or policy sets
forth, in pertinent part, the hospital, program, or institution's goal in
maintaining a harassment free environment and that sexual harass-
ment, under no circumstances will be tolerated.80

Fourth, resident contracts typically contain a termination provi-
sion, which sets forth the circumstances, procedures, and process by
which a medical resident's employment may be terminated.81 The ba-
sis for termination of a medical resident is often referenced very
broadly to include any failure to comply with hospital or program by-
laws, rules, regulations, and standards. 82 Some contracts are more
favorable to the medical resident where it is specifically delineated in
the contract that unsatisfactory resident evaluations or deficient per-
formance and progress in medical knowledge and skills are circum-

77. See, e.g., University of Iowa Hospitals and Clinics, Graduate Medical and Den-
tal Education Appointment Contract, http://www.uihealthcare.com/depts/graduatemedi-
caleducation/policiesandprocedures/ContractForWeb20lO.pdf (last accessed Jan. 3,
2011); see also Resident Appointment Agreement, DAVID GEFFEN SCHOOL OF MEDICINE AT
UCLA, www.medsch.ucla.edu/residencies/resident/ResidentContract.doc (last visited
Jan. 26, 2010).

78. See, e.g., UCSF Fresno Medical Education Program Appointment Contract
2010/2011, UNIVERSITY OF CALIFORNIA SAN FRANCISCO FRESNO MEDICAL EDUCATION
PROGRAM, http://www.fresno.ucsf.edu/residentinfo/downloads/Contract2010-11.pdf (last
visited Jan. 26, 2010); see also Resident Contract 2009-2010, CINCINNATI CHILDREN'S
HOSPITAL MEDICAL CENTER, http://www.cincinnatichildrens.orglassets/0/78/176/4991/
5049/5051/5057/77elfc45-8322-457b-a6a6-39974fd40ceb.pdf (last visited Jan. 26, 2010).

79. Id.
80. See, e.g., Sample Resident Contract for Family Medicine, PROVIDENCE Hospi-

TAL, http://georgetownpeds.org/documents/FamMed/ProvidenceHospitalSampleCon-
tract.pdf (last visited Jan. 26, 2010); see also Resident Contract, EAST TENNESSEE STATE
UNIVERSITY, http://www.etsu.edulcom/gme/rescontract.aspx (last visited Jan. 26, 2010).

81. See, e.g., University of Pittsburgh Medical Center Medical Education Program,
Postgraduate Training Agreement, www.residency.dom.pitt.edu/Shadyside/downloads/
ContractFY10.doc (last visited on Jan. 26, 2010); see also Dallas County Hospital Dis-
trict, Parkland Health & Hospital System Employment Agreement, SOUTHWESTERN MED-
ICAL CENTER, http://www.utsouthwestern.edu/utsw/cda/dept25717/files/187512.html
(last visited Jan. 26, 2010).

82. See, e.g., Resident Contract, Paragraph 5, Promotion and Termination, MON-
MOUTH MEDICAL CENTER, http://www.saintbarnabas.com/education/mmced/Acrobat/
RESIDENTCONTRACTFORM1.pdf (last visited Feb. 14, 2011) (discussing that the
"Medical center may terminate, may not renew, or not promote at any time for cause.").
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stances whereby the hospital or GME program may effectuate
termination.83 Interestingly, the resident contracts that have a termi-
nation clause rarely reference that a medical student's employment is
"at will" and therefore subject to termination for any reason whatso-
ever.84 Rather, the termination clauses will generally state that the
program may terminate a medical resident for "cause."85

Fifth, similar to a sexual harassment provision, resident contracts
will often contain a non-discrimination clause or a statement of non-
discrimination that incorporates an expression of equal employment
opportunity consistent with Title VII of the Civil Rights Act of 1964,86
Title IX of the Education Amendments of 1972,87 and the Americans
with Disabilities Act of 199088.89 Such contracts may include a spe-
cific process by which a medical resident may file an inquiry, com-
plaint, or claim with a civil rights department or discrimination
officer.90 Based upon a sample of medical resident appointment con-
tracts, this seems to be more the exception than the rule.

Sixth, resident contracts reference an evaluation process, provid-
ing medical residents notice as to the process, period, and form to
which such evaluations will occur. Such provisions set forth the vari-
ous circumstances and method by which the program will notify the
resident concerning deficits in performance and the possibility of non-
renewal in the upcoming program year. 9'

83. See, e.g., University of Pittsburgh Medical Center Medical Education Postgrad-
uate Training Agreement - FY11, Paragraph 10, UNIVERSITY OF PITrSBURGH MEDICAL
CENTER, http://www.upmc.com/careersatupm/student/GME/ResidentCon-
tractOverview/Pages/ResidentContract.aspx (last visited Feb. 14, 2011).

84. See, e.g., University of Missouri Residency Agreement, Paragraph 11, Termina-
tion, http://www.med.umkc.edulgme/salary-benefits/UMKCResidentContract.pdf
(last visited Feb. 14, 2011).

85. See, e.g., Resident Contract, NEWARK BETH ISRAEL MEDICAL CENTER, Section
4.4, http://www.saintbarnabas.com/education/nbi/pediatrics/Contract.pdf (last visited
Jan. 26, 2010).

86. 42 U.S.C.A. § 2000e et seq.
87. 20 U.S.C.A. § 1681.
88. 42 U.S.C.A. § 12101.
89. See, e.g., Resident Physician Contract, BALL MEMORIAL HOSPITAL, INC., Section

15, http//www.ballhospital.org/contract08.pdf (last accessed Jan. 26, 2010).
90. See, e.g., Graduate Medical Education Program, Residency/Fellowship Agree-

ment, Paragraph 8, Disciplinary and Grievance Procedures, UNIVERSITY OF MINNESOTA,
http://www.med.umn.edulgme/prod/groups/med/@pub/@med/@gme/documents/content/
med content_278067.pdf (last visited Feb. 14, 2011); see also Sally A. Santen, Poten-
tially Discriminatory Questions During Residency Interviews: Frequency and Effects on
Residents' Ranking of Programs in the National Resident Matching Program, J. OF
GRADUATE MEDICAL EDUCATION, Vol. 2, Issue No. 3 (2010).

91. See, e.g., Resident/Fellow Contract, UNIVERSITY OF CHICAGO MEDICAL CENTER,
Section 13, http://www.uchospitals.edu/pdfluch-008666.pdf (last visited Jan. 26, 2010)
(setting forth that "reappointment is at the discretion of UCMC and is contingent upon
several factors, including but not limited to, the following: satisfactory completion of all
training components, the availability of a position, satisfactory performance evalua-
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Additionally, the resident contract will occasionally set forth
whether a medical resident is entitled to copies of such evaluations
and the process by which a medical resident may request such infor-
mation.92 Similarly, some resident contracts may contain a separate
provision governing what, if any, documentation the hospital or pro-
gram institution is required to give to the medical resident upon com-
pleting the program requirements. 93 Often referred to as a certificate
of completion or letters of verification, such provisions govern the pro-
cess by which such certificates are issued.94

In terms of common contractual elements, the majority of resident
contracts reviewed did contain provisions summarized in Table I.

Table I. Common Contractual Elements Medical Resident
Appointment Contract

Duty Hours
Due Process
Grievance Procedure
Sexual Harassment/Non-Discrimination
Termination
Non-Discrimination
Evaluation/Certificates of Completion

Just as relevant to an understanding of the common elements
within GME program appointment contracts, is recognizing the vari-
ous contractual differences.95 First, the formatting, including page
length for the reviewed resident contracts, differs dramatically by hos-

tions, full compliance with the terms of this Agreement, the continuation by ACGME of
institutional and program accreditation, and UCMC's financial ability").

92. See, e.g., Resident Contract, UNIVERSITY OF MISSOURI-COLUMBIA SCHOOL OF
MEDICINE, http://som.missouri.edu/dermatology/residency/ResContract%202010-11.doc
(last visited Jan. 26, 2010) (discussing "performance will be evaluated at regular inter-
vals by my residency program director and supervising physicians, and that my reap-
pointment and/or promotion to the next level is subject to my receiving satisfactory
evaluations").

93. See, e.g., Resident Physician Training Agreement, KAISER FOUNDATION HosPi-
TALs, Section III (C), http://residency.kp.org/scal/contract.html (last visited Jan. 26,
2010).

94. Id.
95. In fact, the Author did not assess the other possible differences between ap-

pointment contracts, including with respect to a resident's responsibilities, duration of
appointment, financial support, conditions for reappointment, academic or disciplinary
action, professional liability insurance, health and disability insurance, leaves of ab-
sences, and moon-lighting. Presumably, incorporating these other elements would bol-
ster that there are substantial differences among GME programs with respect to
appointment contracts.
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pital or program institution. The average page length for the resident
contracts reviewed was generally six to eight pages, with the longest
reviewed resident contract approximately eleven pages and the short-
est just a single page. 96 Second, a few resident contracts may include
a contractual provision or a disclaimer in the event that the hospital
or program institution reduced or closed its residency program.97

Third, with respect to due process or grievance process, a few resident
contracts have established very elaborate dispute and appeal proce-
dures, including provisions for notice, composition of hearing commit-
tees, the calling of witnesses, and the decision process.98 Table II is a
summary of the type of differences found within a sampling of various
GME program agreements. In short, along with common similarities,
there are also striking differences between various GME appointment
contracts.

Table II.

Codes

DH Duty Hours

DP Due Process

GP Grievance Procedure

SH Sexual Harassment

TM Termination

ND Non-Discrimination

EV Evaluation

CC Certificate of Completion

96. See, e.g., Notice of Appointment, THE UNIVERSITY OF TEXAS SYSTEM MEDICAL
FOUNDATION, http://www.uth.tmc.edulmed/administration/gme/pdf files/Sam-
ple ResidentContract.pdf (last visited Mar. 30, 2010).

97. See, e.g., Sample Pediatric Resident Contract, AKRON CHILDREN'S HOSPITAL,
https://www.akronchildrens.org/cms/tipsActions/169c7374306f28ael
pl 1_sample-contract for web.pdf (last visited Jan. 2, 2010) (setting forth that "if
. . .the hospital . . .intends to reduce the size of the Residency Program or close the
Residency Program, the Program Director will inform the resident as soon as possible.
In the event of such a reduction or closure, every effort will be made to allow a resident
in the program to complete his/her education. If a resident is displaced by a closure or a
reduction in the number of residents, every effort will be made to assist the resident in
identifying a program at the same level in which he/she can complete training").

98. See, e.g., Termination, Grievance, and Due Process, STONYBROOK UNIVERSITY
MEDICAL CENTER, http://www.stonybrookmedicalcenter.org/gme/policy/termination (last
visited Feb. 14, 2011).
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Institution Name State DH DP GP SH TM ND EV CC Pgs

James H. Quillen College of
Medicine, East Tennessee State TN Yes Yes Yes Yes Yes Yes Yes Yes 3
University

Regions Hospital MN Yes Yes Yes Yes Yes Yes Yes No 11

University of Texas System TX No No No No No No No No 1
Medical Foundation

University of California, San CA Yes No Yes Yes No No No No 2
Francisco Fresno
Saint Barnabas Medical Center NJ No No No No Yes No No No 2

University of North Dakota
School of Medicine & Health ND Yes No Yes Yes Yes No Yes No 4
Sciences

Synergy Medical Education MI No No Yes Yes Yes No No No 13
Alliance

SUNY Downstate Medical NY No Yes Yes Yes Yes Yes Yes Yes 6
Center

The Children's Medical Center OH Yes Yes Yes Yes Yes No No Yes 7

Kingsbrook Jewish Medical NY Yes No No Yes Yes No No No 2
Center

David Geffen School of Medicine CA Yes Yes Yes Yes Yes Yes Yes Yes 6
at UCLA
Providence Hospital DC Yes Yes Yes Yes Yes No Yes No 6

University of Missouri-Columbia MO No No Yes No Yes No Yes No 4
School of Medicine

Johns Hopkins University MD Yes No Yes No Yes No Yes No 9

Iowa Health - Des Moines IA No Yes Yes No Yes No No No 3

C. ACGME STANDARDS AND GUIDELINEs-A MEANS TO SUPPLEMENT
GME PROGRAM APPOINTMENT CONTRACTS

In addition to weaving through the intricacies of a Graduate Med-
ical Education ("GME") program appointment contract, medical re-
sidents may in the course of their employment need to reference or
otherwise invoke specific Accreditation Council for Graduate Medical
Education ("ACGME") standards and guidelines. The purpose of this
Section is to provide a brief overview as to the means by which a medi-
cal resident may refer to such standards for assistance.

At the outset, it is important to note that generally, most resident
and appointment contracts recite, reference, or incorporate specific
ACGME standards and guidelines.99 In the event a particular provi-

99. See, e.g., Graduate Medical Education Agreement, Paragraph 4.02, UNIVERSITY
OF TEXAS HEALTH SCIENCE CENTER, http//www.uthscsa.edu/gme/documents/Resi-
dent%20Contracts/McAllen%20Resident%2OContract%2010-11.pdf (last visited Feb. 14,
2011).
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sion within a GME program appointment contract is in any way am-
biguous, reference to ACGME standards, guidelines, and program
requirements can constructively serve to clarify, supplement, and
where necessary, enhance the employment terms and agreement.100

Below are some ways in which this is accomplished.
First, the ACGME Institutional Requirements, ("ACGME Re-

quirements") effective July 1, 2007, provide a clear directive as to
what medical residents should reasonably be provided notice of with
respect to their employment.' 0 ' For instance, Section II of such
ACGME Requirements provide that GME programs "must assure that
residents are provided with a written agreement of appointment [or]
contract outlining the terms and conditions of their appointment to a
program."102 More specifically, the ACGME Requirements establish
that such agreements or contracts must contain or provide reference
to residents' responsibilities; duration of appointment; financial sup-
port; grievance procedure and due process; academic or other discipli-
nary action; adjudication of resident complaints; professional liability
insurance; health and disability insurance; leaves of absence; duty
hours; moonlighting; counseling services; physician impairment; har-
assment; and accommodation for disabilities. 0 3 Although not re-
quired to be put in the appointment agreement or contract, the
ACGME Requirements also set forth that GME programs have a writ-
ten policy with respect to closures and reductions;104 resident partici-
pation in educational and professional activities;' 05 and resident
educational and work environment.106

With respect to the process of measuring medical resident per-
formance, the ACGME Requirements explicitly set forth that "the
faculty must evaluate resident performance in a timely manner dur-
ing each rotation or similar educational assignment, and document

100. Although the actual appointment agreement is the explicit instrument memo-
rializing the employment terms, the ACGME standards and guidelines may be effec-
tively referenced in circumstances where the appointment agreement may not clearly
define such terms, especially where there may be issues of non-reappointment or non-
promotion.

101. See ACGME Institutional Requirements, ACCREDITATION COUNCIL FOR GRADu-
ATE MEDICAL EDUCATION, www.acgme.orglacWebsite/irc/ircIRCprO7Ol2007.pdf (last
accessed Feb. 1, 2010).

102. Id. at § II.
103. Id. at § II.D.4.(a)-(n). Despite the ACGME Requirements pertaining to what

contractual elements must be contained within GME Program Appointment Contract,
as discussed in supra Part II(B), there is still a significant variation among such
contracts.

104. ACGME, supra note 101, at § II.D.5.

105. Id. at § II.E.
106. Id. at § II.F.
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this evaluation at completion of the assignment."107 More specifically,
ACGME program requirements set forth that:

The program must: (1) provide objective assessments of com-
petence in patient care, medical knowledge, practice-based
learning and improvement, interpersonal and communication
skills, professionalism, and systems-based practiced; (2) use
multiple evaluators (e.g. faculty, peers, patients, self, and
other professional staff); (3) document progressive resident
performance improvement appropriate to educational level;
and (4) provide each resident with documented semiannual
evaluation of performance with feedback.108

Furthermore, the ACGME Requirements are clear that "the evalua-
tions of resident performance must be accessible for review by the res-
ident, in accordance with institutional policy."109

The ACGME Requirements also explicitly outline the types of as-
sessments, evaluations, and other methods by which a GME program
should employ to measure a medical resident's competency, including:

direct observation, videotaped/recorded assessment, global
assessment, simulations/models, record/chart review, stan-
dardized patient examination, multisource assessment, pro-
ject assessment, patient survey, in-house written
examination, in-training examination, oral exam, objective
structured clinical examination, structured case discussion,
anatomic or animal models, role-play or simulations, formal
oral exam, practice/billing audit, review of case or procedure
log, review of patient outcomes, review of drug prescribing,
resident experience narrative and any other applicable as-
sessment method.110

Furthermore, ACGME Requirements specifically identify the
types of appropriate program individuals for conducting such medical
resident evaluations, including:

program director, nurse, faculty supervisor, medical student,
faculty member, attending preceptor, allied health profes-
sional, chief resident, junior resident, resident supervisor, pa-
tient, family, peers, technicians, clerical staff, evaluation
committee, consultants."'
It is important to note that ACGME Requirements make it

mandatory that GME hospital and program institutions advise medi-

107. Common Program Requirements Evaluation, Resident Formative Evaluation,
ACCREDITATION COUNCIL FOR GRADUATE MEDICAL EDUCATION, http//www.acgme.org/ac-
Website/navPages/commonpr_documents/VALEvaluationResidentFormativeEval_
Documentation.pdf (last visited Nov. 16, 2009).

108. Id.
109. Id.
110. Id.
111. Id.
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cal residents of the "performance criteria" upon which they will be as-
sessed. 112 Overall, with respect to conducting evaluations, and
irrespective of what contractual language is put into the employment
contract, ACGME guidelines place the burden upon the hospital or
program institution to demonstrate a process that "assures the timely
completion of evaluations" and "involves the program director or a
designee who meets with the resident semi-annually to provide some
continuity in guiding the resident through the assessment process."113

Second, with respect to certificates of completion, verification let-
ters, and summative evaluations issued to a medical resident upon
completing the hospital or program institution requirements, ACGME
guidelines provide that:

the program director must provide a summative evaluation
for each resident upon completion of the program. This eval-
uation must become part of the resident's permanent record
maintained by the institution, and must be accessible for re-
view by the resident in accordance with institutional policy.
This evaluation must: (a) document the resident's perform-
ance during the final period of education, and (b) verify that
the resident has demonstrated sufficient competence to enter
practice without direct supervision. 114

Third, medical residents pursuant to ACGME Requirements, and
exclusive of contractual provisions governing due process or grievance
procedure, if any, have the right to submit confidential assessments
and evaluations of the hospital or institution program. Specifically,
ACGME guidelines set forth that, "residents ... must have the oppor-
tunity to evaluate the program confidentially and in writing at least
annually. . . ."I"6 Such ACGME Requirements are relevant where a
medical resident may be unduly exposed to retribution or other retali-
atory action for submitting possibly negative assessments, evalua-
tions, feedback, or criticism about the hospital or program
institution. 116

112. Id.
113. See ACGME, Resident Evaluation, 1. Formative Evaluation, ACCREDITATION

COUNCIL FOR GRADUATE MEDICAL EDUCATION, http://www.acgme.org/acwebsite/
navpages/commonpr documents/VA1_EvaluationResidentFormativeEvalDocumenta-
tion.pdf (last visited Feb. 16, 2011).

114. Id.
115. Id.
116. See, e.g., Procedures for Addressing Complaints Against Residency Programs

and Sponsoring Institutions, ACCREDITATION COUNCIL FOR GRADUATE MEDICAL EDUCA-
TION, http://www.acgme.org/acWebsite/resInfo/ri-complaint.asp (last visited Mar. 30,
2010) (discussing that "the ACGME requires that sponsoring institutions and programs
provide an educational and work environment in which residents may raise and resolve
issues without fear of intimidation or retaliation").
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Fourth, with respect to quality of the workplace, including exces-
sive hours, the ACGME Requirements are similarly insightful. For
instance, the ACGME recognize four specific principals governing res-
ident duty hours, including:

1) the program must be committed to and be responsible for
promoting patient safety and resident well-being and to
providing a supportive educational environment;

2) the learning objectives of the program must not be compro-
mised by excessive reliance on the residents to fulfill ser-
vice obligations;

3) Didactic and clinical education must have priority in the
allotment of residents' time and energy;

4) Duty hour assignments must recognize that faculty and
residents collectively have responsibility for the safety and
welfare of patients.11 7

The GME program is also required to "ensure a healthy and safe
work environment" that provides for food services,118 call rooms or
sleeping quarters,119 and safe work-place facilities and grounds. 120

Fifth, the ACGME Requirements provide additional guidance as
to other important standards that should govern the workplace. With
respect to fostering professionalism within the workplace, ACGME
highlights that residents "must demonstrate a commitment to carry-
ing out professional responsibilities and an adherence to ethical prin-
cipals" [including):

1) compassion, integrity, and respect for others;
2) responsiveness to patient needs that supersedes self-

interest;
3) respect for patient privacy and autonomy;
4) accountability to patents, society and the profession; and
5) sensitivity and responsiveness to a diverse patient popula-

tion, including but not limited to diversity in gender, age,
culture, race, religion, disabilities, and sexual
orientation.121

117. Resident Duty Hours in the Learning and Working Environment, ACCREDITA-
TION COUNCIL FOR GRADUATE MEDICAL EDUCATION, http://www.acgme.org/acwebsite/
navpages/commonpr-documentsAmDutyHoursPrinciples-explanation.pdf (last vis-
ited Dec. 20, 2010).

118. ACGME Institutional Requirements, ACCREDITATION COUNCIL FOR GRADUATE

MEDICAL EDUCATION, § II.F.3(a), http//www.acgme.org/acWebsite/ircirc-ircpr)7Ol2O
07.pdf (last visited Feb. 6, 2011).

119. Id. at § II.F.3(b).
120. Id. at § II.F.3(c).
121. Educational Program, ACCREDITATION COUNCIL FOR GRADUATE MEDICAL EDU-

CATION, httpJ/www.acgme.org/acwebsite/navpages/commonpr_documentsL/VASEEdu-
cationalProgramACGMECompetenciesProfessionalismDocumentation.pdf (last
visited Dec. 20, 2010).

[Vol. 44728



20111 THE NON-NEGOTIABLE EMPLOYMENT CONTRACT 729

The ACGME Requirements mandate that a GME program "must
have written policies covering sexual and other forms of harass-
ment"122 and "a written policy regarding accommodation, which
would apply to residents with disabilities."123 Interestingly, the
ACGME Requirements also mandate that a GME program facilitate a
medical resident's access to counseling services and incorporate poli-
cies for physician impairment as a result of substance abuse.124

Furthermore, ACGME Requirements set forth that activity relat-
ing to professionalism and ethics, "should be structured [and] demon-
strate active faculty involvement (not just passive role modeling) and
timely feedback to residents."125 Medical residents should also be al-
lowed to submit information, concerns, questions, or resolution via
survey concerning the above standards of professionalism "without
fear of intimidation or retaliation."126

D. TERMINATION AND TRANSITION EMPLOYMENT DISPUTES

Some of the more significant employment issues medical re-
sidents face are termination or non-promotion to the next level of
training by a Graduate Medical Education ("GME") program, or an
employment transition from one GME program to another, especially
if the medical resident has completed only part of the GME pro-
gram.127 In such employment circumstances, a medical resident may
often have employment concerns as to the basis for termination;
whether the resident will obtain credit for the work completed to date;
whether the GME program will provide a letter of recommendation;
and whether the GME program will provide the medical resident sup-
port in transitioning or transferring to another program.

The Accreditation Council for Graduate Medical Education
("ACGME") Requirements provide some guidance concerning these
termination and transition employment issues. For instance, the
ACGME Requirements mandate that a GME program must provide a
medical resident sufficient notice of "non-renewal of appointment or

122. Id. at § II.D.4m.
123. Id. at § II.D.4n.
124. Id. at § II.D.4k-41.
125. Id.
126. Id.
127. Frequently, such employment termination and transition disputes may not

arise until a medical resident is within their second (PGY-2) or third (PGY-3) year of the
GME program. Therefore, from a medical resident's perspective, the risk of non-re-
newal or non-promotion are significantly greater in terms of cost, expense, time, and
sources expended.
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non-promotion."12 8 Specifically, "in instances where a resident's
agreement will not be renewed, or when a resident will not be pro-
moted to the next level of training, the [GME program] must ensure
that its programs provide the resident(s) with a written notice of in-
tent no later than four months prior to the end of the resident's cur-
rent agreement."129 In situations, where the "primary reason(s) for
the non-renewal or non-promotion occurs within the four months prior
to the end of the agreement, the [GME program] must ensure that its
programs provide the resident(s) with as much written notice of the
intent not to review or not to promote as circumstances will reasona-
bly allow, prior to the end of the agreement."' 30

Additionally, the ACGME Requirements set forth that "residents
must be allowed to implement the [GME programs'] grievance proce-
dures if they receive a written notice either of intent not to renew their
agreement(s) or of intent to renew their agreement(s) but not to pro-
mote them to the next level of training."13 ' If a medical resident
chooses to utilize a GME program's grievance procedures, the GME
program "must provide residents with fair, reasonable, and readily
available written institutional policies and procedures for grievance
and due process."132 Furthermore, the ACGME Requirements set
forth that a GME program's grievance procedures must "minimize
conflict of interest" by adjudicating "academic or other disciplinary ac-
tions taken against residents that could result in dismissal, non-re-
newal of a resident's agreement, non-promotion of a resident to the
next level of training, or other actions that could significantly threaten
a resident's intended career development"' 33 and other "complaints
and grievances related to the work environment or issues related to
the program or faculty."' 34

Although the ACGME Requirements mandate that GME pro-
grams provide medical residents sufficient notice of non-renewal of ap-
pointment or non-promotion, the ACGME has very little involvement
in a GME program's final decision regarding such employment issues.
For instance, the ACGME procedures for addressing complaints
against GME programs are limited only "regarding compliance with

128. ACGME Institutional Requirements, ACCREDITATION COUNCIL FOR GRADUATE
MEDICAL EDUCATION, http://www.acgme.org/acWebsite/irc/irc-irpr07Ol2OO7.pdf (last
visited Dec. 19, 2010).

129. Id.
130. Id.
131. Id. at § II.D.4 (d)(2).
132. Id. at § II.D.4 (e).
133. Id. at § II.D.4 (e)(1).
134. Id.
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[their] published requirements."135 According to the ACGME, it will
only "investigate potential noncompliance with accreditation stan-
dards, that relate to program quality and does not, adjudicate disputes
between individual persons and residency programs or sponsoring in-
stitutions regarding matters of admission, appointment, credit, promo-
tion, or dismissal of faculty, residents or fellows."1 36 Thus, although
the ACGME purports to provide certain guidelines governing non-re-
newal of appointment or non-promotion to a higher training level,
there is nothing that ACGME can do to assess, evaluate, or review a
specific case relating to a medical resident's discipline, termination, or
dismissal.

In summary, where medical residents may face certain employ-
ment related issues that may or may not be addressed in the GME
program's appointment contract, medical residents to some extent
may utilize ACGME standards, rules, and protocols as a means to ad-
vocate their employment interests.

III. SUMMARY OF LEGAL CASELAW GOVERNING MEDICAL
RESIDENT EMPLOYMENT ISSUES

Although the established legal jurisprudence governing medical
resident employment issues is very negligible, this Part will attempt
to provide a brief overview of the applicable relevant employment-re-
lated caselaw affecting a medical resident's workplace. In doing so, it
is important to note that in the majority of these cases, courts have
not necessarily furthered or enhanced the employment rights of medi-
cal residents, rather courts have adversely affected, limited, and po-
tentially hindered such rights.

A. JUDICIAL VALIDATION OF THE NRMP MATCHING PROCESS

As discussed herein, despite various legal challenges to the Na-
tional Resident Matching Program ("NRMP") matching process, the
NRMP continues to govern the employment placement of medical re-
sidents into Graduate Medical Education ("GME") programs. In de-
termining that the NRMP matching process does not violate federal
anti-trust laws, including the Sherman Antitrust Act, 13 7 the United
States Court of Appeals for the District of Columbia unequivocally
held that the NRMP matching process "falls squarely within both the

135. See Procedures for Addressing Complaints Against Residency Programs and
Sponsoring Institutions, ACGME, http./www.acgme.orglacWebsite/reslnfo/ri_com-
plaint.asp#3 (last accessed Jan. 3, 2011).

136. Id. (emphasis added).
137. 15 U.S.C. §§ 1-38 (2006).
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exemption and bar of Section 207" of the Pension Funding Equity Act
of 2004138 ("PFEA Act").' 39

Signed into law by President Bush on April 10, 2004, Section 207
of the PFEA Act, entitled "Confirmation of Antitrust Status of Gradu-
ate Medical Resident Matching Programs" provides that "[it] shall not
be unlawful under the antitrust laws to sponsor, conduct, or partici-
pate in a graduate medical education residency matching program, or
to agree to sponsor, conduct, or participate in such a program."140 The
exemption of GME programs from federal antitrust laws has been the
subject of much criticism, especially where such exemption was
granted with very little Congressional debate or discussion.141

As one Senator expressed after the passage of such an exemption,
this provision grants a retroactive antitrust exemption to the
graduate medical education matching program, a subject that
is entirely unrelated to the bill and never received a full con-
sideration by normal processes of this body... . I do not think
that exemptions from this nation's antitrust laws should be
lightly given. Second, I think the process by which this ex-
emption was given-without any opportunity for hearing
before the appropriate committees or full and real considera-
tion by this body-was improper.142

In short, the Court's validation of the NRMP matching process,
namely that such process is exempt from antitrust regulation, has and
will continue to profoundly adversely impact the employment rights of
medical residents for years to come. This is especially true where the
NRMP and GME programs have now been given the unfettered ability
to continue implementing, governing, mandating, and overseeing the
NRMP matching process.

B. DISCRIMINATION CASES

Other significant judicial decisions have similarly been unfavora-
ble to medical residents with respect to employment claims involving

138. Pension Funding Equity Act of 2004 § 207, 15 U.S.C. § 37, Pub. L. No. 108-218,
118 Stat. 596 (2004).

139. Jung v. Ass'n ofAm. Med. Colleges, 184 Fed. Appx. 9, 11 (D.C. Cir. 2006) (af-
firming Jung v. Ass'n of Am. Med. Colleges, 339 F. Supp. 2d 26 (D.D.C. 2004)). For a
more comprehensive discussion of the legal implications of Jung, see Creasman, supra
note 24 and Gieger, supra note 24. See also Kristin Madison, The Residency Match:
Competitive Restraints in an Imperfect World, 42 Hous. L. REv. 759 (2005).

140. Pension Funding Equity Act of 2004 § 207, 15 U.S.C. § 37 (2006).
141. See Miranda W. Turner, Jung v. Association of American Medical Colleges: A

Special Interest Victory, UNIv. OF HousToN LAW CENTER, (Nov. 2, 2004), http//
www.law.uh.edulhealthlaw/perspectives%28MT%29Jung3.pdf; see also, Melinda
Creasman, Resuscitating the National Resident Matching Program: Improving Medical
Resident Placement Through Binding Dual Matching, 56 VAND. L. REV. 1439 (2003).

142. Turner, supra note 141, at 5.
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discrimination, wherein courts have emphasized the heavy burden
upon the medical resident to demonstrate direct evidence of such dis-
crimination. 14 3 For example, in Sreeram v. Louisiana State Univer-
sity Medical Center-Shreveport,144 the United States Court of Appeals
for the Fifth Circuit, in dismissing the plaintiffs discrimination
claims, held that the evidence on the record was insufficient to sup-
port either "direct evidence" or even an "inference" of discrimina-
tion.145 In that case, Suhu Sreeram, M.D. ("Dr. Sreeram"), a woman
of Indian national origin, after graduating from the Emory University
School of Medicine and completing a two-year non-clinical surgical
residency, applied for and was accepted into Louisiana State Univer-
sity Medical Center-Shreveport's ("LSUMC-S") surgical residency
along with five other residents. 146 At the time of Dr. Sreeram's ad-
mission, she was the only female resident, although there was another
resident of Indian nation origin.147 Under the terms of Dr. Sreeram's
employment, surgical residents worked as "house officers" under one-
year contracts whereupon a Residency Review Committee ("Commit-
tee") composed of faculty assessed performance quarterly and made
recommendations to a Department Chair as to whether a particular
resident should continue in the program and receive renewal of con-
tract.148 Furthermore, "Dr. Sreeram entered into three successive
one-year contracts, the last commencing on July 1, 1994, and ending
on June 30, 1995."149

After commencing the residency on July 1, 1992, "the Committee
expressed concerns about Dr. Sreeram's performance in the program
as early as late 1992."50 In March of 1994, close to the end of Dr.
Sreeram's second year as a surgical resident (PGY-2), the Committee
eventually voted to expel Dr. Sreeram.15 t Upon approval by the De-
partment Chair, Dr. Sreeram was able to continue in the program for
an additional year.152 The Committee again recommended Dr.
Sreeram's expulsion, and on January 9, 1995, Dr. Sreeram was in-

143. See, e.g., Sreeram v. Louisiana State Univ. Med. Ctr.-Shreveport, 188 F.3d.
314, 318 (5th Cir. 1999) (holding that "a Title VII plaintiff bears the initial burden of
proving a prima facie case of discrimination by a preponderance of the evidence.") (cit-
ing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 801-03 (1973)); but see Medical
Student with Stutter Wins ADA Ruling, LEGAL INTELLIGENCER, Mar. 26, 2010.

144. 188 F.3d 314 (5th Cir. 1999).
145. Sreeram v. Louisiana State Univ. Med. Ctr.-Shreveportl, 188 F.3d. 314, 318

(5th Cir. 1999).
146. Sreeram, 188 F.3d at 316.
147. Id. at 316-17.
148. Id. at 317.
149. Id.
150. Id.
151. Id.
152. Id.
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formed that her residency would terminate on June 30, 1995, nearly
three years after the commencement of her residency program. 153 On
June 22, 1995, Dr. Sreeram filed discrimination claims pursuant to
"Title VII of the Civil Rights Act of 1964; 42 U.S.C. § 2000e, et. seq.;
Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 et.
seq.; 42 U.S.C. §§ 1981 and 1983."154 In short, Dr. Sreeram alleged
that LSUMC-S had discriminated against her on the basis of national
origin and gender. 155

In denying Dr. Sreeram's discrimination claims, the Court deter-
mined that she had "failed to establish a prima facie case of sex and/or
national origin discrimination, because she did not demonstrate that
she was qualified for the position in question at all relevant times."156

Such a finding was made despite the fact that Dr. Sreeram had been
permitted to continue to work, as a medical resident, years after the
program had found deficiencies in her performance.157

In essence, the Court relied upon facts within the record that
"everyone who reviewed Dr. Sreeram's performance determined that
it was not commensurate with what is expected of a third-year surgi-
cal resident."158 Additionally, the Court cited to minutes from quar-
terly meetings of the Committee from January 15, 1992, to January
20, 1995, that discussed Dr. Sreeram's "deficiencies as a surgical resi-
dent."159 The record is not clear as to whether Dr. Sreeram was pro-
vided formal notice of such deficiencies or the basis as to why Dr.
Sreeram was allowed to continue working as a medical resident.160

With respect to medical residents, this case is significant for a
number of reasons. First, aside from the Court's finding that Dr.
Sreeram had failed to substantiate any evidence of discrimination, the
Court insisted that she substantiate her qualification as a surgical
resident "at all relevant times." In doing so, the Court failed to ac-
knowledge that despite Dr. Sreeram's alleged deficient behavior, the
Graduate Medical Education ("GME") program had explicitly allowed
her to continue, without limitation, in her capacity as a surgical resi-

153. Id.
154. Id.
155. Id.
156. Id. at 318 (emphasis added).
157. There is no evidence in the record that between late 1992 through June 30,

1995, that Dr. Sreeram's surgical, hospital, and patient privileges were in any way sus-
pended or otherwise limited.

158. Sreeram, 188 F.3d at 318.
159. Id.
160. As discussed herein, ACGME guidelines would have likely mandated that

LSUMC-S provide Dr. Sreeram notice of such performance deficiencies.
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dent for a period of three years, including presumably unfettered par-
ticipation in patient care.16 '

In other words, assuming arguendo that there were in fact con-
cerns about Dr. Sreeram's performance early on, it would have been
reasonable for LSUMC-S to have provided prompt notice of non-re-
newal of appointment or non-promotion, rather than wait two years
into the program. It would have similarly been appropriate for
LSUMC-S to have put Dr. Sreeram on probation or disciplined or sus-
pended her from surgical and hospital privileges, none of which oc-
curred in this case. The failure of a GME program to do so, in light of
patient safety, alludes to the fact that staff limitations, economics, and
other issues may be taking precedent over the interests of the medical
resident.

Second, the case highlights the importance that medical residents
independently and actively conduct self-monitoring, recording, docu-
menting, and memorializing their own resident performance, espe-
cially where issues relating to non-renewal of appointment or non-
promotion may arise. Third, the case demonstrates the employment
risks involved wherein a GME program may not provide formal notice
of non-performance or non-promotion until a medical resident's third
(PGY-3) or fourth year (PGY-4).

In another case, Brown v. Hamot Medical Center,16 2 the Plaintiff
medical resident, Lisa Brown, M.D. ("Dr. Brown") filed claims against
Hamot Medical Center ("Hamot"), alleging gender discrimination. 163

Hamot employed Dr. Brown as a first-year orthopaedic resident (PGY-
1).164 "Hamot's orthopaedic residency program comprised five
years." 6 5 During her first-year, Dr. Brown performed poorly on the
Orthopaedic In-Training Examination ("OITE") and received mediocre
evaluations by program officials.1 66 After an alleged failure to follow
her supervisor's instructions during an Emergency Room procedure,
Dr. Brown was "placed on academic and clinical probation."16 7 At the
beginning of Dr. Brown's third year of residency (PGY-3) and after
improvement in academic performance, she was removed from proba-
tion.168 But, as a result of another poor performance on an OITE

161. Additionally, such prompt and timely notice of non-renewal or appointment or
non-promotion would have been consistent with ACGME guidelines.

162. No. 05-32E, 2008 WL 55999, at *1 (W.D. Pa. Jan. 3, 2008).
163. Brown v. Hamot Medical Center, No. 05-32E, 2008 WL 55999, at *6 (W.D. Pa.

Jan. 3, 2008).
164. Brown, No. 05-32E, 2008 WL 33454, at *2.
165. Id. at *2.
166. Id. at *3.
167. Id. at *4.
168. Id.
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exam, the hospital later informed Dr. Brown that the contract "would
not be renewed beyond that current academic year."' 6 9

In support of her discrimination claims against Hamot, Dr. Brown
relied upon evidence that at the time, "only 2.6% of Orthopaedic re-
sidents nationally were women," despite the fact that nearly "half of
medical school graduates [were] women."' 70 Furthermore, Dr. Brown
referenced that prior to her commencement of employment, there was
only one other female Orthopaedic resident in the program.'71 Thus,
Dr. Brown asserted both sex and gender discrimination claims pursu-
ant to Title VII of the Civil Rights Act of 1964,172and the Penn-
sylvania Human Relations Act' 7 3 .174

The District Court for the Western District of Pennsylvania, in
dismissing Dr. Brown's discrimination claims, determined that she
had failed to meet a prima facie case for gender discrimination and
that the defendant GME program had sufficiently articulated "a legiti-
mate, non-discriminatory reason for its employment action against
the Plaintiff."175 According to the court, such legitimate non-discrimi-
natory reason was based upon Dr. Brown's poor performance as a
medical resident.' 76

Both Sreeram and Brown highlight the immense obstacles medi-
cal residents face in asserting claims of discrimination. These cases
highlight these obstacles especially where the particular GME pro-
gram, whether by evaluations, assessments, or test results, regardless
of whether such were provided to the medical resident, may serve as a
legitimate non-discriminatory basis for either non-renewal of appoint-
ment or non-promotion.

C. DUE PROCESS AND EXHAUSTION OF ADMINISTRATIVE REMEDIES

CASES

The courts have similarly addressed, albeit not favorable to medi-
cal residents, cases involving issues pertaining to due process and the
exhaustion of administrative remedies. One of the earliest cases, Ong
v. Tovey,177 involved the issue of whether the Graduate Medical Edu-
cation ("GME") program had afforded William T. Ong, M.D. ("Dr.

169. Id. at *4-5.
170. Id. at *6.
171. Id.
172. 42 U.S.C. §§ 2000e to 2000e-17 (2006).
173. 43 PA. CONS. STAT. ANN. §§ 951-63 (West [2009]).
174. Brown, No. 05-32E, 2008 WL 55999, at *6.
175. Id. (citing to In re Carnegie Assoc., 129 F.3d 290, 294-95 (3d Cir. 1997)); see also

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
116. Id. at *10.
177. 552 F.2d 305 (9th Cir. 1977).
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Ong") sufficient constitutional due process, including a right to a hear-
ing with respect to his termination as a medical resident. 178 Dr. Ong
commenced employment under a four-year residency program special-
izing in general surgery.179 At the beginning of Dr. Ong's fourth year
of residency (PGY-4), the department faculty "began to question his
competence for the job" and subsequently "relieved [Dr.] Ong of his
duties as a senior surgical resident and recommended that he resign
from the residency program."180 After various meetings with the de-
partment faculty, which included a question-answer period by Dr. Ong
and his counsel of the faculty, Dr. Ong formally requested a "hearing
on the loss of [his] operating procedures." 1s3

In dismissing the due process claims, the United States Court of
Appeals for the Ninth Circuit noted that Dr. Ong was given sufficient
notice of his employment deficiencies, including an opportunity to dis-
cuss the matter with department faculty, and therefore, the GME pro-
gram "satisfied the basic requirements of constitutional due
process."182 The Ong case is significant in that although the griev-
ance process utilized by the GME program with respect to Dr. Ong
was seemingly informal, the Court still determined that such satisfied
the minimal constitutional due process requirements.

Other courts of various jurisdictions have followed the same due
process analysis as articulated in Ong. For example in Davis v.
Mann,'83 Isaac E. Davis. D.D.S. ("Dr. Davis") entered a general prac-
tice residency program.18 4 The employment contract signed by Dr.
Davis set forth that termination could result from "malfeasance, inef-
ficiency, or contumacious conduct."' 85 In dismissing Dr. Davis's due
process claims against the GME program, the Court relied upon and
referenced the sufficiency of "frequent and detailed notice of his aca-
demic problems and potential dismissal."186

As another example, in Allahoerdi v. Regents of the University of
New Mexico,'87 the United States District Court for the District of
New Mexico assessed the sufficiency of due process with respect to the

178. Ong v. Tovey, 552 F.2d 305, 307 (9th Cir. 1977).
179. Ong, 552 F.2d at 306.
180. Id.
181. Id.
182. Id. at 308; see also Stone v. Univ. of Md. Med. Sys. Corp., 855 F.2d 167 (4th Cir.

1988) (holding that plaintiff was not deprived of a property interest in continued em-
ployment or denied due process as required by the Fourteenth Amendment).

183. 882 F.2d 967 (5th Cir. 1989).
184. Davis v. Mann, 882 F.2d 967, 968 (5th Cir. 1989).
185. Davis, 882 F.2d at 968-69.
186. Id. at 975.
187. No. Civ. 05-2777 JB/DJS, 2006 WL 1313807, at *1 (D.N.M. April 25, 2006).
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termination of a medical resident by a GME program.188 In this case,
Dr. Houman Allahverdi ("Dr. Allahverdi") began working as a House
Officer in the Family Practice Residency Program on June 21,
2002.189 At the time of his employment, the GME program had vari-
ous policies in place including a Code of Professional Conduct and sex-
ual harassment policy.190 Four months after the commencement of
Dr. Allahverdi's employment as a medical resident, he was placed on
administrative leave because he allegedly made "inappropriate and
threatening comments while on duty, engaged in inappropriate com-
munications with co-workers, and was untruthful."191 After a series of
Committee hearings, on April 15, 2003, the University dismissed Dr.
Allahverdi.192 In response, Dr. Allahverdi filed subsequent grievance
appeals without success and eventually filed a formal lawsuit on Jan-
uary 18, 2005, alleging that the University breached his employment
contract by terminating him without just cause and failing to afford
him a hearing in a timely manner.193

The district court undertook a thorough assessment of the level of
due process afforded to medical residents, including distinguishing be-
tween due process as a result of academic and disciplinary dismis-
sals.19 4 In doing so, the court discussed that judicial intervention was
more appropriate where "a dismissal is disciplinary because it does
not involve substantive evaluations of a student's performance like an
academic dismissal does."' 95 Furthermore, in assessing Dr. Al-
lahverdi's claims, the court took into consideration prior legal prece-
dent that medical residents are not employees protected by the due
process clause.' 96 As a result, the court dismissed Dr. Allahverdi's
claims, finding that Dr. Allahverdi was afforded an appropriate level
of due process based upon what was reasonably expected to be given to
a medical student subject to an academic dismissal.197

Similar to the due process cases, courts have also refused to allow
aggrieved medical residents to assert employment claims before the
judiciary, without first exhausting their administrative remedies

188. See Allahverdi v. Regents of the Univ. of New Mexico, No. 05-2777 JB/DJS,
2006 WL 1313807 (D.N.M. April 25, 2006).

189. Allahuerdi, No. Civ. 05-277 JB/DJS, 2006 WL 1313807, at *1.
190. Id.
191. Id.
192. Id. at *4.
193. Id. at *8.
194. Id. at *11-14.
195. Id. at *14.
196. Id. at 14-15 (citing Davis, 882 F.2d 967; Shaboon v. Duncan, 252 F.3d 722 (5th

Cir. 2001); Ezekwo v. New York City Health & Hosps. Corp., 940 F. 2d 775 (2d Cir.
1991); and Fenje v. Feld, 398 F.3d 620 (7th Cir. 2005)).

197. Id. at *24.
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before the GME program.198 For example, in O'Neill v. St. Luke's
Medical Center,199 the Plaintiff, Brendan O'Neill, M.D. ("Dr. O'Neill")
began an ophthalmology residency, beginning on July 1, 1993.200 At
the time of commencing his residency, Dr. O'Neill entered into a series
of one-year residency employment agreements, setting forth that "fail-
ure to meet any of the terms and conditions set forth may result in
disciplinary action up to and including termination."201 The employ-
ment agreement set forth that "in the event of disciplinary action the
House Officer [the resident] shall be entitled to a hearing in accor-
dance with the Grievance and Fair Hearing Procedure applicable to
House Officers."202 Such procedure essentially involves an "adminis-
trative review by a three-person panel consisting of two residency pro-
gram directors and the current house staff president to hear the
resident's grievances."203

According to the facts of the case, by the end of Dr. O'Neill's sec-
ond year of residency (PGY-2), the ophthalmology staff concluded
"that his clinical performance was 'significantly below that expected of
a resident beginning the third year of ophthalmology training' and his
interpersonal skills were lacking."204 As a result, on June 29, 1995,
the GME program put Dr. O'Neill on probation and on an oversight
plan to "improve and monitor his clinical and interpersonal skills."205

Upon determining that Dr. O'Neill's performance was still "deficient,"
on August 11, 1995 the GME program terminated Dr. O'Neill's em-
ployment, providing him with notice of a right to a hearing and a copy
of the Fair Hearing Procedure. 206 Rather than filing a grievance pur-
suant to such procedure, Dr. O'Neill first filed a lawsuit on August 21,
1995, for claims of breach of contract.207

Although Dr. O'Neill argued that he never consented by signing
the GME's Fair Hearing Procedure, the Court of Appeals of Ohio for
the Eighth District, Cuyahoga County, in dismissing Dr. O'Neill's
claims, found that he was duly provided notice of such and therefore
could not "disclaim his knowledge or acquiescence in the process refer-
enced in his employment contract."208 Furthermore, the court simi-

198. Often such inquiry presupposes that all GME programs in fact have some com-
prehensive grievance and/or dispute resolution process.

199. No. 70372, 1996 WL 684343, at *1 (Ohio Ct. App. Nov. 27, 1996).
200. O'Neill v. St. Luke's Med. Ctr., No. 70372, 1996 WL 684343, at *1 (Ohio Ct.

App. Nov. 27, 1996).
201. O'Neill, No. 70372, 1996 WL 684343, at *1.
202. Id.
203. Id.
204. Id. at *4.
205. Id.
206. Id. at *1-2.
207. Id. at *2.
208. Id. at *4.
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larly dismissed Dr. O'Neill's argument that the Fair Hearing
Procedure violated his due process rights, holding that "Dr. O'Neill
was not entitled to due process because no state action affected his
constitutionally protected rights [where] St. Luke's is a private hospi-
tal, not a state agent."209

As shown above, the judicial precedent set by courts with respect
to due process and the exhaustion of administrative remedies signifi-
cantly favors the GME program.

D. EMPLOYMENT SEPARATION CASES: NON-RENEWAL AND NON-
PROMOTION

Similar to the cases discussed herein, courts have also rendered
decisions in cases where the Graduate Medical Education ("GME")
program has rendered a decision pertaining to non-renewal or non-
promotion. Other cases involve situations where a medical resident's
employment is discontinued prematurely as a result of the GME pro-
gram losing accreditation or otherwise cancelling its medical resident
program.

For example, in Chu v. United States,210 a number of medical re-
sidents employed also as civil service employees of the Public Health
Service ("PHS") sought breach of contract claims against the GME
program after a loss of funding had discontinued the residency pro-
gram.211 At the time, the medical residents were receiving board cer-
tified training in various medical specialties. 212 At the
commencement of the residency program, the employment terms in-
cluded the following:

It is to be understood that this appointment is for the mini-
mum specified number of years required by the appropriate
American Specialty Board for certification or for the period
for which the specific program is approved. However, each
year of subsequent training will be contingent upon your per-
formance during the preceding year.213

In other words, the medical residents argued that the GME pro-
gram had contractually agreed to provide the medical residents train-
ing, sufficient for them to obtain board certification. 214 Despite the

209. Id. at *1-6.
210. 773 F.2d 1226 (Fed. Cir. 1985).
211. See Chu v. United States, 773 F.2d 1226, 1227 (Fed. Cir. 1985); see also Hardi-

son v. Cohen, 375 F.3d 1262 (11th Cir. 2004) (dismissing plaintiff resident's back pay
and due process claims where there was no constitutional employment claim pursuant
to civil service regulations).

212. Chu, 773 F.2d at 1227.
213. Id.
214. Id. at 1228.
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terms of the employment agreement and medical resident's claims for
breach of contract, the United States Court of Appeals for the Federal
Circuit held that the "United States was not contractually obligated to
provide medical residency training to the [residents] after their gov-
ernment employment was lawfully terminated."215 More specifically,
the court determined that since the medical resident's training was
only authorized for and available to federal employees and "the resi-
dent's status as a trainee was clearly secondary to and dependent
upon his or her status as an employee [once] employment was prop-
erly terminated, their right to receive training was concomitantly
terminated."2 16

Although the medical residents were per se federal employees, the
Chu case highlights a potential employment dilemma among medical
residents, where the GME related program is discontinued, is can-
celed, or, for circumstances beyond the medical resident's control,
ceases operation. The fact that such situation may arise well into a
medical resident's third (PGY-3) or fourth year (PGY-4), as with any
employment issues, increases the risk of economic harm to the resi-
dent, especially if the GME program does not maintain comprehension
guidelines for assisting a medical resident with a transition to a new
program.217 The National Resident Matching Program ("NRMP"), to
some extent, attempts to prevent such situations through its compre-
hensive accreditation and auditing process, and by requiring that
GME programs provide the NRMP notice of withdrawal of positions
before the "quota change deadline" (usually January 31).218 But ac-
creditation audits by the NRMP may still not adequately protect a
medical resident from harm as a result of a GME program that is dis-
continued, cancelled, or no longer accredited.

In another case, Zafar v. Roger Williams General Hospital,219

Syed Zafar ("Dr. Zafar") entered into an employment agreement with
a GME program to "serve as a rotating intern for one year."220 The
agreement set forth that the parties could be released from their em-
ployment responsibilities if the resident as a result of illness or good
cause could not continue or if the "Resident Physician, following

215. Id. at 1229.
216. Id. at 1228.
217. From an economic cost perspective, calculating the time, labor, and cost related

to undergraduate education, medical education, and then residency, the potential costs
and opportunity costs could be in the hundreds of thousands.

218. See Match Participation Agreement for Applications & Programs, NATIONAL

RESIDENT MATCHING PROGRAM, http://www.nrmp.org/res-match/policies/map main.
html#programs (last visited Feb. 1, 2010).

219. No. 93-1390, 1994 WL 9857, at *1 (1st Cir. Jan. 13, 1994).
220. Zafar v. Roger Williams Gen. Hosp., No. 93-1390, 1994 WL 9857, at *1 (1st Cir.

Jan. 13, 1994).
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timely notice and opportunity to be heard, had failed to perform and
discharge his/her responsibilities in acceptable manner."221

The contract also provided that the GME program would provide
"a suitable environment for medical education experience, a training
program accredited by the [Accreditation Council for Graduate Medi-
cal Education] ACGME; and a mechanism, with appropriate due pro-
cess safeguards, whereby actions which impact upon the Resident's
status and/or career development may be addressed."222

According to the facts of the case, months after starting his resi-
dency, Dr. Zafar's supervisor became aware of "highly critical evalua-
tions of Dr. Zafar's work" and recommended to the assistant director
of the residency program that Dr. Zafar be taken off of medical ser-
vice.2 2 3 Although Dr. Zafar denied being provided any notice of such,
the GME program informed Dr. Zafar that he had received an unsatis-
factory evaluation and provided him "the option of either seeking an
appointment to another hospital or moving into the department of
surgery."224

Despite Dr. Zafar's deficient performance, in July of 1984 the
GME program sent a certificate confirming "that Dr. Zafar had suc-
cessfully completed a one-year mixed internship approved by the
[American Medical Association] AMA" to the New Jersey medical li-
censing authority.225 In 1989, Dr. Zafar later discovered that the
"AMA records did not show him as having completed an approved
GME program."226 Thus, Dr. Zafar sued claiming breach of contract
due to the GME program's failure to certify his completion of an
ACGME-approved internship.227 In dismissing Dr. Zafar's breach of
contract claims, the United States Court of Appeals for the First Cir-
cuit upheld the factual findings that Dr. Zahar "has orally received
actual notice .. . of his situation [and] had an opportunity for discus-
sion and for hearing to contest those allegations if he wanted to pur-
sue that matter, and he chose not to pursue that avenue."228

E. UNEMPLOYMENT COMPENSATION

In a number of cases before unemployment compensation hearing
boards throughout the county, medical residents have been deemed to
qualify for unemployment compensation. In Bureau of Worker's & Un-

221. Zafar, No. 93-1390, 1994 WL 9857 at *1.
222. Id.
223. Id. at *2.
224. Id.
225. Id.
226. Id.
227. Id.
228. Id. at *5.
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employment Compensation v. Detroit Medical Center,229 the Michigan
Court of Appeals held that a medical resident's service to the hospital
was considered employment pursuant to the Michigan Employment
Security Act 230 ("MESA"), and therefore, medical residents were qual-
ified for unemployment compensation benefits. 231 In contrast, the Su-
preme Court of New York, Appellate Division for the Third
Department took a different view in the Claim of Siu, 2 3 2 finding that
pursuant to New York Labor Law section 511(15), "services rendered
to an educational institution by a person who was enrolled in and reg-
ularly attended said institution did not constitute employment" and
therefore, claimant was not entitled to unemployment compensa-
tion.233 Other courts have specifically examined whether or not a
party was serving as a medical "intern" or a medical "resident" when
deciding to grant unemployment compensation. 234

IV. INSTITUTIONAL POLICY AND LEGISLATIVE
PROPOSALS-ACGME, NRMP, AND GME PROGRAMS

Although the Accreditation Council for Graduate Medical Educa-
tion ("ACGME"), National Resident Matching Program ("NRMP"), and
various other Graduate Medical Education ("GME") related programs
and organizations have implemented guidelines, measures, and other
processes, to advance the employment rights of medical residents, it is
clear that substantial reform, including addressing the continued
workplace inequities faced by medical residents, is still needed. The
purpose of this Section is to provide an overview of various legislative
and policy proposals in support of medical resident labor and employ-
ment reform.

A. AFFIRMATION BY ACGME CLASSIFYING MEDICAL RESIDENTS AS
"EMPLOYEES"

As discussed herein, the perception that medical residents lack an
employment status is shaped by well-established historical and tradi-
tional views of a residency program, whereby medical residents are
and continue to be understood as "physicians in-training."235 Al-

229. 705 N.W.2d 524 (Mich. App. 2005).
230. MIcH. COMP. LAWs §§ 421.1-421.75 (2001).
231. See Bureau of Worker's and Unemployment Comp. v. Detroit Med. Ctr., 705

N.W.2d 524, 531 (Mich. App. 2005).
232. 664 N.Y.S.2d 187 (N.Y. App. Div. 1997).
233. In re Siu, 664 N.Y.S.2d 187 (N.Y. App. Div. 1997).
234. See, e.g., Hughes v. Variety Children's Hosp., 710 So.2d 683 (Fla. Dist. Ct. App.

1998) (holding that a physician with 16 years experience was neither a medical resident
or intern, and therefore was not excluded unemployment compensation benefits under
Fla. Stat. § 443.036(19)(n)(12) (1995)).

235. See supra Part I.
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though the purpose of a Graduate Medical Education ("GME") pro-
gram is to provide physicians with additional training sufficient for
licensure, the professional medical care services and economic benefit
rendered by medical residents should not be understated. 236 Accord-
ingly, for medical residents to ever have equal standing with other
professions, it is important that they be designated, classified, and af-
forded the status of employees. 23 7 As of date, neither the Accredita-
tion Council for Graduate Medical Education ("ACGME"), National
Resident Matching Program ("NRMP"), or any other organization gov-
erning medical residents, has been willing to draft a formal directive,
guideline, or declaration, clarifying that medical residents are in fact
employees and therefore, should be afforded the same employment
rights, privileges, and claims as other employees. In fact, to the con-
trary, the ACGME has recently taken the position that medical re-
sidents are primarily students "rather than employees."238 Thus,
until medical residents are definitively clarified as "employees," they
will continue to be subjected to inequitable employment standards,
rights, and protections.

B. IMPROVED TRANSPARENCY AND UNIFORMITY OF GME
APPOINTMENT CONTRACTS

Before or during the time a medical student applies for a Gradu-
ate Medical Education ("GME") program or resident match, he or she
should reasonably be afforded sufficient notice concerning the terms
and conditions of employment. As discussed, although the National
Resident Matching Program ("NRMP") purports to require that GME
programs provide applicants an advance copy of the appointment con-

236. See supra note 39 and accompanying text.
237. From a tax perspective, the issue of whether or not medical residents are "em-

ployee" rather than "students" and therefore not exempt pursuant to the Student FICA
Tax Exemption, is an issue that has been adjudicated by the Internal Revenue Service
(IRS). In fact, the Court in Center for Family Medicine v. United States, Civ. 05-4049-
KES, 2008 U.S. Dist. LEXIS 59816 at *19-20 (D. S.D. Aug. 6, 2008), the Court deter-
mined that "residency programs are the employers of medical residents." Furthermore,
the Court recognized that the "analogy between a medical residency and an apprentice-
ship or an entry-level job is accurate." Ctr. for Family Med., Civ. 05-4049-KES, 2008
U.S. Dist. LEXIS 59816 at *31-32. Despite this, the Court held that ultimately, "medi-
cal residents obtained and performed there residencies for the purpose of furthering
their educations" and therefore exempt.

238. See Statement ofACGME Relating to November 26, 1999 Decision ofLabor Re-
lations Board Holding Resident Physicians to be "Employees" under the National Labor
Relations Act, ACCREDITATION COUNCIL FOR GRADUATE MEDICAL EDUCATION, http//
www.acgme.org/acWebsitelreviewComment/rev residentEmployee.asp (last visited
Mar. 26, 2010). At the time of this article, it remains unclear as to what if any formal
action the ACGME will do with respect to the U.S. Supreme Court's determination that
medical residents are "employees" for tax purposes.
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tract,239 there is no assurance by the NRMP that the appointment
contract is made available, accessible, or contains accurate informa-
tion. In fact, the NRMP states that it "is not responsible for ensuring
the accuracy of information exchanged between applicants and
programs."240

It is seemingly in the interest of both the medical resident and
GME program that the terms, conditions, and expectations regarding
employment are completely and accurately divulged at the outset,
prior to or at the commencement of the matching process. The NRMP
could easily accomplish this through a centralized accessible clearing-
house, whereby the GME programs would be required, as part of their
participation in the matching process, to provide the NRMP an up-
dated copy of the appointment agreement, available to applicants. 24 1

Despite the Accreditation Council for Graduate Medical Educa-
tion ("ACGME") Requirements mandating that GME programs specif-
ically include residents' responsibilities, duration of appointment,
financial support, and specific conditions for reappointment, 242 signif-
icant differences and variations among GME appointment contracts
still exist.243 In fact, as demonstrated herein, the content, structure,
language, and provisions of medical resident appointment contracts
widely differ across GME programs. 244

The ACGME has the policy framework and ability to effectuate
uniformity in GME program appointment contracts in the following
ways. First, given that through its own Institutional Requirements
the ACGME has established a framework for uniformity of appoint-
ment contracts,245 it should seek to not only mandate uniformity but
also enforce as a part of its accreditation and compliance standards
that appointment contracts must contain certain provisions, including
any conditions for reappointment. 246 If a GME program failed to ad-
here to a uniform appointment contract or include certain ascertaina-
ble contractual provisions, the ACGME, as part of its institutional
oversight role and internal review process, could initiate its accredita-

239. See Match Participation Agreement for Applicants and Programs, NRMP, http/
/www.nrmp.org/res-matchlpolicies/map-main.html (last accessed Jan 3, 2011) (Section
4.3 stating "a copy of the contract the applicant will be expected to sign if matched to the
program if such contract is available, or a copy of the contract currently in use").

240. Id.
241. As of date, the NRMP does not have a centralized clearinghouse by which ap-

plicants can easily access, locate, and view GME appointment contracts.
242. See supra Part II(C).
243. See supra Part II(B).
244. Id.
245. See supra Section II(C).
246. As discussed herein, the vast majority of GME contracts may not contain, dis-

cuss, or even reference the conditions by which medical residents may seek or otherwise
be qualified for reappointment.
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tion policies and procedures, including probation or withdrawal of
accreditation. 247

C. ACGME MANDATE FAVORING UNIFORM GRIEVANCE POLICY AND
PROCEDURES

The Accreditation Council for Graduate Medical Education
("ACGME") is equally situated to more effectively develop, implement,
and enforce uniform grievance policies and procedures for Graduate
Medical Education ("GME") programs. This includes explicitly au-
thorizing the ACGME to not only review "potential noncompliance
with accreditation standards that relate to program quality" but also
affirmatively "adjudicate disputes between individual persons and
residency programs or sponsoring institutions regarding matters of
admission, appointment, credit, promotion, or dismissal of faculty, re-
sidents or fellows." 248

Although the ACGME purports to mandate that GME programs
implement "non-renewal of appointment or non-promotion" related
guidelines, including providing medical residents notice of such poli-
cies and procedures, the ACGME does seemingly very little to enforce,
audit, or otherwise assess the integrity of such process. 249 Rather, the
ACGME has and continues to refuse to consider, review, or assess any
decision by a GME program with respect to a medical resident's termi-
nation, discipline, dismissal, suspension, and/or termination. 250

Accordingly, a medical resident faced with a non-renewal of ap-
pointment or non-promotion is subjected to the GME's own internal
policies and procedures that may or may not be consistent with
ACGME guidelines and, in many situations, may not provide any re-
course for appeal.251 Furthermore, nothing in ACGME's compliance
policies provides that the GME must report to the ACGME annual
data concerning the number of medical residents that utilized such

247. Such additional responsibility would be consistent with the ACGME's adminis-
trative goals and mission.

248. As discussed, this will require the ACGME to abandon its current policy that it
"does not adjudicate disputes between individual persons and residency programs or
sponsoring institutions regarding matters of admission, appointment, credit, promotion,
or dismissal of faculty, residents or fellows." Procedures for Addressing Complaints
Against Residency Programs and Sponsoring Insitutions, ACCREDITATION COUNCIL FOR
GRADUATE MEDICAL EDUCATION, http://www.acgme.org/acWebsite/resInfo/ri complaint.
asp (last accessed Mar. 30, 2010).

249. The ACGME does maintain an Accreditation Data System (ADS) which in-
cludes information about accreditation decisions and withdrawn GME programs, but
there is no self-reporting data by GME programs concerning non-renewal of appoint-
ment or non-promotion, or information concerning the number of medical residents in-
voked GME program's grievance policies.

250. See supra note 150 and accompanying text.
251. See supra Part II(D).
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grievance procedures and the outcome. 252 The net result is that medi-
cal residents with respect to potential employment issues relating to
non-renewal of appointment or non-promotion continue to be at a se-
vere disadvantage, especially often in the absence of a neutral arbitra-
tor or third party decision maker.253 The ACGME is in the best
position to fill such void and provide medical residents much needed
employment related protection.

CONCLUSION

Medical residents continue to lack the fundamental employment
rights and protections commonly afforded other professions. Such de-
ficiency is the by-product of long-standing institutional perceptions
concerning a medical resident's employment classification or lack
thereof.2 5 4 The survey research, which was compiled by medical re-
sidents themselves, highlights that as an employment group, medical
residents feel arguably demoralized, abused, disadvantaged and
marginalized. 255 Given that the United States healthcare system is
inexplicitly dependant upon this identifiable sub-set of the healthcare
labor force, it is of the utmost importance that the Accreditation Coun-
cil for Graduate Medical Education ("ACGME"), National Resident
Marching Program ("NRMP"), Graduate Medical Education ("GME")
programs, and other state medical regulatory and licensing boards,
consider legislative and policy measures to enhance the overall work-
ing conditions and rights of medical residents.

252. See supra note 150 and accompanying text.
253. Id.
254. See Susan L. Geiger, The Ailing Rights of Medical Residents: Curable Ill or Lost

Cause? 8 U. PA. J. LAB. & EMP. L. 523 (2006).
255. See Virginia U. Collier, et al., Stress in Medical Residency: Status Quo After a

Decade of Reform? ANNALs OF INTERNAL MED. 384 (2002).
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