
"HE'S NOT YOUR REAL DAD": IN UNITED
STATES V. FLORES-VILLAR, THE NINTH

CIRCUIT ERRONEOUSLY DENIED EQUAL
PROTECTION THAT WOULD ENABLE A FATHER
TO TRANSMIT UNITED STATES CITIZENSHIP TO

HIS FOREIGN-BORN CHILD

I. INTRODUCTION

The Nationality Act of 19401 (the "1940 Act") was a joint attempt
by Congress and the Franklin Roosevelt Administration to revise and
compile the citizenship statutes of the United States into a unified,
comprehensive code of law. 2 In addition to the scattered nature of
U.S. nationality statutes prior to its enactment, one of the contribut-
ing factors to the development of the 1940 Act was the lack of statu-
tory provisions concerning the nationality of inhabitants of U.S.
outlying possessions.3 Furthermore, the large number of foreign na-
tionals giving birth on U.S. soil and then taking those children back to
their home countries, as well as similar cases of American nationals
who gave birth abroad, increased the likelihood of dual-nationality
children. 4 Finally, citizenship status was not always clear for those
born in unincorporated territories or for those born abroad to Ameri-
can nationals, neither of whose citizenship was governed by the Four-
teenth Amendment. 5 The 1940 Act, most prominently section 201(g),
proposed a variety of solutions to these problems. 6

Section 201(g) provided that a child born abroad to mixed-citizen-
ship parents became a citizen at birth if, inter alia, the citizen parent
resided in the United States for ten years prior to the child's birth, at

1. Pub. L. No. 76-853, 54 Stat. 1137.
2. See STAFF OF H. COMM. ON IMMIGRATION AND NATURALIZATION, 76TH CONG., NA-

TIONALITY LAWS OF THE UNITED STATES: MESSAGE FROM THE PRESIDENT OF THE UNITED

STATES, LETTER OF SUBMITTAL, at v (1939) [hereinafter PROPOSED CODE] (attributing
composition of the draft Code to a committee of representatives of the Departments of
State, Justice, and Labor, so designated by President Roosevelt's executive order).

3. See id. (explaining rationales behind the development of the draft Nationality
Act of 1940).

4. See id. (explaining the phenomenon of dual-nationality children, or those hav-
ing citizenship both in the United States and in some other country).

5. See id. (noting that the Fourteenth Amendment governed the citizenship of
persons born in the United States and its incorporated territories). The Fourteenth
Amendment provides U.S. citizenship to all persons "born or naturalized in the United
States, and subject to the jurisdiction thereof." U.S. CONST. amend. XIV.

6. See id. at vi (listing section 201(g) first among the most important changes
proposed).
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least five of those years being after the parent's sixteenth birthday.7

This prior presence requirement to pass citizenship to a foreign-born
child applied to married couples where one spouse was a U.S. citizen
and the other an alien.8 The Immigration and Nationality Act of
19529 (the "1952 Act") amended section 201(g) to require that five of
the citizen parent's years of prior presence come after the parent's
fourteenth birthday. 10 The 1952 Act also applied the 1940 Act's ten-
year prior presence requirement to citizen parents of a nonmarital
child, provided that the citizen parent legitimated the child by age
twenty-one. 1 ' The 1952 Act, however, specially excepted unwed citi-
zen mothers, such that they needed only to maintain a continuous
presence in U.S. territory for one year before they could pass citizen-
ship to their foreign-born children. 12

7. See Nationality Act of 1940, Pub. L. No. 76-853, § 201(g), 54 Stat. 1137, 1139
(codified as amended at 8 U.S.C. § 1401(g) (2006)) (imposing prior presence require-
ments for foreign-born children of mixed-citizenship parents, where one parent is a U.S.
citizen and the other an alien). In 1974, the statute read, in relevant part, as follows:

(a) The following shall be nationals and citizens of the United States at birth

(7) a person born outside the geographic limits of the United States and its
outlying possessions of parents one of whom is an alien, and the other a
citizen of the United States who, prior to the birth of such person, was
physically present in the United States or its outlying possessions for a
period or periods totaling not less than ten years, at least five of which
were after attaining the age of fourteen years.

8 U.S.C. § 1401(a) (1974) (current version at 8 U.S.C. § 1401(g) (2006)). The United
States Court of Appeals for the Ninth Circuit declared that, when one parent was a U.S.
citizen and the other an alien, the applicable law for passing citizenship to a child born
overseas was the statute in effect at the time the child was born. Runnett v. Shultz, 901
F.2d 782, 783 (9th Cir. 1990).

8. See Miller v. Albright, 523 U.S. 420, 429-30 n.6 (1998) (quoting 8 U.S.C.
§ 1401(g) (1986)) (reducing prior residence requirements to a total of five years, two
years after the citizen parent's sixteenth birthday).

9. Pub. L. No. 82-414, 66 Stat. 182.
10. Immigration and Nationality Act of 1952, Pub. L. No. 82-414, § 301(a)(7), 66

Stat. 182, 236 (codified as amended at 8 U.S.C. § 1401(a)(7) (2006)). The requirement
was later amended to five years of prior presence, two of those years after the citizen
parent's fourteenth birthday. See 8 U.S.C. § 1 4 0 1 (g) (noting that the statute was last
amended in 1986).

11. § 309(a), 66 Stat. at 238. In 1974, the statute read as follows:
(a) The provisions of paragraphs (3) to (5) and (7) of section 1401(a) of this title,
and of paragraph (2) of section 1408, of this title shall apply as of the date of
birth to a child born out of wedlock ... if the paternity of such child is estab-
lished while such child is under the age of twenty-one years by legitimation.

8 U.S.C. § 1409(a) (1974) (current version at 8 U.S.C. § 1409(a) (2006)).
12. § 309(c), 66 Stat at 238-39. In 1974, the statute read as follows:
(c) Notwithstanding the provision of subsection (a) of this section, a person born
.. outside the United States and out of wedlock shall be held to have acquired
at birth the nationality status of his mother, if the mother had the nationality
of the United States at the time of such person's birth, and if the mother had
previously been physically present in the United States or one of its outlying
possessions for a continuous period of one year.

8 U.S.C. § 1409(c) (1974) (current version at 8 U.S.C. § 1409(c) (2006)).
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In United States v. Flores-Villar,13 the United States Court of Ap-
peals for the Ninth Circuit affirmed the United States District Court
for the Southern District of California's ruling preventing Ruben Flo-
res-Villar, born in Mexico to a U.S. citizen father and a Mexican
mother, from establishing derivative citizenship through his father. 14

The Ninth Circuit affirmed the constitutionality of section 309 of the
1952 Act despite Flores's equal protection challenges based on his gen-
der and his age. 15 The Ninth Circuit did not settle the question of
whether heightened scrutiny applied to Flores's claim of gender-based
discrimination by § 1409(c), or whether congressional plenary power
over the immigration field mandated a lesser degree of oversight.' 6

Applying heightened scrutiny, the Ninth Circuit declared that the pre-
vention of statelessness and the need to forge links between unwed
citizen fathers, their foreign-born children, and the United States
were important interests to which the gender-based classification of
§ 1409(c) was a substantially related means. 17 While the court admit-
ted that the fit between means and ends was not perfect, it sufficed in
light of Congress's plenary power to legislate in the immigration
field.18

This Note will first review the facts and holding in Flores-Villar.19

Next, this Note will review the United States Supreme Court's adop-
tion of a highly deferential standard of review for immigration stat-
utes, due to Congress's plenary power over that field.20 This Note will
then review the elements of heightened scrutiny, the level of review
generally applied by the Supreme Court to gender-based classifica-
tions.2 1 This Note will then examine the Supreme Court precedent
cited by the Ninth Circuit in Flores-Villar.22 Finally, this Note will

13. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
14. See United States v. Flores-Villar, 536 F.3d 990, 993-94 (9th Cir. 2008), affd

per curiam, 131 S. Ct. 2312 (2011) (mem.) (noting Flores-Villar's equal protection chal-
lenge to residence requirements imposed by §§ 1401 and 1409 that applied to citizen
fathers before they could transmit citizenship to children born out of wedlock abroad to
a non-citizen).

15. See Flores-Villar, 536 F.3d at 993 (noting that Flores's father had to meet resi-
dence requirements that did not apply to unwed citizen mothers).

16. See Flores-Villar, 536 F.3d at 996 n.2 (assuming, without deciding, that height-
ened scrutiny applies even when the statute falls under the scope of Congress's immi-
gration and naturalization power); see also Nguyen v. INS, 533 U.S. 53, 61 (2001)
(suggesting that the statute must be subjected to a more deferential standard due to
congressional power over immigration and naturalization).

17. See Flores-Villar, 536 F.3d at 996 (noting that § 1409(c) relaxed the residence
requirements of § 1401(a)(7) for unwed mothers).

18. Id. at 996.
19. See infra notes 24-56 and accompanying text.
20. See infra notes 57-79 and accompanying text.
21. See infra notes 80-98 and accompanying text.
22. See infra notes 99-202 and accompanying text.
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argue that the Ninth Circuit, in Flores-Villar, improperly upheld
§ 1409(c) as constitutional, erroneously denying Flores the opportu-
nity to claim derivative citizenship through his U.S. citizen father.23

II. FACTS AND HOLDING

In United States v. Flores-Villar,24 the United States Court of Ap-
peals for the Ninth Circuit concluded that additional residence re-
quirements for unwed citizen fathers before they could pass
citizenship to foreign-born children of an alien mother-requirements
that did not apply to similarly situated citizen mothers-did not vio-
late the Constitution's guarantee of equal protection. 2 5 The plaintiff,
Ruben Flores-Villar, was born in Mexico in 1974.26 His father, Ruben
Floresvillar Sandez, was sixteen years old at the time of Flores's
birth.27 Flores's father and paternal grandmother (herself a U.S. citi-
zen) brought Flores to the United States soon after his birth and
raised him there.28 In 1989, Sandez received a certificate of U.S. citi-
zenship, as derived from his mother.2 9 Flores was first arrested in
1997 for importing marijuana.30 Over the next several years, the U.S.
government repeatedly ordered Flores removed from the country. 3 1

In 2006 the U.S. Border Patrol arrested Flores once more, this time on
charges of being an alien present in the United States after his depor-
tation.3 2 In his defense, Flores asserted his belief that he was a U.S.
citizen due to his father's citizenship.3 3 The government moved in
limine to exclude any evidence of Flores's claim to citizenship on the
ground that he was unable to demonstrate that his father satisfied the
residency requirements of § 1401(a)(7) and could not pass citizenship
to his son at birth.34 In May 2007, the United States District Court

23. See infra notes 203-309 and accompanying text.
24. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
25. See United States v. Flores-Villar, 536 F.3d 990 (9th Cir. 2008), affd per

curiam, 131 S. Ct. 2312 (2011) (mem.) (concluding that the prior presence requirements
of §§ 1401(a)(7) and 1409 survived heightened scrutiny).

26. Flores-Villar, 536 F.3d at 994.
27. United States v. Flores-Villar, 497 F. Supp. 2d 1160, 1161 (S.D. Cal. 2007),

affd, 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
28. Flores-Villar, 536 F.3d at 994.
29. Flores-Villar, 497 F. Supp. 2d at 1161.
30. See Flores-Villar, 536 F.3d at 994 (noting that Flores was convicted of violating

21 U.S.C. § 952 (2006) and 21 U.S.C. § 960 (2006)).
31. See id. (noting that, between 1997 and 2005, Flores was removed from the

United States on at least six occasions).
32. Petition for Writ of Certiorari at 3-4, Flores-Villar v. United States, 131 S. Ct.

2312 (2011) (No. 09-5801); see also 8 U.S.C. § 1326(a), (b) (2006) (defining re-entry into
the United States by a removed alien and criminal penalties for this action).

33. Flores-Villar, 536 F.3d at 994.
34. Id.
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for the Southern District of California granted the government's
motion.

3 5

The district court first established that for Sandez to pass citizen-
ship to Flores, Sandez must have met the requirements in force at the
time of Flores's birth, and not the less stringent requirements in effect
after the statute's 1986 amendment. 36 Furthermore, the court re-
jected Flores's arguments that § 1401(a)(7) violated the Equal Protec-
tion Clause of the Fourteenth Amendment. 3 7 The district court
conducted a bench trial on stipulated facts and convicted Flores, who
appealed to the Ninth Circuit.38 Writing for a three-judge panel,
Judge Pamela Rymer affirmed the lower court ruling.3 9 The Ninth
Circuit looked to Nguyen v. Immigration and Naturalization Service40

to settle questions of gender-based and age-based discrimination. 4 1

Following Nguyen, the Ninth Circuit assumed without deciding that
Flores's gender-based discrimination claim merited intermediate scru-
tiny, and that his age-based claim merited rational basis scrutiny.4 2

Flores alleged gender-based discrimination by the statutory
scheme's double standard for transmission of citizenship to a
nonmarital child born abroad to a mixed-citizenship couple. 43 While
§ 1409(c) required an unwed citizen mother to be continuously present
in the United States for only one year, § 1401(a)(7) required an unwed
citizen father to be physically present in the United States for at least
ten years before birth, five of these years after his fourteenth birth-
day, to pass citizenship. 44 The court acknowledged two important
government interests, identified by the United States Supreme Court
in Nguyen, as substantially furthered by this distinction: first, ensur-
ing a biological relationship between the child and citizen parent, and

35. Flores-Villar, 497 F. Supp. 2d at 1161.
36. See id. at 1163 (noting that individuals born after November 1986 must show

their citizen fathers were physically present for five years before their birth, two of
them after the father's fourteenth birthday, whereas Flores, born in 1974, was required
to show his father had been in the United States for ten years, five of them after his
father's fourteenth birthday, prior to Flores's birth).

37. See id. at 1164-65 (noting that 8 U.S.C. § 1409(c) allowed an unmarried citizen
mother-but not an unmarried citizen father-to pass citizenship to her child at birth
after a year of continuous physical presence in the United States, while under the statu-
tory scheme there was no way for an unmarried citizen father under age nineteen to
pass citizenship to his child at all).

38. Flores-Villar, 536 F.3d at 994 n.1.
39. Id. at 993.
40. 533 U.S. 53 (2001).
41. See Flores-Villar, 536 F.3d at 993 (stating that the question of Flores's equal

protection challenge "follows from Nguyen").
42. Id. at 993.
43. See id. at 995 (explaining the different prior presence requirements for unwed

citizen fathers and mothers).
44. Flores-Villar, 536 F.3d. at 994-95 (quoting 8 U.S.C. §§ 1401(a)(7), 1409(c)

(1974)).
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second, providing the opportunity to forge a relationship between the
citizen parent, foreign-born child, and the United States.4 5 In addi-
tion, the Ninth Circuit accepted the prevention of statelessness as an
important interest substantially furthered by the reduced prior pres-
ence requirement of § 1409(c) for citizen mothers.4 6 By making it eas-
ier for an unwed citizen mother to pass citizenship to a child born
abroad, the United States could reduce the risk of that child being
born stateless in a country that did not grant citizenship byjus soli.4 7

While the court conceded that the fit between the statute's discrimina-
tion between fathers and mothers and the government's interests was
not perfect, the fit sufficed due to Congress's plenary power over immi-
gration and citizenship. 48

The Ninth Circuit then applied rational basis scrutiny to Flores's
claim of age discrimination. 49 The court determined a rational basis
for statutory discrimination existed, even though the statutory
scheme made it impossible for Sandez, or any citizen father under age
nineteen, to pass citizenship to a nonmarital child born abroad-even
if the father had resided in the United States for ten years before
birth.50 Flores also alleged a violation of substantive due process
rights, but the court saw most of these rights as belonging to his fa-
ther instead. 5 1 As Sandez faced no barrier to asserting his own rights
in court, his son lacked standing to do so as a third party.52 The Ninth
Circuit concluded by rejecting three additional arguments that Flores
presented.53 The United States Supreme Court granted certiorari in

45. Id. at 995-96 (citing Nguyen v. INS, 533 U.S. 53, 61-66 (2001)).
46. Id. at 996.
47. See id. (quoting Runnett v. Shultz, 901 F.2d 782, 787 (9th Cir. 1990)) (distin-

guishing jus soli, citizenship based on place of birth, from jus sanguinis, citizenship
based on bloodline).

48. Id.
49. Id. at 998.
50. Id. The court thought it rational that a citizen father who had spent five years

in residence as a teenager would have a greater bond with the United States than a
father who had lived there at a younger age. Id.

51. See id. (alleging statutory interference with fundamental rights related to mar-
riage, education, child rearing, parental involvement, and family relationships).

52. Id.
53. Id. at 998-1000. The court declined to impute the residency of Flores's citizen

grandmother to that of Sandez in order to satisfy statutory requirements and avoid
unconstitutionality, finding no basis for a theory of constructive residence. Id. at 998-99.
The court denied Flores leave to introduce a defense of reasonable belief in his citizen-
ship, as it did not apply to the specific crime for which he was charged and its denial did
not violate the Sixth Amendment. See id. at 999 (citing United States v. Smith-Baltiher,
424 F.3d 913, 925 (9th Cir. 2005)) (noting that Flores was charged with illegal presence
in the United States, not illegal entry as was the case in Smith-Baltiher). Finally, as
there was no evidence Flores had ever sought the Attorney General's consent to apply
for re-entry to the country, the court dismissed Flores's challenge to his conviction on
the grounds that the United States did not prove the Attorney General's lack of consent.
Id. at 999-1000.
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March 2010.54 The Court issued a brief opinion in June 2011 af-
firming the Ninth Circuit. 5 5 The Court's opinion, however, was per
curiam; it implied a 4-4 split, but the individual Justices' votes and
rationales were not disclosed. 56

III. BACKGROUND

A. IN FALLO V. BELL, THE SUPREME COURT ADOPTED A HIGHLY

DEFERENTIAL VIEW OF CONGRESSIONAL PLENARY POWER

OVER IMMIGRATION LEGISLATION

In Fiallo v. Bell,5 7 the United States Supreme Court prescribed a
high degree of deference to congressional action on questions of immi-
gration and naturalization.5 8 In Fiallo, multiple plaintiffs challenged
the constitutionality of two subsections of the Immigration and Na-
tionality Act of 195259 (the "1952 Act").60 The 1952 Act granted pref-
erential entry status to any immigrant alien who qualified as a child
or parent of a U.S. citizen or resident alien. 6 1 Ramon Fiallo received
U.S. citizenship at birth; his citizen mother petitioned on his behalf to
have his Dominican father declared Fiallo's parent. 62 The U.S. Con-
sul in the Dominican Republic denied Fiallo's petition on the basis of
his illegitimacy, as his parents were not married and had no intention
to be.6 3 In 1974, along with two other unwed fathers and their
nonmarital children, Fiallo sued Attorney General Edward Levi in the
United States District Court for the Eastern District of New York.6 4

Fiallo's complaint alleged, inter alia, violations of equal protection on
the basis of his father's marital status and gender, as well as Fiallo's

54. Flores-Villar v. United States, 130 S. Ct. 1878 (2010) (mem.).
55. Flores-Villar v. United States, 131 S. Ct. 2312 (2011) (per curiam) (mem.). Jus-

tice Kagan recused herself from the case. Id.
56. See Flores-Villar, 131 S. Ct. at 2312 (mem.) (noting that the eight Justices were

equally divided).
57. 430 U.S. 787 (1977).
58. See infra notes 59-79 and accompanying text.
59. Pub. L. No. 82-414, 66 Stat. 182.
60. Fiallo v. Bell, 430 U.S. 787, 788 (1977). The relevant sections of the 1952 Act

were codified as amended at 8 U.S.C. § 1101(b)(1)(D), (b)(2) (1970) (current version at 8
U.S.C. § 1101 (2006)). Fiallo, 430 U.S. at 788.

61. See Fiallo, 430 U.S. at 788-89 (citing 8 U.S.C. § 1101(b)(1)(D), (b)(2)) (defining
"child" as, in part, a nonmarital child seeking preference on the basis of the child's "rela-
tionship ... to its natural mother," regardless of any relationship with its natural fa-
ther, and defining a person as a parent based on that person's relationship to a child).

62. Fiallo v. Levi, 406 F. Supp. 162, 164 (E.D.N.Y. 1975), affd sub nom. Fiallo v.
Bell, 430 U.S. 787 (1977).

63. Fiallo, 406 F. Supp. at 164.
64. See id. at 163-64 (listing the other parties as Cleophus Warner, a naturalized

U.S. citizen whose illegitimate son Serge was a citizen of the French West Indies, and
Trevor and Arthur Wilson, resident aliens whose mother had died and whose father was
a citizen of Jamaica).
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own legitimacy. 65 A divided panel dismissed his complaint, invoking
Congress's plenary power over the admission and exclusion of aliens,
where congressional power was at its zenith.6 6 This plenary power
merited highly deferential scrutiny, whereby statutory provisions
would be upheld if they were neither arbitrary nor capricious.6 7 The
Supreme Court noted probable jurisdiction and accepted the case.6 s

Writing for the majority, Justice Powell also affirmed Congress's
broad powers in the immigration context, noting that this power was
not only plenary but also political in nature and demanded special ju-
dicial deference. 6 9 At the same time, however, the Court rejected the
government's argument that courts should fully renounce judicial re-
view.70 The Court followed its earlier decision in Kleindienst v.
Mandel,7 1 imposing no greater scrutiny than to inquire whether Con-
gress had a bona fide reason for exercising its power. 72 The Court
reasoned that Congress chose to disregard relationships between chil-
dren and unwed fathers, noting that the Nationality Act of 194073 (the
"1940 Act"), a predecessor to the 1952 Act, made no mention of
nonmarital children, and that Congress expressly amended the 1940
Act to provide for the children of unwed citizen mothers.74 Whatever

65. See Fiallo, 430 U.S. at 791 (noting that appellants' original complaint alleged
denial of equal protection by discriminating against biological fathers and their
nonmarital children "on the basis of the father's marital status, the illegitimacy of the
child and the sex of the parent").

66. Id. at 791-92; see also Kleindienst v. Mandel, 408 U.S. 753, 766 (1972) (declar-
ing that Attorney General's discretion to admit or deny aliens may supersede even First
Amendment concerns, and conceding congressional ability to deny entry to such aliens);
United States v. Diogo, 320 F.2d 898 (2d Cir. 1963) (noting that federal immigration
laws may disregard a marriage valid under state law).

67. Fiallo, 430 U.S. at 791. The United States Court of Appeals for the Ninth Cir-
cuit later equated this highly deferential standard with rational basis scrutiny. See
Wauchope v. U.S. Dep't of State, 985 F.2d 1407, 1414 n.3 (9th Cir. 1993) (affirming a
lower court ruling declaring unconstitutional a predecessor statute to 8 U.S.C. § 1409
on the grounds of gender-based discrimination).

68. Fiallo v. Levi, 426 U.S. 919, 919 (1976).
69. Fiallo, 430 U.S. at 792-93 (quoting Hampton v. Wong, 426 U.S. 88, 101 n.21

(1976)); see also Harisiades v. Shaughnessy, 342 U.S. 580, 596-97 (1952) (Frankfurter,
J., concurring) (asserting that admission and exclusion of aliens and related issues are
legislative matters outside the purview of the judiciary).

70. Id. at 805 (Marshall, J., dissenting).
71. 408 U.S. 753 (1972).
72. Fiallo, 430 U.S. at 794-95 (majority opinion) (quoting Kleindienst, 408 U.S. at

770). The Second and Ninth Circuits subsequently equated this "facially legitimate or
bona fide reason" standard with rational basis scrutiny. See Wauchope, 985 F.2d at 1414
n.3 (affirming a lower court ruling declaring unconstitutional a predecessor statute to 8
U.S.C. § 1409 on the grounds of gender-based discrimination); Azizi v. Thornburgh, 908
F.2d 1130, 1133 n.2 (2d Cir. 1990) (rejecting the government's argument that the Klein-
dienstIFiallo standard called for less than rational basis scrutiny).

73. Pub. L. No. 76-853, 54 Stat. 1137.
74. Fiallo, 430 U.S. at 797.
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reasons Congress may have had for doing so, the majority declined to
question them.7 5

Justice Marshall's dissent rejected the majority's application of
plenary power, contending that such application was less an act of def-
erence than a dereliction of duty. 7 6 In his dissent, Marshall recalled
his dissent in Kleindienst, whose holding he considered an extraordi-
nary infringement of First Amendment rights without precedent or
justification. 77 As in Kleindienst, Marshall considered the cases used
to justify plenary power to be weak and obsolete precedents. 78 Mar-
shall further suggested that the Fiallo majority had not even deigned
to exercise the token level of scrutiny exercised in Kleindienst, per-
haps because of the statute's very vulnerability to scrutiny.79

B. IN MISSISSIPPI UNIVERSITY FOR WOMEN V. HOGAN, THE UNITED

STATES SUPREME COURT REFINED ITS APPLICATION OF THE

EXCEEDINGLY PERSUASIVE JUSTIFICATION STANDARD FOR

GENDER-BASED CLASSIFICATIONS

In Mississippi University for Women v. Hogan,80 the United
States Supreme Court clarified the still-evolving standard of height-
ened scrutiny for equal protection challenges based on gender classifi-
cations.8 1 In 1979, registered nurse Joe Hogan applied to a
baccalaureate degree program offered by the Mississippi University
for Women's ("MUW") School of Nursing.8 2 MUW invited Hogan to
audit courses but barred him from enrolling for academic credit due to
his gender.8 3 Hogan sued MUW in the United States District Court
for the Northern District of Mississippi seeking, inter alia, an injunc-
tion allowing him to enroll.8 4 The court entered a summary judgment

75. Id. at 798-99.
76. Id. at 805 (Marshall, J., dissenting). Justice White did not join, although he

dissented separately for the substantive reasons outlined by Justice Marshall. Id. at
816 (White, J., dissenting).

77. See id. at 805 (Marshall, J., dissenting) (describing the Court's review as tooth-
less and an abdication); see also Kleindienst, 408 U.S. at 776-77 (Marshall, J., dissent-
ing) (describing the Court's unprecedented deference to Congress's extraordinary
interference with First Amendment rights).

78. See Fiallo, 430 U.S. at 805 (citing Kleindienst, 408 U.S. at 781-82) (describing
the deferential hands-off approach of the older immigration cases and citing several
nineteenth century cases used to expel Chinese aliens).

79. See id. at 805 n.6, 809 (suggesting that the majority did not even rise to the
modest degree of scrutiny employed in Ileindienst because the statute would not pass
even that level of review).

80. 458 U.S. 718 (1982).
81. See infra notes 82-98 and accompanying text.
82. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 720 (1982).
83. Hogan, 458 U.S. at 720-21.
84. Hogan v. Miss. Univ. for Women, 646 F.2d 1116, 1117 (5th Cir. Unit A June

1981), affd, 458 U.S. 718 (1982).
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against Hogan, concluding that MUW's single-sex status was ration-
ally related to the legitimate state interest of broadening educational
opportunities for women.8 5 The United States Court of Appeals for
the Fifth Circuit reversed, finding error in the district court's applica-
tion of rational basis rather than heightened scrutiny.8 6 While the
Fifth Circuit agreed Mississippi's interest in offering educational op-
portunities was legitimate, the State had not shown that an all-female
school was substantially related to that interest.8 7

Writing for a 5-4 majority, Justice O'Connor affirmed that the
State had the burden to show exceedingly persuasive justification for
the School of Nursing's single-sex admission policy.88 The Court
noted that the State's objective in maintaining a discriminatory policy
must be important, and the means employed must be substantially
related to the fulfillment of that objective.8 9 A substantial relation-
ship between means and ends assured that the State was not merely
using simplistic notions of gender as a proxy for some more relevant
classification. 90 The State offered affirmative action as a justification,
but the Court rejected this argument for lack of actual evidence that
female Mississippi nurses faced discrimination either in the classroom
or the workforce. 91 Conversely, the Court saw MUW's exclusion of
men as underscoring the stereotype of nursing as a female-dominated
field.9 2 According to the Court, not only was the stated objective not
the actual purpose of the classification, but the State had also failed to
show substantial relation.9 3 By allowing men to enroll and attend
classes, but not for academic credit, MUW's evidence was flatly incon-
sistent with its claim that the exclusion of men advanced any legiti-
mate educational objective. 94

In his dissent, Justice Powell acknowledged that the level of scru-
tiny used was appropriate for gender-based classifications, but decried
its use where the State intended to expand options for one gender and

85. Hogan, 458 U.S. at 721.
86. See Hogan, 646 F.2d at 1117-18 (quoting Kirchberg v. Feenstra, 450 U.S. 455,

455-56 (1981)) (noting that the appropriate standard for a gender-based classification
was substantial relation to important governmental objectives, or heightened scrutiny).

87. Hogan, 458 U.S. at 722.
88. Id. at 724. Justices Burger, Blackmun, and Powell-joined by Chief Justice

Rehnquist-all filed dissenting opinions. Id. at 733, 735.
89. Id.
90. See id. at 726 (citing Craig v. Boren, 429 U.S. 190, 198 (1976)) (overturning an

Oklahoma law barring sales of non-intoxicating 3.2%-alcohol beer to females under 18
and males under 21).

91. See id. at 727, 728-29 (noting that when the MUW School of Nursing was estab-
lished in 1970, the vast majority of nursing degrees and nursing jobs, both in Missis-
sippi and nationwide, were held by women).

92. Id. at 729.
93. Id. at 730.
94. Id. at 731.
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offered equivalent alternatives for the other.9 5 Powell suggested the
majority had taken drastic action to benefit not a class or gender, but
an inconvenienced individual.9 6 Therefore he felt rational basis was
the appropriate level of scrutiny, although he suggested MUW would
prevail under heightened scrutiny as well.9 7 MUW's all-female School
of Nursing, in his view, was non-discriminatory, non-stereotypical,
and substantially related to the State's tradition of offering single-sex
education to those Mississippi women who wanted it.98

C. IN MILLER V. ALBRIGHT, A FRAGMENTED SUPREME COURT UPHELD

§ 1409's GENDER-BASED DISTINCTION BETWEEN CITIZEN FATHERS

AND CITIZEN MOTHERS WITHOUT DECIDING THE APPROPRIATE

LEVEL OF SCRUTINY

In Miller v. Albright,99 while the United States Supreme Court
upheld statutory prerequisites for U.S. citizen fathers who wished to
pass citizenship to their foreign-born children of alien mothers-pre-
requisites that were not required of citizen mothers-the six-Justice
majority offered three different rationales for doing so. 10 0 In Miller,
the plaintiffs challenged § 1409(a)(4), which mandated additional
steps for citizen fathers intending to pass U.S. citizenship to their
nonmarital children born abroad. 10 1 Lorelyn Penero Miller was born
in 1970 to an unmarried Filipina mother. 10 2 Lorelyn grew up in the
Philippines, where she was born, and applied unsuccessfully for U.S.
citizenship in 1991.103 The next year, a Texas court declared Charlie
Miller, a U.S. citizen, to be Lorelyn's father.' 0 4 Lorelyn reapplied for
citizenship and was again denied by the State Department. 10 5 Be-
cause Charlie failed to legitimate Lorelyn before her eighteenth birth-
day, § 1409(a)(4) precluded her from acquiring citizenship through

95. Id. at 740 (Powell, J., dissenting); see also Hogan, 646 F.2d at 1117 (noting that
Hogan was aware of alternative nursing programs elsewhere in Mississippi, but wished
to attend the MUW School of Nursing, located in Columbus where Hogan resided, so he
would not be required to give up his job, sell his house, or relocate his family).

96. Hogan, 458 U.S. at 735 (Powell, J., dissenting).
97. See id. at 742 (identifying the majority standard as serving an important objec-

tive by substantially related means, or in other words applying heightened scrutiny,
and finding Mississippi's purpose in maintaining a single-sex school nondiscriminatory,
legitimate, and substantial).

98. See id. at 743-44 (suggesting that while MUW was established in the nine-
teenth century, but the School of Nursing only in 1970, the latter could hardly be seen
as perpetuating a stereotype about the nursing profession).

99. 523 U.S. 420 (1998).
100. See infra notes 101-34 and accompanying text.
101. Miller v. Albright, 523 U.S. 420, 424 (1998).
102. Miller, 523 U.S. at 424-25.
103. Id. at 425-26.
104. Id. at 425.
105. Id. at 426.
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him.'0 6 Had Lorelyn's mother been a U.S. citizen and her father an
alien, however, her mother need only have maintained a year's contin-
uous presence in the United States to pass citizenship. 10 7

In 1993, Lorelyn and Charlie sued Secretary of State Warren
Christopher in the United States District Court for the Eastern Dis-
trict of Texas, seeking a declaration of Lorelyn's citizenship.' 0 8 The
Texas court transferred venue to the United States District Court for
the District of Columbia, which dismissed Lorelyn's claim on the
ground that the court had no power to confer citizenship, regardless of
the merits of her claim. 10 9 The United States Court of Appeals for the
District of Columbia Circuit disagreed: Lorelyn had asked the court
not to grant her citizenship, but to affirm the citizenship conferred
upon her by §1401(a)(7) at birth. 1 10 Lorelyn's claim alleged that
§ 1409(a) denied equal protection to her (on the basis of her legiti-
macy) and to her father (on the basis of his gender)."' The D.C. Cir-
cuit applied the facially legitimate standard of Fiallo v. Bell11 2 to
Lorelyn's claims, upholding § 1409(a). 1 13

On appeal, the Supreme Court rejected Lorelyn's claims and the
notion that § 1409(a) was founded on gender stereotypes. 1 4 Accord-
ing to Justice Stevens, joined by Justice Rehnquist, the statutory dis-
tinction was based on legitimate biological differences between men
and women and the subsequent conduct required to forge a legal rela-
tionship after conception, thereby gaining the ability to transmit citi-
zenship. 1 15 For the mother, this conduct entailed a commitment to

106. Id. (citing 8 U.S.C. § 1409(a)(4) (1970) (current version at 8 U.S.C. § 1409(a)(4)
(2006))). Section 1409 was amended in 1986, narrowing the window to legitimate to the
child's eighteenth, rather than twenty-first, birthday. See 8 U.S.C. § 1409(a)(4) (1986)
(mandating legitimation while the child was under age 18). Section 1409 permitted
Lorelyn to elect the earlier version of the statute, but the fact that she was legitimated
after her twenty-first birthday made this distinction moot. Miller, 523 U.S. at 426 n.3.

107. See 8 U.S.C. § 1409(c) (1970) (current version at 8 U.S.C. § 1409(c) (2006))
(mandating prior presence of one year for unwed citizen mothers to pass U.S. citizen-
ship to their foreign-born children of alien fathers).

108. Miller v. Christopher, 870 F. Supp. 1, 2 (D.D.C. 1994), affd, 96 F.3d 1467 (D.C.
Cir. 1996), affd sub nom. Miller v. Albright, 523 U.S. 420 (1998).

109. Miller, 870 F. Supp. at 1, 3 (citing INS v. Pangilinan, 486 U.S. 875, 884 (1988)).
110. Miller v. Christopher, 96 F.3d 1467, 1469-70 (D.C. Cir. 1996), affd sub nom.

Miller v. Albright, 523 U.S. 420 (1998).
111. See Miller, 96 F.3d at 1470 (alleging discrimination on the bases of (1) legiti-

macy, (2) children of men as opposed to women, and (3) rights of fathers as opposed to
mothers).

112. 430 U.S. 787 (1977).
113. Miller, 96 F.3d at 1470-71 (citing Fiallo v. Bell, 430 U.S. 787, 792, 794 (1977)).
114. See Miller, 523 U.S. at 442 (suggesting that neither stereotype upon which

§ 1409 was allegedly based accurately reflected the justifications for the statute's gen-
der-based classification).

115. See id. at 443 (suggesting that under § 1409(a), a child's citizenship is deter-
mined not by its citizen parent's gender, but by conduct creating a legally recognized
parent-child relationship, that is birth for mothers and post-birth conduct for fathers);
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carry the child to term and then give birth.11 6 As no further conduct
was required of the father before or at the point of birth, imposing a
postnatal burden was only logical. 117 While Stevens was unclear
about the precise level of scrutiny he applied, his opinion identified
two strong interests to which the means of § 1409(a) were well tai-
lored. 118 Because unmarried citizen mothers and fathers were differ-
ently situated, a governmental interest in ensuring proof of a
biological parent/child relationship arose. 1 19 While a child's blood re-
lationship to its mother was obvious at birth, the child's relationship
to an unmarried father required legitimation as a rough equivalent to
birth certificates and hospital records. 120 An interest in forging rela-
tionships between unwed citizen parents and their minor children
born abroad was related to forging relationships between those chil-
dren and the United States.12 1 As it was possible for the unwed citi-
zen father and child not to know of each other at all, Stevens reasoned,
the affirmative acts required of the father by § 1409(a)(4) provided at
least a minimal opportunity for a relationship to germinate. 12 2

Justice O'Connor, joined by Justice Kennedy, concurred in the
judgment but did not reach the merits of Lorelyn's gender discrimina-
tion claim, contending that Lorelyn, as a third party, had no standing
to assert her father's equal protection rights.12 3 While Lorelyn had
standing to challenge discrimination on the basis of her own legiti-
macy, such a claim merited only rational basis scrutiny.124 O'Connor
disagreed with Justice Stevens, stating that § 1409 would likely fail
heightened scrutiny because it was based on unsupported generaliza-
tions; these same generalizations, however, she found sufficient to
provide a rational basis for upholding the statute.125 Justice Scalia,
joined by Justice Thomas, dismissed any claim to citizenship on the

id. at 445 (suggesting that biological differences are relevant to the ability to pass citi-
zenship to foreign-born children).

116. Id. at 433.
117. See id. at 434 (suggesting that the burdens on mothers were, in fact, more se-

vere than those imposed on fathers).
118. See id. at 440, 442 (identifying a government interest in forging relationships

between the minor child, the citizen parent, and the country, and assuming that § 1409
would be invalid if it was based on gender stereotypes).

119. Id. at 436.
120. Id.
121. Id. at 438.
122. Id.
123. Id. at 445-46 (O'Connor, J., concurring) (suggesting that § 1409 discriminated

against Lorelyn's father, who was no longer a party, and not against Lorelyn herself).
124. See id. at 451 (noting that Lorelyn could only claim discrimination on the basis

of her father's gender, and not on the basis of her own gender).
125. Id. at 451-52; see also supra notes 118-22 and accompanying text (noting im-

portant governmental interests identified by Justice Stevens).
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ground of the Court's lack of authority to confer it.126 Scalia noted
that any judicial authority to exempt Miller from an unconstitutional
requirement was contingent on whether the remainder would have al-
igned with Congress's intent. 127 Furthermore, the Court had already
acknowledged Congress's power to withhold the right to pass
citizenship.128

Justice Ginsburg, joined by Justices Breyer and Souter, dis-
sented, noting that in 1934, Congress achieved equality by amending
existing citizenship statutes, treating mothers and fathers, married
and unmarried, alike. 129 The Nationality Act of 1940130 upset this
balance. 13 1 Justice Breyer's dissent distinguished Fiallo and applied
heightened scrutiny, implying a rebuttable presumption of invalidity
for gender-based distinctions. 13 2 The government had failed to rebut
this presumption in justifying § 1409.133 In response to Scalia, Breyer
noted that the Court did indeed have authority to grant Lorelyn a
remedy. 134

D. IN NGUYEN V. IMMIGRATION AND NATURALIZATION SERVICE, THE

SUPREME COURT NARROWLY UPHELD LEGITIMATION

REQUIREMENTS FOR CITIZEN FATHERS BUT AGAIN PASSED OVER

QUESTIONS OF APPROPRIATE SCRUTINY AND PLENARY POWER

In Nguyen v. Immigration and Naturalization Service,135 a nar-
row majority of the United States Supreme Court finally resolved the
question that had fragmented the Court in Miller v. Albright,13 6 up-

holding legitimation requirements that applied to unwed U.S. citizen
fathers but not to citizen mothers. 13 7 Section 1409(a), previously at

126. See id. at 453 (Scalia, J., concurring) (quoting United States v. Ark, 169 U.S.
649, 702 (1898)) (noting that the Constitution provided for two, and only two, founda-
tions for citizenship: birth and naturalization).

127. Id. at 457 (citing New York v. United States, 505 U.S. 144, 186 (1992)).
128. Id. (quoting Rogers v. Bellei, 401 U.S. 815, 830 (1971)).
129. Id. at 466 (Ginsburg, J., dissenting).
130. Pub. L. No. 76-853, 54 Stat. 1137.
131. See Miller, 520 U.S. at 466-68 (Ginsburg, J., dissenting) (noting that the Na-

tionality Act of 1940 treated unwed citizen-fathers and mothers differently from mar-
ried parents and from each other, a distinction that was still in effect).

132. See id. at 478-79, 482 (Breyer, J., dissenting) (noting that the statutes at issue
conferred citizenship at birth, rather than regulating the naturalization of aliens as in
Fiallo, and that the government was required to show "exceedingly persuasive justifica-
tion" for sustaining the statutory scheme).

133. See id. at 482-84 (contending that statutory provisions were dependent on gen-
eralizations about the roles of mothers and fathers, arbitrary in their application to
caregiving parents, and poor fits for the interests they presumed to advance).

134. See id. at 489-90 (declaring that the statute conferred citizenship, and that the
Court merely interpreted the statute).

135. 533 U.S. 53 (2001).
136. 523 U.S. 423 (1998).
137. See infra notes 138-202 and accompanying text.
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issue in Miller, faced another equal protection challenge to its gender-
based classification.' 38 In 1969, Tuan Anh Nguyen was born out of
wedlock in Vietnam to an American father, Joseph Boulais, and a
Vietnamese mother.139 Nguyen came to live with Boulais in 1975 and
became a lawful permanent resident of the United States. 140 In 1992,
Nguyen, then twenty-two, pled guilty to charges of sexual assault and
was imprisoned by the State of Texas. 14 1 As a result, the Immigration
and Naturalization Service ("INS") moved in 1995 to deport
Nguyen. 142 Nguyen testified that he was a Vietnamese citizen and
was found deportable. 143 He appealed deportation by claiming U.S.
citizenship at birth.144 While the appeal was pending, a Texas court
adjudged Boulais to be Nguyen's natural father.14 5

The Board of Immigration Appeals dismissed Nguyen's appeal be-
cause of his father's lack of compliance with § 1409.146 While Boulais
legitimated Nguyen by establishing his parentage in court, he failed to
do so before Nguyen's eighteenth birthday, as § 1409(a)(4) re-
quired. 147 Nguyen and Boulais appealed to the United States Court of
Appeals for the Fifth Circuit, alleging gender-based discrimination as
a result of the statute's distinction between citizen fathers and citizen
mothers. 148 The Fifth Circuit affirmed, citing Justice Stevens's opin-
ion in Miller.149 The court's equal protection analysis rejected the
government's argument for deferential scrutiny, which invoked Fiallo
v. Bell 150 and Congress's plenary power.15 1

On appeal, the Supreme Court affirmed the Fifth Circuit by a 5-4
margin. 15 2 As § 1409 survived heightened scrutiny, the Court de-
clined to settle whether plenary power dictated a lesser level of scru-

138. Nguyen v. INS, 533 U.S. 53, 56-57 (2001).
139. Nguyen, 533 U.S. at 57.
140. Id.
141. Id.
142. See id. (citing 8 U.S.C. § 1227(a)(2)(A)(ii)-(iii) (declaring as deportable any alien

"who at any time after admission is convicted of two or more crimes involving moral
turpitude" or any alien convicted of an aggravated felony)).

143. Nguyen, 533 U.S. at 57.
144. Nguyen v. INS, 208 F.3d 528, 532 (5th Cir. 2000), affd, 533 U.S. 53 (2001).
145. Nguyen, 208 F.3d at 531.
146. Nguyen, 533 U.S. at 58.
147. Nguyen, 208 F.3d at 532-33 (quoting 8 U.S.C. § 1409(a)(4) (1969) (current ver-

sion at 8 U.S.C. § 1409(a)(4) (2006))).
148. Nguyen, 533 U.S. at 58.
149. Nguyen, 208 F.3d at 535 (citing Miller v. Albright, 523 U.S. 420, 437-38 (1998)).
150. 430 U.S. 787 (1977).
151. Nguyen, 208 F.3d at 534-35 (citing Fiallo v. Bell, 430 U.S. 787, 794 (1977))

(noting the exceptionally broad power of Congress over determining the lawful admis-
sion of aliens).

152. See Nguyen, 533 U.S. at 73. Justice O'Connor's dissent was joined by Justices
Souter, Ginsburg, and Breyer. Id. at 74 (O'Connor, J., dissenting).
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tiny.153 The Court identified two important governmental interests
supporting the requirement of § 1409(a)(4) that citizen fathers, but
not mothers, legitimate nonmarital children.' 5 4 The first involved as-
suring a biological relationship between the parent and child.' 55 At
the moment of birth, according to the Court, the mother clearly must
be present while the father need not be. 15 6 The mother and father
were not similarly situated with regard to evidence of biological
parenthood, and the extra steps required of the father were meant to
compensate for this inequity. 15 7

In Caban v. Mohammed,158 a case concerning the rights of unwed
parents to block the adoption of their biological children, the Court
had previously rejected on equal protection grounds statutory discrim-
ination against unwed fathers who were involved, active parents.15 9

The Court in Caban found the idea that maternal and paternal rela-
tions were somehow fundamentally different, either at birth or later
in the child's life, a generalization unacceptable as a basis for classifi-
cation. 160 The Caban Court further declared that an unwed father
could establish a relationship with his child legally equivalent to that
between mother and child. 16 1 In Nguyen, the Court diverged from
Caban by stating that mothers and fathers were not similarly situ-
ated, at least regarding their biological link to the child at birth.16 2

The Nguyen Court, however, affirmed a means for the unwed father to
establish a blood link with his child that would serve as a prerequisite
for citizenship: the legitimation requirements of § 1409(a)(4). 16 3

The second interest involved providing the opportunity to forge
relationships between citizen parents, their foreign-born children, and

153. See id. at 61 (citing Miller, 523 U.S. at 434 n.ll) (declining to decide the ques-
tion of scrutiny because the statute survived either level of review).

154. See id. at 62 (noting that that § 1409(a)(4) required one of three actions to be
taken by citizen fathers, but not by citizen mothers).

155. Id.
156. See id. (declaring that a child's relationship with its mother was verifiable from

birth while the father need not be present, and that the father's mere presence at birth
was not proof of fatherhood).

157. See id. at 63-64 (noting that because the mother was always present at birth
and the father need not be, Congress concluded that the alternatives presented by
§ 1409(a)(4) were sufficient to establish the required blood relationship between father
and child).

158. 441 U.S. 380 (1979).
159. See Caban v. Mohammed, 441 U.S. 380, 382, 393-94 (1979) (noting that peti-

tioner Caban challenged a New York state law that allowed two of his natural children
to be adopted by their natural mother and her husband without his consent where
Caban had established "a substantial relationship" with the children and acknowledged
his paternity).

160. Caban, 441 U.S. at 388-89.
161. Id. at 389.
162. Nguyen, 533 U.S. at 62-63.
163. Id. at 63.
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the United States.' 6 4 This opportunity inhered at birth for the
mother.' 65 The father, however, might not know of the child's birth,
or even of the child's conception.' 66 The Court considered it within
congressional authority to require a minimal opportunity for a rela-
tionship to germinate between the father and child.' 67 Rather than
perpetuate the stereotype that mothers were more likely to bond with
their children, statutory distinctions between the mother and father
merely acknowledged reality.' 68

The government's interests identified, the Court turned to the
question of whether the additional requirements of § 1409 were sub-
stantially related to these ends.' 6 9 The Court opined that Congress
reasonably required affirmative steps to form a relationship between a
citizen parent and a prospective-citizen child while that child was still
young.' 70 In fact, the Court observed, the requirements of § 1409
were not an isolated practice.' 7 ' While the Court conceded that an
opportunity to form a relationship was not equivalent to the relation-
ship itself, mandating a relationship might have been unwieldy in
practice.' 7 2 Merely promoting the opportunity for that relationship to
germinate was enough to meet the standard of substantial relation. 17 3

The Court concluded by considering whether it was even possible
to grant Nguyen a remedy if it involved conferring citizenship by
means other than those Congress expressly provided. i 74 Congress
provided for naturalization as a citizen by finite statutory means.' 75

As § 1409 conferred citizenship after the moment of birth, the major-

164. See id. at 64-65 (citing Miller, 523 U.S. at 438-40) (defining this relationship as
based on real, everyday ties that forged a link between child, parent, and country).

165. Id. at 65.
166. See id. (noting that the same opportunity did not result from birth in the case

of the unwed father).
167. See id. at 66-67 (noting the critical importance of the government's interest in

ensuring opportunities for father-child relationships and characterizing the require-
ments of § 1409 as unremarkable).

168. See id. at 68-69 (observing that § 1409 addressed an undeniable difference be-
tween parents at birth and not a stereotype as the petitioners alleged).

169. Id. at 68.
170. See id. (characterizing as unsurprising the decision to require the opportunity

for a relationship during the child's formative years).
171. See id. (noting that 8 U.S.C. § 1431 (2006), for example, granted citizenship if,

inter alia, a child's alien parent is naturalized and such child becomes a U.S. resident
before turning 18).

172. See id. at 69-70 (noting that Congress could mandate an actual relationship
before citizenship was conferred, or excuse compliance if a relationship was proven, but
chose to advance a less demanding interest through an easily administered scheme).

173. See id. (noting that § 1409(a)(4) should not fail the equal protection standard of
being substantially related to the governmental objective in question because it was a
less demanding interest to satisfy).

174. Id. at 71-72.
175. See id. at 72 (quoting 8 U.S.C. § 1421(d) (1994) (current version at 8 U.S.C.

§ 1421(d) (2006))) ("A person may only be naturalized as a citizen.. . in the manner and
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ity considered it subject to the naturalization rule of § 1421.176 As in
Miller, Justice Scalia concurred, maintaining that the Court lacked
authority to confer citizenship but conceding that he was in the
minority.

177

Dissenting, Justice O'Connor suggested the Court had misapplied
heightened scrutiny, blurring the line between it and rational basis
scrutiny. 178 Under heightened scrutiny, the burden to sustain § 1409
rested with INS. 17 9 The justifications offered for gender-based dis-
crimination must have been the statute's actual purposes, not in-
vented post hoc as a result of constitutional challenge.' 8 0 Neither
interest cited by the Court, however, met this qualification: INS made
no mention of forging a biological relationship between the parent and
child in its arguments.'18 The interest offered by INS was in ensuring
the relationship itself; the interest offered by the Court was the mere
opportunity for one to germinate. 18 2 O'Connor cited the Court's dis-
missal of the distinction between potential and actual relationship as
an example that the government's interests were not only faulty, but
poor fits for the means chosen. 18 3 By contrast, while INS asserted the
prevention of statelessness as an interest justifying § 1409, the Court
declined even to address this interest.'8 4

under the conditions prescribed in this subchapter [United States Code, Title 8, Sub-
chapter 3] and not otherwise.").

176. See id. (quoting 8 U.S.C. § 1101(a)(23) (1998) (current version at 8 U.S.C.
§ 1101(a)(23) (2006))) (defining naturalization as "conferring of nationality.., upon a
person after birth").

177. Id. at 73-74 (Scalia, J., concurring) (citing Miller, 523 U.S. at 452 (Scalia, J.,
concurring)).

178. See id. at 74-79 (O'Connor, J., dissenting) (explaining in depth the different
standards ofjustification for heightened and rational basis scrutiny and suggesting that
the majority fell far short of the "rigorous application of heightened scrutiny" required).
Cf Heller v. Doe, 509 U.S. 312, 320-21 (1993) (explaining generally the operative bur-
dens and presumptions when rational basis scrutiny is applied to an equal protection
claim).

179. Id. at 75.
180. Id. (quoting United States v. Virginia, 518 U.S. 515, 533 (1996)).
181. See id. at 79-80 (noting the striking disparity between the Court's defense of

§ 1409 and the INS's proffered justifications).
182. See id. at 83-84 (citing Brief for Respondent at 11, Nguyen v. INS, 533 U.S. 53

(2001) (No. 99-2071)) (noting the exact interest advanced by the INS, and suggesting
the majority's reliance on a mere "demonstrated opportunity" for that relationship to
form was a rationale hypothesized post hoc, which would fail heightened scrutiny
review).

183. See id. at 87 (observing that the majority dismissed the distinction between the
opportunity for a relationship and the relationship itself as immaterial to its inquiry;
noting further that the majority's "almost axiomatic" connection between the opportu-
nity for a relationship and the government's interest in the formation of that relation-
ship was no substitute for the burden of justification under heightened scrutiny).

184. Id. at 92.
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O'Connor further noted the Court's dismissal of readily available
gender-neutral alternatives to § 1409, generally grounds for rejecting
gender classification.1 8 5 For example, the Court found the opportu-
nity for a relationship in a mother's presence at the moment of birth
but none if the father was also present.1 8 6 Section 1409 contradicted
the guarantee of equal protection because in this context, the mother
and father were similarly situated yet treated differently.' 8 7 The only
reason for this disparity in treatment was the stereotype that gender
determined the ability to form a relationship.18 8 O'Connor further
suggested that a similar stereotype fueled the original passage of
§ 1409, noting that historically the burden of a nonmarital child
rested with the mother, freeing the father from any responsibility. 189

Advisory hearings explaining the original rationale for § 1409 de-
clared that acquisition of a mother's citizenship by a nonmarital child
born abroad, and not otherwise legitimated, was based on the notion
that the mother stood as proxy for the father.' 90 In similar cases, the

185. See id. at 78 (citing Weinberger v. Wiesenfeld, 420 U.S. 636, 653 (1975)) (sug-
gesting that the presence of gender-neutral alternatives was often highly probative of a
classification's validity); id. at 82, 88 (noting the significance of gender-neutral alterna-
tives and the majority's dismissal of such alternatives in the instant case). But see Miss.
Univ. for Women v. Hogan, 458 U.S. 718, 740 (1982) (Powell, J., dissenting) (suggesting
the presence of gender-neutral alternatives to a women-only degree program regardless
of the majority's observance that the program in question invidiously discriminated on
the basis of gender).

186. Nguyen, 533 U.S. at 86.
187. Id. at 86.
188. Id. at 86-87.
189. See id. at 92 (characterizing § 1409(a)(4) as paradigmatic of a regime that

shouldered women with the responsibility for children born out of wedlock).
190. See id. at 91-92 (quoting PROPOSED CODE, supra note 2, § 204, at 18) (noting in

addition that the mother was bound to maintain such a child as its natural guardian);
see also William Samore, Statelessness as a Consequence of the Conflict of Nationality
Laws, 45 AM. J. INT'L. L. 476, 479 (1951) (explaining, for example, how children might
be rendered stateless due to the response of certain nations' nationality laws to the
legitimation of nonmarital children born to mixed-citizenship parents); Durward V.
Sandifer, A Comparative Study of Laws Relating to Nationality at Birth and Loss of
Nationality, 29 Am. J. INT'L. L. 248, 258-59 (1935) (examining how other nations dealt
with the citizenship of children born to mixed-nationality couples at the time the Na-
tionality Act of 1940 was being drafted). In many countries, nationality follows the
mother absent legitimation by the father, thus creating a risk of statelessness for
nonmarital children of U.S. mothers, but several of these countries provide default citi-
zenship for children born there with no other nationality. See, e.g., KoNST1TuSrA NA
REPUBLIKA BALGARIYA [CONSTITUTION], ch. 2, art. 25(1) (Bulg.) (providing Bulgarian citi-
zenship to anyone born on Bulgarian territory and not entitled to any other citizenship);
CODE CIVIL tC. cIv.] art. 19-1 (Fr.) (providing default French citizenship to stateless chil-
dren born in France); KODIKAs ELLENIKES ITHAGENEIAS [K.E.I.] [CODE OF GREEK CITI-
ZENSHIP] A:1(2) (Greece) (providing Greek nationality to a child born in Greece who
acquires no foreign citizenship through his or her parents); Legge 13 juni 1912, art. 1.,
in Racc. Uff. n. 555 (It.) (making similar provisions for stateless children born in Italy);
Ley No. 37/81 de Nacionalidad, de 3 de Octubre de 1981, ch. I, art. 1(A)(d) (last amended
2006) (Port.) (providing Portuguese nationality by origin to persons born in Portuguese
territory without another nationality).
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Court had expressed a preference for the extension of benefits con-
veyed by a challenged statute, rather than nullification of the statute,
as a remedy for a violation of equal protection where Congress did not
preclude extension. 19 1 Unlike nullification, extending benefits pre-
vented possible injury to parties unrepresented in the instant case. 19 2

O'Connor concluded by noting that Congress, of course, was free at
any time to realign the statute with the Constitution. 193

Nguyen also vacated two recent court of appeals judgments over-
turning § 1409(a): United States v. Ahumada-Aguilar19 4 in 1999 and
Lake v. Reno19 5 the following year. 1 96 In Ahumada-Aguilar, the
United States Court of Appeals for the Ninth Circuit concluded that
heightened scrutiny was apposite for a gender-based equal protection
claim because in Miller, a majority of the United States Supreme
Court would have invalidated the statute if the petitioner had shown
third-party standing. 197  The Ninth Circuit thus invalidated
§ 1409(a)(3) and (a)(4) as unconstitutional gender-based classifica-
tions. 198 In Lake, the United States Court of Appeals for the Second
Circuit noted the fragmentation of the Miller Court but saw an assess-
ment of its multiple opinions as the only path to resolution. 199 Fur-
thermore, the Second Circuit read Fiallo as applying limited scrutiny
to immigrant aliens only, not to citizens. 20 0 The Lake court noted that
had the petitioner in Miller demonstrated third-party standing, seven
Justices would have applied heightened scrutiny, and a majority
would have invalidated § 1409(a). 2 0 1 As the petitioner in Lake

191. Id. at 96 (citing Califano v. Westcott, 443 U.S. 76, 89-90 (1979)); see also
Wauchope v. U.S. Dep't of State, 985 F.2d 1407, 1418 (9th Cir. 1993) (affirming the
federal courts' traditional authority to remedy constitutional violations by extending
benefits conveyed by a discriminatory statute to a disfavored class, even when that ben-
efit is the ability to transmit U.S. citizenship).

192. Id. at 96.
193. Id.
194. 189 F.3d 1121 (9th Cir. 1999), vacated, 533 U.S. 913 (2001) (mem.), rev'd, 295

F.3d 943 (9th Cir. 2002).
195. 226 F.3d 141 (2d Cir. 2000), vacated sub nom. Ashcroft v. Lake, 533 U.S. 913

(2001) (mem.), rev'd, 43 F. App'x 417 (2d Cir. 2002).
196. United States v. Ahumada-Aguilar, 533 U.S. 913 (2001) (mem.); Ashcroft v.

Lake, 533 U.S. 913 (2001) (mem.).
197. See United States v. Ahumada-Aguilar, 189 F.3d 1121, 1126 (9th Cir. 1999),

vacated, 533 U.S. 913 (2001) (mem.), rev'd, 295 F.3d 943 (9th Cir. 2002) (suggesting that
in Miller, had petitioner Lorelyn Miller's father been deceased, she would have demon-
strated third-party standing for a gender-based claim, whereby Justices O'Connor and
Rehnquist would have joined three dissenters to invalidate § 1409(a)).

198. Ahumada-Aguilar, 189 F.3d at 1125.
199. Lake v. Reno, 226 F.3d 141, 145 (2d Cir. 2000), vacated sub nom. Ashcroft v.

Lake, 533 U.S. 913 (2001) (mem.), rev'd, 43 F. App'x 417 (2d Cir. 2002).
200. Lake, 226 F.3d at 148 (citing Fiallo v. Bell, 430 U.S. 787, 792 (1977)).
201. Id.
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demonstrated third-party standing, the Second Circuit accordingly in-
validated § 1409(a).20 2

IV. ANALYSIS

In United States v. Flores-Villar,20 3 the United States Court of
Appeals for the Ninth Circuit concluded that additional residence re-
quirements for unwed citizen fathers before they could pass citizen-
ship to children born abroad to an alien mother-requirements that
did not apply to similarly situated unwed citizen mothers-did not vi-
olate the Constitution's guarantee of equal protection. 20 4 In reaching
this result, the Ninth Circuit applied heightened scrutiny to the plain-
tiff Ruben Flores-Villar's claim of gender-based discrimination. 20 5

The court did not settle the question of whether the challenged stat-
utes merited this level of scrutiny notwithstanding Congress's plenary
power over immigration and naturalization.20 6 While the court ad-
mitted that the fit between means and ends was not perfect, it sufficed
in light of Congress's plenary power to legislate in the immigration
field.20 7 Next, the Ninth Circuit declared the United States had a ra-
tional basis for age-based discrimination against Flores. 20 8 Finally,
the Ninth Circuit rejected Flores's substantial due process claim and
several additional arguments related to Flores's claim to
citizenship.

20 9

In Flores-Villar, the Ninth Circuit improperly denied Flores's
claim that § 1409(c) discriminated against him on the basis of his gen-
der, thus preventing him from raising his U.S. citizenship as a defense
against deportation.2 10 The Ninth Circuit erred in two principal

202. Id. at 147-48.
203. 536 F.3d 990 (9th Cir. 2008), affd, 131 S. Ct. 2312 (2011).
204. See United States v. Flores-Villar, 536 F.3d 990, 993 (9th Cir. 2008), affd per

curiam, 131 U.S. 2312 (2011) (mem.) (concluding that the prior presence requirements
of §§ 1401(a)(7) and 1409 survived heightened scrutiny).

205. See Flores-Villar, 536 F.3d at 995 (citing Nguyen, 533 U.S. at 61) (assuming,
without deciding, that heightened scrutiny applied, as is normally done for gender-
based classifications).

206. See id. at 996 n.2 (citing Fiallo v. Bell, 430 U.S. 787, 791-93 (1977)) (assuming,
as the Court did in Nguyen, that heightened scrutiny applied notwithstanding the gov-
ernment's argument for rational basis scrutiny in light of broad congressional power
over the immigration field).

207. Id. at 996.
208. Id. at 998.
209. See id. (rejecting Flores's substantive due process claim); id. at 998-99 (re-

jecting Flores's argument to tack his grandmother's years of residence to his father's);
id. at 999 (rejecting Flores's argument to admit reasonable belief of his citizenship as a
defense); id. at 999-1000 (rejecting Flores's argument that the United States had not
shown a lack of consent from the Attorney General to re-enter the country).

210. See infra notes 215-309 and accompanying text.
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ways.2 11 First, while the court correctly chose heightened scrutiny to
review Flores's gender-based discrimination claim, it improperly ap-
plied that test.2 1 2 The Ninth Circuit erred by overlooking the govern-
ment's failure to establish a genuine disadvantage on the part of
unwed citizen mothers and that gender-neutral alternatives to the
statutory scheme were not feasible.2 1 3 Second, the court erred by not
extending the one-year prior presence requirement of § 1409(c) to un-
wed citizen fathers who timely legitimated their foreign-born
children.

2 14

A. IN UNITED STATES V. FLORES-VILLAR, THE NINTH CIRCUIT

PROPERLY CHOSE TO APPLY HEIGHTENED SCRUTINY

TO § 1409(c)

In United States v. Flores-Villar,2 15 the United States Court of
Appeals for the Ninth Circuit properly chose to apply heightened scru-
tiny to petitioner Ruben Flores-Villar's claim of gender-based discrim-
ination, despite the deferential scrutiny often used by federal courts
for immigration statutes. 21 6 The Ninth Circuit had formerly followed
Fiallo v. Bell 2 17 in equal protection challenges brought on behalf of
citizen parents, applying rational basis scrutiny in accord with Fiallo's
bona fide reason standard. 2 18 Previously, in Nguyen v. Immigration
and Naturalization Service,21 9 the United States Court of Appeals for
the Fifth Circuit distinguished Fiallo and applied heightened scru-
tiny.220 While the United States Supreme Court's majority opinion in
Nguyen declined to settle the issue, Justice O'Connor's dissent af-
firmed the Fifth Circuit's choice of scrutiny, noting that Fiallo's defer-
ence applied only to aliens and was therefore inappropriate to test a
claim to citizenship.221

211. See infra notes 212-14 and accompanying text.
212. See infra notes 215-78 and accompanying text.
213. See infra notes 226-78 and accompanying text.
214. See infra notes 279-309 and accompanying text
215. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
216. See infra notes 226-34 and accompanying text.
217. 430 U.S. 787 (1977).
218. See, e.g., United States v. Ahumada-Aguilar, 189 F.3d 1121, 1124-25 (9th Cir.

1999) (citing Ablang v. Reno, 52 F.3d 801, 804 (9th Cir. 1995)), abrogated by Nguyen v.
INS, 533 U.S. 53 (2001) (explaining that prior to Miller v. Albright rational basis scru-
tiny applied to immigration statutes, but that in light of the Miller decision, heightened
scrutiny was the appropriate standard).

219. 208 F.3d 528 (5th Cir. 2000), affd, .533 U.S. 53 (2001).
220. Nguyen v. INS, 208 F.3d 528, 534-35 (5th Cir. 2000), afTd, 533 U.S. 53 (2001).
221. See Nguyen, 533 U.S. at 96 (O'Connor, J., dissenting) (noting that the case

dealt with a claim to citizenship, not the admission of aliens, and that whether the
"predicate for application of the deference commanded in Fiallo," that is, whether an
individual was a citizen or an alien, was the core issue in Nguyen); see id. at 61 (major-
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In Flores-Villar, the Ninth Circuit echoed Nguyen by assuming,
without concluding, that heightened scrutiny was proper. 22 2 In both
Supreme Court cases, Nguyen and Miller v. Albright,2 23 the dialogue
between opinions was not whether heightened or deferential scrutiny
should be applied, but whether the statutory scheme survived height-
ened scrutiny.2 24 In applying heightened scrutiny to the gender-based
claim in Flores-Villar, the Ninth Circuit correctly followed the height-
ened-scrutiny precedent that originated in Miller and was not contra-
dicted by the Court in Nguyen.22 5

B. IN UNITED STATES V. FLORES-VILLAR, THE NINTH CIRCUIT

ERRONEOUSLY FOUND THAT § 1409(c) SURVIVED

HEIGHTENED SCRUTINY, IMPROPERLY UPHOLDING

IT AS CONSTITUTIONAL

In United States v. Flores-Villar,2 26 the United States Court of
Appeals for the Ninth Circuit improperly found that § 1409(c) sur-
vived heightened scrutiny and was therefore constitutional because
the U.S. government failed to show exceedingly persuasive justifica-
tion for the statute's gender-based classification. 2 27 When applying
heightened scrutiny to a gender-based classification, the burden is on
the party defending the statutory scheme to show exceedingly persua-
sive justification why the classification is valid.2 28 The classification

ity opinion) (passing over the question of whether congressional power mandated a
more deferential level of scrutiny).

222. United States v. Flores-Villar, 536 F.3d 990, 996 n.2 (9th Cir. 2008), affd per
curiam, 131 S. Ct. 2312 (2011) (mem.) (citing Nguyen, 533 U.S. at 61).

223. 523 U.S. 420 (1998).
224. Compare Miller v. Albright, 523 U.S. 420, 440, 442 (1998) (opinion of Stevens,

J.) (identifying important government interests and addressing petitioner's argument
that the statutory scheme was based on gender stereotypes), Miller, 523 U.S. at 451-52
(O'Connor, J., concurring) (disagreeing with Justice Stevens that the statutory scheme
would survive heightened scrutiny, if the petitioner had standing), and Miller, 523 U.S.
at 476 (Breyer, J., dissenting) (agreeing with Justice O'Connor that the statutory
scheme would not survive heightened scrutiny and affirming that heightened scrutiny
is appropriate), with Nguyen, 533 U.S. at 60-61 (defining heightened scrutiny and af-
firming that the statute survives that level of scrutiny, regardless of whether it applies),
and Nguyen, 533 U.S. at 74-79 (O'Connor, J., dissenting) (noting that the majority used
heightened scrutiny and criticizing its application of that test).

225. Compare Flores-Villar, 536 F.3d at 996 n.2 (acknowledging the government's
plenary-power argument but assuming heightened scrutiny applied, as in Nguyen), with
Miller, 523 U.S. at 440, 442 (opinion of Stevens, J.) (identifying important government
interests and discussing whether the challenged statutes were based on stereotypes),
Miller, 523 U.S. at 451-52 (O'Connor, J., concurring) (disagreeing with Justice Stevens
on whether the challenged statutes would survive heightened scrutiny), and Nguyen,
533 U.S. 53, 60-61 (precluding the question of appropriate scrutiny on grounds that the
statute survived even heightened scrutiny).

226. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
227. See infra notes 228-78 and accompanying text.
228. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982).
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is valid only if the defending party can show an actual disadvantage
suffered by the gender favored by the classification.2 29 If the defend-
ing party advances a statutory end as an important government inter-
est, that party must establish the end advanced as an original purpose
of the statutory scheme. 23 0 Furthermore, the proposed important in-
terest must not be founded on stereotypes or archaic notions; gender
cannot be used as a proxy for some more relevant basis of classifica-
tion.23 1 Finally, the validity of any gender-based classification is often
seriously challenged by the availability of gender-neutral alterna-
tives. 23 2 The U.S. government failed in two principal ways to show
exceedingly persuasive justification for the gender-based classification
in §§ 1401 and 1409.233 First, the government failed to show a genu-
ine disadvantage suffered by unwed citizen mothers for which
§ 1409(c) would serve as a counterbalance. 23 4 Second, the government
failed to justify that achieving the objectives of § 1409(c) by gender-
neutral alternatives was not feasible. 23 5

1. The U.S. Government Failed to Show a Genuine Disadvantage
Suffered by Unwed Citizen Mothers Benefited by
§ 1409(c)

In United States v. Flores-Villar,2 36 the U.S. government failed to
show a genuine disadvantage suffered by unwed citizen mothers for
which § 1409(c) was meant to compensate. 23 7 In Flores-Villar, the
United States Court of Appeals for the Ninth Circuit acknowledged as
an important objective the government's interest in preventing state-
less children. 2 38 According to the district court, Congress enacted the
shorter prior presence requirement for citizen mothers to ensure the
nonmarital children of these mothers acquired U.S. nationality at

229. See Hogan, 458 U.S. at 728 (noting that the State could "evoke a compensatory
purpose" only if there was an actual disadvantage for which the statute was intended to
compensate).

230. See id. at 730 (concluding that Mississippi failed to establish that its stated
objective of compensating for discrimination against women was the actual purpose un-
derlying the MUW School of Nursing's all-female admission policy).

231. Id. at 724-25, 726.
232. See Nguyen v. INS, 533 U.S. 53, 78 (2001) (O'Connor, J., dissenting) (quoting

Weinberger v. Wiesenfeld, 420 U.S. 636, 653 (1975)) (noting the superfluous nature of a
gender-based classification without which the statutory scheme would benefit only
those men similarly situated to female beneficiaries of the scheme).

233. See infra notes 234-35 and accompanying text.
234. See infra notes 236-59 and accompanying text.
235. See infra notes 260-78 and accompanying text.
236. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
237. See infra notes 238-59 and accompanying text.
238. United States v. Flores-Villar, 536 F.3d 990, 996 (9th Cir. 2008), affd per

curiam, 131 S. Ct. 2312 (2011) (mem.).
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birth.2 39 The court noted that as of 1940, barring legitimation by the
father, over thirty countries denied a child born abroad their fathers'
citizenship. 240 Therefore, if a citizen mother could not meet U.S. prior
presence requirements to pass her citizenship, her child would be born
stateless.24 1 The district court accepted this argument as a bona fide
reason for discriminating between citizen mothers and citizen fa-
thers.2 42 The district court, following Fiallo v. Bell,2 4 3 applied ra-
tional basis scrutiny and rejected plaintiff Ruben Flores-Villar's
claim.244 It is true that under classic rational basis scrutiny a statu-
tory scheme is presumed constitutional, and a court must accept some
imperfections in fit or tolerate some inequality as a result.2 45 Under
heightened scrutiny, however, the standard is higher and the burden
of proof on the party defending the statutory scheme more
demanding.

2 46

In Flores-Villar, the Ninth Circuit suggested that the risk of
parenting stateless children abroad was greater for unwed citizen
mothers than for unwed citizen fathers. 24 7 While the statutory
scheme may have prevented the children of unwed citizen mothers
and alien fathers from being born stateless, it had no effect on the
same risk to foreign-born children of unwed citizen fathers and alien

239. See United States v. Flores-Villar, 497 F. Supp. 2d 1160, 1165 (S.D. Cal. 2007),
affd, 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.) (quot-
ing S. Rep. No. 82-1137, at 39 (1952)) (addressing situations where a foreign country
denied such children citizenship but the children would not qualify for U.S. citizenship
due to their mothers' failures to meet prior presence requirements).

240. See Flores-Villar, 497 F. Supp. 2d at 1165 (quoting PROPOSED CODE, supra note
2, § 204, at 18) (listing 38 such countries and examining other relevant citizenship and
nationality laws as they existed at that time).

241. See Brief for Appellee United States at 11, United States v. Flores-Villar, 536
F.3d 990 (9th Cir. 2008) (No. 07-50445), 2008 WL 1848810 (explaining congressional
intent in relaxing the prior presence requirements of section 201 of the Nationality Act
of 1940 (codified as amended as 8 U.S.C. § 1401 (2006)) for unwed citizen mothers).

242. Flores-Villar, 497 F. Supp. 2d at 1165.
243. 430 U.S. 787 (1977).
244. See Flores-Villar, 497 F. Supp. 2d at 1165 (citing Fiallo v. Bell, 430 U.S. 787,

793 (1977)) (noting the need for "special judicial deference ... in the immigration con-
text" and using Fiallo's "facially legitimate or bona fide reason" level of scrutiny). The
Ninth Circuit had earlier equated the Fiallo standard with rational basis scrutiny. See
Wauchope v. U.S. Dep't of State, 985 F.2d 1407, 1414 n.3 (9th Cir. 1993) (affirming a
lower court ruling declaring unconstitutional a predecessor statute to 8 U.S.C. § 1409
on the grounds of gender-based discrimination).

245. See Heller v. Doe, 509 U.S. 312, 320-21 (1993) (explaining generally rational
basis scrutiny in equal protection cases).

246. See Nguyen v. INS, 533 U.S. 53, 74-75 (2001) (O'Connor, J., dissenting) (ex-
plaining in depth the different standards and burdens of proof involved in rational basis
scrutiny as opposed to heightened scrutiny).

247. See Flores-Villar, 536 F.3d 990, 997-98 (9th Cir. 2008) (emphasis added) (sug-
gesting that it was "not irrational to believe" that the risk of parenting stateless chil-
dren born abroad was greater for citizen mothers than for citizen fathers).
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mothers. 24s Even if these fathers timely legitimated their children
and maintained one year of prior presence, such a child might be born
stateless because one year was insufficient presence to allow the fa-
ther to pass citizenship. 24 9

The Ninth Circuit neglected to consider that the risk of parenting
stateless children born abroad might be as great for unwed U.S. fa-
thers, if not greater, than for unwed U.S. mothers. 250 The U.S. gov-
ernment cited some thirty countries whose laws provided for
nationality following the mother barring legitimation by the father,
and thus created a risk of statelessness for nonmarital children of U.S.
mothers who could not pass citizenship. 2 5 1 Of these countries, several
provided default jus soli citizenship for children born in the country
with no other nationality or had otherwise amended their laws to ac-
count for statelessness. 25 2 Other countries had by 1940 ceased to ex-
ist in a legal sense.25 3 Furthermore, the U.S. government did not
account for some forty countries that made no statutory provisions for
transmittal of citizenship by a citizen mother to her nonmarital chil-

248. See Brief for Petitioner at 12, Flores-Villar, 536 F.3d 990 (9th Cir. 2008) (No.
07-50445), 2008 WL 891254 at *28-29 (noting Iran as an example of a country that
regards a child born there to an Iranian mother and a foreign father as taking the fa-
ther's nationality; such a child born to a U.S. father who did not meet prior presence
requirements would be stateless); see also Samore, supra note 190, at 479 (explaining
generally how a legitimated child might become stateless when stripped of the mother's
nationality and unable to acquire the father's nationality, and listing Denmark, Iceland,
Norway, Romania, Sweden, and the United Kingdom as countries whose laws do not
extend nationality to a child legitimated by his or her citizen father).

249. See 8 U.S.C. § 1409(c) (one-year prior presence requirement for unwed citizen
mothers); Samore, supra note 190, at 479 (listing Iran, Kuwait, Belgium, Poland, and
Czechoslovakia as countries where nationality would follow the father at legitimation or
be denied to children of foreign fathers).

250. Brief for Scholars on Statelessness et al. as Amici Curiae Supporting Peti-
tioner, Flores-Villar v. United States, 131 S. Ct. 2312 (2011) (No. 09-5801), 2010 WL
2569160 at *6.

251. See PROPOSED CODE, supra note 2, § 208 at 18 (quoting Sandifer, supra note
190, at 258-59) (listing 38 such countries and examining other relevant citizenship and
nationality laws as they existed at that time).

252. See, e.g., KONSTITUTSnYA NA REPUBLIKA BALGARIYA [CONSTITUTION], ch. 2, art.
25(1) (Bulg.) (providing Bulgarian citizenship to anyone born on Bulgarian territory and
not entitled to any other citizenship); CODE CIvIL [C. cIV.] art. 19-1 (Fr.) (default French
citizenship to stateless children born in France); KODIKAS ELLENIKES ITHAGENEIAS
[K.E.I.] [CODE OF GREEK CITIZENSHIP] A:1(2) (Greece) (providing Greek nationality to a
child born in Greece who acquires no foreign citizenship through his or her parents);
Legge 13 juni 1912, art. 1., in Racc. Uff. n. 555 (It.) (similar provisions for stateless
children born in Italy); Ley No. 37/81 de Nacionalidad, de 3 de Octubre de 1981, ch. I,
art. l(A)(d) (last amended 2006) (Port.) (providing Portuguese nationality by origin to
persons born in Portuguese territory without another nationality).

253. See Brief for Scholars on Statelessness et al., supra note 250, at *19 n.ll (not-
ing that by 1940, Austria and the Free City of Danzig had been occupied by Germany,
Albania by Italy, and Estonia and Lithuania by the Soviet Union).
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dren.25 4 Nearly thirty countries did not allow mothers to pass citizen-
ship to nonmarital children born to a U.S. father in the mother's home
country under a variety of circumstances, or revoked citizenship of the
mother's country if the father legitimated. 255 In these countries, re-
gardless of whether the father could pass citizenship, the mother
could not, so a nonmarital child born in the country to a U.S. father
and an alien mother would be at risk of statelessness. 256 A further
fifty-six countries or territories barred citizen mothers from passing
citizenship to a nonmarital child born outside the mother's home coun-
try to an alien father.25 7 This suggests that unwed citizen fathers
faced at least as great a risk, if not a greater risk, of parenting state-
less children abroad than did unwed citizen mothers.258 The govern-
ment therefore failed to show that unwed citizen mothers faced an
actual disadvantage for which the statutory scheme was directly in-
tended to compensate, as was required to satisfy heightened
scrutiny.

25 9

254. See Sandifer, supra note 190, at 258 (noting that per the U.S. State Depart-
ment, the nationality of unlegitimated nonmarital children follows that of the mother
even though legislation does not provide for this, and that this lacuna exists in the stat-
utes of nearly half the nations studied).

255. See Brief for Scholars on Statelessness, supra note 250, at *8-11 (listing thirty
countries that (either now or in 1940) barred mothers from passing citizenship under
any circumstances (Iran, Iraq, Qatar, Sudan, United Arab Emirates), required both par-
ents to be citizens to pass citizenship (Afghanistan, Bhutan, Finland, Myanmar), barred
the mother from passing citizenship if the alien father legitimated, acknowledged pater-
nity, or was merely identified (Bahrain, Cameroon, China, Japan, Jordan, Korea, Ku-
wait, Netherlands, Oman, Saudi Arabia, Senegal, Swaziland, Taiwan, Togo,
Transjordan, Yemen), or denied the child of the mother's citizenship if the father legiti-
mated whether the father could pass citizenship or not (Egypt, Germany, Guinea,
Romania)).

256. See 8 U.S.C. § 1401(a)(7) (1970) (current version at 8 U.S.C. §1401(g) (2006))
(prior presence requirements for U.S. fathers to pass citizenship to nonmarital foreign-
born children of alien mothers); Brief for Scholars on Statelessness, supra note 250, at
*11 (noting the risk of statelessness to children born in the countries listed above, un-
less their U.S. fathers met prior presence requirements to pass U.S. citizenship).

257. See Brief for Scholars on Statelessness, supra note 250, at *12-14 (including
commonwealth countries and territories then using the British legal system).

258. Id. at *6; see also Samore, supra note 190, at 479 (noting that under U.S. law, a
nonmarital child born abroad to a U.S. father and an alien mother would be stateless,
provided the father did not legitimate and the mother could not pass citizenship).

259. Compare Flores-Villar, 536 F.3d at 997-98 (emphasis added) (asserting that it
was "not irrational to believe" that the risk of parenting stateless children born abroad
was greater for citizen mothers than for citizen fathers), with Miss. Univ. for Women v.
Hogan, 458 U.S. 718, 729-30 (1982) (invalidating a Mississippi nursing school's women-
only admissions policy and noting that the State had failed to show any lack of training
or leadership opportunities, past or present, for women aspiring in the nursing field,
and further that over 95% of statewide nursing graduates and employed registered
nurses were women), and Caban v. Mohammed, 441 U.S. 380, 394 (1979) (invalidating a
New York law that denied men the opportunity to block the adoption of their illegiti-
mate children while allowing women to do so by withholding their consent).
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2. The U.S. Government Failed to Justify That Gender-Neutral
Alternatives to § 1409(c) Were Not Feasible

In United States v. Flores-Villar,260 the U.S. government also
failed to justify that gender-neutral alternatives to the discrimination
against fathers in § 1409(c)-the presence of which would generally
undermine a gender-based classification-were not feasible. 26 1 In
Nguyen v. Immigration and Naturalization Service,26 2 the United
States Supreme Court considered but rejected gender-neutral alterna-
tives to the legitimation requirements of § 1409(a)(4). 26 3 According to
the Court, biological differences between mothers and fathers at the
moment of birth, which required fathers to take additional steps-
namely legitimation-to overcome, justified differential treatment of
mothers and fathers.264

In Flores-Villar, however, that biological distinction no longer ex-
isted for the very reasons outlined in Nguyen.2 65 Ruben Floresvillar
Sandez, the unwed citizen father of petitioner Ruben Flores-Villar,
timely legitimated his son and was therefore similarly situated, as de-
fined in Nguyen, to Flores's mother. 26 6 Sandez lived in the United
States for ten years before Flores's birth, brought Flores there soon
after his birth and raised him there, and timely legitimated him
before his eighteenth birthday. 26 7 Nguyen demanded that an unwed
father legitimate his foreign-born child in order to achieve a relation-
ship equivalent to that of the mother.268 While in Flores-Villar the
Ninth Circuit relied heavily on Nguyen, the court did not address why

260. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
261. See infra notes 262-78 and accompanying text; see also Nguyen v. INS, 533 U.S.

53, 78 (2001) (O'Connor, J., dissenting) (noting that under heightened scrutiny, the
presence of gender-neutral alternatives was often highly probative of the classification's
validity).

262. 533 U.S. 53 (2001).
263. See Nguyen, 533 U.S. at 64 (citing Miller v. Albright, 523 U.S. 420, 436 (1998))

(suggesting that Congress could have imposed legitimation requirements on both
mothers and fathers, but chose not to do so in recognition of the biological differences
between mothers and fathers with regard to their presence at birth).

264. See id. at 64 (noting that differential treatment took into account "the unique
relationship of the mother to the event of birth").

265. See supra notes 158-63 and accompanying text (explaining how legitimation
was intended to make the father's relationship with his nonmarital child equivalent to
the mother's).

266. See Nguyen, 533 U.S. at 63 (suggesting legitimation was sufficient to give un-
wed father a blood-link to the child equivalent to that of the mother); see also Brief for
Petitioner at 4, United States v. Flores-Villar, 536 F.3d 990 (9th Cir. 2008) (No. 07-
50445), 2008 WL 891254 at *4 (noting that Sandez had formally recognized Flores as
his son by filing with the Tijuana civil registry when Flores was 11 years old, and that
Flores had almost no further contact with his Mexican mother).

267. Brief for Petitioner at 4-5, supra note 266, at *3-4.
268. See Nguyen, 533 U.S. at 63 (suggesting legitimation was sufficient to give un-

wed father a blood link to the child equivalent to that of the mother).
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§ 1409(c) treated an unwed citizen father who had legitimated his
child differently than an unwed citizen mother. 26 9 If Flores's mother's
home country did not allow her to pass citizenship to Flores at birth,
Flores would have been born stateless.2 70 If Flores's mother's home
country stripped Flores of his mother's citizenship upon legitimation
by his father, Flores would also have become stateless.27 1 Assuming
that prevention of statelessness was the actual purpose of the statu-
tory scheme, as the United States argued, the scheme had the oppo-
site effect, causing more stateless children than would a gender-
neutral alternative.272

While the Ninth Circuit's review in Flores-Villar may have been
appropriate for a rational basis analysis of § 1409(c), the court failed
to address the feasibility of gender-neutral alternatives under the
heightened scrutiny it purported to apply.2 73 In Miller v. Albright,27 4

Justice Breyer suggested an alternative solution to the discriminatory
legitimation requirements of § 1409(a)(4): classification on the basis of
the caregiving parent, regardless of gender. 2 75 Justice Stevens sug-
gested in Miller that the mother's presence at birth would render moot
a gender-neutral approach, at least with regard to legitimation. 27 6

269. See, e.g., Flores-Villar, 536 F.3d at 993, 996 n.2 (stating that the answer to the
question presented "follows from Nguyen" and assuming heightened scrutiny applied,
as in Nguyen); id. at 995-96 (deriving important government interests from Nguyen); id.
at 996-97 (excusing lack of compliance with heightened-scrutiny standard by invoking
plenary power, as in Nguyen).

270. See Samore, supra note 190, at 479 (explaining how a nonmarital child born
abroad to a U.S. father and an alien mother could be born stateless).

271. See id. (explaining that a child whose father is a citizen of State A, for example,
the United States, may not automatically gain citizenship upon legitimation, but State
B, the mother's country, may deny the child citizenship on the grounds that the child
has gained a new nationality).

272. See Brief for Petitioner at 31, supra note 266, at *31.
273. Compare Flores-Villar, 536 F.3d at 996-97 (citing Nguyen, 533 U.S. at 69) (re-

sponding to Flores's argument that the statutory scheme was stereotypical in nature by
suggesting that Congress may have chosen a less precise but more "easily administered
scheme," but failing to address gender-neutral alternatives to that scheme), with Heller
v. Doe, 509 U.S. 312, 321 (1993) (noting that under rational basis scrutiny, courts must
accept legislative generalizations even if the fit between means and ends is imprecise,
and that classifications may survive rational basis scrutiny even if they create inequali-
ties or lack precision), and Nguyen, 533 U.S. at 77-78 (O'Connor, J., dissenting) (ex-
plaining that the precise achievement of statutory ends, and the availability of gender-
neutral alternatives to discriminatory means, are inconsequential under rational basis
review but often highly probative with regard to heightened scrutiny).

274. 523 U.S. 420 (1998).
275. See Miller v. Albright, 523 U.S. 420, 483-84 (1998) (Breyer, J., dissenting) (pos-

iting a hypothetical legitimation requirement similar to § 1409(a)(4) but operating on
the basis of whether a parent was a caretaker, not the parent's gender).

276. See Miller, 523 U.S. at 436 (opinion of Stevens, J.) (suggesting that a law re-
quiring that the citizen parent, regardless of gender, legitimate a child would discrimi-
nate against fathers in practice due to the mother's presence at birth and her immediate
ability to comply).
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The Ninth Circuit, however, never considered a gender-neutral ap-
proach in Flores-Villar, only the rationalization-borrowed from the
Nguyen Court's analysis of § 1409(a)-that the statutory scheme
should not be invalidated merely because it did not precisely fulfill its
objective. 2 77 The Ninth Circuit failed to address the issue of gender-
neutral alternatives in the context of heightened scrutiny, and there-
fore the United States failed to show the required justification that
gender-neutral alternatives to the discrimination by § 1409(c) against
citizen fathers who legitimate were not feasible. 2 78

C. IN UNITED STATES V. FLORES-VILLAR, THE NINTH CIRCUIT ERRED

BY FAILING TO EXTEND THE BENEFITS OF § 1409(c) TO UNWED

CITIZEN FATHERS WHO TIMELY LEGITIMATED THEIR

FOREIGN-BORN CHILDREN

In United States v. Flores-Villar,279 the United States Court of
Appeals for the Ninth Circuit did not reach the question of the court's
authority to grant the petitioner Ruben Flores-Villar a remedy, as the
court found no violation of equal protection.28 0 The court, however,
should have remedied that violation by extending the one-year prior
presence requirement of § 1409(c) to unwed citizen fathers who timely
legitimated their foreign-born children. 28 1 Justice Scalia, concurring
in Miller v. Albright,28 2 raised the issue of remedying equal protection
violations wrought by the statutory scheme. 28 3 According to Scalia,
because petitioner Lorelyn Miller was not born in the United States,
and thus was not a citizen by birth, only an act of Congress could

277. See Flores-Villar, 536 F.3d at 996-97 (citing Nguyen, 533 U.S. at 69) (respond-
ing to Flores's argument that the statutory scheme was stereotypical in nature by sug-
gesting that Congress may have chosen a less precise but more "easily administered
scheme," but failing to address gender-neutral alternatives to that scheme).

278. Compare Flores-Villar, 536 F.3d at 996-97 (citing Nguyen, 533 U.S. at 69) (re-
sponding to Flores's argument that the statutory scheme was based on gender stereo-
types by suggesting Congress may have chosen a m6re easily managed but less precise
statutory scheme, but overlooking the possibility of equally effective but gender-neutral
alternatives to that scheme), with Nguyen, 533 U.S. at 78 (O'Connor, J., dissenting)
(noting that under heightened scrutiny, the presence of gender-neutral alternatives was
often highly probative of the classification's validity), and Nguyen, 533 U.S. at 88 (citing
multiple instances where the Court has denied "administrative convenience" as a ratio-
nale for gender-based classification).

279. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
280. See United States v. Flores-Villar, 536 F.3d 990, 993 (9th Cir. 2008), affd per

curiam, 131 S. Ct. 2312 (2011) (mem.) (noting that the statutory scheme survived equal
protection challenges on the basis of gender and age).

281. See infra notes 282-309 and accompanying text.
282. 523 U.S. 420 (1998).
283. See Miller v. Albright, 523 U.S. 420, 452 (Scalia, J., concurring) (advocating

dismissal of petitioner's claim on the grounds that the Court had no power to grant a
remedy).
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grant her citizenship. 28 4 As Lorelyn's father had not met the legitima-
tion requirements of § 1409(a)(3) and (a)(4) to transmit citizenship,
the United States Supreme Court did not have authority to declare
her a citizen even if it found the statutory scheme unconstitutional. 28 5

Furthermore, any power to sever a portion of the scheme implied spec-
ulation by the courts on whether the remainder aligned with Con-
gress's intent in passing the original scheme-a judicial judgment
precluded by legislative plenary power over immigration. 28 6 Finally,
remedying an equal protection violation demanded either nullifying
the offending statute and revoking its intended benefits or extending
the statute's benefits to those who were improperly excluded. 28 7 As
the courts had no authority to confer citizenship, nullification was the
only option.28 8

Dissenting in Miller, Justice Breyer suggested instead that the
courts did not grant citizenship where it did not exist, but rather de-
clared whether the statute itself granted citizenship. 28 9 Breyer noted
the presence of a severability clause in the Immigration and National-
ity Act of 1952290 (the "1952 Act"), affirming judicial authority to sever
unconstitutional portions of the Act, provided the remainder of the
statute met with congressional intent.29 1 As there was no violation of
equal protection in Nguyen v. Immigration and Naturalization Ser-
vice, 292 the Supreme Court did not reach the question of remedy. 293

The Court suggested that the severability clause of the 1952 Act was
subject to the limitations of § 1421(d), which restricted naturalization
to means set out in the 1952 Act. 2 94 As fathers could not meet the
legitimation requirements of § 1409(a) until after the moment of birth,
any citizenship granted under that statute's authority was necessarily

284. Miller, 523 U.S. at 453.
285. Id. at 454-55.
286. See id. at 457 (quoting Rogers v. Bellei, 401 U.S. 815, 830 (1971)) (citing New

York v. United States, 505 U.S. 144, 186 (1992)) (asserting that the remainder of a
statutory scheme after the unconstitutional portion is severed must match congres-
sional intentions for original law, and affirming congressional plenary power to deny
U.S. citizens the right to pass citizenship).

287. Id. at 458 (quoting Heckler v. Mathews, 465 U.S. 728, 738 (1984)).
288. See id. (stating that there was no doubt which alternative (extension or nullifi-

cation) the Court must choose).
289. Id. at 488-89 (Breyer, J., dissenting).
290. Pub* L. No. 82-414, 66 Stat. 182.
291. See Miller, 523 U.S. at 489 (quoting Immigration and Nationality Act of 1952,

Pub. L. No. 82-414, 66 Stat. 281, § 401) (examining general severability clause of Immi-
gration and Nationality Act).

292. 533 U.S. 53 (2001).
293. Nguyen v. INS, 533 U.S. 53, 72-73 (2001).
294. See Nguyen, 533 U.S. at 72 (noting that § 1421(d) restricted naturalization to

the subchapter of the United States Code in which the Immigration and Nationality Act
was codified).
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by naturalization and could not be conferred by the courts. 29 5 Dis-
senting in Nguyen, Justice O'Connor disagreed that § 1421(d) con-
trolled, as the statutory scheme dealt with citizenship conferred at
birth as opposed to naturalization and § 1421(d) did not address the
severance of uncqnstitutional provisions.2 96

In Flores-Villar, only the government raised the question of rem-
edy at the appellate level, dismissing extension of § 1409(c) as im-
proper.2 97 The government rejected nullification of § 1409(c) as a
remedy that would burden unwed citizen mothers, who would face
longer prior presence requirements, and ultimately would not help
Flores. 298 The government argued that to extend the one-year re-
quirement of § 1409(c) to fathers would confer citizenship on foreign-
born children with no legal relationship to a citizen parent, granting
them a shorter path to citizenship than the foreign-born children of
mixed-citizen or dual-citizen marriages. 29 9 The government argued
that this would clearly frustrate congressional intent.30 0

The extension of § 1409(c) to fathers who legitimated their chil-
dren during minority, however, would have granted Flores a remedy
while curing future discrimination against fathers who were similarly
situated to unwed mothers. 3 0 l Congressional intent would have been
preserved, as the risk of statelessness would have been reduced for
foreign-born nonmarital children of citizen parents.30 2 Restricting the
extension of § 1409(c) to fathers who legitimated their children during
minority would have preserved the government's other important in-
terest in forging connections between father, child, and country.30 3

The father's legitimation would have provided the required opportu-

295. See id. (noting that § 1421(d) restricted naturalization to means provided for in
the United States Code); see also Miller, 523 U.S. at 453 (Scalia, J., concurring) (quoting
United States v. Ark, 169 U.S. 649, 702 (1898)) (providing for only two sources of citi-
zenship: by birth or by naturalization).

296. Nguyen, 533 U.S. at 95 (O'Connor, J., dissenting).
297. See Brief for Appellee United States at 13, United States v. Flores-Villar, 536

F.3d 990 (9th Cir. 2008) (No. 07-50445), 2008 WL 1848810 (suggesting that extending
§ 1409(c) to Flores and other unwed citizen fathers would be improper where citizenship
statutes were concerned).

298. Id.
299. Id.
300. Id.
301. See Nguyen, 533 U.S. at 63 (suggesting legitimation was sufficient to make an

unwed father similarly situated to the mother, giving him the equivalent of a blood link
to the child); Brief for Petitioner at 19, Flores-Villar v. United States, 131 S. Ct. 2312
(2011) (No. 09-5801), 2010 WL 2513316 at *16 (noting that extension of§ 1409(c) would
"fully remedy the constitutional violation").

302. See Flores-Villar, 536 F.3d at 996 (noting that avoiding statelessness is an im-
portant government interest substantially furthered by the statutory scheme).

303. See id. (opining that forging links between father, child, and country was also
an important interest).
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nity for these connections to germinate. 30 4 Gender-neutral means
would have advanced both important interests furthered by the statu-
tory scheme. 30 5 Extension of § 1409(c) to legitimating fathers would
have prevented subsequent injury to non-parties that might result
from a nullification-based remedy. 30 6 Unlike earlier cases where the
Court thought a remedy beyond its authority, Flores sought neither a
declaratory judgment of his citizenship nor a grant of citizenship in
equity.30 7 Finally, should Congress find fault with extending
§ 1409(c), it would be free to apply its own remedy at any time by sub-
sequent statute.30 8 Therefore, while the Ninth Circuit did not reach
the question of the court's authority to grant Flores a remedy if a vio-
lation of equal protection existed, it should have remedied that viola-
tion by extending § 1409(c) to unwed citizen fathers who timely
legitimated their children.30 9

V. CONCLUSION

In United States v. Flores-Villar,3 10 the United States Court of
Appeals for the Ninth Circuit affirmed a district court ruling barring
Ruben Floresvillar Sandez, a U.S. citizen, from passing citizenship to
his son Ruben Flores-Villar, born in Mexico to a Mexican mother.3 11

The Ninth Circuit upheld section 309 of the Immigration and Nation-

304. See Nguyen, 533 U.S. at 64-67 (describing how the legitimation requirements of
§ 1409(a)(4) provided the required opportunity for relationships to develop between fa-
ther, child, and country).

305. See supra notes 260-78 and accompanying text (explaining the importance of
gender-neutral alternatives to a gender-based classification and how the Ninth Circuit
overlooked them in Flores-Villar).

306. See Nguyen, 533 U.S. at 96 (O'Connor, J., dissenting) (comparing the Court's
options of extending, or nullifying, an unconstitutional statutory provision).

307. See id. at 95 (citing INS v. Pangilinan, 486 U.S. 875 (1988)) (distinguishing an
earlier holding that courts had no authority to grant citizenship in equity to those who
did not otherwise qualify for it, as the petitioner in the instant case had not sought relief
in equity); Miller, 523 U.S. at 454 (1998) (Scalia, J., concurring) (noting petitioner's re-
quest for a declaratory judgment that she was a U.S. citizen).

308. See Nguyen, 533 U.S. at 96 (noting that, should the Court find § 1409(a)(4)
unconstitutional, Congress was free to redesign the statute as it saw fit).

309. Compare Flores-Villar, 536 F.3d at 993 (finding no violation of equal protec-
tion, and hence granting no remedy), with Nguyen, 533 U.S. at 96 (citing Califano v.
Westcott, 443 U.S. 76, 89 (1979)) (noting that a court may remedy an underinclusive
statute in one of two ways, by nullification or by extension, and that the Court had
properly remedied previous challenges to underinclusive benefits statutes by exten-
sion), and Wauchope v. U.S. Dep't of State, 985 F.2d 1407, 1418 (9th Cir. 1993) (af-
firming the traditional authority of the federal courts to remedy constitutional
violations by extending the benefits of a discriminatory statute to a disfavored class,
even when that benefit is U.S. citizenship).

310. 536 F.3d 990 (9th Cir. 2008), affd per curiam, 131 S. Ct. 2312 (2011) (mem.).
311. United States v. Flores-Villar, 536 F.3d 990, 993 (9th Cir. 2008), affd per

curiam, 131 S. Ct. 2312 (2011) (mem.).
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ality Act of 1952,312 notwithstanding equal protection challenges on
the basis of gender and age. 3 13 The court did not decide the question
of whether heightened scrutiny applied to Flores's claim of gender-
based discrimination, or whether broad congressional power over im-
migration mandated more deferential scrutiny.3 14 Applying height-
ened scrutiny, the Ninth Circuit declared that preventing
statelessness and forging links between fathers, foreign-born children,
and the United States were important interests to which the gender-
based classification of § 1409(c) was substantially related.3 15 While
the court admitted the fit between the means and ends was imperfect,
it was sufficiently persuasive given Congress's plenary power over the
immigration field.3 16 In June 2011, the United States Supreme Court
affirmed the judgment of the Ninth Circuit. 3 17

In Flores-Villar, the Ninth Circuit erroneously denied Flores's
claim of gender-based discrimination by § 1409(c), thus denying him
U.S. citizenship. 31 8 The Ninth Circuit erred in two principal ways. 3 19

First, while the court correctly chose to review Flores's gender-based
discrimination claim with heightened scrutiny, it improperly applied
that scrutiny.320 The Ninth Circuit erred by overlooking the govern-
ment's failure to establish a genuine disadvantage on the part of un-
wed citizen mothers and the infeasibility of gender-neutral
alternatives to the statutory scheme. 3 2 1 Second, while the Ninth Cir-
cuit did not reach the question of the court's authority to remedy a
violation of equal protection, the court should have remedied that vio-
lation by extending § 1409(c) to unwed citizen fathers who timely le-
gitimated their foreign-born children.3 22

In 1986, Congress reduced the prior presence requirements for
unwed citizen fathers and mixed-citizen marriages. The core inequal-
ity, however, remains: the statutory scheme bars citizen fathers under
age sixteen from passing citizenship to their foreign-born nonmarital
children, while citizen mothiers of any age need only remain in the

312. Pub. L. No. 82-414, 66 Stat. 182.
313. See Flores-Villar, 536 F.3d at 993 (noting that Flores's father, to transmit citi-

zenship to his son, had to meet prior presence requirements of 8 U.S.C. § 1401(a)(7)
(1974) not required of an unwed citizen mother).

314. See id. at 996 n.2 (assuming, as did the Supreme Court in Nguyen, that height-
ened scrutiny applies notwithstanding the government's argument that congressional
plenary power over immigration statutes called for rational basis scrutiny).

315. Flores-Villar, 536 F.3d at 996.
316. Id. at 996.
317. Flores-Villar v. United States, 131 S. Ct. 2312 (2011) (per curiam) (mem.).
318. See supra notes 203-309 and accompanying text.
319. See supra notes 320-22 and accompanying text.
320. See supra notes 215-78 and accompanying text.
321. See supra notes 226-78 and accompanying text.
322. See supra notes 279-309 and accompanying text.
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United States continuously for a year.3 2 3 Congress may, of course,
amend § 1409(c) at any time, but it is unclear whether the political
will presently exists to do so. Should the Supreme Court receive an-
other opportunity, it should correct the inequalities of § 1409(c) by ex-
tending its benefits to unwed citizen fathers who have timely
legitimated their foreign-born children. By doing so, the Court may
motivate Congress either to more clearly define the problems the stat-
utory scheme was meant to solve or to find a more equitable and rea-
sonable solution to those problems.

Eric Newhouse - '13

323. See 8 U.S.C. § 1401(g) (2006) (requiring of a citizen parent prior physical pres-
ence of five years before birth, two years after the parent's fourteenth birthday).
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