
WHAT DID MORK SAY TO MINDY WHEN HE
FORGOT TO REGISTER? PANNU, PANNU. WHAT

PANNU V. HOLDER REVEALS ABOUT CRIMES
INVOLVING MORAL TURPITUDE AND

FAILURE-TO-REGISTER STATUTES

I. INTRODUCTION

In the Act of March 3, 1891,1 Congress introduced the legal term
crimes involving moral turpitude ("CIMTs") into immigration law by
barring immigrants convicted of CIMTs from the United States.2 Pur-
suant to contemporary immigration law, if a court finds that an alien
has committed a CIMT, the alien is potentially inadmissible to or re-
movable from the United States.3 Congress, however, has never de-
fined the term CIMT and the United States Supreme Court has
characterized the term as indefinable. 4 As a result, federal courts
have applied differing approaches to determine what constitutes a
CIMT.5 In 2008, however, in In re Silva-Trevino,6 the United States

1. Ch. 551, 26 Stat. 1084 (current version at 8 U.S.C. §§ 1182, 1227 (2006)).
2. Silva-Trevino, 24 I. & N. Dec. 687, 689 n.1 (Att'y Gen. 2008) (illustrating the

Act of Mar. 3, 1891, ch. 551, 26 Stat. 1084, was the seminal statute that created CIMTs).
3. 8 U.S.C. §§ 1182(a)(2)(A)(i)(I), 1227(a)(2)(A)(i-ii). Section 1227, in pertinent

part, provides the following:
(i) Any alien who-

(I) is convicted of a crime involving moral turpitude committed within five
years (or 10 years in the case of an alien provided lawful permanent resi-
dent status ... ) after the date of admission, and
(II) is convicted of a crime for which a sentence of one year or longer may
be imposed,

is deportable.
(ii) Any alien who at any time after admission is convicted of 2 or more crimes
involving moral turpitude, not arising out of a single scheme of criminal mis-
conduct, regardless of whether confined therefor and regardless of whether the
convictions were in a single trial, is deportable.

Id. § 1227(a)(2)(A)(i-ii). Section 1182 provides, in relevant part, that "any alien con-
victed of, or who admits having committed, or who admits committing acts which consti-
tute the essential elements of-(I) a crime involving moral turpitude (other than a
purely political offense) or an attempt or conspiracy to commit such a crime . . . is inad-
missible." Id. § 1182(a)(2)(A)(i)(I). "'Removable' means, in the case of an alien not ad-
mitted to the United States, that the alien is inadmissible under [8 U.S.C. § 1182(a)], or,
in the case of an alien admitted to the United States, that the alien is deportable under
[8 U.S.C. § 1227(a)]." AUSTIN T. FRAGOMEN, JR. & STEVEN C. BELL, IMMIGRATION FUNDA-

MENTALS: A GUIDE TO LAw AND PRACTICE § 7:5 (4th ed. 2011).
4. See 8 U.S.C. §§ 1227, 1182 (failing to define the term crime involving moral

turpitude); Jordan v. De George, 341 U.S. 223, 234-35 (1951) (Jackson, J., dissenting)
C"[N]o one can really say what is meant by saying a crime involving moral turpitude.").

5. See Silva-Trevino, 24 1. & N. Dec. at 688, 693-94 (citing Amouzadeh v. Winfrey,
467 F.3d 451, 455 (5th Cir. 2006)) (finding a conviction may be categorically considered
a CIMT only if the minimum conduct necessary to convict a person under the statute
would involve moral turpitude); Partyka v. Att'y Gen., 417 F.3d 408, 411 (3d Cir. 2005)
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Attorney General called for a three-tier inquiry to decide whether a
crime constitutes a CIMT.7 First, the court should apply the categori-
cal approach.8 Second, when the categorical approach illustrates that
the statute of conviction encompasses both morally turpitudinous con-
duct and non-morally turpitudinous conduct, the court should proceed
to the modified categorical approach. 9 Third, when records of convic-
tion shed no light on the inquiry, the court should consider any evi-
dence beyond the record of conviction to determine if the alien's
conduct constituted a CIMT. 10 This step is the Attorney General's
novel, third step." When courts have applied CIMT analysis to fail-
ure-to-register statutes, the results have varied. 1 2

In Pannu v. Holder,13 the Department of Homeland Security
("DHS"), the successor to the Immigration and Naturalization Service,

(same); Marciano v. INS, 450 F.2d 1022 (8th Cir. 1971) (considering the crime's general
nature and its common usage classification); Pino v. Nucolls, 215 F.2d 237, 245 (1st Cir.
1954), rev'd on other grounds sub nom. Pino v. Landon, 349 U.S. 901 (1955) (same);
Nicanor-Romero v. Mukasey, 523 F.3d 992, 1004-05 (9th Cir. 2008) (suggesting that
whether "moral turpitude necessarily inheres in all cases that have a 'realistic
probability' of being prosecuted" should be the test); see also Gonzales v. Duenas-Alva-
rez, 549 U.S. 183, 185-87 (2007) (creating the Supreme Court's "Taylor approach" to
immigration analysis); Tobar-Lobo, 24 I. & N. Dec. 143, 144 (B.I.A. 2007) (applying the
minimum conduct approach to analyze CIMTs). Immigration judges and the Board of
Immigration Appeals typically apply the law of the circuit in which it sits; therefore,
immigration courts vary in CIMT analysis as much as the circuit courts. See Silva-
Trevino, 24 I. & N. Dec. at 688.

6. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
7. Mata-Guerrero v. Holder, 627 F.3d 256, 260 (7th Cir. 2010).
8. Silva-Trevino, 24 I. & N. Dec. at 687. Under the categorical approach, the

court must examine the case law of the statute of conviction and determine if that stat-
ute of conviction requires reprehensible conduct undertaken with some form of intent.
Mata-Guerrero, 627 F.3d at 260 (citing Silva-Trevino, 24 I. & N. Dec. at 697, 704). The
case law for the statute of conviction may illustrate that all convictions under the stat-
ute categorically constitute a CIMT. Silva-Trevino, 24 I. & N. Dec. at 697. The case law
for the statute of conviction may also illustrate that no convictions under the statute
categorically constitute a CIMT. Id. The case law for the statute of conviction may also
illustrate that the court cannot treat all convictions under the statute as categorically
similar. Id.

9. Mata-Guerrero, 627 F.3d at 260 (citing Silva-Trevino, 24 I. & N. Dec. at 699,
704). Under this approach, the court examines the record of conviction for indications
that the alien's conduct constituted a CIMT. Silva-Trevino, 24 I. & N. Dec. at 698.

10. Mata-Guerrero, 627 F.3d at 260 (citing Silva-Trevino, 24 I. & N. Dec. at 699).
11. Pooja R. Dadhania, Note, The Categorical Approach for Crimes Involving Moral

Turpitude After Silva-Trevino, 111 COLUM. L. REV. 313, 337 (2011).
12. Compare Tobar-Lobo, 24 1. &N. Dec. at 146 (finding that failing to register as a

sex offender categorically constituted a CIMT), with Plasencia-Ayala v. Mukasey, 516
F.3d 738, 749 (9th Cir. 2008) (holding that failing to register as a sex offender did not
constitute a CIMT), overruled en banc on other grounds by Marmolejo-Campos v.
Holder, 558 F.3d 903 (9th Cir. 2009), and Efagene v. Holder, 642 F.3d 918, 925-26 (10th
Cir. 2011) (determining that failing to register as a sex offender did not constitute a
CIMT).

13. 639 F.3d 1225 (9th Cir. 2011).
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argued for the removal of Gursharan Singh Pannu. 14 The DHS ar-
gued that Pannu's four criminal convictions rendered him removable
for two or more CIMTs. 15 These convictions were petty theft, two
counts of indecent exposure, and failing to register as a sex offender.16

The Board of Immigration Appeals ("BIA") determined that failing to
register categorically constituted a CIMT in light of In re Tobar-
Lobo,17 in which the BIA found that a conviction under California Pe-
nal Code section 290(g)(1)18 constituted a CIMT. 19 On appeal, the
United States Court of Appeals for the Ninth Circuit ordered the BIA
to revisit Tobar-Lobo and apply the Attorney General's analysis in
Silva-Trevino to Pannu's conviction for failing to register as a sex
offender.

2 0

First, this Note will discuss the facts and holding of Pannu.2 1

This Note will then discuss federal circuit court cases and BIA deci-
sions concerning whether a conviction for failing to register as a sex
offender constitutes a CIMT.2 2 Next, this Note will argue that the
Ninth Circuit correctly ordered a review of the BIA's decision in
Tobar-Lobo in light of the Attorney General's analysis in Silva-Tre-
vino.2 3 Finally, this Note will conclude by suggesting a contemporary
solution to this 200-year-old problem. 24

II. FACTS AND HOLDING

In Pannu v. Holder,2 5 the United States Court of Appeals for the
Ninth Circuit ordered the Board of Immigration Appeals ("BIA") to
apply the categorical analysis for crimes involving moral turpitude
("CIMTs") that the United States Attorney General in In re Silva-Tre-
vino26 outlined.27 In 1990, Gursharan Singh Pannu entered the

14. Pannu v. Holder (Pannu 11), 639 F.3d 1225, 1226-27 (9th Cir. 2011).
15. Pannu 11, 639 F.3d at 1226-27.
16. Id. at 1226.
17. 24 I. & N. Dec. 143 (B.I.A. 2007).
18. CAL. PENAL CODE § 290(g)(1) (West 2007). "Any person who is required to reg-

ister under this section based on a misdemeanor conviction or juvenile adjudication who
willfully violates any requirement of this section is guilty of a misdemeanor punishable
by imprisonment in a county jail not exceeding one year." Id.

19. See Pannu 11, 639 F.3d at 1227 (stating that the BIA understandably relied
upon Tobar-Lobo to determine if Pannu's failure to register conviction constituted a
CIMT).

20. Id. at A229.
21. See infra notes 25-62 and accompanying text.
22. See infra notes 63-214 and accompanying text.
23. See infra notes 215-333 and accompanying text.
24. See infra notes 334-46 and accompanying text.
25. 639 F.3d 1225 (9th Cir. 2011).
26. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
27. Pannu v. Holder (Pannu 1I), 639 F.3d 1225, 1229 (9th Cir. 2011).
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United States as a lawful permanent resident.28 In 1994, a court con-
victed Pannu of misdemeanor indecent exposure. 29 Later that year,
he was convicted of indecent exposure for a second time which re-
quired Pannu to register as a sex offender. 30 In 2001, a court con-
victed him of misdemeanor theft.3 1 In 2002, Pannu was convicted
under California Penal Code section 290(g)(1) 3 2 for failing to register
as a sex offender.3 3

In January 2004, the Department of Homeland Security ("DHS")
charged Pannu with removability for two or more convictions of
CIMTs and removability for an aggravated felony conviction. 34 The
DHS later withdrew the removal charge based on aggravated felony.35

Pannu conceded that his petty theft conviction constituted a CIMT but
argued that the indecent exposure and failure-to-register convictions
did not constitute CIMTs.3 6 The immigration judge ordered Pannu
removed, finding Pannu had been convicted of two or more CIMTs. 37

Pannu appealed to the BIA, arguing that his convictions for mis-
demeanor indecent exposure, felony indecent exposure, and failing to
register did not constitute CIMTs.38 The BIA held that indecent expo-
sure convictions categorically constituted CIMTs. 3 9 Pannu then ap-
pealed to the Ninth Circuit. 40 The Ninth Circuit determined
convictions of indecent exposure were not categorically CIMTs. 4 1 The
Ninth Circuit remanded the BIA's decision and ordered the BIA to ap-
ply either the modified categorical approach to Pannu's indecent expo-
sure convictions or to consider if Pannu's conviction for failing to
register constituted a CIMT.4 2

28. Pannu, 639 F.3d at 1226.
29. Id.
30. Id.
31. Id.
32. CAL. PENAL CODE § 290(g)(1) (West 2007). "Any person who is required to reg-

ister under this section based on a misdemeanor conviction or juvenile adjudication who
willfully violates any requirement of this section is guilty of a misdemeanor punishable
by imprisonment in a county jail not exceeding one year." Id.

33. Pannu, 639 F.3d at 1226.
34. Id. at 1226-27.
35. Id.
36. Id. at 1227.
37. Id.
38. See Pannu (Pannu I), A42 385 535, 2004 WL 3187228, at *1 (B.I.A. Dec. 27,

2004) (stating that Pannu argued his convictions did not constitute CIMTs), remanded,
196 F. App'x 566 (9th Cir. 2006).

39. See Pannu 11, 639 F.3d at 1227 (holding Pannu's two convictions of indecent
exposure constituted CIMTs under 8 U.S.C. § 1227(a)(2)(A)(ii) (2006)).

40. Id. (citing Pannu v. Gonzales (Pannu 1), 196 F. App'x 566, 567 (9th Cir. 2006)).
41. Id. (citing Pannu 1, 196 F. App'x at 567).
42. Pannu 1, 196 F. App'x at 567.
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Upon remand, the BIA again determined Pannu removable. 4 3

The BIA relied upon the 2007 case, In re Tobar-Lobo,4 which stated a
conviction under California Penal Code section 290(g)(1) for failing to
register as a sex offender categorically constituted a CIMT.45 Thus,
Pannu's section 290(g)(1) conviction coupled with his conceded theft
CIMT rendered him removable for two or more convictions of
CIMTs.4 6 The BIA found it unnecessary to apply the modified cate-
gorical approach to Pannu's indecent exposure convictions.4 7

Pannu once again appealed the BIA's decision to the Ninth Cir-
cuit and the Ninth Circuit again remanded the case to the BIA.48 Ini-
tially, the Ninth Circuit noted that the law had changed significantly
since the BIA's first Pannu decision in which the BIA had relied upon
Tobar-Lobo.49 Pannu was convicted of the same failure-to-register
statute at issue in Tobar-Lobo; therefore, the BIA found its decision in
Tobar-Lobo controlled its decision in Pannu.50 After the BIA's deci-
sion in Tobar-Lobo, however, the Ninth Circuit considered in
Plasencia-Ayala v. Mukasey51 whether a similar Nevada failure-to-
register statute constituted a CIMT. 52 In Plasencia-Ayala, the Ninth
Circuit concluded that Nevada's failure-to-register statute did not con-
stitute a CIMT.53 Rejecting the BIA's reasoning in Tobar-Lobo, the
Ninth Circuit explained that a conviction under the statute, which im-
posed strict liability for failing to register, was not willful or a breach
of duty to society, and as such, could not be a CIMT.54

Then, the Ninth Circuit revisited Plasencia-Ayala in Marmolejo-
Campos v. Holder,55 an en banc Ninth Circuit opinion. 56  In
Marmolejo-Campos, the Ninth Circuit held it should give deference
according to Chevron v. Natural Resources Defense Council5 7 to the
BIA's decisions of whether a crime is a CIMT if the decisions rely on
the BIA's prior precedential decisions dispositive of the issue in the

43. Id.
44. 24 I. & N. Dec. 143 (B.I.A. 2007).
45. Pannu 11, 639 F.3d at 1227.
46. Id. (citations omitted).
47. Id.
48. Id. at 1227, 1229.
49. Id. at 1227 (citing Tobar-Lobo, 24 I. & N. Dec. 143 (B.I.A. 2007)).
50. Id. (citations omitted).
51. 516 F.3d 738 (9th Cir. 2008), overruled en banc on other grounds by Marmolejo-

Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).
52. Pannu 11, 639 F.3d at 1226, 1229.
53. Id. at 1228 (citations omitted).
54. Plasencia-Ayala v. Mukasey, 516 F.3d 738, 747-48 (9th Cir. 2008), overruled en

banc on other grounds by Marmolejo-Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).
55. 558 F.3d 903 (9th Cir. 2009) (en banc).
56. Pannu 11, 639 F.3d at 1228.
57. 467 U.S. 837 (1984).
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matter.5s Continuing, the Ninth Circuit clarified that in Marmolejo-
Campos, it only overruled Plasencia-Ayala for applying de novo review
but did not overrule the merits of Plasencia-Ayala's CIMTs analysis.5 9

Next, the Ninth Circuit noted that following the BIA's first Pannu
decision, the Attorney General issued Silva-Trevino to produce a stan-
dardized approach for determining what crimes constitute CIMTs.60

In light of the intervening developments, the Ninth Circuit remanded
and ordered the BIA to apply the correct definition of moral turpitude
illustrated in Silva-Trevino and to determine if Pannu's conviction for
failing to register as a sex offender constituted a CIMT.6 1 The Ninth
Circuit expressed no opinion regarding the Attorney General's third
step to the analysis of CIMTs, which permitted assessment of evidence
beyond the record of conviction. 6 2

III. BACKGROUND

A. IN RE TOBAR-LOBO: THE BIA FOUND THAT FAILING TO REGISTER

AS A SEX OFFENDER IS CATEGORICALLY A CRIME

INVOLVING MORAL TURPITUDE

The Board of Immigration Appeals ("BIA") in In re Tobar-Lobo63

found that failing to register as a sex offender categorically consti-
tuted a crime involving moral turpitude ("CIMT"). 64 The Department
of Homeland Security ("DHS") charged Hugo Yahir Tobar-Lobo with
removability for two or more convictions of CIMTs.6 5 In February
1998, Tobar-Lobo was convicted under California Penal Code section
290(g)(1) 66 for failing to register as a sex offender.6 7 Subsequently, in
May 2003, Tobar-Lobo was convicted of two counts of grand theft.68

The immigration judge ("IJ") concluded that a conviction under
California's failure-to-register statute did not constitute a CIMT and

58. Pannu 11, 639 F.3d at 1228.
59. Id. (citing Marmolejo-Campos, 558 F.3d at 911).
60. Id.
61. Id. at 1228-29 (citing Silva-Trevino, 24 I. & N. Dec. 687, 705-06 (Att'y Gen.

2008)).
62. Id. at 1228 n.4 (citing Marmolejo-Campos, 558 F.3d at 907 n.6).
63. 24 I. & N. Dec. 143 (B.I.A. 2007).
64. Tobar-Lobo, 24 I. & N. Dec. 143, 144, 146 (B.I.A. 2007) (citing Fernandez-Ruiz

v. Gonzales, 468 F.3d 1159, 1163 (9th Cir. 2006)).
65. Tobar-Lobo, 24 I. & N. Dec. at 143.
66. CAL. PENAL CODE § 290(g)(1) (West 2007). California's failure-to-register stat-

ute stated "[any person who is required to register under this section based on a misde-
meanor conviction or juvenile adjudication who willfully violates any requirement of
this section is guilty of a misdemeanor punishable by imprisonment in a county jail not
exceeding one year." Id.

67. Tobar-Lobo, 24 I. & N. Dec. at 143.
68. Id.
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terminated the removal proceedings. 69 The IJ reasoned that specific
intent was necessary to find the conviction constituted a CIMT. 70 The
IJ further reasoned that California's failure-to-register statute did not
constitute a CIMT because the statute did not require specific intent
for a conviction. 71 On appeal, the DHS argued that because the Cali-
fornia statute facially required willfulness, the IJ was incorrect in
finding that a conviction under the statute lacked the intent necessary
for a CIMT. 72

The BIA found that failing to register as a sex offender was base
or vile and therefore constituted a CIMT.73 The BIA analyzed Califor-
nia's failure-to-register statute and examined its statutory language
to determine if the statute's inherent nature constituted a CIMT.74

The BIA utilized the United States Court of Appeals for the Ninth
Circuit's categorical approach, which did not analyze Tobar-Lobo's ac-
tual conduct, but rather analyzed the statute of conviction to deter-
mine if the full range of conduct therein constituted a CIMT. 75 In
other words, the Ninth Circuit's categorical approach examined the
least culpable conduct for which a conviction under the statute could
occur and then inquired whether that conduct constituted a CIMT.76

The majority defined CIMTs as base, vile, or deprived and con-
trary to societal duties and morals. 7 7 The majority also stated that
the definition of CIMTs did not require an element of intent.78 The
BIA examined California's failure-to-register statute, which required
willfully failing to register as a sex offender for a conviction. 79 The
majority stated that California criminal courts broadly interpreted the
willfulness requirement of the statute to include forgetfulness."s Still,

69. Id. at 143-44.
70. See id. (stating that CIMTs required a certain level of intent).
71. Id.
72. Id. at 144. Willfulness, the DHS argued, implied that a conviction for failing to

register as a sex offender required that the convict knowingly or intentionally disre-
garded his obligation to inform law enforcement of his whereabouts. Id.

73. Id. at 146.
74. Id. at 144 (citing Short, 20 I. & N. Dec. 136, 139 (B.I.A. 1989)).
75. Id. (citing Fernandez-Ruiz, 468 F.3d at 1163).
76. See id. at 148 (Filppu, B.M., dissenting) (citing N-, 8 I. & N. Dec. 466, 468

(B.I.A. 1959)) (illustrating that, in Tobar-Lobo, the BIA examined the failure-to-register
statute at its minimum to determine whether that least culpable conduct constituted a
CIMT).

77. Id. at 144 (majority opinion) (citation omitted) (observing the nebulous defini-
tion of CIMTs but stating generally that such crimes inherently involve base, vile, or
depraved conduct and conduct contrary to moral and social duties).

78. See id. at 146-47 (footnote omitted) (citation omitted) (arguing that forgetful-
ness is willful and that failing to register as a sex offender is turpitudinous even when
one forgets the duty).

79. Id. at 144-45 (footnote omitted).
80. Id. at 145 (footnote omitted) (citing People v. Baker, 96 P.3d 507, 510 (Cal.

2004)).
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the majority insisted that some obligations are too important to forget
and noted that sex offender registration statutes protected children
from recidivist sex offenders.8 1 Additionally, the majority relied upon
prior Ninth Circuit precedent, which opined that certain sexual and
violent crimes constituted CIMTs, despite the lack of a statutory ele-
ment of intent.8 2

The dissent in Tobar-Lobo, however, disagreed with the major-
ity's definition of CIMTs.8 3 The dissent asserted that a criminal con-
viction could not constitute a CIMT unless the statute of conviction
required both intent and a despicable act.8 4 First, the dissent urged
that forgetfulness lacked the requisite intent to categorically consti-
tute a CIMT.8 5 Second, the dissent opined that the conduct required
to convict a person of failing to register as a sex offender lacked de-
pravity.8 6 A violation of the failure-to-register statute, the dissent
said, lacked a victim, physical harm, or intent to cause harm.8 7 Fur-
thermore, the dissent illustrated how this lack of a victim or harm
belied the majority's comparison of failing to register as a sex offender
to various sexual and violent crimes.8 8 The dissent determined that a
conviction for failing to register as a sex offender under California's
statute did not constitute a CIMT because the statute allowed convic-
tions for forgetting to register and did not constitute a depraved act.8 9

81. Id. at 146 (footnote omitted).
82. See id. at 145 (citations omitted) (stating that offenses such as child abuse,

spousal abuse, and statutory rape constituted CIMTs even if the statute of conviction
requires no proof of intent).

83. See id. at 148 (Filppu, B.M., dissenting) (disagreeing with the majority and
stating that the definition of a CIMT required a combination of intent and depravity).

84. Id. (citing Fernandez-Ruiz, 468 F.3d at 1165).
85. Id. at 148-49 (citing Baker, 96 P.3d at 509). A California court convicted a de-

fendant for failing to register as a sex offender within five days of his birthday despite a
forgetfulness defense. Id.

86. See id. at 149 (stating that failing to register as a sex offender is a regulatory
offense and that regulatory offenders lack depravity) (citation omitted).

87. Id.
88. See id. (distinguishing failing to register as a sex offender from sexual and vio-

lent CIMTs, which do not require proof of intent for a conviction). The dissent illus-
trated that the exceptional class of sexual and violent CIMTs affected vulnerable
citizens who are personally and directly victims of those crimes whereas failing to regis-
ter as a sex offender victimizes no person. Id. (citations omitted).

89. Id. at 149-50.
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B. PLASENCLA-AYALA v. MUKASEY: THE NINTH CIRCUIT CONCLUDED

THAT FAILING TO REGISTER AS A SEX OFFENDER DID NOT

CONSTITUTE A CRIME INVOLVING MORAL TURPITUDE

In Plasencia-Ayala v. Mukasey, 90 the United States Court of Ap-
peals for the Ninth Circuit concluded that failing to register as a sex
offender did not constitute a crime involving moral turpitude
("CIMT").9 1 The Department of Homeland Security ("DHS") began re-
movability proceedings for two or more convictions of CIMTs against
Reynaldo Plasencia-Ayala. 9 2 In June 2002, Plasencia-Ayala pled
guilty to open or gross lewdness. 9 3 After he completed his sentence,
Plasencia-Ayala returned to his hometown but failed to immediately
register as a sex offender. 9 4 In March 2004, Plasencia-Ayala pled
guilty to three counts of failing to register as a sex offender.9 5

In 2006, the immigration judge ("IJ") held Plasencia-Ayala remov-
able for two or more convictions of CIMTs. 96 The IJ further held that
failing to register as a sex offender under Nevada Revised Statute sec-
tion 179D.550 97 constituted a CIMT.98  Finally, the IJ found
Plasencia-Ayala was eligible but undeserving of discretionary relief
from removability. 99 The IJ reasoned that the proliferation of sex of-
fender registration laws indicated demand for public knowledge about
the crimes and location of sex offenders. 10 0 Recidivism of sex offend-
ers, the IJ determined, was vile and therefore failing to register as a
sex offender was likewise vile. 1 ° 1

On appeal, Plasencia-Ayala argued that Nevada's failure-to-regis-
ter statute did not require willful intent and thus failing to register as

90. 516 F.3d 738 (9th Cir. 2008), overruled en banc on other grounds by Marmolejo-
Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).

91. Plasencia-Ayala v. Mukasey, 516 F.3d 738, 741 (9th Cir. 2008), overruled en
banc on other grounds by Marmolejo-Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).

92. Plasencia-Ayala, 516 F.3d at 742.
93. Id. at 741.
94. Id. at 742.
95. Id. The three counts included failing to register within 48 hours of arrival in a

Nevada city or county, failure to notify local law enforcement of the conviction, and a
felony charge. See NEV. REV. STAT. §§ 179D.460, 179D.550, 193.130 (2010). The failure-
to-register statute at issue in this case was section 179D.550. Plasencia-Ayala, 516 F.3d
at 741.

96. Id. at 742.
97. NEV. REV. STAT. § 179D.550. "[A] sex offender who: (a) [flails to register with a

local law enforcement agency; (b) [flails to notify the local law enforcement agency of a
change of name, residence, employment or student status ... ; (c) [pirovides false or
misleading information to the Central Repository or a local law enforcement agency...
is guilty .... ." Id.

98. Plasencia-Ayala, 516 F.3d at 742.
99. Id.

100. Id.
101. Id.
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a sex offender did not constitute a CIMT.10 2 The Board of Immigra-
tion Appeals ("BIA") largely adopted its In re Tobar-Lobo'0 3 analy-
sis.' 0 4 Furthermore, the BIA determined that Nevada's statute
imposed strict liability for failing to register and, therefore, a convic-
tion under the statute could not categorically constitute a CIMT. 0 5

Then, however, the BIA applied the modified categorical approach and
concluded that Plasencia-Ayala's record of conviction demonstrated
that Plasencia-Ayala intended to violate the statute and that his con-
viction constituted a CIMT. 0 6

Plasencia-Ayala filed an appeal to the Ninth Circuit to address
the BIA's decision of whether a conviction for failing to register consti-
tuted a CIMT. 10 7 The DHS argued that the Ninth Circuit should
show deference pursuant to Chevron v. Natural Resources Defense
Council'08 to the BIA's definition of CIMTs and uphold its decision
that a conviction for failing to register constituted a CIMT.10 9 The
Ninth Circuit first rejected that it owed deference to the BIA's defini-
tion of CIMTs because the BIA failed to sufficiently particularize the
definition of the term CIMTs. 110 The Ninth Circuit also refused to
give Chevron deference to the BIA's decision because the BIA was not
the administrator of Nevada's failure-to-register statute and, there-
fore, the BIA lacked authority to interpret the statute."'

102. See id. (stating that the failure-to-register statute prohibited conduct that
could occur without an intentional mens rea). Plasencia-Ayala contended that he
lacked any intent to violate the law. See id. (stating that although Plasencia-Ayala pled
guilty to willfully failing to register as a sex offender, Plasencia-Ayala believed police
officers knew he returned to his home, so Plasencia-Ayala thought he had no duty to
inform the local authorities of his presence).

103. 24 I. & N. Dec. 143 (B.I.A. 2007).
104. Plasencia-Ayala, 516 F.3d at 743.
105. See id. (stating that Nevada's failure-to-register statute did not require a state

of mind for conviction).
106. See id. at 742 (citations omitted) (illustrating that Plasencia-Ayala pled guilty

to "willfully and unlawfully" failing to register).
107. Id. at 741, 743.
108. 467 U.S. 837 (1984).
109. See Plasencia-Ayala, 516 F.3d at 743-44 (citations omitted) (stating that courts

do not afford Chevron deference to the BIA's interpretation of state crime statutes as
CIMTs). Chevron deference is the deference Article III courts give Article I agencies for
the agency's reasonable interpretation of ambiguous language within the statutes Con-
gress has empowered the agency to execute. See Efagene v. Holder, 642 F.3d 918, 920
(10th Cir. 2011) (citing Carpio v. Holder, 592 F.3d 1091, 1096 (10th Cir.2010)) (explain-
ing that under Chevron deference, courts give an agency deference to the agency's inter-
pretation of statutes that Congress delegated administration if the language of that
statute is ambiguous and the agency's interpretation of the statute does not manifestly
contradict the statute).

110. Plasencia-Ayala, 516 F.3d at 744-45 (quoting Galeana-Mendoza v. Gonzales,
465 F.3d 1054, 1058 n.9 (9th Cir. 2006)).

111. See id. at 745 (stating that the BIA lacked expertise for interpreting Nevada's
failure-to-register statute and, therefore, the court did not afford Chevron deference).
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After addressing the Chevron deference issue, the Ninth Circuit
held that failing to register as a sex offender did not constitute a
CIMT. 112 Following the United States Supreme Court's CIMT analy-
sis in United States v. Taylor,113 the Ninth Circuit applied the cate-
gorical approach.1 14 The Ninth Circuit refused to apply the modified
categorical approach. 1 5 Finally, the Ninth Circuit determined that,
in order to constitute a CIMT, the crime required intent and an act of
depravity.116

The Ninth Circuit determined that a conviction under Nevada's
failure-to-register statute required neither intent nor a depraved
act. 1 17 The Ninth Circuit reviewed the failure-to-register statute and
discovered the statute contained no state of mind element. 1 18 The
court explained that without some level of intent, a failure-to-register
conviction could not constitute a CIMT. 119

Furthermore, the Ninth Circuit stated that even if conducted in-
tentionally, a failure-to-register conviction lacked depravity. 120 The
court opined that legislatures prohibit strict liability crimes that lack
depravity and therefore those crimes are not inherently despicable. 12 1

The Ninth Circuit indicated that the Nevada Supreme Court inter-
preted Nevada's failure-to-register statute as a strict liability
offense. 122

The Ninth Circuit next addressed the BIA's decision in Tobar-
Lobo. 123 First, the Ninth Circuit distinguished failing to register as a
sex offender from various sexual or violent CIMTs, the latter of which
are CIMTs without the element of intent. 124 Contrary to sexual or
violent CIMTs, a conviction for failing to register as a sex offender did

112. Id. at 749.
113. 495 U.S. 575 (1990).
114. Plasencia-Ayala, 516 F.3d at 749.
115. Id. (citation omitted).
116. See id. at 746-47 (citations omitted) (explaining that CIMTs require baseness

or depravity and that the Ninth Circuit recognizes an intent requirement).
117. Id. at 747.
118. Id.
119. See id. (citing Quintero-Salazar v. Keisler, 506 F.3d 688, 693 (9th Cir. 2007))

(describing section 179D.550 as a strict liability crime and explaining that such crimes
do not generally constitute CIMTs because those crimes lack elements of intent and
depravity).

120. Id. (citation omitted).
121. Id. (citations omitted).
122. See id. (citing Nollette v. Nevada, 46 P.3d 87, 91 (2002)) (stating that the Ne-

vada Supreme Court interpreted the failure-to-register statute to be regulatory in na-
ture and that statutorily prohibited conduct, which is not inherently vile, does not
generally constitute a CIMT).

123. Id. at 748-50.
124. See id. at 748 (citations omitted) (quoting Tobar-Lobo, 24 I. & N. Dec. 143, 149

(B.I.A. 2007) (Filppu, B.M., dissenting)) (differentiating between failing to register as a
sex offender and the crimes of incest, spousal abuse, child abuse, and statutory rape).
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not require proof of a victim, harm, intent, or any level of devious-
ness.' 25 In Tobar-Lobo, the BIA determined that a failure-to-register
conviction constituted a CIMT because failing to register violated a
duty to society.12 6 The Ninth Circuit, however, criticized the BIA's
decision because every criminal conviction inherently breaches some
duty to society and, therefore, the BIA's definition of CIMTs was
overly broad.' 2 7 The Ninth Circuit explained that all crimes run con-
trary to societal duties, and thus a breach of those duties cannot be
the sole benchmark of CIMTs.i 2 8 Finally, the Ninth Circuit criticized
the BIA for confusing failing to register as a sex offender with the un-
derlying sexual offense.' 29

The Ninth Circuit determined that failing to register as a sex of-
fender categorically lacked the requisite baseness or depravity of
CIMTs and that the modified categorical approach was inappropriate
in its analysis.' 30 The Ninth Circuit stated that before a court applies
the modified categorical approach, it must determine that a conviction
under the statute may constitute a CIMT.' 31 The Ninth Circuit
stated that failing to register as a sex offender lacked baseness or de-
pravity so a conviction under Nevada's failure-to-register statute
could not constitute a CIMT and any further investigation would be
unnecessary.1

32

C. IN RE SiLVA-TREVINO: THE ATTORNEY GENERAL ATTEMPTED TO

CURE THE NATION'S IMMIGRATION LAW PATCHWORK

In In re Silva-Trevino,13 3 the United States Attorney General
wrote an opinion to homogenize the various analyses used to deter-
mine what constitutes a crime involving moral turpitude ("CIMT"). i 34

Prior to the Attorney General's opinion, the Board of Immigration Ap-
peals ("BIA") had applied different analyses depending upon the fed-
eral circuit in which the BIA presided.' 35 In Silva-Trevino, however,
the Attorney General required the immigration judges ("IJ") and the
BIA to analyze CIMTs in a uniform fashion.' 3 6

125. Id. (quoting Tobar-Lobo, 24 I. & N. Dec. at 149).
126. Tobar-Lobo, 24 I. & N. Dec. at 149.
127. Plasencia-Ayala, 516 F.3d at 748 (citations omitted).
128. Id. (citations omitted).
129. Id.
130. Id. at 749 (citations omitted).
131. Id. (citation omitted).
132. Id.
133. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
134. Silva-Trevino, 24 I. & N. Dec. 687, 688 (Att'y Gen. 2008).
135. Silva-Trevino, 24 I. & N. Dec. at 693.
136. Id. at 687; see also id. at 688 (stating that Silva-Trevino presented a chance to

establish a uniform national framework for CIMT analysis).
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In 1962, Cristoval Silva-Trevino became a lawful permanent resi-
dent. 13 7 In 2004, he pled no contest to the crime of indecency with a
child under Texas Penal Code Title 5, section 21.11,138 which was a
second-degree felony.1 39 In November 2005, the Department of
Homeland Security ("DHS") began removal proceedings against Silva-
Trevino on the basis that he was convicted of an aggravated crime. 140

The IJ held that Silva-Trevino's conviction was an aggravated crime,
which rendered him removable.14 1 Silva-Trevino requested discre-
tionary relief, asking that his status be adjusted to naturalized citizen
instead of being removed. 142 He argued that his aggravated felony did
not prohibit adjustment because his conviction did not constitute a
CIMT.1

4 3

The IJ rejected Silva-Trevino's argument, finding the Texas stat-
ute covered offenses categorically held to be CIMTs and, therefore, re-
fused to grant discretionary relief.144 On appeal, the BIA determined
the Texas statute criminalized some non-morally turpitudinous con-
duct and Silva-Trevino's conviction did not constitute a CIMT. 145 Pur-
suant to his power under the Code of Federal Regulations, the
Attorney General ordered the BIA to submit the case for his review. 14 6

The Attorney General set forth a three-step analysis for determin-
ing what constitutes a CIMT. 14 7 The first step was the categorical
approach under which the court would compare the language of the

137. Id.
138. TEXAs PENAL CODE ANN. § 21.11 (West 2003).

(a) A person commits an offense if, with a child younger than 17 years of age,
whether the child is of the same or opposite sex, the person:

(1) engages in sexual contact with the child or causes the child to engage in
sexual contact; or
(2) with intent to arouse or gratify the sexual desire of any person:

(A) exposes the person's anus or any part of the person's genitals,
knowing the child is present; or
(B) causes the child to expose the child's anus or any part of the child's
genitals.

(b) It is an affirmative defense to prosecution under this section that the actor:
(1) was not more than three years older than the victim and of the opposite
sex ....

Id. At the time of the criminal conduct, Silva-Trevino was approximately 64 years old.
Silva-Trevino, 24 I. & N. Dec. at 690.

139. Id.
140. Id. at 691.
141. Id.
142. Id. (citation omitted).
143. Id. at 691-92 (citation omitted).
144. Id. at 691.
145. Id. at 691-92.
146. Id. at 687. Title 8 section 1003.1(h)(1)(i) of the Code of Federal Regulations

empowers the Attorney General to review BIA decisions. 8 C.F.R. § 1003.1(h)(1)(i)
(2010); see generally Dadhani, supra note 11, at 313.

147. Silva-Trevino, 24 I. & N. Dec. at 687.
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statute of conviction against the definition of CIMTs. 148 The Attorney
General also created a uniform method of statutory analysis, the real-
istic probability test, which required IJs and the BIA to examine case
law to determine whether a realistic probability existed that a court
could convict a person under the statute of a crime that did not cate-
gorically constitute a CIMT.149 The realistic probability test required
more than a hypothetical possibility that the conviction might not con-
stitute a CIMT.1 50 The second step of the Attorney General's analysis
was the modified categorical approach, which allowed IJs and the BIA
to review criminal court documents to ascertain whether the specific
circumstances of the defendant's conviction constituted a CIMT.15 '
The Attorney General suggested a third step, which empowered IJs to
explore and acquire evidence beyond the defendant's record of convic-
tion. 152 Additionally, the Attorney General created a homogenous def-
inition for CIMTs.15 3 The Attorney General defined CIMTs under
immigration law to require both some degree of intent and reprehensi-
ble conduct. 15 4 The Attorney General remanded the case to the BIA to
determine whether Silva-Trevino committed a CIMT as defined by the
Attorney General's model.155

D. MARMOLEJO-CAMPOS V. HOLDER: THE RESURRECTION OF IN RE

TOBAR-LOBO

In Marmolejo-Campos v. Holder,15 6 the United States Court of
Appeals for the Ninth Circuit afforded the Board of Immigration Ap-
peals ("BIA") the same deference in regard to crimes involving moral
turpitude ("CIMTs") as other ambiguous immigration law terms.157

In Marmolejo-Campos, the Department of Homeland Security ("DHS")
began removal proceedings for two or more convictions of CIMTs
against Armando Marmolejo-Campos.15

8 In 1983, Marmolejo-Campos
entered the United States and, in 1990, he was convicted of felony
theft.159 In 1997, Marmolejo-Campos pled guilty to driving under the

148. Id. (citations omitted).
149. Id. at 697.
150. Id.
151. Id. at 690.
152. Id. at 699.
153. Id. at 687.
154. Id.
155. Id. at 709.
156. 558 F.3d 903 (9th Cir. 2009) (en banc).
157. Marmolejo-Campos v. Holder, 558 F.3d 903, 911 (9th Cir. 2009) (en banc).
158. Marmolejo-Campos, 558 F.3d at 906.
159. Id. at 905.
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influence ("DUI"). 160 In 2002, he pled guilty to a second DUI charge
and the DHS began removal proceedings. 16 1

The immigration judge ("IJ") held Marmolejo-Campos was remov-
able for two convictions of CIMTs because his two DUI convictions
constituted CIMTs.162 On appeal, the BIA affirmed the IJ's hold-
ing.16 3 The BIA relied upon its decision in In re Lopez-Meza, 16 4 in
which the BIA held a conviction of Arizona's DUI statute constituted a
CIMT. 16 5 In 2003, the Ninth Circuit overruled Lopez-Meza, but did
not foreclose the possibility that convictions under Arizona's DUI stat-
ute could constitute CIMTs under the modified categorical analy-
sis. 166 Therefore, the BIA applied a modified categorical approach
and affirmed the IJ's decision. 16 7 Marmolejo-Campos then appealed
to the Ninth Circuit. 168 A divided panel denied the appeal, but the
Ninth Circuit heard the case en banc. 169

Before the Ninth Circuit examined the BIA's decision, the Ninth
Circuit determined the standard of review. 170 The Ninth Circuit ex-
plained that deference pursuant to Chevron v. Natural Resources De-
fense Council'7 ' is not afforded to all administrative law agencies. 172

The BIA, however, is authorized to create and enforce rules on parties
to the case and can create precedential orders, which bind third par-
ties.173 Thus, the Ninth Circuit afforded the BIA Chevron deference
on decisions regarding CIMTs. 174 In so doing, the Ninth Circuit over-
ruled the portion of Plasencia-Ayala v. Mukasey 175 that explicitly af-
forded no deference to the BIA's decisions. 176

160. Id.
161. Id. at 905-06.
162. Id. at 906.
163. Id.
164. 22 I. & N. Dec. 1188 (B.I.A. 1999).
165. Marmolejo-Campos, 558 F.3d at 906.
166. See id. at 906-07 (stating that the overruling precedent did not foreclose the

possibility that the DUI statute could constitute a CIMT in certain circumstances as
evidenced by the record of conviction).

167. See id. (stating that the overruling precedent did not foreclose the possibility
that the DUI statute could constitute a CIMT in certain circumstances as evidenced by
the record of conviction).

168. Id. at 907.
169. Id.
170. Id.
171. 467 U.S. 837 (1984).
172. Marmolejo-Campos, 558 F.3d at 909.
173. Id.
174. Id.
175. 516 F.3d 738 (9th Cir. 2008), overruled en banc on other grounds by Marmolejo-

Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).
176. See Marmolejo-Campos, 558 F.3d at 911 (overruling specifically pages 744-45 of

Plasencia-Ayala); see also Plasencia-Ayala v. Mukasey, 516 F.3d 728, 744-45 (9th Cir.
2008) (rejecting the DHS argument that the Ninth Circuit should award Chevron defer-
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The Ninth Circuit was the last of the eleven circuits to award the
DHS deference in its reasonable interpretations of the definition of
CIMTs. 177 The Ninth Circuit cited several other ambiguous terms
within immigration law, which the DHS interpreted and the Ninth
Circuit afforded Chevron deference.' 17 The Ninth Circuit noted that
the BIA had previously done little to interpret moral turpitude, which
caused the Ninth Circuit to hesitate to afford deference to CIMTs in-
terpretations in the past.179 The Ninth Circuit, however, welcomed
the United States Attorney General's definition of CIMTs, which re-
quired some form of intent and a reprehensible act. 180 The Ninth Cir-
cuit did not overrule other portions of Plasencia-Ayala.'s 1 Indeed, the
dissent in Marmolejo-Campos acknowledged that the Ninth Circuit's
decision in Plasencia-Ayala continued to supersede the BIA's decision
in Tobar-Lobo.i8 2

E. EFAGENE V. HOLDER: THE TENTH CIRCUIT AGREED THAT FAILING

TO REGISTER AS A SEX OFFENDER Is NOT A CRIME

INVOLVING MORAL TURPITUDE

In Efagene v. Holder,8 3 the United States Court of Appeals for
the Tenth Circuit stated that a conviction for failing to register as a
sex offender did not constitute a crime involving moral turpitude
("CIMT").18 4 In Efagene, the Department of Homeland Security
("DHS") began removal proceedings for two or more convictions of
CIMTs against Francis Efagene. l85 In 2005, Efagene pled guilty to
misdemeanor sexual conduct without consent.' 8 6 In 2007, Efagene
pled guilty to failing to register as a sex offender under Colorado Re-

ence to BIA definitions and decisions), overruled en banc on other grounds by
Marmolejo-Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).

177. See Marmolejo-Campos, 558 F.3d at 911-12 (stating that the Ninth Circuit
joined all other circuit courts when that court required deference to the BIA's definition
of the term CIMT).

178. Id. at 911 (citations omitted).

179. Id. at 910.
180. Id. (citing Silva-Trevino, 24 I. & N. Dec. 687, 688, 706 (Att'y Gen. 2008)).

181. See id. at 903 (failing to address the analysis of whether failing to register as a
sex offender constituted a CIMT).

182. Id. at 931 n.23 (Berzon, J., dissenting) (citing Palencia-Ayala, 516 F.3d at 746-
49).

183. 642 F.3d 918 (10th Cir. 2011).
184. See Efagene v. Holder, 642 F.3d 918, 925-26 (10th Cir. 2011) (stating that fail-

ing to register as a sex offender lacked a reprehensible act and therefore did not categor-
ically constitute a CIMT and refused to apply the modified categorical approach).

185. Efagene, 642 F.3d at 920.
186. Id.
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vised Statues section 18-3-412.5187 and served a thirty-day imprison-
ment sentence.'

8 8

Efagene argued unsuccessfully before the immigration judge
("IJ") that a failure-to-register conviction did not constitute a CIMT
and the IJ ordered him removed for two or more convictions of
CIMTs.18 9 On appeal, Efagene argued that the Board of Immigration
Appeals ("BIA") wrongly decided In re Tobar-Lobo' 90 and that in
Plasencia-Ayala v. Mukasey, 19 1 the United States Court of Appeals for
the Ninth Circuit rejected the BIA's reasoning in Tobar-Lobo.192 The
BIA, however, agreed with the IJ that the BIA's decision in Tobar-
Lobo controlled the issue and affirmed IJ's removal of Efagene. 19 3

The BIA stated that the Ninth Circuit's holding in Plasencia-
Ayala did not apply because Efagene arose in the Tenth Circuit. 194

Also, the BIA believed Tobar-Lobo remained good law because in
Tobar-Lobo, the BIA applied the same categorical approach the
United States Attorney General subsequently mandated in In re
Silva-Trevino19 5 for all analysis of CIMTs. 19 6 Efagene then petitioned
the Tenth Circuit to review the BIA's removal order. 19 7

The Tenth Circuit first addressed the DHS's argument that the
court should show deference to the BIA's and IJ's determinations. 198

The DHS reasoned that the BIA's decision relied upon a prior pub-
lished decision, Tobar-Lobo, and that the BIA's and IJ's interpreta-
tions of moral turpitude were reasonable under immigration law,
which Congress charged it to administer. 9 9 The Tenth Circuit re-
jected this argument.20 0 The Tenth Circuit stated that the BIA's deci-
sions do not receive the deference afforded by Chevron v. Natural

187. COLO. REV. STAT. § 18-3-412.5(1)(a), (3) (2011). "(1) A person ... commits the
offense of failure to register as a sex offender [when]: (a) Failure to register pursuant to
article 22 of title 16, C.R.S." Id. § 18-3-412.5(1)(a). "(3)(a) Failure to register as a sex
offender is a class 1 misdemeanor ... " Id. § 18-3-412.5(3).

188. Efagene, 642 F.3d at 920.
189. Id.
190. 24 I. & N. Dec. 143 (B.I.A. 2007).
191. 516 F.3d 738 (9th Cir. 2008), overruled en banc on other grounds by Marmolejo-

Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).
192. Efagene, A091 035 601, 2010 WL 3355097, at *1 (B.I.A. Aug. 5, 2010), vacated

and rev'd, 642 F.3d 918 (10th Cir. 2011).
193. Id. at *1-2.
194. Id. at *1.
195. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
196. See Efagene, 2010 WL 3355097, at *2 (citing Silva-Trevino, 24 I. & N. Dec. 687

(Att'y Gen. 2008)) (reasoning that the Attorney General's opinion in Silva-Trevino did
not alter the categorical analysis which the BIA undertook in Tobar-Lobo).

197. Efagene, 642 F.3d at 920.
198. Id.
199. Id. at 920-21 (citing Tobar-Lobo, 24 I. & N. Dec. at 146).
200. See id. at 921 (stating that the BIA's interpretation was unreasonable and

therefore due no deference).
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Resources Defense Council20 1 for interpretations of substantive state
law because Congress never charged the agency with such a task.20 2

The Tenth Circuit further stated that Chevron deference, even if ap-
plicable, would not help the DHS because the decision that a convic-
tion for failing to register constituted a CIMT was not reasonable. 20 3

The Tenth Circuit also afforded considerably less deference to the
BIA's decision because the categorization of a failure-to-register con-
viction constituting a CIMT was at odds with previous precedent. 20 4

The Tenth Circuit next applied the categorical approach found in
United States v. Taylor 20 5 to determine if a conviction for failing to
register as a sex offender constituted a CIMT.20 6 Analyzing Colo-
rado's failure-to-register statute, the Tenth Circuit addressed the
BIA's decision in Tobar-Lobo.20 7 First, the Tenth Circuit noted that
the BIA in Tobar-Lobo included failing to register as a sex offender
within a class exceptional to CIMTs because some obligations, such as
registering, are too critical not to heed.20 8 The Tenth Circuit criticized
the BIA's expansive definition of CIMTs because all crimes are a
breach of some societal duty.20 9 Furthermore, the Tenth Circuit
stated the BIA's expansive definition would undermine the very
meaning of moral turpitude.2 10 Second, the Tenth Circuit distin-
guished between failing to register as a sex offender and sexual and
violent CIMTs, which do not require intent.21 1 The court opined that
failing to register as a sex offender lacked an identifiable victim and
was unlike any socially repugnant sexual or violent crime.2 12 Finally,
the Tenth Circuit stated that a conviction for failing to register as a

201. 467 U.S. 837 (1984).
202. Efagene, 642 F.3d at 921 (quoting Marmolejo-Campos v. Holder, 558 F.3d 903,

907 (9th Cir. 2009) (en banc)).
203. Id. (quoting Chevron v. Natural Res. Def. Council, 467 U.S. 837, 845 (1984)).
204. Id. at 922-23 (citations omitted).
205. 495 U.S. 575 (1990).
206. Efagene, 642 F.3d at 921 (citing Marmolejo-Campos, 558 F.3d at 912). The

Tenth Circuit expressed that the Attorney General's framework as set forth in Silva-
Trevino did not affect the U.S. Supreme Court's use of the Taylor categorical approach.
Id. at 921 n.2.

207. See id. at 922 (recounting the BIA's reliance on the reasoning of Tobar-Lobo).
208. See id. (quoting Tobar-Lobo, 24 I. & N. Dec. at 146-47) (stating that the BIA

recognized that failing to register as a sex offender was a regulatory offense, that regu-
latory offenses do not constitute CIMTs, and that failing to register as a sex offender
was an exception to the regulatory offense rule).

209. Id. (citations omitted).
210. See id. (stating that Tobar-Lobo's expansive definition would cause aliens to be

removable for convictions of two or more crimes of any kind).
211. Id. at 922 (citing Plasencia-Ayala v. Holder, 516 F.3d 738, 748 (9th Cir. 2008),

overruled en banc on other grounds by Marmolejo-Campos v. Holder, 558 F.3d 903 (9th
Cir. 2009)).

212. See id. at 922 (citing Plasencia-Ayala, 516 F.3d at 748) (distinguishing child
abuse, which is inherently socially repugnant independent of statutory prohibitions).
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sex offender did not categorically constitute a CIMT.2 13 In addition,
the Tenth Circuit refused to apply a modified categorical analysis to
Efagene's conviction for failing to register as a sex offender because
the court found no circumstance in which failing to register was vile or
depraved.

214

IV. ANALYSIS

In Pannu v. Holder,2 15 the United States Court of Appeals for the
Ninth Circuit remanded the case to determine whether a conviction
under California's failure-to-register statute categorically constituted
a crime involving moral turpitude ("CIMT"). 21 6 In Pannu, the Ninth
Circuit remanded the case after it corrected misperceptions about the
In re Tobar-Lobo2 17 progeny. 2 18 The Ninth Circuit in Pannu ordered
the Board of Immigration Appeals ("BIA") to consider the matter as
one of first instance regarding whether a conviction for failing to regis-
ter as a sex offender constituted a CIMT.2 19 In ordering a review of
this legal question in the first instance, the Ninth Circuit stripped the
BIA of outdated precedent and directed the BIA to refer to and apply
recent developments to determine what constitutes a CIMT.2 20

In Pannu, the Ninth Circuit correctly ended the mischaracteriza-
tion that a conviction for failing to register as a sex offender consti-
tuted a CIMT. 22 1 This Analysis will show that the Ninth Circuit
correctly dismissed the BIA's decision in Tobar-Lobo.22 2 This Analy-
sis will demonstrate that the Ninth Circuit clarified the misconceived
progeny of Tobar-Lobo.22 3 Finally, this Analysis will show that the
Ninth Circuit correctly applied the United States Attorney General's

213. Id. at 925.
214. Id. at 926.
215. 639 F.3d 1225 (9th Cir. 2011).
216. Pannu v. Holder (Pannu II), 639 F.3d 1225, 1226, 1229 (9th Cir. 2011).
217. 24 I. & N. Dec. 143 (B.I.A. 2007).
218. Compare Pannu 11, 639 F.3d at 1227-29 (recounting the legally significant de-

velopments which affected Tobar-Lobo), with Efagene, A091 035 601, 2010 WL
3355097, at *2 (B.I.A. Aug. 5, 2010) (refusing to apply the Ninth Circuit's Plasencia-
Ayala decision to the Tenth Circuit), vacated and rev'd, 642 F.3d 918 (10th Cir. 2011),
and Mata-Guerrero v. Holder, 627 F.3d 256, 258-59 (7th Cir. 2010) (paraphrasing that
the Board of Immigration Appeals refused to apply the Ninth Circuit's Plasencia-Ayala
decision in the Seventh Circuit, yet applied Tobar-Lobo for its analysis of whether fail-
ing to register as a sex offender constituted a CIMT).

219. Pannu 11, 639 F.3d at 1226.
220. See id. at 1229 (ordering the BIA to apply the correct definition of CIMT as

used in Silva-Trevino); see also id. at 1229 n.5 (recommending the BIA to consider
Plasencia-Ayala and Efagene).

221. See infra notes 226-333 and accompanying text.
222. See infra notes 226-88 and accompanying text.
223. See infra notes 289-318 and accompanying text.
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approach in In re Silva-Trevino2 24 to correct Tobar-Lobo's expansive
analysis of CIMTs. 22 5

A. TOBAR-LOBO? TRY TOTAL Loco! THE NINTH CIRCUIT CORRECTLY
DISMISSED THE BIA's DECISION IN IN RE TOBAR-LOBO

The United States Court of Appeals for the Ninth Circuit correctly
remanded Pannu v. Holder2 26 to the Board of Immigration Appeals
("BIA") to consider whether a failure-to-register conviction constituted
a crime involving moral turpitude ("CIMT"). 22 7 The Ninth Circuit rec-
ognized that In re Tobar-Lobo22 8 controlled the BIA's first decision in
Pannu.2 29 Indeed, in 2007, Tobar-Lobo was perfectly applicable to the
Pannu court because in both Pannu and Tobar-Lobo, the question was
the same: whether a conviction under California's failure-to-register
statute constituted a CIMT.2 30 Despite the identical questions of law,
the Ninth Circuit ordered the BIA to reexamine the holding in Tobar-
Lobo in light of recent developments contradicting Tobar-Lobo.23 1 Ef-
fectively, the Ninth Circuit dismissed the BIA's decision in Tobar-
Lobo.2

3 2

224. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
225. See infra notes 319-33 and accompanying text.
226. 639 F.3d 1225 (9th Cir. 2011).
227. See infra notes 226-88 and accompanying text.
228. 24 I. & N. Dec. 143 (B.I.A. 2007).
229. See Pannu v. Holder (Pannu I/), 639 F.3d 1225, 1227 (9th Cir. 2011) (noting

that the BIA issued Tobar-Lobo immediately before the BIA received Pannu on remand
for the first time and that the BIA found Tobar-Lobo controlling).

230. See Pannu 11, 639 F.3d at 1226-27 (citing Tobar-Lobo, 24 1. & N. Dec. 143
(B.I.A. 2007)) (stating that the Ninth Circuit in Pannu and the BIA in Tobar-Lobo con-
sidered whether convictions under California Penal Code section 290(g)(1) constituted
CIMTs).

231. Compare Tobar-Lobo, 24 I. & N. Dec. at 144, 146 (citation omitted) (finding
that a conviction under California Penal Code section 290(g)(1) categorically constituted
a CIMT), with Pannu 11, 639 F.3d at 1226 (stating that in light of the several develop-
ments since Tobar-Lobo, the Ninth Circuit remanded for the BIA to reconsider its influ-
ence on the case of Pannu in the first instance), Pannu 11, 639 F.3d at 1229 (ordering the
BIA to apply the U.S. Attorney General's correct definition of CIMTs), and Pannu II,
639 F.3d at 1229 n.5 (recommending the BIA to consider Plasencia-Ayala and Efagene).

232. Compare Pannu 11, 639 F.3d at 1226-27 (stating that the BIA found Tobar-
Lobo controlling and therefore the BIA determined that Pannu was removable because
failing to register as a sex offender constituted a CIMT), with id. at 1226 (stating that in
light of the several developments since Tobar-Lobo, the Ninth Circuit remanded for the
BIA to reconsider its influence on Pannu in the first instance), id. at 1227 (quoting
Plasencia-Ayala v. Mukasey, 516 F.3d 738, 746, overruled en banc on other grounds by
Marmolejo-Campos v. Holder, 558 F.3d 903 (9thCir. 2009)) (stating that the Ninth Cir-
cuit rejected Tobar-Lobo in Plasencia-Ayala), id. at 1228 (stating that the Ninth Circuit
in Marmolejo-Campos v. Holder did not overrule Plasencia-Ayala insofar as the Ninth
Circuit addressed failing to register as a sex offender constituted a CIMT), id. (stating
that the Ninth Circuit perceived Tobar-Lobo to conflict with the Attorney General's in-
tent requirement from Silva-Trevino), and id. at 1229 n.5 (suggesting that the BIA con-
sider Plasencia-Ayala and Efagene on remand). Additionally, see Plasencia-Ayala, 516

[Vol. 45



2012]WHAT DID MORK SAY TO MINDY WHEN HE FORGOT 637

The Ninth Circuit correctly dismissed the BIA's decision in Tobar-
Lobo because a conviction for failing to register as a sex offender did
not involve a base, vile, reprehensible conduct, and did not require the
element of intent.2 33 First, failing to register as a sex offender lacks
depravity. 23 4 Courts have confused failing to register as a sex of-
fender with the depravity of sexual and violent crimes from which the
duty to register arises.23 5 Courts have also rationalized the lack of
depravity with prevention of potential crimes.2 36 Second, even the
BIA in Tobar-Lobo admitted failing to register as a sex offender lacks
intent, but the BIA attempted to apply an exception to the intent
requirement. 2 37

1. Failing to Register as a Sex Offender Lacks the Requisite
Element of Depravity to Constitute a Crime Involving
Moral Turpitude

In In re Tobar-Lobo,238 the Board of Immigration Appeals ("BIA")
incorrectly assumed that failing to register as a sex offender consti-
tuted a base, vile, or depraved act.2 3 9 In In re Silva-Trevino,240 the
United States Attorney General required that crimes involving moral
turpitude ("CIMTs") contain reprehensible conduct for a criminal con-
viction under the statute of conviction. 24 1 Failing to register is not a
depraved act because failing to register lacks an actual victim or
harm. 242 Also, the Attorney General required that to determine if a
conviction under a statute constitutes a CIMT, a court must examine
case law to determine whether courts have convicted a person under

F.3d at 741 (concluding that failing to register as a sex offender did not constitute a
CIMT) and Efagene v. Holder, 642 F.3d 918, 925-26 (10th Cir. 2011) (stating that failing
to register as a sex offender did not constitute a CIMT).

233. See infra notes 238-88 and accompanying text.
234. See infra notes 238-73 and accompanying text.
235. See infra notes 247-62 and accompanying text.
236. See infra notes 263-73 and accompanying text.
237. See infra notes 274-88 and accompanying text.
238. 24 I. & N. Dec. 143 (B.I.A. 2007).
239. See infra notes 238-73 and accompanying text.
240. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
241. Silva-Trevino, 24 I. & N. Dec. 687, 687 (Att'y Gen. 2008); see also Tobar-Lobo,

24 I. & N. Dec. 143, 148 (B.I.A. 2007) (Filppu, B.M., dissenting) (stating that the defini-
tion of a CIMT required a combination of intent and depravity).

242. Compare Silva-Trevino, 24 I. & N. Dec. at 687 (stating that a CIMT required a
reprehensible conduct), with Tobar-Lobo, 24 I. & N. Dec. at 148 (stating that a convic-
tion under section 290(g)(1) required no proof of harm to any person), Plasencia-Ayala v.
Mukasey, 516 F.3d 738, 748 (9th Cir. 2008) (citing Tobar-Lobo, 24 I. & N. Dec. at 149)
(stating that a conviction under section 179D.550 required no proof of harm to any per-
son), overruled en banc on other grounds by Marmolejo-Campos v. Holder, 558 F.3d 903
(9th Cir. 2009), and Efagene v. Holder, 642 F.3d 918, 922 (10th Cir. 2011) (citing
Plasencia-Ayala, 516 F.3d at 748) (stating that Colorado's failure-to-register statute did
not categorically involve an actual victim or harm).
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the statute for conduct that does not categorically constitute reprehen-
sible conduct. 2 43 Indeed, courts have discovered numerous examples
where failure-to-register statutes extended to conduct lacking any de-
monstrable harm, victim, or reprehensibility. 2 44 Once the BIA discov-
ered the statute of conviction lacked reprehensibility, the BIA should
have concluded that a failure-to-register conviction did not constitute
a CIMT. 24 5 Instead, the BIA incorrectly sought to analogize failing to
register as a sex offender to other crimes giving rise to the duty to
register and the potential recidivism of those crimes.2 46

a. The BIA in In re Tobar-Lobo Confused Failing to Register as a
Sex Offender with Sexual and Violent Crimes Involving
Moral Turpitude

In In re Tobar-Lobo,24 7 the Board of Immigration Appeals ("BIA")
incorrectly confused the despicability of sex crimes giving rise to the
duty to register with failing to register as a sex offender. 2 48 The BIA
reasoned that certain sexual and violent CIMTs disgusted the public
and therefore failing to register must likewise constitute a CIMT.24 9

The BIA reasoned the public reviled sex crimes; legislatures created
sex offender registration statutes; therefore, failing to register as a sex
offender is publicly reviled.250

243. Silva-Trevino, 24 I. & N. Dec. at 697.
244. See Tobar-Lobo, 24 I. & N. Dec. at 148-49 (citing People v. Moss, 120 P.3d 1050

(Cal. 2005); People v. Barker, 96 P.3d 507 (Cal. 2004)) (illustrating that California's
failure-to-register statute extended to a defendant who went to the police department
six working days late to update his registration); see also Plasencia-Ayala, 516 F.3d at
747 (stating that Nevada's failure-to-register statute extended to crimes such as regis-
tering after the deadline and accidently mailing registration forms to the wrong ad-
dress); Efagene, 642 F.3d at 924 (stating that Colorado's failure-to register-statute
prohibited conduct that did not constitute depravity).

245. Compare Tobar-Lobo, 24 I. & N. Dec. at 149-50 (stating that California's fail-
ure-to-register statute did not constitute a CIMT because that statute criminalized con-
duct that lacked depravity), with Efagene, 642 F.3d at 926 (stating that the categorical
approach asks whether case law illustrates that the statute of conviction extends only to
conduct not involving moral turpitude, thereby concluding the analysis), and Silva-Tre-
vino, 24 I. & N. Dec. at 687 (stating that the definition of a CIMT required a combina-
tion of intent and depravity).

246. See infra notes 263-73 and accompanying text.
247. 24 I. & N. Dec. 143 (B.I.A. 2007).
248. See infra notes 247-62 and accompanying text.
249. See Tobar-Lobo, 24 I. &. N. Dec. 143, 145-46 (B.I.A. 2007) (footnote omitted)

(stating that child abuse, spousal abuse, and statutory rape constituted CIMTs, stating
that the proliferation of sex offender registration statutes illustrated public outrage
against failing to register, and concluding that failing to register as a sex offender falls
into the same category as sexual CIMTs).

250. See Tobar-Lobo, 241. & N. Dec. at 145-46 (supporting the depravity of failing to
register as a sex offender with the societal disgust with sex crimes and the proliferation
of sex offender registration statutes).
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Primarily, the BIA's reasoning was fallacious because public dis-
gust in the conviction under which one's duty to register arises is not
tantamount to public disgust to one's failing to register.25 1 Several
courts have commented that the BIA erred in confusing the duty giv-
ing rise to one's duty to register and one's failing to register. 252 In
Tobar-Lobo, the BIA confused the public's incidental disgust in sex
crimes with one's unrelated failure to register as a sex offender. 2 53

Secondarily, failing to register as a sex offender does not approach
the depravity of incest, rape, or any sex crime under which a duty to
register might arise.2 54 The BIA defined the depravity of failing to
register by the aggregate despicability of all crimes from which the
duty to register might arise. 25 5 Some of those crimes trigger the duty
to register and categorically constitute CIMTs; however, at least one
crime triggers the duty to register but does not categorically constitute
a CIMT.

2 5 6

The facts in Pannu offer an illustrative example of why the BIA's
reasoning in Tobar-Lobo was illogical and created absurd results. 2 5 7

251. See id. at 148-49 (Filppu, B.M., dissenting) (stating that the simple forgetful-
ness of a sex offender who is five days late to reregister victimizes no one); see also
Efagene v. Holder, 642 F.3d 918, 924 (10th Cir. 2011) (stating that a sex offender who
changed residences without notifying police created only generalized risk, that failing to
meet the requirements of the sex offender registration carries no inherently high risk,
and that the recent proliferation of sex offender registration statutes underscored that
failure-to-register statutes prohibited conduct that society does not consider malum in
se); Plasencia-Ayala v. Mukasey, 516 F.3d 738, 748-49 (9th Cir. 2008) (stating sexual
offense is reprehensible and failing to register is not reprehensible, and therefore hold-
ing that merely failing to register cannot constitute the reprehensible conduct of a
CIMT), overruled en banc on other grounds by Marmolejo-Campos v. Holder, 558 F.3d
903 (9thCir. 2009).

252. See Plasencia-Ayala, 516 F.3d at 748 (stating that failing to register is not rep-
rehensible but the conduct giving rise to the duty to register is reprehensible); see also
Efagene, 642 F.3d at 924 (citing Plasencia-Ayala, 516 F.3d at 748) (same); Pannu v.
Holder (Pannu II), 639 F.3d 1225, 1228 (9th Cir. 2011) (citing Plasencia-Ayala, 516 F.3d
at 748-49) (same).

253. See Plasencia-Ayala, 516 F.3d at 748 (stating that failing to register is not rep-
rehensible but the conduct giving rise to the duty to register that is reprehensible); see
also Efagene, 642 F.3d at 924 (citing Plasencia-Ayala, 516 F.3d at 748) (same); Pannu
11, 639 F.3d at 1228 (citing Plasencia-Ayala, 516 F.3d at 748-49) (same).

254. See Tobar-Lobo, 24 I. & N. Dec. at 149-50 (rejecting the comparison of sex
crimes to failing to register); see also Efagene, 642 F.3d at 922 (same); Plasencia-Ayala,
516 F.3d at 148 (same).

255. See Tobar-Lobo, 24 I. & N. Dec. at 145-47 (majority opinion) (supporting the
depravity of failing to register as a sex offender with the societal disgust with sex crimes
and the proliferation of sex offender registration statutes).

256. Compare CAL. PENAL CODE § 290(c) (West 2007) (stating that convictions of in-
cest, statutory rape, and indecent exposure, respectively sections 285, 261, and 314,
trigger the duty to register as a sex offender), with Tobar-Lobo, 24 I. & N. Dec. at 146
(stating that the convictions of incest and statutory rape categorically constituted
CIMTs), and Pannu 11, 639 F.3d at 1227 (stating that convictions of indecent exposure
do not categorically constitute CIMTs).

257. See infra notes 258-62 and accompanying text.
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Pannu received two convictions of indecent exposure-a crime that
the Ninth Circuit stated did not categorically constitute a CIMT. 258

The BIA found Pannu removable because failing to register as a sex
offender categorically constituted a CIMT. 259 The BIA relied upon
Tobar-Lobo, in which it stated that failing to register as a sex offender
was despicable because crimes giving rise to a duty to register were
also despicable. 2 60 Categorically speaking, the government could not
deport Pannu for 100 convictions of indecent exposure, but the govern-
ment could deport Pannu for merely two convictions for failing to reg-
ister.26 1 Not all crimes giving rise to the duty to register categorically
constitute CIMTs; therefore the BIA's reasoning and the despicability
of other crimes were irrelevant to the correct analysis of depravity
within the analysis of the failure-to-register statute.26 2

b. The BIA in In re Tobar-Lobo Confused Failing to Register as a
Sex Offender with Potential Recidivist Crimes

In In re Tobar-Lobo,26 3 the Board of Immigration Appeals ("BIA")
incorrectly found that failing to register was base, vile, or depraved
because the court relied upon the potential for repeat offenses. 2 64 The
BIA's recidivism reasoning was that failing to register as a sex of-
fender constituted depraved conduct because legislatures intended sex
offender registration statutes to prevent the potential repeat offense of
depraved conduct. 26 5 First, the BIA's reasoning in Tobar-Lobo relied
upon potential recidivism without evidence or occurrence of such po-

258. Pannu 1I, 639 F.3d at 1226-27.
259. Id. at 1227.
260. See Tobar-Lobo, 241. & N. Dec. at 145-46 (supporting the depravity of failing to

register as a sex offender with the societal disgust with sex crimes and the proliferation
of sex offender registration statutes).

261. Compare id. (equating the depravity of failing to register with societal disgust
toward sex crimes and the proliferation of sex offender registration statutes), with
Pannu 11, 639 F.3d at 1227 (stating that convictions of indecent exposure do not categor-
ically constitute CIMTs), and 8 U.S.C. § 1227(a)(2)(A)(ii) (2006) (stating that an alien is
deportable if the alien is convicted of two or more CIMTs).

262. Compare Tobar-Lobo, 24 1. & N. Dec. at 145-46 (basing the purported depravity
of failing to register as a sex offender on societal disgust toward sex crimes and the
proliferation of sex offender registration statutes), with Pannu, 639 F.3d at 1227 (stat-
ing that convictions of indecent exposure do not categorically constitute CIMTs), and
Silva-Trevino, 24 1. & N. Dec. at 697 (stating that courts must examine the case law of
the statute of conviction to determine whether the statute has ever extended to conduct
that did not constitute a CIMT).

263. 24 I. & N. Dec. 143 (B.I.A. 2007).
264. See infra notes 263-73 and accompanying text.
265. Tobar-Lobo, 24 I. & N. Dec. 143, 146 (B.I.A. 2007) (finding that failing to regis-

ter was inherently reprehensible because of the serious risk of dangerous recidivist
conduct).
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tential crime. 266 Legislatures designed the duty to register as a tool to
prevent recidivism of criminals and to monitor criminals' locations. 26 7

The BIA failed to recognize, however, that failing to register is not
incidental to recidivist crime. 2 68 Furthermore, the BIA failed to recog-
nize that potential recidivist crime may not categorically constitute a
crime involving moral turpitude.2 69

Second, the BIA's reasoning is flawed because potential recidi-
vism does not exhibit an actual, identifiable victim or harm.2 70 Tell-
ingly, the BIA in Tobar-Lobo reasoned that sex offenders owe a duty to
all of society to register and that failing to register prevents people
from knowing the potential harm sex offenders may cause.2 7 1 The
BIA illogically reasoned that in the absence of an identifiable victim,
society was the victim of potential crime. 27 2 Therefore, either the BIA

266. See Tobar-Lobo, 24 I. & N. Dec. at 147 (stating the underlining intent of sex
offender registration statutes are to prevent future crimes and implying one who fails to
register as a sex offender represents a danger of recidivism); see also Efagene v. Holder,
642 F.3d 918, 927 (10th Cir. 2011) (O'Brien, J., concurring in result) (concurring in the
result because only with proof of intent could failing to register as a sex offender consti-
tute reprehensible conduct such as grooming or stalking).

267. Tobar-Lobo, 24 I. & N. Dec. at 146; see also Plasencia-Ayala v Mukasey, 516
F.3d 738, 748 (9th Cir. 2008) (stating that sex offender registration statutes serve the
important purpose of preventing future sex crimes and assisting the police in appre-
hending recidivist sex offenders), overruled en banc on other grounds by Marmolejo-
Campos v. Holder, 558 F.3d 903 (9thCir. 2009); Tobar-Lobo, 241 I. & N. Dec. at 147-48
(Filppu, B.M. dissenting) (citing Patricia L. Petrucelli, Comment, Megan's Law: Brand-
ing the Sex Offender or Benefitting the Community?, 5 SETON HALL CONST. L.J. 1127
(1995)) (illustrating the intent of registration laws is to protect victims of sex predators
from repeat offenders).

268. Compare Tobar-Lobo, 24 I. & N. Dec. at 146 (stating the underlining intent of
sex offender registration statutes is to prevent future crimes and implying one who fails
to register as a sex offender intentionally does so to repeat prior offenses), and Efagene,
642 F.3d at 927 (stating that, with proof of intent, failing to register as a sex offender is
as reprehensible as grooming or stalking), with Plasencia-Ayala, 516 F.3d at 747 (stat-
ing that Nevada's failure-to-register statute proscribes conduct that lacks depravity
even if undertaken willfully), and Efagene, 624 F.3d at 924 (stating that a violation of
Nevada's failure-to-register statute created only generalized danger).

269. Compare Tobar-Lobo, 24 I. & N. Dec. at 146 (reasoning that serious risk of
recidivism causes failing to register to be inherently base or vile), with Pannu v. Holder
(Pannu II), 639 F.3d 1225, 1226-27 (9th Cir. 2011) (recounting Pannu's duty to register
arose from an indecent exposure conviction, which did not categorically constitute a
CIMT), and Tobar-Lobo, 24 I. & N. Dec. at 143-44 (removing Tobar-Lobo for failing to
register as a sex offender due to the serious risk of his recidivism, but neglecting to
mention what specific crime he might repeat).

270. Compare Tobar-Lobo, 24 I. & N. Dec. at 146 (stating the underlining intent of
sex offender registration statutes are to prevent future crimes and implying one who
fails to register as a sex offender intentionally does so to repeat prior offenses), with
Efagene, 642 F.3d at 922 (citing Plasencia-Ayala, 516 F.3d at 748) (stating that failing
to register as a sex offender involves no identifiable victim or harm).

271. Tobar-Lobo, 24 I. & N. Dec. at 146.
272. Compare id. at 149-50 (Filppu, B.M., dissenting) (stating that a conviction

under section 290(g)(1) lacked reprehensible conduct because it required no proof of
harm to any person), Plasencia-Ayala, 516 F.3d at 748 (citing Tobar-Lobo, 24 1. & N.
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confused failing to register with the reprehensibility of sex crimes giv-
ing rise to the duty to register or the BIA sought to punish a convict
for a crime that he did not commit-a potential repeat offense.2 73

2. In In re Tobar-Lobo, the BIA Incorrectly Circumvented the Intent
Requirement for Crimes Involving Moral Turpitude

In In re Tobar-Lobo,274 the Board of Immigration Appeals ("BIA")
incorrectly skirted requisite analysis when it found that failing to reg-
ister as a sex offender categorically constituted a crime involving
moral turpitude ("CIMT") despite its own recognition of courts' expan-
sive interpretation of California's failure-to-register statute.27 5 In In
re Silva-Trevino,276 the United States Attorney General required cate-
gorical analysis of CIMTs to determine whether the statute of convic-
tion contained an element of intent.2 77 The Attorney General also
required courts to examine the case law of the statute of conviction to
determine whether the statute contained an intent requirement. 278

Facially, California's failure-to-register statute required willful-
ness.279 This element of intent was only facial necessary for a convic-
tion because California criminal courts convicted persons for
forgetting to register.28 0 In Tobar-Lobo, the BIA conceded that Cali-

Dec. at 149) (stating that a conviction under section 179D.550 lacked reprehensible con-
duct because it required no proof of harm to any person), and Efagene, 642 F.3d at 922
(citing Plasencia-Ayala, 516 F.3d at 748) (stating that Colorado's failure-to-register
statute did not categorically involve an actual victim or harm), with Tobar-Lobo, 24 I. &
N. Dec. at 146 (majority opinion) (finding that failing to register was inherently repre-
hensible because of the serious risk of dangerous recidivist conduct to society).

273. See supra notes 238-73 and accompanying text.
274. 24 I. & N. Dec. 143 (B.I.A. 2007).
275. See infra notes 274-88 and accompanying text.
276. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
277. Silva-Trevino, 24 I. & N. Dec. 687, 687 (Att'y Gen. 2008); see Tobar-Lobo, 24 I.

& N. Dec. 143, 148 (B.I.A. 2007) (Filppu, B.M., dissenting) (citations omitted) (asserting
that a criminal conviction cannot constitute a CIMT unless the statute of conviction
required both intent and a despicable act); see also Efagene v. Holder, 642 F.3d 918,
921-22 (10th Cir. 2011) (stating that a CIMT requires an intent in executing the repre-
hensible act); Plasencia-Ayala v. Mukasey, 516 F.3d 738, 746-47 (9th Cir. 2008) (cita-
tions omitted) (explaining that CIMTs require baseness or depravity and that the Ninth
Circuit recognizes an intent requirement of such conduct), overruled en banc on other
grounds by Marmolejo-Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).

278. See Silva-Trevino, 24 I. & N. Dec. at 697 (stating that courts must examine the
case law of the statute of conviction to determine whether that statute has ever ex-
tended to conduct that does not constitute a CIMT); see also id. at 687 (defining CIMTs
as crimes that require some degree of intent and reprehensibility).

279. Pannu v. Holder (Pannu I/), 639 F.3d 1225, 1227 n.2 (quoting CAL. PENAL CODE
§ 290(g)(1) (2002) ("Any person who is required to register under this section based on a
misdemeanor conviction or juvenile adjudication who willfully violates any requirement
of this section is guilty of a misdemeanor punishable by imprisonment in a county jail
not exceeding one year.")) (emphasis added).

280. Compare CAL. PENAL CODE § 290(g)(1) (West 2007) (requiring willfulness for a
conviction under the failure-to-register statute), with Tobar-Lobo, 24 I. & N. Dec. at
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fornia criminal courts interpreted willfulness to extend to circum-
stances where failing to register was not intended but rather
forgotten.

28 1

The BIA attempted to pigeonhole the crime of failing to register as
a sex offender into an exceptional class of CIMTs that does not require
an element of intent. 28 2 This exceptional class of CIMTs includes in-
cest, spousal abuse, child abuse, and statutory rape. 28 3 Courts cre-
ated the exceptional class of CIMTs with the purpose of protecting
vulnerable victims who suffered personally and directly from such
crimes.284 When a crime categorically lacks an element of intent,
such crime may qualify as part of the class if the statute's reprehensi-
ble conduct involves traumatic injury.28 5 Failing to register as a sex
offender lacks depravity, but the BIA in Tobar-Lobo confused the de-
pravity of potential crimes and the crime giving rise to the duty to
register. 28 6 As courts have repeatedly stated, a conviction for failing
to register requires no harm, victim, nor deviousness; therefore the
BIA incorrectly pigeonholed failing to register into the exceptional
class.28 7 The majority in Tobar-Lobo stated failing to register

148-49 (citing People v. Moss, 120 P.3d 1050 (Cal. 2005); People v. Barker, 96 P.3d 507
(Cal. 2004); People v. Cox, 115 Cal. Rptr. 2d 123 (Cal. Ct. App. 2002)) (illustrating that
California criminal courts have convicted sex offenders without a finding of willfulness).

281. Tobar-Lobo, 24 I. & N. Dec. at 147.
282. See id. at 145 (majority opinion) (quoting Gonzalez-Alvarado v. INS, 39 F.3d

245, 246 (9th Cir. 1994)) (including failing to register as a sex offender into the excep-
tional class of CIMTs and stating "'willful commission of a base or depraved act,' is
turpitudinous 'whether or not the statute requires proof of evil intent.'").

283. Id. at 145-47 (citing Gonzalez-Alvarado, 39 F.3d at 246; Grageda v. INS, 12
F.3d 919, 921 (9th Cir. 1993); Guerrero de Nodahl v. INS, 407 F.2d 1405, 1406-07 (9th
Cir. 1969); Bendel v. Nagle, 17 F.2d 719, 720 (9th Cir. 1927)).

284. See id. at 149 (Filppu, B.M., dissenting) (explaining the policy arguments for
certain crimes constituting CIMTs despite a lack of an element of intent).

285. Cf Galenana-Mendoza v. Gonzales, 465 F.3d 1054, 1059-61 (9th Cir. 2006)
(holding that a serious crime, lacking an element of intent, manifests intent through the
deliberate conduct that inflicts traumatic harm); Fernandez-Ruiz v. Gonzales, 468 F.3d
1159, 1166-67 (citing Galeana-Mendoza, 465 F.3d at 1059-61) (refusing to extend the
Galeana-Mendoza reasoning that the exceptional CIMT status forgoes an intent re-
quirement because when a person so severely beats a spouse as to cause traumatic injury
then an intent requirement is not necessary and stating that the exceptional class does
not extend to just any injury).

286. See supra notes 247-73 and accompanying text.
287. Compare Tobar-Lobo, 24 I. &N. Dec. at 145-46 (majority opinion) (reasoning

that failing to register as a sex offender fit into the exceptional CIMT class because of
the depravity of recidivism and public disgust in sex crimes), with Plasencia-Ayala, 516
F.3d at 748 (stating that failing to register is not reprehensible, but the conduct giving
rise to the duty to register is reprehensible), Efagene, 642 F.3d at 924 (citing Plasencia-
Ayala, 516 F.3d at 748) (same), and Pannu 11, 639 F.3d at 1228 (citing Plasencia-Ayala,
516 F.3d at 748-49) (same).
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breached a societal duty, implied society was the victim in fact, and
asserted simply that some duties are too important not to observe.2 88

B. THE NINTH CIRCUIT CLARIFIED THE MISCONCEPTIONS ABOUT

CRIMES INVOLVING MORAL TURPITUDE SPRINGING FROM

THE PROGENY OF IN RE TOBAR-LOBO

In Pannu v. Holder,28 9 the United States Court of Appeals for the
Ninth Circuit clarified the misperception that In re Tobar-Lobo2 90 re-
mained good law by showing that cases decided between Tobar-Lobo
and the BIA's decision in Pannu had effectively dismissed Tobar-
Lobo.2 9 1 Since 2007, when Tobar-Lobo was decided, several judicial
events have called Tobar-Lobo into question. 2 9 2 Despite those events,
immigration judges and the Board of Immigration Appeals ("BIA")
have relied on Tobar-Lobo as viable. 29 3 In Pannu, the Ninth Circuit
correctly remanded the case to the BIA to reconsider the current via-
bility of Tobar-Lobo in light of recent cases. 2 94

First, the Ninth Circuit recommended that on remand the BIA
consider Plasencia-Ayala v. Mukasey,29 5 which was the first case to

288. See Tobar-Lobo, 24 I. & N. Dec. at 146-47 (stating vaguely that some duties
'are simply too important not to heed"); see also Plasencia-Ayala, 516 F.3d at 747-48
(stating that, in Tobar-Lobo, the BIA described failing to register as harming society
because it prevents the public from becoming aware of the potential danger of future
crimes).

289. 639 F.3d 1225 (9th Cir. 2011).
290. 24 I. & N. Dec. 143 (B.I.A. 2007).
291. See infra notes 289-319 and accompanying text.
292. Pannu v. Holder (Pannu I1), 639 F.3d 1225, 1226 (9th Cir. 2011); see also Silva-

Trevino, 24 I. & N. Dec. 687, 687 (Att'y Gen. 2008) (defining the term crimes involving
moral turpitude and requiring intent and depravity for categorical analysis); Plasencia-
Ayala v. Mukasey, 516 F.3d 738, 741 (9th Cir. 2008) (concluding a conviction of failing
to register as a sex offender did not constitute a crime involving moral turpitude), over-
ruled en banc on other grounds by Marmolejo-Campos v. Holder, 558 F.3d 903 (9th Cir.
2009); Marmolejo-Campos v. Holder, 558 F.3d 903, 911 (9th Cir. 2009) (en banc) (over-
ruling the portion of Plasencia-Ayala v. Mukasey regarding deference); Efagene v.
Holder, 642 F.3d 918, 925-26 (10th Cir. 2011) (overruling Tobar-Lobo in the Tenth
Circuit).

293. See Efagene, A091 035 601, 2010 WL 3355097, at *1-2 (B.I.A. Aug. 5, 2010)
(stating that the BIA and the immigration judge determined that the Ninth Circuit in
Plasencia-Ayala did not invalidate Tobar-Lobo, and that the U.S. Attorney General in
Silva-Trevino also did not alter Tobar.Lobo, which remained good law); see also Mata-
Guerrero v. Holder, 627 F.3d 256, 258-59 (7th Cir. 2010) (paraphrasing the BIA, which
refused to apply Plasencia-Ayala in the Seventh Circuit, even though the BIA applied
Tobar-Lobo in the absence of other precedents regarding analysis of failure-to-register
statutes constituting crimes involving moral turpitude); Pannu II, 639 F.3d at 1227
(stating the BIA determined failing to register as a sex offender was categorically a
crime involving moral turpitude).

294. See Pannu 11, 639 F.3d at 1229 n.5 (suggesting that the BIA consider
Plasencia-Ayala and Efagene on remand).

295. 516 F.3d 738 (9th Cir. 2008), overruled en banc on other grounds by Marmolejo-
Campos v. Holder, 558 F.3d 903 (9th Cir. 2009).
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superseded Tobar-Lobo.29 6  A later case, Marmolejo-Campos v.
Holder,29 7 overruled a procedural portion of Plasencia-Ayala.298 In
cases subsequent to Marmolejo-Campos, however, Ninth Circuit im-
migration courts continued to apply the BIA's decision in Tobar-Lobo,
which stated that failing to register as a sex offender categorically con-
stituted a crime involving moral turpitude ("CIMT"). 2 99 In Pannu, the
Ninth Circuit revisited its opinion in Marmolejo-Campos to clarify the
very limited effect the opinion had on its decision in Plasencia-
Ayala.300

In Marmolejo-Campos, the Ninth Circuit did not completely over-
rule its decision in Plasencia-Ayala.30 1 Prior to Marmolejo-Campos,
Ninth Circuit courts applied various degrees of deference to the immi-
gration law decisions of immigration courts. 30 2 In a salient portion of
Marmolejo-Campos, the Ninth Circuit addressed whether deference
pursuant to Chevron v. Natural Defense Resources Council 30 3 should
apply to the BIA's decisions. 30 4 The Department of Homeland Secur-
ity ("DHS") successfully argued Chevron deference should be given to
the BIA's definition of CIMTs. 30 5 The Ninth Circuit specifically iden-
tified Plasencia-Ayala as a contrary holding, which afforded no defer-
ence to the BIA's definition of CIMTs. 30 6 The Ninth Circuit overruled
Plasencia-Ayala insofar as it employed a de novo standard of re-
view.3 07 The Ninth Circuit did not intend for its opinion in

296. Pannu 11, 639 F.3d at 1229 n.5; see also Plasencia-Ayala, 516 F.3d at 741 (con-
cluding failing to register as a sex offender did not constitute a crime involving moral
turpitude).

297. 558 F.3d 903 (9th Cir. 2009) (en banc).

298. Marmolejo-Campos, 558 F.3d at 911.

299. See Efagene, 2010 WL 3355097, at *1-2 (stating that the Ninth Circuit in
Plasencia-Ayala did not invalidate Tobar-Lobo and that the Attorney General in Silva-
Trevino also did not alter Tobar-Lobo, which remained good law); see also Mata-Guer-
rero, 627 F.3d 258-59 (paraphrasing the BIA opinion, which refused to apply Plasencia-
Ayala in the Seventh Circuit, yet applied Tobar-Lobo in the absence of other precedents
regarding analysis of whether the failure-to-register statute constituted a CIMT);
Pannu 11, 639 F.3d at 1227 (stating the BIA determined failing to register as a sex
offender categorically constituted a CIMT).

300. See Pannu 11, 639 F.3d at 1228 (discussing the effects of Marmolejo-Campos on
Plasencia-Ayala).

301. Id.

302. See Marmolejo-Campos, 558 F.3d at 907-08 (stating that the Ninth Circuit has
given inconsistent levels of deference to determinations of the BIA).

303. 467 U.S. 837 (1984).
304. See Marmolejo-Campos, 558 F.3d at 907-13 (analyzing the standard of review

and deference given to BIA decisions).

305. Id. at 910-11.

306. Id. at 911.
307. See Pannu 11, 639 F.3d at 1228 (citations omitted).
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Marmolejo-Campos to overrule its decision in Plasencia-Ayala in its
entirety because it pin-cited specific portions of the latter holding.308

In Marmolejo-Campos, the Ninth Circuit did not address failing
to register in its opinion. 30 9 The majority in Marmolejo-Campos never
mentioned the relationship between the Ninth Circuit's decision in
Plasencia-Ayala and the BIA's decision in Tobar-Lobo.3 10 In contrast,
the dissent mentioned Tobar-Lobo four times and stated the Ninth
Circuit's holding in Plasencia-Ayala suspended application of the
BIA's decision in Tobar-Lobo in the Ninth Circuit.3 11 Subsequently,
immigration courts incorrectly interpreted the Ninth Circuit's opinion
in Marmolejo-Campos as resurrecting Tobar-Lobo.3 12

Second, in Pannu, the Ninth Circuit recommended that the BIA
consider Efagene v. Holder3 13 on remand. 3 14 In Efagene, the BIA re-
lied upon its decision in Tobar-Lobo, yet refused to apply the Ninth
Circuit's opinion in Plasencia-Ayala to its analysis.3 15 The United
States Court of Appeals for the Tenth Circuit analyzed whether failing
to register as a sex offender constituted a CIMT.3 16 Ultimately, the
Tenth Circuit did not apply the BIA's analysis because it stated the

308. See id. (revisiting and explaining that the Ninth Circuit in Marmolejo-Campos
did not overrule Plasencia-Ayala insofar as Plasencia-Ayala determined that failing to
register as a sex offender did not constitute a CIMT).

309. See id. (noting that the court in Marmolejo-Campos did not analyze whether
failing to register as a sex offender constituted a CIMT).

310. Compare id. (stating that the Ninth Circuit in Marmolejo-Campos did not ad-
dress failing to register as a sex offender constituting a CIMT), and Marmolejo-Campos,
558 F.3d at 903-18 (lacking any mention of Tobar-Lobo or failure-to-register statutes),
with Tobar-Lobo, 24 I. & N. Dec. 143, 146 (B.I.A. 2007) (finding that failing to register
as a sex offender constituted a CIMT).

311. See Marmolejo-Campos, 558 F.3d at 924 n.13, 931 n.23 (Berzon, J., dissenting)
(stating that the Plasencia-Ayala precedent continued to suspend the Tobar-Lobo deci-
sion in the Ninth Circuit).

312. Compare Efagene, 2010 WL 3355097, at *1-2 (stating that the Ninth Circuit in
Plasencia-Ayala did not invalidate Tobar-Lobo and that the Attorney General in Silva-
Trevino also did not alter Tobar-Lobo, which remained good law), Mata-Guerrero, 627
F.3d at 258-59 (paraphrasing the BIA opinions, which refused to apply the Ninth Cir-
cuit's Plasencia-Ayala holding in the Seventh Circuit, yet applied Tobar-Lobo in the
absence of other precedents regarding analysis of failing to register as a sex offender
constituting a CIMT), and Pannu 11, 639 F.3d at 1227 (stating the BIA determined fail-
ing to register as a sex offender categorically constituted a CIMT), with Pannu 11, 639
F.3d at 1228 (stating that the Ninth Circuit in Marmolejo-Campos did not address the
merits of Plasencia-Ayala's analysis that failing to register as a sex offender could not
constitute a CIMT), and Marmolejo-Campos, 558 F.3d at 911, 931 n.23 (overruling and
pin-citing the standard of review portion in Plasencia-Ayala, stating that Plasencia-
Ayala continued to suspend the Tobar-Lobo holding in the dissent).

313. 642 F.3d 918 (10th Cir. 2011).
314. Pannu, 639 F.3d at 1229 n.5.
315. See Efagene, 2010 WL 3355097, at *1-2 (stating that the Ninth Circuit in

Plasencia-Ayala did not invalidate Tobar-Lobo and that the Attorney General in Silva-
Trevino also did not alter Tobar-Lobo, which remained good law).

316. Efagene, 642 F.3d at 921-22.
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BIA's definition of CIMTs was overly expansive and therefore unrea-
sonable. 3 17 In conclusion, the Ninth Circuit correctly clarified the
misconceptions regarding the viability of Tobar-Lobo and instructed
the BIA to reexamine the issue in light of more recent case law.3 18

C. THE NINTH CIRCUIT CORRECTLY ORDERED THE BIA TO APPLY THE

ATTORNEY GENERAL'S CATEGORICAL APPROACH TO RESOLVE THE

BIA's EXPANSIVE ANALYSIS IN IN RE TOBAR-LOBO

In Pannu v. Holder,31 9 the United States Court of Appeals for the
Ninth Circuit correctly ordered the Board of Immigration Appeals
("BIA") to apply the United States Attorney General's approach set
forth in In re Silva-Trevino3 20 to correct the BIA's expansive definition
found in In re Tobar-Lobo3 2 1 regarding crimes involving moral turpi-
tude ("CIMTs"). 32 2 Between Tobar-Lobo and Pannu, the Attorney
General released his opinion in Silva-Trevino.3 23 The Ninth Circuit in
Pannu noted the necessity for the BIA to apply the new standards
promulgated in Silva-Trevino.3 24

First, in Silva-Trevino, the Attorney General presented a major
procedural shift from the categorical approach that the BIA employed
in Tobar-Lobo.3 25 The majority in Tobar-Lobo employed the mini-
mum conduct categorical approach to determine whether crimes
under the statute of conviction could result in convictions less than
CIMTs. 326 The Attorney General expressly rejected the minimum
conduct approach and replaced it with the national realistic
probability categorical analysis.3 27 The Attorney General effectively

317. Id. at 925-26.
318. Compare Pannu 11, 639 F.3d at 1229 n.5 (suggesting that the BIA consider

Plasencia-Ayala and Efagene on remand), with Plasencia-Ayala, 516 F.3d at 743-44
(concluding failing to register as a sex offender did not constitute a crime involving
moral turpitude), and Efagene, 642 F.3d at 925-26 (stating failing to register as a sex
offender did not constitute a crime involving moral turpitude).

319. 639 F.3d 1225 (9th Cir. 2011).
320. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
321. 24 I. & N. Dec. 143 (B.I.A. 2007).
322. See infra notes 319-33 and accompanying text.
323. Pannu v. Holder (Pannu II), 639 F.3d 1225, 1228 (9th Cir. 2011).
324. See Pannu 11, 639 F.3d at 1228-29 (noting the previous application of Silva-

Trevino analysis in the Ninth Circuit and its significance in the case).
325. See infra notes 325-28 and accompanying text.
326. Compare Tobar-Lobo, 24 I. & N. Dec. 143, 148 (B.I.A. 2007) (Filppu, B.M., dis-

senting) (applying the minimum conduct analysis), with Mata-Guerrero v. Holder, 627
F.3d 256, 259-60 (7th Cir. 2010) (stating that the Attorney General's opinion in Silva-
Trevino invalidated the BIA's analysis of the minimum conduct categorical approach in
Tobar-Lobo), and Silva-Trevino, 24 I. & N. Dec. 687, 697-98 (Att'y Gen. 2008) (adopting
the realistic probability approach for categorical analysis of CIMTs and rejecting the
common case approach).

327. See Silva-Trevino, 24 1. & N. Dec. at 696-99 (stating that the realistic
probability approach is the correct methodology in determining whether a crime cate-
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called Tobar-Lobo into question when he required courts to apply the
realistic probability approach to determine whether state law convic-
tions constituted CIMTs.32 s

Second, the Attorney General's opinion in Silva-Trevino promul-
gated a uniform definition of CIMTs, which also conflicted with Tobar-
Lobo.3 29 The Ninth Circuit in Pannu perceived that the Attorney
General's definition of CIMTs was at tension with the BIA's definition
of CIMTs in Tobar-Lobo.3 30 The Attorney General's definition of
CIMTs required the element of intent, which the BIA's analysis cur-
tailed. 33 1 The majority in Tobar-Lobo conceded that California crimi-
nal courts interpreted California's failure-to-register statute to
include forgetfulness as willful. 33 2 Therefore, the Ninth Circuit cor-
rectly implied that, on remand, the BIA should find that failing to reg-
ister as a sex offender does not constitute a CIMT. 3 3 3

V. CONCLUSION

In Pannu v. Holder,33 4 the United States Court of Appeals for the
Ninth Circuit remanded the case to determine whether convictions
under California's failure-to-register statute categorically constituted
crimes involving moral turpitude ("CIMTs"). 33 5 In Pannu, the Ninth
Circuit remanded the case after it corrected misperceptions regarding

gorically constitutes a CIMT and noting that the minimum conduct and minimum case
approaches are inappropriate).

328. Compare Tobar-Lobo, 24 I. & N. Dec. at 148 (applying the minimum conduct
analysis), with Mata-Guerrero, 627 F.3d at 259-60 (stating that the Attorney General in
Silva-Trevino invalidated the BIA's analysis of the minimum conduct categorical ap-
proach in Tobar-Lobo), and Silva-Trevino, 24 1. & N. Dec. at 697-98 (adopting the realis-
tic probability approach for categorical analysis of CIMTs and rejecting the common
case approach).

329. See infra notes 329-33 and accompanying text.
330. Pannu 11, 639 F.3d at 1228 (quoting Silva-Trevino, 24 I. & N. Dec. at 706).
331. See id. at 1228 (perceiving the tension between Tobar-Lobo and Silva-Trevino).

Compare Silva-Trevino, 24 I. & N. Dec. at 687 (stating CIMTs must require intent),
with Tobar-Lobo, 24 I. & N. Dec. at 146-47 (arguing forgetfulness is intent).

332. Pannu 11, 639 F.3d at 1228-29 (citing Tobar-Lobo, 24 I. & N. Dec. at 144-45).
333. See id. at 1228 (perceiving the tension between the Tobar-Lobo and Silva-Tre-

vino); see also Silva-Trevino, 24 I. & N. Dec. at 687 (stating CIMTs require intent and
despicability). Compare Tobar-Lobo, 24 I. & N. Dec. at 146-47 (footnote omitted) (cita-
tion omitted) (arguing that forgetfulness is willful and failing to register as a sex of-
fender is turpitudinous even when one forgets the duty), and id. at 146 (noting that
failing to register was despicable because the duty-to-register statutes potentially pro-
tected children from recidivist sex offenders), with Plasencia-Ayala, 516 F.3d at 748
(stating that failing to register is not reprehensible but the conduct giving rise to the
duty to register that is reprehensible), Efagene, 642 F.3d at 924 (citing Plasencia-Ayala,
516 F.3d at 748) (same), and Pannu, 639 F.3d at 1229 n.5 (suggesting that the BIA
consider Plasencia-Ayala and Efagene on remand).

334. 639 F.3d 1225 (9th Cir. 2011).
335. Pannu v. Holder (Pannu II), 639 F.3d 1225, 1226, 1229 (9th Cir. 2011).
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the In re Tobar-Lobo3 3 6 progeny.3 37 The Ninth Circuit ordered the
Board of Immigration Appeals ("BIA") to consider, as a matter of first
instance, whether failing to register as a sex offender constituted a
CIMT.338 In ordering a review of this legal question in the first in-
stance, the Ninth Circuit stripped the BIA of outdated precedent and
directed the BIA to refer to and apply recent developments in the
analysis of CIMTs. 33 9

First, this Note argued that the Ninth Circuit correctly dismissed
Tobar-Lobo as flawed because the BIA in Tobar-Lobo incorrectly de-
termined that failing to register required both intent and a despicable
act.340 Second, this Note argued that the Ninth Circuit clarified that
recent case law had effectively overturned Tobar-Lobo, in spite of the
fact that courts had incorrectly continued to apply Tobar-Lobo's
flawed analysis.34 1 Finally, this Note argued that the Ninth Circuit
correctly instructed the BIA to apply the United States Attorney Gen-
eral's opinion in In re Silva-Trevino3 42 to resolve the expansive defini-
tion of CIMTs. 3 43

The BIA in Tobar-Lobo should have determined that California's
failure-to-register statute lacked depravity and intent and therefore
did not constitute a CIMT.344 The BIA did not correctly examine the
statute of Tobar-Lobo's conviction.3 45 Instead, the court incorrectly

336. 24 I. & N. Dec. 143 (B.I.A. 2007).
337. Compare Pannu 11, 639 F.3d at 1227-29 (recounting the legally significant de-

velopments that affected Tobar-Lobo), with Efagene, A091 035 601, 2010 WL 3355097,
at *2 (B.I.A. Aug. 5, 2010) (refusing to apply the Ninth Circuit's decision in Plasencia-
Ayala to the Tenth Circuit), and Mata-Guerrero v. Holder, 627 F.3d 256, 258-59 (7th
Cir. 2010) (paraphrasing that the Board of Immigration Appeals refused to apply the
Ninth Circuit's decision in Plasencia-Ayala in the Seventh Circuit, yet applied Tobar-
Lobo for their analysis of whether failing to register as a sex offender constituted a
CIMT).

338. Pannu 11, 639 F.3d at 1226.
339. See id. at 1229 (ordering the BIA to apply the correct definition of CIMT as

used in Silva-Trevino); see also id. at 1229 n.5 (recommending the BIA to consider
Plasencia-Ayala and Efagene).

340. See supra notes 226-88 and accompanying text.
341. See supra notes 289-318 and accompanying text.
342. 24 I. & N. Dec. 687 (Att'y Gen. 2008).
343. See supra notes 319-33 and accompanying text.
344. Compare Tobar-Lobo, 24 I. & N. Dec. 143, 149-50 (B.I.A. 2007) (Filppu, B.M.,

dissenting) (stating that California's failure-to-register statute did not constitute a
CIMT because that statute criminalized conduct that lacked intent or depravity), with
Efagene v. Holder, 642 F.3d 918, 926 (10th Cir. 2011) (stating that the categorical ap-
proach asks whether case law illustrates that the statute of conviction extends only to
conduct not involving moral turpitude, thereby concluding the analysis), and Silva-Tre-
vino, 24 I. & N. Dec. 687, 687 (Att'y Gen. 2008) (stating that the definition of a CIMT
required a combination of intent and depravity).

345. Compare Tobar-Lobo, 24 I. & N. Dec. at 145-46 (majority opinion) (basing the
purported depravity of failing to register as a sex offender on societal disgust toward sex
crimes and the proliferation of sex offender registration statutes), with Pannu 11, 639
F.3d at 1227 (stating that convictions of indecent exposure do not categorically consti-
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analogized failing to register as a sex offender to unrelated sex crimes
and recidivism of those unrelated sex crimes. 3 46 Tobar-Lobo will re-
main good law until the BIA, or the Department of Homeland Secur-
ity, overrules it. Instead of playing whack-a-mole in each circuit
wherein this question of law may arise, the Pannu remand offers the
BIA a chance to revisit its decision in Tobar-Lobo. The BIA, on re-
mand, must utilize the Attorney General's definition of CIMTs out-
lined in Silva-Trevino and forever bury the flawed reasoning present
in Tobar-Lobo. To do otherwise would continue a policy that does not
deport people for their crimes, but for the label the law affixes to them.

Shane E. Strong - '13

tute CIMTs), and Silva-Trevino, 24 I. & N. Dec. at 697 (stating that courts must ex-
amine the case law of the statute of conviction to determine whether the statute has
ever extended to conduct that did not constitute a CIMT).

346.. Tobar-Lobo, 24 I. & N. Dec. at 145-46 (basing the purported depravity of failing
to register as a sex offender on societal disgust toward sex crimes and the proliferation
of sex offender registration statutes).
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