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STATEMENT OF BASIS FOR JURISDICTION

Appellant/Cross-Appellee, Brent Buessell, has no additions or amendments to his

previous staternents concerning the Basis for Jurisdiction, found in Appellant's Original Brief.

STATEMENT OF THE CASE

Appellant/Cross-Appellee, Brent Buessell, has no additions or amendments to his

previous statements concerning: Nature of the Case; The Issues Actually Tried in the Court

Below; How the Issues Were Decided; and, Scope of Review, proffered in Appellant's Original

Brief.

PROPOSITIONS OF LAW

I. As a general rule, all property accumulated and acquired by either spouse during the

malriage is part of the marital estate, unless it falls within an exception to the general

rule.

Schuman v. Schuman,658 N.W.2d 30, 39 (2003)
Heald v. Heald 259 Neb. 604,61.1 N.W.2d 598 (2000)

I How property inherited by a party before or during the marriage will be considered in

determining the division of property or an award of alimony must depend upon the facts

of the particular case and the equities involved.

Schuman v. Schumar, 658 N.W.2d 30, 39 (2003)
Heald v. Heald 259 Neb. 604,611 N.W.2d 598 (2000)
Tyma v. Tyma,263 Neb. 873,644 N.W.2d 139 (2002).

ilI. If the inheritance can be identified, it is to be set off to the inheriting spouse and

eliminated from the mmital estate.

Schuman v. Schuman,658 N.W.2d 30,39 (2003)
Heald v. Heald 259 Neb. 604,611 N.W.2d 598 (2000)
Tyma v. Tyma,263 Neb. 873,644 N.W.2d 139 (2002).
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fV. Property owned by one party at the time of marriage is not marital property.

Nygren v, Nygren,14 Neb App. 1, 704 N.W.2d257 (2005)

Smith v. Smith 9 Neb.App. 97 5, 623 N.W.2d 705 (2001)

V. The burden of proof to show that property is a nonmarital asset remains with the percon

making the claim.

Nygren v. Nygren,14 Neb. App. 1, 704 N.W.2d257 (2005)

Smith v. Smith 9 Neb. App. 975, 623 N.W.2d705 (2001)

VI. An exception to the general rule concerning premarital and inherited and/or gifted

property, is where both of the spouses have contributed to the improvement or operation

of the property which one of the parties owned prior to the marriage or received by way of

gift or inheritance, or the spouse not owning the property prior to the marriage or not

receiving the inheritance or gift has significantly cared for the property during the

marriage.

Van Newkirkv. Van Newkirk,2l2 Neb. 730 (1982)

Rhodes v. Rhodes,2lO Neb. 373,314 N.W.2d 271 (1982\

VII. ln order for a court to apply the Van Newkirk exception, a spouse claiming the exception

must demonstrate the increase in value of the premarital property resulting from of his or

her signifi cant contributions.

Van Newkirk v. Van Newkirk,2l2 Neb. 730 (1982)
Preston v, Preston,24l Neb. 181, 486 N.W.2d 902 (1992)
Buche v. Buche,228 Neb. 624,423 N.W.2d 488 (1988)
Sullivan v. Sullivan,223 Neb. 273,388 N.W.2d 516 (1986)

VI[. The ultimate test in determining the appropriateness of the division of property is fairness

and reasonableness as determined by the facts of each case.

Nygren v. Nygren,14 Neb. App. l, 704 N.W.2d257 (2005)

IX. The traceable value of a spouse's premarital property is to be set aside as that spouse's

Page2of 22



separate propefty, where the value of the property is traceable to premarital assets, even

though the actual property may no longer exist, if it was the spouses regular practice to

sell property and use the proceeds to purchase additional Foperty.

Shafer v. Shafer,l6 Neb. App. 170, 741 N.W.2 d 173 (2007)(opinion supplernented on

ovemrling of reh'g) 16 Neb. App. 327 ,743 N.W.2d 781 (2008)

X. Nebraska has not adopted anybrighrline rule as to whether or not crops which will

eventually generate income must be treated as divisible marital property an a dissolution

proceeding and, therefore, trial courts are granted discretion in determining whether grain

and crops should be treated as a divisible asset in a dissolution proceeding based upon the

circumstances in each case.

Kalkowski v, Kalkowski, 258 Neb. 1035, 607 N.W.2d 1035 (2000).

XI. While the criteria for reaching a reasonable division of property and a reasonable award

of alimony may overlap, the two serve different purposes and are to be considered

separately....The purpose of alimony is to provide for the continued maintenance or

support of one party by the other when the relative economic circumstances and other

criteria enumerated in this section make it appropriate.

Neb. Rev. Stat $42-365

XII. Alimony is not to be used simply to equalize income of the parties or to punish one of the

parties; it maybe used to assist the other party during a reasonable time to bridge that

period of unavailability for ernployment or during that period to get proper training for

ernployment.

Murrell v. Muwell,232 Neb. 247,440 N.W.22d 237 (1989)

Xm. lncome averaging over a period of years is appropriate for purposes of calculating child
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support for self employed individuals like farmers.

Gress v. Gress274 Neb. 686,743N.W.2d 67 (2007\
Willcock v. Willcock, 12 Neb. App.422,675 N.W.2d72l (2004)

XtV. Averaging farm income over five years is not unreasonable when there are significant

fluctuations in income over previous years.

Gress v. Gress 274 Neb. 686,743 N.W.2d 67 (2007)
Hughes v. Hughes,14 Neb. App.229,706 N.W.2d 569 (2005)

XV. Depreciation calculated on the cost of ordinary and necessary assets may be allowed as a

deduction from income of the farm to arive at an annualized total monthly income. After

an asset is shown to be ordinary and necessary, depreciation, if allowed by the trial court,

shall be calculated using the "straight line" method, which allocates cost of an asset

equally over its useful duration or life.

Nebraska Child Support Guidelines $ 4-204

SUPPLEMENTAL STATEMENT OF FACTS

The following supplernent the Appellant/Cross Appellee's statement of facts set forth in

Appellant Brent Bussell's original brief.

Brent Bussell graduate from high school in 1985, and obtained his Associate of Arts

degree in 1987. l82zl-14. Brent worked for Monfort in Yuma, Colorado for a year or so and

then began working for the family farming partnership in 1988 or 1989. 182215-25. Upon

joining the family partnership, Delbert Bussell and his wife, Linda Bussell, gifted to Brent

Bussell aZ}o/ointerest in the family farming operation. 183:7. Brent did not pay anlhing or

provide any particular consideration for his interest in the family farm. 183:4. Brent has had no

other ernployment since 1989. 183:9. When Brent married Sheri Bussell in 1995, Brent had

already obtained his interest in the family farm, was well established, and had completed his
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education. During the marriage, Brent was gifted and additional5o/o in the Bussell and Sons

partnership.

Sheri was ernployed when the parties were married and continued to be ernployed until

the birth of their first child Ashlin in March of 1996. 178223; and, 184:2. Sheri was a stay at

home mother and did not work for seven to eight years, re-entering the workforce in 2003 or

2004.184214. The decision for Sheri to remain home with the children was mutual, and when

Sheri elected to return to the workforce in 2003 or 2004, she had Brent's full support. 184:24,

and, 185:4-11. From the time Ashlin as born in 1996 through 2OO6,Sheri performed most of the

day to day parental duties as far as cooking, cleaning, shopping, etc. 186:1. Beginning in2006,

Brent became more active in household duties such as doing laundry and other household chores.

186:4. Both parties are in good physical health and able to work full time. 183:11.

Brent Bussell is raising the parties' youngest daughter, Jadin. Sheri Bussell is raising the

parties' oldest daughter, Ashlin. Each is responsible for supporting a child, and Brent is required

to pay additional support to Sheri pursuant to the split custody child support calculation.

The only debt Sheri had at the time of trial was her home mortgage. 487:10. The balance

of the home mortgage at the time of trial was approximately $63,680.05. The value of the home

itself was S275,000.00. Sheri was awarded a $42,000.00 Suburban, $19,000 Corvette and

$17,355.00 Reinell Boat. She was further awarded nearly all household goods and furnishings,

and over $50,000.00 in cash, for a total of $416.746.62 in assets.

The property equalization portion of the Decree requires payments to Sheri, over six

years, in the amount of $650,000.00, in addition to alimony and child support payments.
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ARGUMENT

L The trial court properly valued. and credited Appellant Brent Bussell for. properf

owned prior to marriage and property gifted to Appellant during the marriage.

The first task of the trial court in determining an equitable distribution of property in the

context of a dissolution, is identifuing the marital estate. 'oAs a general rule, all property

accumulated and acquired by either spouse during the marriage is part of the marital estate,

unless it falls within an exception to the general ruIe." Schuman v. Schuman,658N.W.2d 30,

39 QO03), (citing*eald u Heald259 Neb. 604 (2000)). The SchumanCourt goes on to state:

"How property inherited by a party before or during the marriage will be considered in

determining the division of property or an award of alimony must depend upon the facts of the

particular case and the equities involved. Tyma v, Tyma,263 Neb. 873,644N.W.2d 139 (2002).

If the inheritance can be identified, it is to be set off to the inheriting spouse and eliminated from

the marital estate." Id.

The Nebraska Appellate Courts and the Supreme Court have consistently held that pre-

marital property should also be excluded from the marital estate. InNygren v. Nygren, t4 Neb

App. 1 (2005), the Nebraska Court of Appeals recognized that "Property owned by one party at

the time of marriage is not marital property." Nygren v. Nygren,14 Neb App. at l3 (citing Smilh

v. Smith 9 Neb.App .975,623 N.W.2d 705 (2001). Finally, the burden of proof to show that

property is a nonmarital asset remains with the person making the claim.Id.

At trial, the Plaintifl Brent Bussell, met his burden of proof to exclude various property

from the marital estate by presenting sufficient evidence that the following property was either

pre-marital or received via a gift: l) 20% premarital interest in Bussell and Sons family farming

partnership;2) 20% interest in real estate purchased prior to the marriage; 3) Additional5o/o
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interest in Bussell and Sons family farming partnership gifted to Brent in the year 2000; 4) A

homestead gifted to Brent during the marriage, traceable to $120,000.00 paid down on the

marital home currently located at 146 Yucca Drive, Imperial, Nebraska.

207o Interest in Bussell and Sons Family Farming Partnership

It is undisputed that on the date ofmarriage, Brent Bussell owned a20%o interest in a

family farming operation. While the partnership was not a formal partnership which had a

written agreement and was not registered with the Nebraska Secretary of State, all of the

elements necessary to establish the existence of a partnership had been met, and there was never

any doubt that Delbert, Linda, Scott and Brent Bussell were partners in Bussell and Sons, a

family farming partnership. The partners owned various real estate jointly, the partners held

thernselves out to the public as partners, they shared profits and losses, they were equally

responsible for debts and equally shared in the payment of debts, and they purchased and owned

machinery and equipment as a partnership.

The evidence at trial was that Brent Bussell and Scott Bussell were initially each given a

200lo ownership interest in the family farming partnership. 193:19. Brent Bussell testified he

was given his2lYoownership interest in either 1989 or lggl.Id. At the time of marriage, in

August of 1995, the partnership owned various property, including machinery and equipment.

The machinery and equipment the partnership owned on the date of marriage is identified on

Exhibit 16, and valued on Exhibit 17. The appraised value for the equipment and machinery

owned by the partnership on the date of marriage is $955,850.00. El7, I3:240,VoI.III. Brent

Bussell was the owner of 20Yo of this equipment and, therefore, had a pre-marital interest in

property in the amount of $1911170.00. This sum of money was properly excluded from the

marital estate.
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Defendant attempted to argue at trial, just as she argues in her cross appeal, that if

Plaintiff cannot fface through to the current date the exact item of property owned on the date of

mariage, and currently owned today, that the property may not be excluded from the marital

estate. The Nebraska Court of Appeals, in Shafer v. Shafer,16 Neb. App. 170 (2007), rejected

the position now adopted by Appellee/Cross Appellant, Sheri Bussell. Ironically, this was an 1le

Judicial District Case before the Honroable James E. Doyle, IV. In Shafer, the husband owned

on the date of marriage a number of livestock which collectively comprised his herd. Id. at 176.

The wife argued atfial, and on appeal, that because husband could not trace cattle owned on the

date of marriage to cattle in the herd at dissolution, husband should not be credited with an

ownership interest in the herd on the date of marriage. Id. This is the same argument made by

the Defendant in the present case.

There are numerous similarities to Mr. Shafer's circumstances and Mr. Bussell's

circumstances. ln Shafer,the husband had been in the cattle business for several years before

marriage, and remained in the cattle business throughout the marriage. tn Mr. Bussell's case, he

was in the family farming business for years prior to marriage and remained in the family

farming business, unintemrpted throughout the marriage. Mr. Shafer owned agricultural property

on the date of marriage that was different than the exact property owned on the date of

dissolution . Id. at 178. This is also the case with Mr. Bussell. And each year, Mr. Shafer would

sell, reinvest and purchase livestock as a regular part of the family cattle business. Id. at 179.

Each year Mr. Bussell would sell, reinvest and purchase farm equipment and machinery as part

of the family farming business.

The Court in Shaferrecognized and concluded in upholding the trial court's exclusion of

the premarital interest in cattle from the marital estate:
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In the case before us, the testimony is undisputed that Layne has bee,lr involved in

the cattle business continuously throughout the mariage, starting with his

preowned herd, and that the proceeds from the sale of cattle have been reinvested

in replacement cattle-producing the herd that existed at the time of the divorce.

Obviously, the herd has grown in number and value during the marriage. And we

note that Kristi does not dispute the prernarital valuation of Layne's cattle or the

value of the cattle at the time of the dissolution. Given the undisputed evidence

concerning the cattle herd which we have recounted above, the controlling

precedent on set-aside of premarital assets, and the fact that this is an equitable

matter, we can discern no reason not to set aside to Layne that portion of the value

of the present cattle herd which is attributable to Layne's prernarital cattle. In

doing so, we view the cattle herd as in ef,flect a single asset- rather than taking a

"cow by cow" approach to the tracing issue. Thus, we believe we have simply

acknowledged the realities of what happens over time in a cattle operation. In

short, while an individual cow which Layne owned in l99l was long ago turned

into hamburger, hot dogs, and shoe leather and thus is not traceable, the cattle

herd itself, which has always been part of Layne's farming operation, is in fact

traceable. To do otherwise seems to us to exalt form over substance and

ignore the equitable nature of a dissolution action.

Id. at 179.

Similar to Shafer, Plaintiff requested the trial court treat his 20% pranarital interest in

Bussell & Sons as a single asset with a defined value of $1911170.00, rather than a 1/5th interest

in numerous single items of equipment that were purchased and sold over the years like the cattle
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in Shafer.

The Bussell partnership existed prior to the time of the parties' marriage, was operated as

a family farming partnership for many yea$, and eventually formalized in 2010. A11 of the

equipment owned by the Bussell and Sons informal partnership was sold to Bussell Farms formal

partnership in 2010 pursuant to Exhibits 14 and 15. E14 and 15, 12223, VoI.I[. And per the

testimony of Delbert Bussell, Scott Bussell and Brent Bussell (hereinafter referred to as "the

partners") a trial, while the partnership has been made formal, nothing significant has changed

about the way the partners do business. It is essentially the same partnership now that it was in

1990.

For the above reasons, the sum of $1911170.00 was properly set aside from the marital

estate and credited to Plaintiff Brent Bussell.

207o Interest in Real Estate Purchased Prior to the Marriage

At trial, the partners all testified concerning land that Brent Bussell purchased prior to

marriage. The land originallypurchased in 1991 was the l,ock ground. E31,1:57,VoI.III. Per

the testimony of the parhrers Scott Bussell and Trevia Bussell were identified on the deed to the

property as the owners of the property, while Scott, Trevia, Delbert and Linda Bussell were

identified as the obligors on the promissory note and deed of trust. Brent Bussell was not

identified as either a deeded owner of the property or obligor on the note. The purpose for this

arrangement was so Scott could qualif, for favorable incentives and rates with the lender.

Nevertheless the partners all testified that Brent was in fact'an equitable Yz owrer in the Lock

ground and paid for one half of the principal and interest payments and one half of the property

taxes while they owned the Lock property, from 1991 through 1993. Scott and Brent Bussell

each testified that from 1991 they each paid $16,000 per year towards the $320,000 note, with
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$8,000 going to principal and $8,000 going towards interest.

In 1993 the Lock ground was traded for the Bohlender ground. This trade cleared up

Brent Bussell's ownership interest in the real estate, as Brent is identified as an owner of the

Bohlender ground at the time of the trade.829 30 and 31, 1:54 55 an 57, Vol.III. The

testimony of the Scott Bussell and Brent Bussell is that Brent Bussell and Scott Bussell each paid

the $16,000.00 per year, half interest, and half principal until the property was paid for in 2010.

The testimony at trial was also that Brent would have presented documentary evidence of the

payments made towards the property prior to marriage, however, the evidence of payment

verification could not be obtained. Plaintiff called Farm Credit Services re,presentative Mitchell

Korf to testiff that the records concerning these payments are not in fact available.

Of the original $320,000.00 note, $160,000.00 was Brent Bussell's responsibility. Brent

Bussell paid $16,000.00 per year on the note for five straight years prior to his marriage to the

Defendant, $8,000 per year of which was principal. Brent Bussell testified hat he made the

payments each Spring and made thern in 1991,1992,1993,1994, and 1995 prior to the marriage,

for a total of $40,000.00, or one quarter of the total cost of the property.

The portion of the Bohlender ground currently owned by the Plaintiff is legally described

as NE ll4 26-8-41. (See, Exhibits 23 and24). As the testimony at trial described, the Bohlender

ground was quartered offin 2010 to redistribute land to the partners based upon their desire for

separate ownership. Because Sheri Bussell insisted on being identified on the deed to the

Bohlender ground, l/4 of the section was quartered off to Brent, and the rernainder quartered off

to Bussell Land, LLC. It was Brent's intention to convey his ll4 interest into the LLC for

purposes of partnership land ownership, however, Sheri insisted that he do otherwise.

Hence, Brent Bussell's premarital interest in NE Il4 26-8-41, was l/4 interest, traceable
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to the first $40,000 paid on the $160,000 portion of the note owed by Brent Bussell. Plaintiff

was awarded 1/4 of the total value set aside to him, rather than the $40,000 principal reduction,

for the reason that no evidence was presented at trial that Defendant exercised any efforts or

contributed any mooey to increase the value of the land. Rather, the evidence at trial, was that

the land has always been used for farming purposes since it was purchased and that market forces

have resulted in sharp increases to the value of land. In fact, both Mr. Eggleston and Mr. Luhrs

testified that market forces were the reason for the significant jump in land values. For these

reasons, Appellant was be credited with a pro rata share of the appreciation of the real estate.

Plaintiff s position above is supported by the conclusions reached by both the trial court

and the court of appeals in Shafer, when the trial court held, and the court of appeals affirmed:

There is no evidence of any substantial improvernents to the land after its

acquisition and it further appears that the appreciation in value of the land from

the 1992 value of $150,000.00 to the present value of $260,500.00 is due to

market forces and circumstances separate from any improvernents made to the

propertyby the parties. Upon consideration of the evidence, the court finds that

Kristi has established that 45.33%of the current value of the 160 acres ... is

attributed to her inheritance and that such value should be set aside as her sole and

separate property and the same is excluded from the marital estate.

Id. at 173 ard 174. The trial court's reasoning and logic irt Shafer are described by the court of

appeals as'trnassailable." Id. Lastly,because: 1) the prernarital contribution is clearly

identifiable;\ 3/a of the interest of the land was also clearlypaid from marital funds; and, 3)

there was no evidence at trial that any gift was made of the premarital interest in the real estate

(there was evidence that the only reason Brent Bussell placed Sheri's name on real estate was to
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protect her in case he became deceased), there was no dispute at trial that Brent's premarital

interest in the ground was not a gift to Sheri.

For the above reasons, the trial court properly set aside one quarter of the total value of

NE 1/4 26-8-41as pre-marital property.

57o Interest in Bussell and Sons Gifted to Brent in 2000

At trial, the partners each testified that Delbert Bussell gifted to Brent and Scott Bussell

each, an additional 5% interest in the Bussell & Sons partnership, currently Bussell Farms, a

General Partnership. This occurred, according to Scott and Brent, in the year 2}}},bringing

Brent's Bussell's share in the partnership to 25%. This gift allowed Brent to earn 5% more per

year than he had prior to the gift. It also resulted in Brent instantly owning a great share of all

partnership equipment and machinery.

Because gifts to a spouse by a third party are set aside from the marital estate, the trial

court correctly set aside as nonmarital property, the 5o/o interest in Bussell Farms gifted to Brent.

Using only the value of the partnership equipment and machinery at trial, this sum would be 5Yo

of $1,982,200.00, or $991110.00. The trial court did not abuse its discretion by setting aside this

value as a gift during the marriage, but rather, perfectly followed the law.

A Homestead Gifted to Brent during the marriage. Traceable to $120.000.00

The testimony atfral was that Brent owned, on the date of marriage, a 1/4 interest in a

tract of land located in the NW 1/4 26-8-41. This approximate 2.37 acres included ahome and

out buildings. Brent's mother and father, Linda and Delbert Bussell, owned the other 3/4

interest. Exhibits 19 and 20 confirm the testimony of Delbert Bussell and Brent Bussell, in that

Delbert and Linda Bussell gifted their collective 314 interest to Brent Bussell in December of

7996, and January of 1997 . E19 and 20,1:47 and 48, Vol.I[. At that point, Brent Bussell
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became the sole owner of the 2.37 acres, the home and the outbuildings. Brent did not have to

pay anything for the interests and all parties agreed this was a gift from Brent's parents to Brent.

Brent's father, Delbert, also testified that he did not intend to make a gift to Sheri Bussell, and

that he requested the property remain in the farnily. In February of 1997,a month after the above

described. real estate was gifted to Brent Bussell, Brent deeded the property to him and his wife,

Sheri Bussell. Brent testified that he deeded the property this way at Sheri's insistence and in an

effort to protect her in the event anything were to happen to Brent. 201221through 202:5.

Brent further testified that he did not intend to make a gift of the property to Sheri by placing her

name on the deed, he only wished to make her a joint owner with right of survivorship in the

even he were to meet an untimely death.Id.

The parties do not dispute that in September of 2003, as evidenced by Exhib it22,the

property described above was sold for the sum of $1201000.00, and this entire sum was paid

towards the construction of the home commonly known as 146 Yucca Drive, Imperial, Nebraska.

f:221 12204, Vol.I[. As reflected on the property staternent, and pursuant to the testimony of the

parties, the Defendant is to be awarded the home at 146 Yucca Drive, and the value assigned to

that asset is $275,000.00. E55, 1:173,Vo1.I[.

While Defendant testified that improvernents were made to the homestead located on the

2.37 acres described above prior to it being sold in 2003, there was no evidence of the value

added to the property as a result of these improvements. As set forth in Van Newkirk v. Van

Newkirk,2l2 Neb. 730 (1982):

"...when awarding property in a dissolution of marriage, property acquired by one

of the parties through gift or inheritance ordinarily is set off to the individual

receiving the inheritance or gift and is not considered apart of the marital estate.
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See, Wenger v. Wenger,200 Neb. 446, 263 N.W.2d 855 (1978); Cozette v.

Cozette,196 Neb. 780,246 N.W.2d 473 (1976); Johnson v. Johnson, supra. An

exception to the rule is where both of the spouses have contributed to the

improvement or operation of the property which one of the parties owned prior to

the marriage or received by way of gift or inheritance, or the spouse not owning

the property prior to the marriage or not receiving the inheritance or gift has

significantly cared for the property during the marriage. See Rhodes v. Rhodes,

210 Neb. 373,314 N.W.2d 271 (1982).

Id. at733. ln such cases where improvements are made to the inherited or gifted property,

however, the party alleging improvements or contributions must produce evidence of the increase

in the value of the property as a result of the improvements. In Tyler v. Tyler,2l6 Neb. 897

(1997), the Nebraska Supreme Court reasoned:

each time the Van Newkirk exception has been applied, this court has required

evidence of the value of the contributions and evidence that the contributions were

significant. InDaMoude v. DaMoude, 229 Neb. at854,429 N.W.2d at 370, we

applied Van Newkirk and stated that [appellant ] valued his services and the

equipment installed at approximately $30,000. The only evidence of the value of

the entire farm at the time of the trial was $60,000. We conclude that [appellant]

made significant contributions to the improvernents on the farm and therefore it

should be included in the marital estate. (Emphasis supplied.) Similarly, in

Preston v. Preston, supra; Buche v. Buche, supra; and Sullivan v. Sullivan,

supra, this court rejected invitations to apply Van Newkirk as there was no

evidence of the value of the contributions. As such, in order for this court to
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appty the Van Newkirk exception, husband must demonstrate the value of his

signilicant contributions.

Our de novo review indicates the Van Newkirk exception does not apply in

this case. The record suggests that while husband may have made certain

contributions to the improvement of the marital home, he failed to

demonstrate the value of all his alleged contributions.

Id. at2l3 and2l4.

While the parties spent money and made improvernents to the home and outbuildings,

which Brent received as a gift from his parents, no evidence was presented by the Defendant

concerning the "value" of the contributions. Simply presenting evidence of expense or cost

associated with the improvement does not necessarily equate to an increase in "value" to the

property as a whole, and even if it does result in a an increase, one must present evidence of the

increase in value so courts are not left to guess of speculate concerning such mater. As such, the

Court properly set aside as nonmarital property the sum of $1201000.00 which represents the

amount of money the parties received from the sale of a home, land and outbuildings that Brent

owned prior to ma:riage, in combination with interests gifted to him by his parents during the

marriage, as set forth above. Again, there is no dispute concerning the fact that I00% of these

proceeds were paid towards the construction of the residence at 146 Yucca Drive, Imperial,

Nebraska, and the proceeds are completely traceable to that property.

II. The trial court properly accounted for and disposed of growing$rop! and grain in

storage in its Decree.

The Nebraska Supreme Court in Kulkowski v. Kalkowski,258 Neb. 1035 (2000)

reaffirmed, "We decline to adopt anybright-line rule as to whether or not crops which will
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eventually generate income may be treated as divisible marital property an a dissolution

proceeding ." Id. at 524. Therefore, trial courts are granted discretion and leeway in determining

whether grain and crops should be treated as a divisible asset in a dissolution proceeding, based

upon the circumstances in each case.

Brent testified at trial that each year his grain is harvested and turned into cash. This cash

is reported as income and at the end of each year, the profits rernaining after payment of all

expenses, are reported to the IRS as income. It is this income that the Sheri has relied upon to

support her request for alimony, child support and property equalization payments

As Brent testified at trial, awarding one half of the grain to Sheri is essentially awarding

her one half of the Brent gross income for the upcoming year. If this were to happen, not only

would Brent's gross income have been cut in half for 2llz,which would have significantly

affected any child support or alimony calculation, but it would also have made it difficult, if not

impossible, for Brent to meet his2ll2expenses which are itemized in Exhibit 36. 836, lz2l5,

Vol.III. Both Scott Bussell and Delbert Bussell testified that if Brent is not able to contribute to

the partnership as he has in the past, that the partnership will no longer be viable. Brent Bussell

also testified that because 2011 hail damage will negatively affect the income and productivity of

the partnership in 2012 and2013, an award of one half of the 2011 crops will be even more

devastating on Brent's ability to meet his future obligations and rernain a partner with his father

and brother

In identifring assets on the property statement, Brent was careful not to simply identiff

grain as an asset with a value. Per Brent's testimony, he did not even identifr grain as an asset,

but when the Defendant did so, Brent indicated a value of TBD (To Be Determined) as he wanted

to inform the Court of his position that identifring crops and grain as an asset on the property
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statement is in essence counting the property twice - once as an asset and once as income for the

following year, much of which is used to meet farm expenses. At trial Defendant's identification

of crops/grains lacked any reasonable or factual basis. Much of the grain/crops for 2011 had

alreadybeen sold and paid for. Most of the insurance proceeds had been deposited. As Brent

testified, only one more crop insurance check was expected. Therefore, a property statement

entry showing an estimated value for crops harvested for the year 20ll in addition to an entry

showing cash already received for much of the alleged crops, was counting the property twice.

To do so is inequitable and only threatens, and potentially destroys, the ability of Plaintiff to meet

future obligations and remain aprofitable farmer.

Appellant sees the wisdom of the Nebraska Supreme Court in allowing trial court's to

determine whether grain and crops should be a divisible asset in a dissolution. To make a bright-

line rule requiring a 50150 division of grain at the end of a year could devastate farmers such as

Brent Bussell, which would ultimately harm the spouse who relies upon the farmer, in this case,

to provide financial support in other areas.

The Court tt Kalkowski chose to count grain/crops as an asset to be included in the

marital estate and divisible because Mr. Kalkowski's position of treating the crops/gtain as a

stream of income, rather than an asset at the appellate level, was inconsistent with his position at

tial. Id. at 523. There is no such inconsistency in this case. Mr. Bussell has expressed concem

from day one that his crops are simply a stream of income and to count thern as an asset will have

devastating affects on his production, income and viability as both a farmer and partner in

Bussell Farms.

For the above reasons the trial court treated fairly the crops and grain, and the proceeds in

accounts from the sale of said grain and crops, as a source of future income rather than a marital
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asset to be divided.

III.

an abuse of discretion has occured. it is because the award is excessive given it will

onlv take Appellee two years to obtain her education. and considering the sizeable

property equalization payments Appellee shall receive.

Neb. Rev. Stat $42-365 states: "While the criteria for reaching a reasonable division of

property and a reasonable award of alimony may overlap, the two serve different purposes and

are to be considered separately....The purpose of alimony is to provide for the continued

maintenance or support of one party by the other when the relative economic circumstances and

other criteria enumerated in this section make it appropriate." fd. Nebraska case law has

consistently held: o'Alimony is not to be used simply to equalize income of the parties or to

punish one of the parties; it may be used to assist the other party during a reasonable time to

bridge that period of unavailability for employment or during that period to get proper training

for employrnent;' Murrell v. Murrell,232 Neb. 247,440 N.W.22d 237 (1989).

When a spouse is awarded significant sums of money as the result of a property

settlement award, kial courts have held, and appellate courts have upheld, an award of no

alimony. ln Johnson v. Johnson, 209 Neb. 377 ,307 N.W.2d 783 (1981), the trial court and

Nebraska Supreme Court agreed that where the wife had been awarded 43Yo of the marital estate,

$1,000 per month in child support, $27,000.00 in her first year of dissolution and a $150,000.00

cash payment, it was not error to refuse to award the wife alimony. Id, at326. The facts and

circumstances of that case are not much different that of the Bussells. Nevertheless, the evidence

at trial was that the Sheri could obtain her ADNR (Associate of Nursing/RN) Degree in two

years. E4lr lt474,VoI.I[. Brent, therefore, agreed to pay alimony for a term that would allow
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Sheri to get her degree so that she will have a very marketable nursing degree and will be able to

earn a good living.

After paynent of the first portion of the property settlement is awarded in this case, Sheri

should have no debt. The only debt she currently has is her home mortgage, which could be paid

off for the sum of $64,000.00. Sheri could then use her savings, wages/alimony, and property

settlement award to live very comfortably while obtaining her degree. Sheri will have a sizeable

net worth with the award of property in the Decree along with payment of the property

equalization payments. Once she receives her nursing degree, she will not only have a sizeable

net worth, but a very good job with benefits. Plaintiff asserts this result certainly meets the intent

of "assist(ing) the other party during a reasonable time to bridge that period of unavailability for

employment or during that period to get proper training for ernployment." See, Murrell, supra.

Plaintiff asserts that two years from May of 2ll2,would have been a reasonable time for

Defendant to get her degree, and if Plaintiff were to pay Defendant $11500.00 per month for

that 28 month period, she would have more than sufficient means to obtain her degree and

become completely independent of PlaintifPs support. Rather than award alimony for 28

months, however, the Court awarded it for 96 months. The 96 month award far exceeds the

period of time necessary for Sheri to obtain her degree and begin earning a very comfortable

living. Further, in three years, Sheri will no longer have a child to support as Ashlin will have

reached the age of majority. Brent, on the other hand, will still need to support Jadin for three

more years. It is also relevant in considering alimony, that the child for which Defendant has

custody is now over 16 years of age and is described by the Sheri as self sufficient and ale to

meet her own needs while Sheri is away from home.

Finally, it is worth mentioning that Sheri sought temporary alimony in order to go to
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school. Shortly after being awarded the temporary alimony, Sheri withdrew from her classes and

continued to receive the temporary support. Sheri testified under oath at trial that she was forced

to withdraw from her classes because the Brent was not paylng his child support in a timely

manner. The purpose of this statement was to portray the Brent as a deadbeat who purposefully

caused the Sheri to fail in her education. As the Court can see from Sheri's own testimony, Brent

was never late in payrng his child support. 483:15-16. [n fact, he nearly always paid it within the

first week of the month in which it was due.

rV. Pursuant to Appellant's income tax returns and calculation of depreciation

conducted by Appellant's accountant, the trial court accurately calculated

Appellant's income for child support and alimony purposes.

lncome averaging over a period of years is appropriate for pu{poses of calculating child

support for self employed individuals like farmers . Gress v. Gress 274 Neb. 686, 7 43 N.W.2d 67

QOOT);and,Willcockv. Willcock,l2Neb. App. 422,675N.W.2d 721(2004\. Further,

averaging a farmer's income over five years is not unreasonable when there are significant

fluctuations in income over previous years. Gress v. Gress 274Neb. 686,743 N.W.2d 67 (2007);

and,Hughesv. Hughes,14 Neb. App.229,706 N.W.2d 569 (2005).

Depreciation calculated on the cost of ordinary and necessary assets may be allowed as a

deduction from income of the farm to arrive at an annualized total monthly income. After an

asset is shown to be ordinary and necessary, depreciation, if allowed by the trial court, shall be

calculated using the "straight line" method, which allocates cost of an asset equally over its

useful duration or life. Nebraska Child Support Guidelines g 4-204.

Brent Bussell's income tax returns for the five years preceding the trial are made part of

the trial court record. E38,1;493,Vo1.I[; and, E64-68, 1:348-353,Vo1.I[. The testimony of
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JeffOlsen clearly and properly demonstrated how Brent Bussell's income had been calculated for

child support and alimony purposes. 161:1 through 169:9. Finally, by the questions asked by

the trial court of Mr. Olsen, it was apparent that the trial court was not only famitiar with the

method used to calculate and account for depreciation, but that the trial court gained any

necessary clarification to ensure it had the information necessary to make an accurate assessment

of income for purposes of calculating child support and alimony. 168:13 - 169:16; and,

854,1:163, VoI.I[.

Appellee's argument that the kial court failed to accurately calculate Brent Bussell's

income for purposes of child support and alimony is without merit.

CONCLUSION
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