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Reynolds, Ch~irman, for the Commission 

SUMMARY OF DECISION 

The Commission vacates and reverses the decision of the Cass 

County Board of Equalization which denied Taxpayer's protest, and 

grants, in part, Taxpayer's request for a further reduction in 

the assessed value of the subject property . 
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NATURE OF THE CASE 

Frank W. Weisbeck ("the Taxpayer") owns certain residential 

real property located in Cass County, Nebraska. Taxpayer filed a 

protest with the Cass County Board of Equalization ("County") 

alleging that the property was overvalued. By way of relief, 

Taxpayer requested that the proposed valuation be reduced. The 

County denied the protest, from which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as 

authorized by Neb. Rev. Stat. §77-5016(5) (2000 Cum. supp., as 

amended by 2001 Neb. Laws L.B. 419 §1, 2001 Neb. Laws L.B. 170 

§22 and 2001 Neb. Laws L.B. 465 §7) without objection: the 

Commission's Case File for Case No. OOR~12; the Tax Equalization 

.and Review Commission's Brochure; the Nebraska Constitution; the 

Nebraska State Statutes and the amendments to those statutes; 

Title 442, Nebraska Administrative Code (the Tax Equalization and 

Review Commission's Rules and Regulations); Title 298, Nebraska 

Administrative Code (the Real Estate Appraiser Board's Rules and 

Regulations); 2000 Reports and Opinion of the Property Tax 

Administrator for Cass County; the 2001 Formal Plan of 

Equalization; the 2000 Statewide Equalization Proceedings; the 

', ( 
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Nebraska Real Estate Appraiser Board Certification Requirements; 

the Nebraska Real Estate Appraiser Board Education Core 

Curriculum; the Marshall Swift Residential Cost Handbook; the 

Marshall Swift Residential Cost Handbook Historical Information; 

the Nebraska Assessor's Reference Manual (2000); four standard 

reference works published by the International Association of 

Assessing Officers: Property Assessment Valuation, Second Edition 

(1996); Property Appraisal and Assessment Administration (1990); 

Glossary tor Property Appraisal and Assessment (1998); and Mass 

Appraisal of Real Property (1999); the Dictionary of Real Estate 

Appraisal, 3ro Ed., Appraisal Institute (1993); The Appraisal of 

Real Estate, Eleventh Edition, The Appraisal Institute (1996) ; 

the Uniform Standards of Professional Appraisal Practice (2000}; 

Black's Law Dictionary, Sixth Ed., West Pllblishing Co. (1999); 

Webster's Third New International Dictionary, published by 

Miriam-Webster, Inc. (1993). 

The Commission also received certain exhibits and testimony 

during the course of the hearing. Pages 1 through and including 

SO of Exhibit 3, however, were not received based on an objection 

from the County . 
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I. (( 
ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502(2000 Cum. Supp.) requires a 

taxpayer to identify the issues to be presented to the County 

Board of Equalization. The Commission's jurisdiction is limited 

to those issues presented to the County Board of Equalization and 

those issues sufficiently related in content and context to be 

deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Ed. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 

357 (1998). The issues before the Commission are, therefore. 

Taxpayer's allegation(s) that: 

"A lot of information on cadastral book 

information is wrong. This property is way overvalued. 

I would consider my idea of valuation high but I could 

find [someone] to pay it." (El:l), 

The Commission construes the Taxpayers statements to allege 

that the issue before the Commission is that the subject property 

is overvalued. 

II. 
FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider 

only that evidence which has been made a part of the record 
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• before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016(3) (2000 Cum. Supp., as amended by 2001 

Neb. Laws L.B. 419 §1, 2001 Neb. Laws L.B . . 170 §22 and 2001 Neb. 

Laws L.B. 465 §7). The Commission may, however, evaluate the 

evidence presented utilizing its experience, technical 

competence, and specialized knowledge. Neb. Rev . Stat. §77-

5016(5) (2000 Cum. Supp., as amended by 2001 Neb. Laws L.B. 419 

§1, 2001 Neb. Laws L.B. 170 §22 and 2001 Neb. Laws L.B. 465 §7). 

From the pleadings and the evidence contained in the record 

before it, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain residential 

real property located in Cass County, Nebraska ("the 

subject property"). 

2. That the Cass County Assessor ("the Assessor") proposed 

valuing the subject property for purposes of taxation in the 

amount of $21,623 for the land component, $39,241 for the 

residence, and $13,230 for the outbuildings, for a total 

assessed value of $74,094 as of January 1, 2000 ("the 

assessment date"). (E1:2) . 
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3. That Taxpayer timely filed a protest of the proposed 

valuation, and requested that the subject property be valued 

in the amount of $13,500 for the land and $39,500 for the 

improvements, for a total value of $53,000 as of the 

assessment date (E1:1). 

4. That the County denied the protest. (E1: 2) 

5 . That thereafter, the Taxpayer timely filed an appeal of the 

County's decision to the Commission. (Appeal Form) . 

6. That there is an outbuilding located on Lot 28, described by 

the Taxpayer as a "machine shed." (E2:1). 

7 . That the County has the "machine shed" valued in the amount 

of $12,930 as of the assessment date. (E7:4). 

8. That the Taxpayer testified that he was not contesting the 

value that the County placed on the "machine shed." That 

the value of that outbuilding is therefore not at issue. 

9. That at the conclusion of the hearing before the Commission, 

Taxpayer moved for a recess to allow the parties to inspect 

the subject property and submit affidavits as to their 

opinions of value of the subject property as of the 

assessment date. 

({ .( 

( _ 
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10. That the Commission granted Taxpayer's motion and allowed 

the Parties to submit affidavits before taking this matter 

under advisement. 

11. That both Parties timely filed affidavits as to the 

valuation of the subject property. 

12. That the matter was submitted for the Commission's decision 

on the 19th day of June, 2001. 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1 . That the subject property consists of two residential lots 

located in the Village of Greenwood, Cass County, Nebraska. 

The lots are separated by the platted, but undeveloped, 

First Street. (E7:1, E13:45). Lot 28 is improved with a 

house and two outbuildings: a garage valued at $300 and a 

machine shed valued at $12,930. (E12:4). Lot 29 contains 

no improvements and is vacant. (E12) . 

2. That the residence on Lot 28 is a single-story, wood frame 

building. (E7:3). The house has wood and shingle siding, 

asphalt shingles on the roof, forced air heating and central 

air conditioning. (E7: 3) . 
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That the Taxpayer testified that the original portion of the 

house was an old hunting cabin built prior to 1900. The 

Taxpayer testified that this original structure has been 

added onto several times, the latest addition being made in 

1960. 

4. That the Taxpayer testified that he became the owner of the 

subject property by assuming an existing mortgage on July 1, 

1987. That at the time the Taxpayer assumed the mortgage, 

the mortgage balance was $27,986. (E1:1). 

5. That the Taxpayer testified that the subject property was in 

"poor" condition as of the assessment date. The Taxpayer 

offered certain photographs in support of this testimony. 

(E2) . The Taxpayer also testified· that the roof of the 

residence leaked as of the assessment date. 

6. That the Taxpayer testified that his opinion of value for 

the subject property as of the assessment date was $40,000. 

7. That the Assessor had originally determined that the 

improvements were of "Average" condition as of the 

assessment date. (E7) . After a complete re-inspection of 

the subject property in 2001, the Assessor corrected her 

determination of condition from "Average" to "Fair." 

(E15:3). 

(( 

( _ 
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B. That there are typically six grades of "condition:" 

"excellent," "very good," "good," "average," "fair (badly 

worn)" and "poor (worn out} . " Marshall & Swift Residential 

Cost Handbook, published by Marshall & Swift, L. P., March, 

2001, p. E-6. 

9. That the Marshall & Swift Residential Cost Handbook 

describes "Average Condition" as: 

"Some evidence of deferred maintenance and normal 

obsolescence with age in that a few minor repairs are 

needed, along with some refinishing. But with all 

major components still functional and contributing 

toward an extended life expectancy, effective age and 

utility is standard for like properties of its class 

and usage." Marshall & Swift Residential Cost 

Handbook, published by Marshall & Swift, L. P .· , March, 

2001, p. E-6. 

10. That the Marshall & Swift Residential Cost Handbook 

describes "Fair Condition" as: 

"Badly worn. Much repair needed. Many items need 

refinishing or overhauling, deferred maintenance 

obvious, inadequate building utility and services all 

shortening the [economic] life expectancy and 



increasing the effective age." Marshall & swift 

Residential Cost Handbook, published by Marshall & 

Swift, L.P., March, 2001, p. E-6. 

11. That the Marshall & swift Residential Cost Handbook 

describes "Poor Condition" as: 

"Worn Out - Repair and overhaul needed on painted 

surfaces, roofing, plumbing, heating, numerous 

functional inadequacies, substandard utilities etc. 

· (found only in extraordinary circumstances) . Excessive 

deferred maintenance and abuse, limited value-in-use, 

approaching abandonment or major reconstruction, reuse 

or change in occupancy is imminent. Effective age is 

near the end of the scale regardless of the actual 

chronological age." Marshall & Swift Residential Cost 

Handbook, published by Marshall & swift, L.P., March, 

2001, p. E-6. 

12. That the Taxpayer adduced no evidence that the house is 

-10-

"worn out," or that the "extraordinary circumstances" 

required by the definition of "poor;' condition exist in the 

house. 

13. That therefore the Taxpayer's contention that the condition 

of the house should be reduced from "average;' to "poor" 

( 

( 

(, 
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establishes that the "condition" of the house must be 
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reduced from "Average" to "Fair" based on the Assessor's re...; 

inspection. 

14. That a "Fair" condition reflects a poorer condition than 

"Average" and usually results in a higher deprecation ratio 

and a lesser value. Marshall Swift Residential Cost 

Handbook, 3/2001, page E-6. 

15. That pursuant to the County's Exhibit 15, p. 13, a reduction 

from "Average Condition" to "Fair Condition" requires a 

$5,200 reduction in the assessed value. (County's 

Comparable 3, of "Average" Condition, required a -$5,200 

adjustment to render its "condition" comparable to "Fair."). 

16. That the Taxpayer testified that the various additions 

adversely impacted the actual or fair market value of the 

house. The Taxpayer contends that the poor workmanship used 

in the construction of the additions, as well as the quality 

of the materials used, is the source of this adverse impact. 

That the Taxpayer therefore alleges that the "quality of 

construction" for the house must be reduced from "Fair 

Quality" to "Low Quality." 
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17. That the Assessor determined that the "quality of 

construction" for the house is "Fair." (E12: 5) • . . 

18. That there are typically six grades of "quality of 

construction:" "low;" "fair;" "average;" "good;" "very 

good;" and "excellent." Marshall & Swift Residential Cost 

Handbook, published by Marshall & Swift, L.P., March, 2001. 

19. That "Examination of both materials and workmanship is 

fundamental when determining the overall quality of 

construction. . Workmanship is often superficial, and its 

quality can be easily observed. Solid and level floor 

structures, plumb walls, smooth finish on concrete and 

plastered surfaces, mitered joints in both exterior and 

interior woodwork, and proper fitting of doors and windows 

ar·e all indications of better-quality workmanship." 

Marshall & swift Residential Cost Handbook, published by 

Marshall & Swift, L.P., March, 2001, p. 6. 

20. That "Fair" quality of construction is defined as follows: 

"Residences of Fair Quality are frequently mass 

produced. Low-cost production is a primary 

consideration. Although overall quality of materials 

and workmanship is below average, these houses are not 

substandard and will meet minimum construction 

t··· 
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requirements of lending institutions, mortgage insuring 

agencies and building codes. Interior finish is plain 

with few refinements. Design is from stock plans, and 

ornamentation is usually limited to the front 

elevation. . . INTERIOR FINISH • • Interior walls are 

taped and painted drywall with enamel painted walls and 

ceilings in kitchen and baths. Inexpensive stock 

cabinets of paint-grade wood or vinyl veneer in kitchen 

with a small pullman or vanity in bath. Countertops 

are laminated plastic with a small splash. Stock, 

hollow-core doors with . inexpensive hardware. Minimal 

amount of closet space ... ELECTRICAL . A minimum 

number of outlets and lighting fixtures. PLUMBING 

. . . Six competitively priced white plumbing fixtures 

with one plumbing rough-in are included in the basic 

residence cost. The fixtures can include any of the 

following: water heater, laundry tray, stall shower, 

toilet, lavatory, tub with shower over, or kitchen 

sink." Marshall & Swift Residential Cost Handbook, 

published by Marshall & Swift, L.P., March, 2001, pp. 

Avg-1 - Avg-2. {Emphasis in original.) 

-13-



21. That "Low Quality" construction is defined as: 

"Residences of Low Quality are of low-cost construction 

and meet minimum building code requirements. Interior 

and exterior finishes are plain and inexpensive with 

little or no attention given to detail. Architectural 

design is concerned with function, not appearance. 

INTERIOR FINISH . .. Walls are inexpensive taped 

drywall with paint or textured finish. Kitchen and 

baths may have enamel painted ceiling and walls. 

Cabinets are paint-grade wood or vinyl veneer with low

cost laminated plastic countertops. Doors are hollow 

core with low-cost hardware. Minimal amount of closet 

space ... ELECTRICAL ... a minimum number of outlets 

and low-cost lighting fixtures ... PLUMBING . . Five 

competitively priced white plumbing fixtures w~th one 

plumbing rough-in are included in the basis residence 

cost. The fixtures can include any of the following: 

water heater, laundry tray, stall shower, toilet, 

lavatory, tub, tub with shower over, or kitchen sink 

. BUILT IN APPLIANCES . . None are included in the 

basic residence cost." Marshall & Swift Residential 

-14-
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Cost Handbook, published by Marshall & Swift, L.P., 

March, 2001, p. Low-1. 
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22. That based on these definitions, "Low quality of 

construction" does not meet the minimum requirements of 

lending institutions, while "Fair quality of construction" 

does. That the subject property, at the time the Taxpayer 

acquired it, was subject to a mortgage. That from this 

evidence it is reasonable to infer that the subject property 

met minimum requirements of lending institutions, and is 

therefore at least of "Fair quality of construction." 

23. That, however, the Taxpayer offered no evidence of the 

impact on actual or fair market value based on the "quality 

of construction." 

24. That however, the record demonstrates that the actual or 

fair market value of the house may be impacted by 

"functional obsolescence." "Functional obsolescence" is 

defined as "the loss of value in a property improvement due 

to changes in style, taste, technology, needs, and demands. 

Functional obsolescence exists where a property suffers from 

poor or inappropriate architecture, lack of modern 

equipment, wasteful floor plans, inappropriate room sizes, 

inadequate heating or cooling capacity, and so on. It is 
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the inability of the structure to perform adequately the · 

function for which it is currently used." Property 

Assessment Valuation, 2nd Ed., International Association of 

Assessing Officers, 1996, p. 154. 

25. That the "functional obsolescence" of the house is 

established by the roof lines which are mismatched and 

result in leaking and an insufficient number of plumbing 

fixtures [the subject property has 5 fixtures (E15:11), 

· while a house of "fair quality of construction" has at least 

six] . 

26. That the Taxpayer has failed to adduce evidence correlating 

the impact of "functional obsolescence" on the actual or 

fair market value of the subject property. 

27. That the Assessor, in response to the Taxpayer's evidence of 

value for the improvements, determined after the June, 2001, 

re-inspection that the County had incorrectly measured the 

subject property. The Assessor had previously concluded 

that the house contained approximately 845 square feet of 

above-grade ·finished living area. (E12:3). After the June 

7, 2001 inspection the Assessor concluded that the house 

contained approximately 1,335 square feet of above-grade 

finished living area. (E15:3, 8, 9). 

( ·I 
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~ 28. The Assessor, based on the corrected dimensions, determined 

• 

that the actual or fair market value of the house as of the 

assessment date was $41,646, or $2,405 more than originally 

estimated. 

29. That in support of this revised opinion of value, the 

Assessor offered a computer generated "Sales Comparison 

30. 

Approach Worksheet." (E15:13). That this worksheet used 

five "comparable" properties to reach an opinion of value. 

(E15:13-53). 

That "comparable" properties share "overall quality, 

architectural attractiveness, age, size, amenities, 

functional utility, and physical condition." Property 

Assessment Valuation, 2nd Ed., International Association of 

Assessing Officers, 1996, p. 98. 

31. That a review of this worksheet establishes that it is · 

inaccurate. First, the Assessor used a "Year Built" of 

1935, in spite of the uncontroverted testimony of the 

Taxpayer that the "year built" was prior to 1900. The 

"adjustments" made by the computer for this one factor range 

from -$5,301 to +$5,643. (E15:13) .. 
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32. That the opinion of value generated by the County's computer • . 

program is further flawed in that none of the County's 

"comparables" are located in a Flood Plain. (E15:13-53). 

33. That further none of the County's "comparables" suffer from 

the "functional obsolescence" resulting from the mismatched 

additions made to the original "hunting cabin" (photographs, 

Exhibit 15, pages 4 and 5). 

34. That therefore the County's new evidence of value for the 

house is not persuasive. Given the entire record before the 

Commission, the Commission determines that the actual or 

fair market value of the house was $34,041 as of the 

assessment date, as shown below: 

Original Value: $39,241 

Less: Adj. For Change in Condition$ 5,200 

Actual or Fair Market Value $34,041 

(El2:3) 

(El5:13) 

35. That although the value of the "machine shed" is not at 

issue, the Taxpayer testified that the garage on the subject 

property was removed on August 30, 1999. 

36. That the Taxpayer testified that he applied for and received 

a demolition permit for the garage from the Village of 

Greenwood in 1999. That a copy of this permit is not a part 

of the record before the Commission. ( -
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~ 37. That the Taxpayer testified that he burned the debris from 

the garage in December of 1999 or January of 2000. That the 

Taxpayer testified that he waited "until there was snow," as 

shown in Exhibit 2, page 9, to burn the debris to reduce the 

chance of starting a fire. 

38. That the Assessor testified that according to her records 

the garage had not been removed from the subject property 

as of the assessment date. That the Assessor testified that 

the first notation in the County's Property Record File 

("PRF") concerning the fact that the garage on the subject 

property had been demolished was on June 13, 2000. (E7: 1) • 

39. That from the record before the Commission, no one from the 

Assessor's Office inspected the subject property between 

July 12, 1999, and June 13, 2000. That therefore 

Taxpayer's testimony that the garage had been removed prior 

to the assessment date (January 1, 2000) is uncontroverted. 

40. That therefore the value of that outbuilding ($300) must be 

removed from the Taxpayer's assessment. 

41. That the Taxpayer also testified that the land component of 

the subject property is overvalued. The Taxpayer 

specifically testified that Lot 29 often contains standing 

- ~- --·-· - .. ··--·-.a-._~ . 
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water and that water from the surrounding ditches drains 

onto Lot 29 through a drainage pipe. (E2: 6-8) • 

42. That Taxpayer's uncontroverted testimony was that the uses 

to which Lot 29 may be put are limited because it is located 

in a "flood plain," and subject to "partial flooding 

potential, drainage, below street level, swampy terrain." 

43. That the County's PRF contains the notation "some of this 

land is in a flood plain, basically an old creek bed." That 

the PRF also lists flood plain as an "influence code." 

(E7:5,6). 

44. Further that the PRF establishes that the impact of the 

"flood plain" "influence code" is "Major" to the extent of 

"50-75%." (E12:5). 

45. That on reinspection, the Assessor determined that the 

impact on actual or fair market value was 71%. 

Handwritten in "Degree of Effect" Box) . 

(E15:11: 

46. That the Assessor testified that the land value for the 

subject property was calculated on a per square foot basis. 

That the Assessor testified that the subject property was 

valued at $.28 per square foot as were other "large lots" in 

the Village of Greenwood. (E7:6). 
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~ 47. That the Assessor testified that there was no reduction in 

•• 

the value of the land component of the subject property due 

to its location in a nflood plain," and that the portion of 

the land component of the subject property that was in the 

"flood plain" was valued at the same amount as the portion 

that is not located in a nflood plain." 

48. That the Assessor testified that the $.28 per square foot 

accounts for undeveloped portions of the nlarge lots" in the 

Village of Greenwood. 

49. That the land sale information contained in the record 

before the Commission does not contain any indication that 

any of the land sales contained land located in a flood 

plain or with partial flooding potential, drainage problems, 

or swampy terrain. (E14 :16 - 120). 

50. That the Assessor's opinion of actual or fair market value 

of the land component, prior to reinspection, was $21,623. 

(E12 :1). 

51. That after reinspection, the Assessor determined that the 

actual or fair market value of the land component was 

$22,203. (E15:2). That in reaching this opinion of value, 

the Assessor completely revised her approach to land 

valuation for the subject property. 
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52. That the Assessor's new methodology valued each of the lots 

separately, and increased the base values. That the 

Assessor valued the first 15,000 square feet of each lot at 

$.97 per square foot, the next 17,000 square feet of each 

lot at $.10 per square foot, and any square footage over 

32,000 square feet at $.05 per square foot. {E15:11). 

53. That the Assessor then applied a 65% reduction to the value 

of Lot 29 to account for the "partial flooding potential, 

drainage, below street level, swampy terrain." (E15 :3, 11). 

54. That nothing in the record before the Commission establishes 

that any other "large, undeveloped lots" in the Village of 

Greenwood were valued in this manner by the Assessor for tax 

year 2000. 

55. That from the entire record before it, the Commission finds 

and determines that the assessed value of the land component 

of the subject property is overvalued, since it fails to 

account for the impact on actual or fair market value "for 

the partial flooding potential, drainage, below street 

level, swampy terrain" of Lot 29. 

56. That the Assessor determined upon re-inspection of the 

subject property on June 1, 2001 and June 7, 2001 that a 65% 

reduction in the value of Lot 29 was appropriate "for the ( _ 
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partial flooding potential, drainage, below street level, 

swampy terrain." (E15:3). 

57. That, therefore, the Commission finds and determines that 

the portion of the County's original ($21,623) land value 

attributable to Lot 29 be reduced by 65%, "for the partial 

flooding potential, drainage, below street level, swampy 

terrain" and that the actual or fair market value of the 

land component is $13,585, as shown below: 

Value attributable to Lot 29: 

44,163.71 sq. ft. (E7:6) x $.28 per sq. ft. = 
$12,366 (rounded). 

$12,366 x 35% = $4,328 (rounded}. 

Value attributable to Lot 28: 

33,062 sq. ft. (E7:6) x $.28 per sq. ft. = $9,257 
(rounded) . 

Total Land Value: 

$4,328 Lot 29 

$9.257 Lot 28 

$13,585 Total Land Value for Subject Property 

58. That the record demo~strates that the decision of the County 

to deny Taxpayer's request for a reduction in the assessed 

value of the subject property was based on incorrect 

information contained in the County's Property Record Files. 
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59. That from the record before it, the Commission finds and ( 

determines that the actual or fair market value of the 

subject property as of the assessment date was $13,585 for 

the land, $34,041 for the residence, and $12,930 for the 

outbuilding, for a total value of $60,556 as of the 

assessment date. 

60. That, therefore, the assessed value of the subject property 

for tax year 2000 as determined by the County is not 

supported by the evidence. 

61. That sufficient clear and convincing evidence has been 

adduced to establish that the decision of the County was 

both unreasonable and arbitrary. 
( 

62. That, therefore, the decision of the County must be vacated 

and reversed. 

III. 
ANALYSIS 

The subject property consists of Lots 28 and 29 in the 

Village of Greenwood, separated by the platted but undeveloped 

First street. (E7:1, E13:45). There is a residence and other 

improvements located on Lot 28. (E12:4). Lot 29 contains no 

improvements and is vacant. (E12). The residence on the subject 
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property is a single story wood frame building. (E7: 3} . The 

residence has a combination of wood and shingle siding, asphalt 

shingles on the roof, forced air heating and central air 

conditioning. (E7:3}. 

The Taxpayer testified that the original portion of the 

residence was an old hunting cabin built prior to 1900. The 

Taxpayer testified that this original structure has been added 

onto several times, the last addition being made in 1960. As a 

result of these additions, the Taxpayer testified that the roof 

lines are mismatched, resulting in a leaking roof. This 

testimony is supported by photographs and the videotape. (E2, 

E17). 

The Taxpayer testified that he became the owner of the 

subject property by assuming an existing mortgage on July 1, 

1987. At the time the Taxpayer assumed the mortgage the mortgage 

balance was $27,986. (E1:1}. 

The Taxpayer's case in chief consisted primarily of his 

testimony that the actual or fair market value of the subject 

property as of the assessment date was $40,000. The Supreme 

Court has held that "An owner who is familiar with his property 

and knows its worth is permitted to testify as to its value." u. 

~ S. Ecology v. Boyd County Bd. Of Equal., 256 Neb. 7, 16, 588 
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N.W.2d 575, 581 (1999). However, the Taxpayer offered no 

evidence of any knowledge of real estate values in the Village of 

Greenwood, either by occupation, education, or study. Standing 

alone , his opinion of value is not persuasive evidence of actual 

or fair market value. 

The Taxpayer did, however, offer testimony regarding facts 

which do impact actual or fair market value. The Taxpayer 

testified that the subject property was in "poor" condition 

and that the roof of the residence leaked as of the assessment 

date. 

The Assessor re-inspected the subject property on June 1, 

2001. (E15:3). The Assessor also re-inspected the subject 

property on June 7, 2001. (E15:3). After her complete re-

inspection of the subject property the Assessor determined that 

the "condition" of the subject property was "Fair" as of the 

assessment date. (E15:3). "Fair Condition" is defined as 

"(Badly Worn)- Much repair needed. Many items need refinishing 

or overhauling, deferred maintenance is obvious, inadequate 

building utility and services all shortening the life expectancy 

and increasing the effective age." Marshall Swift Residential 

Cost Handbook, 3/2001, page E-6. The original PRF lists the 

subject property "condition" as "Average." (E7:3). "Average 

( 

( 
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Condition" is defined as "[s)ome evidence of deferred maintenance 

and normal obsolescence with age in that a few minor repairs are 

needed, along with some refinishing. But with all major 

components still functional and contributing toward an extended 

life expectancy, effective age and utility is standard for like 

properties of its class and usage." Marshall Swift Residential 

cost Handbook, 3/2001, page E-6. A "Fair" condition reflects a 

poorer condition than "Average" and usually results in a higher 

deprecation ratio and a lesser value. Marshall Swift Residential 

Cost Handbook, 3/2001, page E-6. Pursuant to the County's 

• Exhibit 15, p. 13, a reduction from "Average Condition" to "Fair 

Condition" requires a $5,200 reduction in the assessed value. 

(County's Comparable 3, of "Average" Condition, required a -

$5,200 adjustment to render its "condition" comparable to 

"Fair."). 

The Taxpayer testified that the various additions adversely 

impacted the actual or fair market value of the house. The 

Taxpayer contends that the poor workmanship used in the 

construction of the additions, as well as the quality of the 

materials used, is the source of this adverse impact. The 

Taxpayer therefore alleges that the "quality of construction" for 

.@ the house must be reduced from "Fair Quality" to "Low Quality." 
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The Assessor determined that the "quality of construction" 

for the house is "Fair." {E12:5). There are typically six 

grades of "quality of construction:" "low;" "fair;" "average;" 

"good;" "very good;" and "excellent." Marshall & swift 

Residential Cost Handbook, published by Marshall & Swift, L.P., 

March, 2001. "Examination of both materials and workmanship is 

fundamental when determining the overall quality of construction . 

. . Workmanship is often superficial, and its quality can be 

easily observed. Solid and level floor structures, plumb walls, 

smooth finish on concrete and plastered surfaces, mitered joints 

in both exterior and interior woodwork, and proper fitting of 

doors and windows are all indications of better-quality 

workmanship." Marshall & Swift Residential Cost . Handbook, 

published by Marshall & Swift, L.P., March, 2001, p. 6. 

quality of construction is defined as follows: 

"Fair" 

"Residences of Fair Quality are frequently mass 

produced. Low-cost production is a primary 

consideration. Although overall quality of materials 

and workmanship is below average, these houses are not 

substandard and will meet minimum construction 

requirements of lending institutions, mortgage insuring 

agencies and building codes. Interior finish is plain 

( 

(_ 
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with few refinements. Design is from stock plans, and 

ornamentation is usually limited to the front 

elevation. . . INTERIOR FINISH • • Interior walls are 

taped and painted drywall with enamel painted walls and 

ceilings in kitchen and baths. Inexpensive stock 

cabinets of paint-grade wood or vinyl veneer in kitchen 

with a small pullman or vanity in bath. Countertops 

are laminated plastic with a small splash. Stock, 

hollow-core doors with inexpensive hardware. Minimal 

amount of closet space ... ELECTRICAL . A minimum 

number of outlets and lighting fixtures. . PLUMBING 

. . . Six competitively priced white plumbing fixtures 

with one plumbing rough-in are included in the basic 

residence cost. The fixtures can include any of the 

following: water heater, laundry tray, stall shower, 

toilet, lavatory, tub with shower over, or kitchen 

sink." Marshall & Swift Residential Cost Handbook, 

published by Marshall & Swift, L.P., March, 2001, pp. 

Avg-1 - Avg-2. (Emphasis in original.) 

"Low Quality" construction is defined as: 

"Residences of Low Quality are of low-cost construction 

and meet minimum building code requirements. Interior 

-29-



and exterior finishes are plain and inexpensive with 

little or no attention given to detail. Architectural 

design is concerned with function, not appearance. 

INTERIOR FINISH ... Walls are inexpensive taped 

drywall with paint or textured finish. Kitchen and 

baths may have enamel painted ceiling and walls. 

Cabinets are paint-grade wood or vinyl veneer with low

cost laminated plastic countertops. Doors are hollow 

core with low-cost hardware. Minimal amount of closet 

space ... ELECTRICAL ... a minimum number of outlets 

and low-cost lighting fixtures ... PLUMBING ... Five 

competitively priced white plumbing fixtures with one 

plumbing rough-in are included in the basis residence 

cost. The fixtures can include any of the following: 

water heater, laundry tray, stall shower, toilet, 

lavatory, tub, tub with shower over, or kitchen sink 

BUILT IN APPLIANCES .. None are included in the 

basic residence cost." Marshall & Swift Residential 

Cost Handbook, published by Marshall & Swift, L.P., 

March, 2001, p. Low-1. 

-30-

Based on these definitions, "Low quality of construction" does 

not meet the minimum requirements of lending institutions, while 

( 

( 

t · 



• 

-31-

''Fair quality of construction" does. The subject property, at 

the time the Taxpayer acquired it, was subject to a mortgage. 

From this evidence it is reasonable to infer that the subject 

property met minimum requirements of lending institutions, and is 

therefore at least of nFair quality of construction." The 

Taxpayer, however, offered no evidence of the impact on actual or 

fair market value based on the "quality of construction." 

The record, however, demonstrates that the actual or fair 

market value of the house may be impacted by nfunctional 

obsolescence." "Functional obsolescence" is defined as "the loss 

of value in a property improvement due to changes in style, 

taste, technology, needs, and demands. Functional obsolescence 

exists where a property suffers from poor or inappropriate 

architecture, lack of modern equipment, wasteful floor plans, 

inappropriate room sizes, inadequate heating or cooling capacity, 

and so on. It is the inability of the structure to perform 

adequately the function for which it is currently used." 

Property Assessment Valuation, .2nd Ed., International Association 

of Assessing Officers, 1996, p. 154. The "functional 

obsolescence" of the house is established by the roof lines which 

are mismatched and result in leaking and an insufficient number 

~ of plumbing fixtures [the subject property has 5 fixtures 



-32-

(E15:11), while a house of "fair quality of construction" has at ( 

least six] . The Taxpayer has failed to adduce evidence 

correlating the impact of "functional obsolescence" on the actual 

or fair market value of the subject property. 

The Assessor testified that she valued the improvements on 

the subject property using the Sales Comparison Approach to 

·value. The Sales Comparison Approach is one method of valuing 

real property authorized by statute. See, Neb. Rev. Stat. §77-

112 (2000 CUm. Supp.). The Assessor offered a copy of the Sales 

Comparison Analysis done for the subject property and copies of 

the PRF's for the "comparable" properties. (E13) . 

The Assessor testified that the subject property had been 

inspected by staff from the Assessor's office on or about July 

12, 1999. (E7:1). The Assessor testified that her records did 

not indicate whether the garage had been removed from the subject 

property as of the assessment date or not. The Assessor 

testified that the first notation in the county's PRF concerning 

the fact that the garage on the subject property had been 

demolished was on June 13, 2000. (E7: 1) . 

The Assessor further determined, after her complete re-

inspection, that the County had incorrectly measured the exterior 

C. 
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dimensions of the subject property and that it was in fact larger 

than had been previously determined. ( E15 : 3 I 8 I 9) . 

The Assessor conducted a new Sales Comparison Analysis for 

the residence on the subject property based on these new 

measurements and arrived at a new assessed value for the 

residence on the subject property of $41,646. {E15:13). 

The Taxpayer also testified that the garage on the subject 

property was removed on August 30, 1999. The Taxpayer testified 

that he applied for and received a demolition permit for the 

garage from the Village of Greenwood in 1999. Additionally the 

Taxpayer testified that he burned the debris from the garage in 

December of 1999 or January of 2000. The Taxpayer testified that 

he waited "until there was snow," as shown in Exhibit 2 page 9, 

to burn the debris to reduce the chance of starting a fire. 

The uncontroverted evidence establishes that the garage had 

been removed from the subject property prior to the assessment 

date. Therefore, the value of the outbuildings should be reduced 

by the amount of $300 to $12,930 to include only the value of the 

"machine shed" for tax year 2000. 

The Taxpayer testified that all of Lot 29 and part of Lot 28 

were located in a "flood plain." The Taxpayer testified that Lot 

·~ 29 often contains standing water and that water from the 
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surrounding ditches drains onto Lot 29 through a drainage pipe. ( ' 

(E2:6-8). Taxpayer's uncontroverted testimony was that the uses 

to which Lot 29 may be put are limited because it is located in a 

flood plain. 

The County's PRF contains the notation "some of this land is 

in a flood plain, basically .an old creek bed." (E7:5) The PRF 

also lists "flood plain" as an "influence code." (E7:6). That, 

however, the PRF fails to establish the impact of the "flood 

plain" "influence code" on actual or fair market value. Further 

that nothing in the PRF establishes the amount of "influence," 

i.e. what percentage of the Lots are located in the "flood 

plain." 

The Assessor testified that the land value for the subject 

property was calculated on a value per square foot basis that was 

determined from a market ~nalysis. The Assessor testified that 

the subject property and other "large lots" in the Village of 

Greenwood were valued at $.28 per square foot. (E7: 6) . The · 

Assessor testified that the $.28 per square foot accounts for 

undeveloped portions of the "large lots" in the Village of 

Greenwood. The Assessor testified that there was n6 reduction in 

the value of the land component of the subject property due to 

its location in a "flood plain," and that the portion of the land 

( 
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component of the subject property that was in the "flood plain" 

was valued at the same amount as the portion that is not in a 

"flood plain." The Assessor testified, however, that there are 

restrictions on the improvements which could be made to property 

which is located in a "flood plain." The Assessor could not 

identify the nature of those restrictions. 

. Valuing the land component of the subject property after the 

complete re-inspection, the Assessor addressed each of the Lots 

separately, increasing their base value from a uniform $.28 per 

square foot to $.97 for the first 15,000 square feet, $.10 for 

the next 17,000 square feet and $.05 for any square footage over 

32,000. (E15:11). The Assessor then applied a 65% reduction to 

Lot 29 to account for the •partial flooding potential, drainage, 

below street level, swampy terrain." (E15:3, 11). The initial 

increase in the base value of the lots more than offsets the 65% 

reduction to the value of Lot 29 and results in a higher total 

value for the land component of the subject property as of the 

assessment date. 

The Assessor's revised determination of value demonstrates 

that the decision of the County to deny Taxpayer's request for 

reduction in the assessed value of the subject property was based 
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on incorrect information contained in the County's Property 

Record Files. (E15) . 

The Commission further finds and determines that the land 

component of the subject property is overvalued. The Commission 

finds and determines that the County's original ($21,623) 

determination of the value of the land component of the subject 

property fails to account for the impact on the actual or fair 

market value of a portion of the subject property "for the 

partial flooding potential, drainage, below street level swampy 

terrain," or "flood plain." The Assessor determined, upon re-

inspection of the subject property on June 1, 2001 and June 7, 

2001 that a 65% reduction in the value of Lot 29 was appropriate 

"for the partial flooding potential, drainage, below street 

level, swampy terrain." (E15:3). Therefore, the Commission 

finds and determines that the portion of the County's original 

$21,623 determination of land value attributable to Lot 29 be 

reduced by 65%, so that the total land value is reduced to 

$13,585, as shown below: 

Value attributable to Lot 29: 
44,163.71 sq. ft. (E7:6) x $.28 per sq. ft.= $12,366 (rounded). 
$12,366 x 35% = $4,328 (rounded). 

. ... 
Value attributable to Lot 28: 

33,062 sq. ft. (E7:6) x $.28 per sq. ft. = $9,257 (rounded). 

( 



Tota/; Land Value: 
$4,328 - Lot 29 

+$9.257 - Lot 28 
$13,585 - Total Land Value for Subject Property 

In the Assessor's Affidavit, made after the complete re-

inspection of the subject property on June 1, 2001 and June 7, 
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2001, the Assessor's opinion of the actual or fair market value 

of the subject property increased to $22,203 for the land 

component, $41,646 for the residence and $13,230 for the 

outbuildings, for a total value of $77,079 as of the assessment 

date. (E15:2}. 

The County did not file a Cross-Petition in this matter 

alleging that the subject property is undervalued as authorized 

by Title 442 Nebraska Administrative Code, Chapter 4, Section 006 

et. seq .. The Rules and Regulations of the Commission state that 
~- .f -· 

"[t]he Commission shall not increase the value of assessed 

property unless the county or other assessing official has first 

given notice of the allegation that the property has been 

undervalued in a cross-appeal." Title 442, Nebraska 

Administrative Code, Chapter 4, Section 006.03. Therefore the 

Commission shall not increase the assessed value of the subject 

property. 
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From the record before it, the Commission finds and ( 
determines that the actual or fair market value of the subject 

property as of the assessment date was $13,585 for the land, 

$39,241 for the residence and $12,930 for the outbuilding, for a 

total value of $65,756 as of the assessment date. Therefore the 

assessed value of the subject property for tax year 2000 as 

determined by the County is not supported by the evidence. 

Sufficient clear and convincing evidence has been adduced to 

establish that the decision of the County was unreasonable and 

arbitrary. Therefore the decision of the County must be vacated 

and reversed. 

IV. 
CONCLUSIONS OF LAW 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission 

is set forth in Neb. Rev. Stat. §77-5007(2000 Cum Supp., as 

amended by 2001 Neb. Laws L.B. 170 § 20). 

I 
·' 

B. 
STANDARD OF REVIEW 

The Commission is required to affirm the decision of the 

County unless evidence is adduced establishing that the action of 
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the County was unreasonable or arbitrary. Neb. Rev. Stat. §77-

5016(7) (2000 Cum. Supp., as amended by 2001 Neb. Laws L.B. 419 

§1, 2001 Neb. Laws L.B. 170 §22 and 2001 Neb. Laws L.B. 465 §7). 

The Nebraska Supreme Court interpreting identical language has 

held that it "creates a presumption that a county board of 

equalization has faithfully performed its official duties in 

making an assessment and has acted upon sufficient competent 

evidence to justify its action. That presumption remains until 

there is competent evidence to the contrary presented, and the 

presumption disappears when there is competent evidence adduced 

on appeal to the contrary. From that point forward, the 

reasonableness of the valuation fixed by the board of 

equalization becomes one of fact based upon all the evidence 

presented. The burden of showing such valuation to be 

unreasonable rests upon the taxpayer on appeal from the action of 

the board. In an appeal from a county board of equalization, the 

burden of persuasion imposed on the complaining taxpayer is not 

met by showing a mere diff~rence of opinion unless it is 

established by clear and convincing evidence that the valuation 

placed on the property when compared with val-uations placed on 

other similar property is grossly excessive and is the result of 

~ a systematic exercise of intentional will or failure of plain 
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duty, and not mere errors of judgment." Garvey Elevators v. 

Adams County Bd., 261 Neb. 130, 136, 621 N.W.2d 518, 523-524 

(2001) . 

c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission, from the entire record before it, concludes 

as a matter of law that it has jurisdiction over both the parties 

and the subject matter of this appeal. 

v. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 
( .' 

1. That the decision of the Cass County Board of Equalization 

which denied Taxpayer's protest is vacated and reversed. 

2. That Taxpayer's residential real property known as West 

Greenwood Lots 28 & 29, in the Village of Greenwood, Cass 

County, Nebraska, more commonly known as 109 Grand Street, 

shall be valued as follows for tax year 2000: 

Land $~3,585 

Residence $34,041 

Outbuildings $12,930 

Total $60,556 ( ·' 
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3. That this decision, if no appeal is filed, shall be 

certified to the Cass County Treasurer, and the Cass County 

Assessor, pursuant to Neb. Rev. Stat. §77-5018(2000 Cum. 

Supp., as amended by 2001 Neb. Laws L.B. 465 § 8). 

4. That this decision shall only be ap.plicable to tax year 

2000. 

· 5. That each party is t6 bear its own costs in this matter. 

XT XS SO ORDERED. 

Dated this 13th day of July, 2 001. 

·' ·I' 
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Seal 

Edwards, Commissioner 

Robdrt L. Hans, Commissioner 

Mark P. Reynolds, Chairman 


