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I.  INTRODUCTION 
 
 Foreign investments involve high risk taking and leave 
contracting parties vulnerable to biases in unfamiliar jurisdictions.1 
Since the late 1950’s,2 an increase of arbitral tribunals has proved 
effective in providing impartial forums that enable contracting 
parties to engage in “swift, simple, and pragmatic bilateral 
procedures with few witnesses, documents, or formalities.”3 Awards 
from arbitral tribunals, generally honored by foreign states based on 
treaties, can represent international legislation and provide clarity to 
private and public actors. 4  But these tribunals can also exceed 
jurisdictional power, adapting or modifying certain procedural 
protocols provided for in existing arbitral frameworks.5 To this effect, 
contracting parties may experience international embarrassment that 
can deter future investments and damage economic development.6 

                                                
1  See David A. Lopina, The International Centre for Settlement of 

Investment Disputes: Investment Arbitration for the 1990s, 4 Ohio St. J. on 
Disp. Resol. 107, 117 (1988) (discussing why private investors see ICSID 
arbitration as beneficial because it allows them to “avoid[] litigation in that 
host state’s courts.”). 

2  Convention done at New York June 10, 1958, T.I.A.S. No. 6997, 21 
U.S.T. 2517, 1970 WL 104417 (U.S. Treaty) art. I, § 1. (the United Nations 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(also known as the New York Convention) enabled hundreds of signatories to 
easily recognize and enforce arbitral awards, thereby unifying the arbitration 
standards which agreements observed). 

3  S.I. Strong, Does Class Arbitration “Change the Nature” of 
Arbitration? Stolt-Nielsen, AT&T, and A Return to First Principles, 17 HARV. 
NEGOT. L. REV. 201, 203 (2012).  

4  S.I. Strong, Mass Procedures as a Form of “Regulatory 
Arbitration”—Abaclat v. Argentine Republic and the International 
Investment Regime, 38 J. OF CORP. LAW 259, 263 (2013) (discussing 
regulatory litigation and its ability to diffuse social harm). 

5  See Abaclat (formerly Beccara) v. Argentine Republic, ICSID Case 
No. ARB/07/5, Decision on Jurisdiction and Admissibility (Aug. 4, 2011), 
available at http://italaw.com/documnets/AbaclatDecisionJurisdiction.pdf 
(hereinafter Abaclat Award) (up to this point, only preliminary jurisdictional 
and dissenting awards have been rendered); Abaclat (formerly Beccara) v. 
Argentine Republic, ICSID Case No. ARB/07/5, Decision on Jurisdiction and 
Admissibility, Dissenting Opinion (Oct. 28, 2011), available at 
http://italaw.com/documents/Abaclat_Dissenting_Opinion.pdf (hereinafter 
Abaclat Dissent). 

6  See generally International Centre for Settlement of Investment 
Disputes, available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actio
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Such has been the case regarding Article 25 § 1 of the International 
Centre for Settlement of Investment Disputes (ICSID) Convention 
that deals with consent of the contracting parities in allowing 
disputes to be heard before an independent arbitral tribunal.7 In 
particular, the “consent” of the contracting parties presents difficult 
issues when dealing with class arbitration.8  
 

This Article will first discuss international investments and 
their purpose within the context of the ICSID and its structure.9 It 
proceeds to discuss the ICSID Convention, specifically looking at 
Article 25 § 1 regarding consent as a requirement for arbitral-
tribunal jurisdiction, as described in Abaclat v. Argentine Republic.10 
This Article then purports that the existing assumption, as a result of 
Abaclat, is flawed, which assumes “consent” to individual arbitration 
simultaneously (and magically) constitutes class arbitration.11 This 
Article also presents objections to this proposition, holding the view 
that “consent” to individual claims is essentially the same as consent 
to class arbitration claims, and any other holding would be contrary 
to an “effective protection” public policy. 12  Finally, this Article 
concludes with a simple solution that urges the Administrative 
Council for the Centre to modify the ICSID Regulations and Rules to 
require explicit secondary consent for class arbitration, or at the least 
tribunals should sharply curtail their capacious reading of “consent” 
regarding class arbitrations.13 

II.  BACKGROUND 
 

A. INTERNATIONAL INVESTMENTS AND THE ICSID 
 

                                                                                                                                                       
nVal=ShowHome&pageName=AboutICSID_Home (stating that “ICSID plays 
an important role in the field of international and economic development.”). 

7  ICSID Convention, Regulations and Rules, art. 25, § 1, April 2006, 
ICSID/15. 

8  This Article refers to arbitration with large-scale lawsuits using 
representative relief on behalf of dozens to hundreds of thousands of injured 
parties as “class arbitration,” because Abaclat refers to other forms of 
arbitration including “Aggregate Proceedings” and “Representative 
Proceedings,” and even goes so far as to create its own “hybrid” interaction. 
Compare Abaclat Award, ¶¶ 483, 488, with Fed. R. Civ. P. 23 “Class Actions”; 
see also Strong, supra note 3, at 205-06, 211-40 (discussing the U.S. class 
action model importing into the arbitral context and distinguishing class 
arbitration from multi-party arbitration); S.I. Strong, From Class to 
Collective: The De-Americanization of Class Arbitration, 26 ARB. INT’L 493, 
504 (2010) (discussing the importance of rights to defend and conduct 
individualized cases as opposed to general claims) (hereinafter Strong, Class 
Arbitration). 

9  See infra notes 14-23 and accompanying text. 
10  See infra notes 24-41 and accompanying text. 
11  See infra notes 42-70 and accompanying text. 
12  See infra notes 71-74 and accompanying text. 
13  See infra notes 75-81 and accompanying text. 
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 Private and public investors play an important role in the 
international economy. 14  The investors seek to diversify their 
investments and get a higher return, while foreign states also seek to 
acquire lower interest rates.15 One problem exists, however, for the 
investors: if a dispute arises between contracting parties, the forum 
for adjudication will undoubtedly be in the host state, creating 
political and judicial risk to the investors. 16  Accordingly, the 
Convention on the Settlement of Investment Disputes Between States 
and Nationals of Other States provided an impartial forum that 
“depoliticizes the settlements of investment disputes and provides a 
climate of mutual confidence between investors and states favorable 
to increasing the flow of resources to developing countries under 
reasonable conditions.”17 
 
 International Investments are unique in this sense because 
they have substantive and procedural protection. 18  Contracting 
parties find substantive protection in a bilateral investment treaty 
(“BIT”).19 “BITs create a set of substantive legal protections similar to 
the broad guarantees of fairness and due process found in many 
states’ domestic constitutions[,]” prohibiting “expropriation without 
just compensation and [guaranteeing] fair and equitable treatment, a 
sort of covenant of good faith and fair dealing that binds the state 
even as a regulatory sovereign.” 20  Contracting parties also find 
procedural protection within the ICSID.21 The “resulting system of 
adjudication has played out within a shifting universe of ad hoc 
tribunals, each typically comprising three arbitrators drawn from a 
substantially recurring roster of experts.” 22  Substantive and 
procedural protection are not perfect, however, as sovereign 
immunity may protect host-state assets and domestic law may protect 
against ICSID awards.23 
 

B. CONSENT REQUIREMENT FOR ICSID JURISDICTION 
 

                                                
14  David A. Lopina, The International Centre for Settlement of 

Investment Disputes: Investment Arbitration for the 1990s, 4 Ohio St. J. on 
Disp. Resol. 107 (1988). 

15  Id. 
16  Id. at 117. 
17  Id. at 108 (citation omitted). 
18  Julian D. Mortenson, The Meaning of "Investment": ICSID's 

Travaux and the Domain of International Investment Law, 51 HARV. INT'L 
L.J. 257, 262 (2010). 

19  Id. 
20  Id. at 263 (Internal quotations omitted). 
21  Id. 
22  Id. at 264. (noting that  “[o]ver time, these tribunals have come to act 

more like formal international courts than like traditional commercial 
arbitrators” writing long, reasoned opinion, but, of course, insisting that 
“there is no doctrine of stare decisis in international law.”). See generally 
ICSID Convention, Regulations and Rules, art. 25, § 1, April 2006, ICSID/15., 
at 26 (annulment of arbitral decisions is granted only under an extremely 
deferential standard of review). 

23  Mortensen, supra note 18, at 265-66; see also ICSID Convention, 
supra note 22, at 28. 
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Chapter II of the Convention on the Settlement of Investment 
Disputes Between States and Nationals of Other States (“ICSID 
Convention”) defines the scope of ICSID arbitral-tribunal jurisdiction 
regarding consent; Article 25 § 1 provides:  

 
The jurisdiction of the Centre shall extend to any 
legal dispute arising directly out of an investment, 
between a Contracting State (or any constituent 
subdivision or agency of a Contracting State 
designated to the Centre by that State) and a national 
of another Contracting State, which the parties to the 
dispute consent in writing to submit to the Centre. 
When the parties have given their consent, no party 
may withdraw its consent unilaterally.24 

 
“First, consent must exist by the time ICSID is seized, and 

second, it must be in writing.”25 The term “seized” means “to endow (a 
governmental agency of deliberative body [ICSID]) with the 
responsibility for action on a matter by placing it on an agenda.”26 
Both parties must consent to arbitration in writing;27 however, it is 
unclear what the definition of “writing” means,28 hence the serious 
inquiry in Abaclat whether the respondents (Argentina) consented to 
class arbitration with the claimants (Italian investors).29 Host-states 

                                                
24  ICSID Convention, supra note 22, at 18 (emphasis added); see also 

LUCY REED, ET AL., GUIDE TO ICSID ARBITRATION 35, 2d ed. 2011 (observing 
the executive directors of the World Bank, who were instrumental in the 
formation of the ICSID, stated emphatically: “Consent of the parties is the 
cornerstone of the jurisdiction of the Centre.”); see also Stolt-Nielsen S.A. v. 
AnimalFeeds Int'l Corp., 130 S. Ct. 1758, 176 L. Ed. 2d 605 (2010) (noting 
that the United States’ foundational principle of the Federal Arbitration Act 
is a matter of consent). 

25  Lopina, supra note 14, at 113. 
26  WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2057 (1961). 
27  ICSID Convention, supra note 22. 
28  See Abaclat (formerly Beccara) v. Argentine Republic, ICSID Case 

No. ARB/07/5, Decision on Jurisdiction and Admissibility, ¶ 258 (Aug. 4, 
2011), available at 
http://italaw.com/documnets/AbaclatDecisionJurisdiction.pdf (hereinafter 
Abaclat Award); see also American Arbitration Association, Supplementary 
Rules for Class Arbitrations (effective Oct. 8, 2003), available at 
www.adr.org/sp.asp?id=21936 (attempting to resolve this issue by stating 
“These Supplementary Rules for Class Arbitrations (“Supplementary Rules”) 
shall apply to any dispute arising out of an agreement that provides for 
arbitration pursuant to any of the rules of the American Arbitration 
Association (“AAA”) where a party submits a dispute to arbitration on behalf 
of or against a class or purported class, and shall supplement any other 
applicable AAA rules. These Supplementary Rules shall also apply whenever 
a court refers a matter pleaded as a class action to the AAA for 
administration, or when a party to a pending AAA arbitration asserts new 
claims on behalf of or against a class or purported class.”). 

29  Id.; See S.I. Strong, Mass Procedures as a Form of “Regulatory 
Arbitration”—Abaclat v. Argentine Republic and the International 
Investment Regime, 38 J. OF CORP. L. 259, 266 (2013) (discussing Issue 2 in 
Abaclat Award which dealt with whether eight major Italian banks forming 
an associazione non riconosciuta under the name l’Associazione per la Tutela 
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and investors utilize BITs to constitute a valid written offer for ICSID 
class arbitration by the relevant state.30 This kind of offer may be 
validly accepted by an investor through the initiation of ICSID 
proceedings.31 But jurisdictional challenges inexorably follow when 
evidence of the other contracting party’s consent is not verified before 
pursuing dispute resolution with the ICSID.32 

 
This kind of mistake was made in the majority award of 

Abaclat.33 After Argentina experienced a terrible debt crisis, Italian 
investors threatened to take the debts owed by Argentina34 to the 
ICSID for arbitration, because years of attempted repayment proved 
unsuccessful. 35  But the investors pursued arbitration with a 
representative party, the Task Force Argentina (“TFA”), instead of 
what the investors and Argentina represented in the BIT.36 The 
majority differed significantly with the dissent on whether the 
language of the BIT constituted “consent” from Argentina to arbitrate 
class arbitration claims as opposed to individual claims, thus 
satisfying the jurisdictional requirement for the ICSID as mandated 
in Article 25 § 1.37 

 
In Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 38  the 

Supreme Court of the United States raised this same issue. The 
Court in Stolt-Nielsen found that class arbitration changed the 
nature of one party’s original consent to arbitrate, demonstrating to 
international tribunals that consent in the context of class arbitration, 
at the very least, is controversial: 

 
[a]n implicit agreement to authorize class-action 
arbitration . . . is not a term that the arbitrator may 

                                                                                                                                                       
degli Investitori in titoli Argentine, or “Task Force Argentina” (TFA), 
properly represented the Italian bondholders in negotiation settlements). 

30  Abaclat Award, supra note 28, ¶ 258. 
31  See REED, ET AL., supra note 24, at 35. 
32  Id. at 37. 
33  See Abaclat (formerly Beccara) v. Argentine Republic, ICSID Case 

No. ARB/07/5, Decision on Jurisdiction and Admissibility, Dissenting 
Opinion, ¶ 130 (Oct. 28, 2011), available at 
http://italaw.com/documents/Abaclat_Dissenting_Opinion.pdf (hereinafter 
Abaclat Dissent) (finding the majority award erroneously classified the 
proceedings as a hybrid mass proceeding so as to not tie its hands when in 
fact Argentina did not explicitly consent to class arbitration). 

34  Abaclat Award, supra note 28, ¶ 58 (noting over $100 Billion worth 
of sovereign debt was owed to non-Argentine and Argentine creditors). 

35  Id. ¶ 84. 
36  Id. ¶ 270 (citing Article 8 of the BIT between Italian investors and 

Argentina, which includes that “Any dispute in relation to the investments 
between a Contracting Party and an investor of the other Contracting Party 
in relation to the issues governed by this Agreement shall be settled, if 
possible, by means of amicable consultation between the parties to the 
dispute. . . . With this purpose and under this Agreement, each Contracting 
Party grants its anticipated and irrevocable consent that any dispute may be 
subject to arbitration.”). 

37  Compare Abaclat Dissent, supra note 33, ¶¶ 130-174, with Abaclat 
Award, supra note 28, ¶¶ 467-503. 

38  130 S. Ct. 1758, 176 L. Ed. 2d 605 (2010). 
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infer solely from the fact of the parties’ agreement to 
arbitrate. This is so because class arbitration changes 
the nature of arbitration to such a degree that it 
cannot be presumed the parties consented to it by 
simply agreeing to submit their [bilateral] disputes to 
an arbitrator. . . . We think that the differences 
between bilateral and class-action arbitrations are too 
great for arbitrators to presume . . . that the parties’ 
mere silence on the issue of class-action arbitration 
constitutes consent to resolve their disputes in class 
proceedings.39 

But class arbitration does not deal with “primary consent,” as the 
contracting parties have already agreed to arbitrate per the BIT; 
rather, class arbitration focuses on “secondary consent,” meaning the 
nature of the arbitration claim has changed substantially to require 
further consent.40 And the Court in Stolt-Nielsen required more than 
mere silence, invoking the idea that explicit secondary consent 
regarding class arbitration should be required.41 
 
III.  ARGUMENT 
 

The Administrative Council for the Centre should modify the 
Arbitration Rules for the Convention to read that it rejects consent to 
class arbitration, even if arbitral tribunals title them as “hybrid” 
interactions such as the one found in Abaclat, unless the contracting 
parties explicitly agree to such arbitration. 42  Potential risks are 
involved from allowing class arbitration to progress to arbitral 
tribunals—and ultimately awarded—without a clear statement 
requiring “consent” to be express.43 
 

A. FLAWED ASSUMPTION 
 

After the majority in Abaclat awarded jurisdiction to arbitrate 
Italian investors’ claims as a class arbitration via the TFA, the flawed 
assumption arose that existing BITs, which remain unclear whether 
class arbitration is consented to, become susceptible to class 
arbitration without explicit host-state consent.44 One reason for this 
flawed assumption is because the Arbitration Rules remain unclear 

                                                
39  Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 130 S. Ct. 1758 at 

1775-76, 176 L. Ed. 2d 605. 
40  S.I. Strong, Does Class Arbitration “Change the Nature” of 

Arbitration? Stolt-Nielsen, AT&T, and A Return to First Principles, 17 HARV. 
NEGOT. L. REV. 201, 251-52 (2012). 

41  Stolt-Nielsen, 130 S. Ct. 1758 at 1775-76, 176 L. Ed. 2d 605. 
42  See infra note 65. 
43  Id. 
44  Abaclat (formerly Beccara) v. Argentine Republic, ICSID Case No. 

ARB/07/5, Decision on Jurisdiction and Admissibility, ¶ 488 (Aug. 4, 2011), 
available at http://italaw.com/documnets/AbaclatDecisionJurisdiction.pdf 
(hereinafter Abaclat Award). 
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about what constitutes “consent” if a class dispute occurs.45  The 
Administrative Council for the Centre amended the Arbitration Rules 
in 2006; during the course of the revisions, the issue of “consent” in 
the context of multi-party arbitration was brought up 46  but not 
expressly stated in the revisions, leaving the issue of “consent” in the 
context of class arbitration effectively untouched.47 
 

More significant reasons for this current assumption explain 
higher risk to contracting parties, lower adherence to the preamble of 
the ICSID Convention, and blatant disregard for ICSID tribunal 
power.48 First, host states, previously having entered into BITs with 
foreign investors, run the risk of having their rights to the BIT 
neglected at the expense of “effective protection” for the investors, 
thus allowing the treaties to become unilateral contracts.49 Second, 
the preamble to the ICSID Convention “[declares] that no Contracting 
State shall by the mere fact of its ratification, acceptance or approval 
of this Convention and without its consent be deemed to be under any 
obligation to submit any particular dispute to . . . arbitration.”50 In 
other words, the drafters of the ICSID Convention did not yet foresee 
class arbitrations at the inception of the Centre and were simply 
providing a foundation for arbitral tribunals at that time, which was 
understood to include only consensual claims.51 And third, it has 
become incumbent upon tribunal arbitrators that somehow each has 
been endowed with superior power which comes from beyond the 
parties to render arbitration awards; that is, the power of ad hoc 
arbitral tribunals should come from the disputing parties, not from 
subjective policy preferences like judicial disputes where judges 
receive power from the state and, arguably, have more flexibility in 
constructing outcomes based on policy preferences.52 
 

B. UNINTENDED CONSEQUENCES 
 

Consequences occur when this kind of ambiguity remains in a 
set of Rules, which prevents host states and investors from entering 

                                                
45  Abaclat (formerly Beccara) v. Argentine Republic, ICSID Case No. 

ARB/07/5, Decision on Jurisdiction and Admissibility, Dissenting Opinion, ¶ 
175 (Oct. 28, 2011), available at 
http://italaw.com/documents/Abaclat_Dissenting_Opinion.pdf (hereinafter 
Abaclat Dissent). 

46  See S.I. Strong, Does Class Arbitration “Change the Nature” of 
Arbitration? Stolt-Nielsen, AT&T, and A Return to First Principles, 17 HARV. 
NEGOT. L. REV. 201, 211-40 (2012) (discussing differences between class 
arbitration and multi-party arbitration) (hereinafter Strong, Change the 
Nature of Arbitration). 

47  Id. 
48  See infra notes 49-52 and accompanying text. 
49  See Abaclat Award, supra note 44, ¶ 155; see also Abaclat Dissent, 

supra note 45, ¶ 157. 
50  ICSID Convention, Regulations and Rules, Preamble, April 2006, 

ICSID/15 (emphasis added). 
51  Abaclat Dissent, supra note 45, ¶ 165. 
52  Id. ¶ 147. 
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into investment treaties because of unpredictable risks involved.53 
First, because arbitration claims like the ones in Abaclat initially 
were considered individual claims,54 they can continue as individual 
claims and be heard in front of a tribunal as individual claims.55 
Genetically engineering the claims from individual claims to class 
claims only disrupts the integrity and purpose of the ICSID 
Convention.56  

 
Second, as a matter of principle, the flawed assumption 

following Abaclat alters the existing boundaries of bilateral 
agreements.57 On the one hand, the defendant loses its rights to 
defend each claim individually, which should ensure each award is 
accurate and justified.58 On the other hand, the claimants expand 
their rights by allowing nuances to go unnoticed and potentially 
receive larger awards.59 The majority’s claim in Abaclat to protect 
claimants was an obvious benefit to the investors, but a tremendous 
burden to the respondent host states. 60  This unilateral vision 
contradicts the object and purpose of the ICSID Convention, which 
strikes a balance of interest between the parties.61 

 
Third, allowing class arbitration claims based on a 

“homogeneity” argument avoids the claims’ details, but the details are 
what matter, and avoiding the details can potentially skew the 
arbitration award.62 The reason for this is because a “homogeneity” 
argument focuses on abstractions and avoids details like what the 
assets were at the time of the BIT, the price of the various 
investments, and the type of currency used in the investment.63 This 
consequence directly contradicts the Supreme Court of the United 
States’ recent decision in Stolt-Nielsen S.A. v. AnimalFeeds Int’l 
Corp., 64  which avoided such draconian changes to the nature of 
claims.65 

 
C. WORKABLE SOLUTION 
 

                                                
53  See infra notes 54-63 and accompanying text; see also AT&T 

Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1752, 179 L. Ed. 2d 742 (2011) 
(mentioning that “[a]rbitration is poorly suited to the higher stakes of class 
litigation[,]” because defendants cannot appeal an arbitral award the same 
way it is possible to do in litigation).  

54  Abaclat Award, supra note 44, ¶¶ 483, 488. 
55  Abaclat Dissent, supra note 45, ¶ 139. 
56  Id. ¶ 165. 
57  Id. ¶ 166. 
58  S.I. Strong, From Class to Collective: The De-Americanization of 

Class Arbitration, 26 ARB. INT’L 493, 504 (2010). 
59  Id. (implying the inverse effect). 
60  Id. 
61  Abaclat Dissent, supra note 45, ¶ 159. 
62  Id. ¶ 143. The “homogeneity” argument assumes that all the claims 

are homogenous in nature; therefore, class arbitration is no different than 
individual arbitration. Id. at 55-56. 

63  Id. 
64  130 S. Ct. 1758, 176 L. Ed. 2d 605 (2010). 
65  Id. 
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As a solution, the Administrative Council for the Centre 
should carefully craft an amendment to the Arbitration Rules for 
Arbitration Proceedings to require explicit secondary consent from 
contracting parties as to class arbitration, much like the American 
Arbitration Association has done.66 The amendment should indicate 
that contracting parties should “carefully” and “patiently” negotiate a 
stipulation regarding consent, including potential class arbitrations.67 
Because the drafters of the Convention could not forecast the need for 
class arbitration claims, just like the United States did not forecast 
the need for it until the 1980’s,68and the drafters only created a 
general framework for ad hoc arbitration (as noted in the Preamble of 
the ICSID Convention), contracting parties must explicitly consent to 
class arbitration. 69  Amending the Arbitration Rules to permit 
potential class arbitration claims based on explicit secondary consent 
would provide at least a working solution to the rise of international 
class claims.70 If the Administrative Council debates but does not 
revise the Arbitration Rules to include clearer standards of “consent,” 
this Article urges tribunal arbitrators to sharply curtail their 
capacious reading of “consent” from the ICSID Convention, Rules, 
and BITS, in consideration of the foregoing consequences.71 

 
Without question, objections exist pertaining to this simple 

solution, namely the contracting parties, like the Italian investors in 
Abaclat, risk not obtaining an arbitration claim against the host state, 
because arbitration is often considered “binary,” meaning it is or is 
not arbitration.72 The claim in Abaclat, for example, began with 
180,000 investors but is now reduced to 60,000—an enormous burden 
on any arbitral tribunal to process so many claims.73 If in a situation 
like this the investors may not pursue arbitration because of lack of 
jurisdiction, they can be subject to processes that are not “arbitration” 
and lose the advantage of avoiding judicial review.74 Therefore, public 
policy requires “effective protection” of investors’ arbitration claims 
by submitting them to class arbitration.75 

 
But to these objections, the Supreme Court of the United 

States has indicated that class arbitration reinforces the need for 
secondary consent. 76  This Article’s proposition to amend the 

                                                
66  American Arbitration Association, Supplementary Rules for Class 

Arbitrations (Oct. 8, 2003), available at www.adr.org/sp.asp?id=21936. 
67  Id. 
68  Strong, Change the Nature of Arbitration, supra note 46 at 205-06. 
69  Abaclat Dissent, supra note 45, ¶ 165; see also supra notes 40-41 and 

accompanying text (discussing “primary consent” and “secondary consent”). 
70  Id. ¶ 166 (discussing the need for secondary consent regarding class 

arbitration). 
71  See supra notes 53-64 and accompanying text. 
72  Strong, Change the Nature of Arbitration, supra note 46, at 247. 
73  See Abaclat Award, supra note 44, ¶¶ 294, 537 (indicating that 

rejecting the claims as a class may deny justice to individual claims). 
74  Strong, Change the Nature of Arbitration, supra note 46, at 247-48. 
75  Abaclat Award, supra note 44, ¶¶ 490, 518, 538. 
76  Strong, Change the Nature of Arbitration, supra note 46, at 254. The 

U.S. Court decisions are only persuasive; however, it is debatable to what 
extent the U.S. decisions are given in this context because class actions are a 
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Arbitration Rules to include secondary consent regarding class 
arbitration protects individual investors because it does not diminish 
their right to bring individual arbitration claims, thus protecting 
investors and host states; by amending the Arbitration Rules to 
require secondary consent (consent as to class arbitration), the 
fundamental nature of arbitration is not violated and the “object and 
purpose” of the ICSID Convention is manifested.77 
 
IV.  CONCLUSION 
 

This Article provided a brief discussion of foreign investments 
in foreign states, and how the ICSID was created to protect the flow 
of these investments.78 It then discussed the “consent” requirement 
for ICSID arbitral-tribunal jurisdiction in the context of class 
arbitration.79 This Article recognized the complexity of this issue, 
specifically discussing the flawed assumptions following Abaclat v. 
Argentine Republic.80 It provided the following solution: amend the 
Arbitration Rules to require explicit secondary consent to bring an 
arbitration claim before an ICSID arbitral tribunal.81 

 
Although this solution does not solve the problem perfectly, as 

class disputes in their various complexities will inevitably continue to 
rise, it will at least follow the steps taken by the United States to 
resolve class arbitration problems. This approach further guarantees 
to uphold the purpose of the ICSID Convention. Such a position 
requires arbitrators to interpret contracts as they were written and 
intended, not with policy considerations. And yet it still guarantees 
investors the right to arbitration, thereby avoiding host states’ 
regulatory authority over investments. If the American Arbitration 
Association has implemented this solution relatively recently, and the 
Supreme Court of the United States has upheld using the explicit 
language in an arbitration agreement, it follows that the advent of 
class arbitration for foreign investments will also profit from a clear 
change in the rules to require explicit secondary consent for class 
arbitration. This approach is both reasonable and feasible in terms of 
following U.S. case law, policy considerations, and protecting 
procedural and substantive rights of investors and foreign states. 
 

 
 
 
 
 
 
 
  
                                                                                                                                                       

species of claims of which the U.S. has already taken a position. See Strong, 
supra note 8, at 500. 

77  Abaclat Dissent, supra note 45, ¶ 53. 
78  See supra notes 14-23 and accompanying text. 
79  See supra notes 24-41 and accompanying text. 
80  See supra notes 44-65 and accompanying text. 
81  See supra notes 66-71 and accompanying text. 
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