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I.  INTRODUCTION  

The World Trade Organization (“WTO”) is a significant force 
in the international arena; it possesses the power to effect stability,1 
or cause harm to the global economy. 2   With the push for 
international uniformity, the WTO has shown its ability to do harm 
rather than effect stability.3 No area of international law has felt the 
impact of this harm greater than international patent laws.4 
 

This Article is not meant to be an in-depth analysis of current 
international patent laws or their effects on the economy or society in 
general; rather, this Article attempts to show a few examples of how 
the current push for international uniformity may have a detrimental 
effect upon our global community.5 First, this Article introduces the 
WTO and provides a brief overview of its dispute resolution 
procedures.6 Then, the Article shows the types of harm that the 
current push for international uniformity is causing. 7  It moves 
further to show that despite this detrimental effect, some nations do 
not give legal weight to WTO determinations.8 Finally, this article 
attempts to provide an alternative solution that the problem of legal 
uniformity presents.9 This solution is also accompanied herein with a 
practical application.10 
 
I.  BACKGROUND 
 

First, what is the WTO and how does it relate to patent law? 
The WTO is not a group of individuals deciding the fate of 
international trade and economy.11 It is not a branch or an agency of 
a government.12 It is a platform, a system, or a negotiating forum.13 It 
is likened to a kitchen table—a place where representatives of 
different governments can meet to discuss and resolve trade 

                                                
1  See infra note 21-50 and accompanying text.   
2  See infra notes 21-47 and accompanying text.  
3  Id.  
4  Id.  
5  Id.  
6  See infra notes 7-13 and accompanying text. 
7  See infra notes 21-47 and accompanying text. 
8  See infra notes 58-66 and accompanying text. 
9  See infra notes 81-83 and accompanying text. 
10  See infra notes 84-92 and accompanying text. 
11  What is the World Trade Organization, WORLD TRADE ORGANIZATION, 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact1_e.htm  (last visited 
Feb. 9, 2013). 

12  Id. 
13  Id.  
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concerns.14 How the discussions proceed and the procedures that 
result when discussions fail are governed by rules born out of 
international negotiations occurring since 1948.15  
 

The way disputes are settled at the WTO is fairly established 
now: first, the countries involved in the dispute are encouraged to 
discuss their issues with each other and see if the dispute can be 
worked out between each other before other actions are taken.16 Next, 
if an agreement is not reached, the complaining party usually asks 
for a panel of three to five experts to be formed.17 The panel prepares 
a report, which is passed to the Dispute Settlement Body to help in 
making rulings and recommendations.18 The panel’s report is usually 
very persuasive on the Dispute Settlement Body’s decisions because 
the report can only be overturned by consensus.19 
 

The rules governing WTO discussions and dispute settlement 
were first found in an international agreement called the General 
Agreement on Tariffs and Trade (“GATT”). 20  Originally, the 
negotiations regarding the GATT also contemplated an International 
Trade Organization (“ITO”).21 However, the world was not ready for 
international governance of trade, and because the ITO contemplated 
taking on too much too soon, the ITO failed. 22  Nevertheless, 
uncontrolled tariff fluctuation remained a global problem without a 
solution; because the GATT addressed this problem, it succeeded in 
spite of the failure of the ITO.23 
 

Further global negotiations ensued as the success of the 
GATT became apparent.24 Among these was a round of negotiations 
held in Punta del Este, Uruguay, or the “Uruguay Round” 
negotiations, which resulted in a separate series of interrelated 
agreements that addressed different facets of international trade.25 
The Uruguay Round negotiations formulated the WTO, which 

                                                
14  Id. See also G. Richard Shell, Trade Legalism and International 

Relations Theory: An Analysis of the World Trade Organization, 44 DUKE L. 
J. 829, 839-53 (1995) (discussing the background of the WTO in more detail). 

15  Id. (discussing the General Agreement on Tariffs and Trade (GATT)).  
16  Understanding the WTO: Settling Disputes, WORLD TRADE 

ORGANIZATION, 
http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm (last visited 
March 31, 2013). 

17  Id.  
18  Id.  
19  Id. 
20  JOHN G. MILLS, DONALD CRESS REILEY III, ROBERT CLARE HIGHLEY, & 

PETER D. ROSENBERG, PATENT LAW FUNDAMENTALS §21:18 (2d ed. 2012).  
21  JEFFERY L. DUNOFF ET AL., INTERNATIONAL LAW NORMS, ACTORS, 

PROCESS: A PROBLEM-ORIENTED APPROACH 776-80 (3d ed. 2010).  
22  Id.  
23  Id.  
24  Id.  
25  See MILLS, supra note 20.  
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replaced the GATT as an international organization.26  The WTO 
appeared as the main forum for various international disputes, 
including disputes involving patent law, and other intellectual 
property issues through the adoption of the Trade Related Aspects of 
Intellectual Property Rights (“TRIPS”).27 
 

To comply with the TRIPS agreement, many nations, 
including the United States, resolved to modify their existing patent 
laws in order to increase international uniformity.28  In line with the 
push for international uniformity, 29  on September 16, 2011, the 
United States enacted a landmark decision, marking a significant 
reform to existing U.S. patent law.30 The short form title for this 
enacted law, Public Law 112-29, is the Leahy–Smith America Invents 
Act (“AIA”).31 One of the more significant changes that resulted from 
the enactment of the AIA is the “first-to-file” rule, enacted to replace 
the “first-to-invent” rule.32  
 
I. ARGUMENT 
 

A. THE FOCUS ON GLOBAL UNIFORMITY IN PATENT LAW IS 
CAUSING SIGNIFICANT HARM TO MANY NATIONS 

 
At one time, Indian pharmaceutical companies created a 

major portion of the generic drugs used to battle HIV/AIDS and other 
fatal diseases in India and Africa.33 With the adoption of patent laws 

                                                
26  The Uruguay Round, WORLD TRADE ORGANIZATION, 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.htm (last visited 
Feb. 10, 2013).  

27  See MILLS, supra note 20. 
28  ROBERT PATRICK MERGES & JOHN FITZGERALD DUFFY, PATENT LAW 

AND POLICY: CASES AND MATERIALS 58-9 (5th ed. 2011) (discussing how the 
United States went from a  seventeen year patent term to a twenty year 
patent term in order to increase international uniformity). See also Kranti 
Kumara, India adopts WTO patent law with Left Front support, WORLD 
SOCIALIST WEB SITE (Apr. 16, 2005), 
http://www.wsws.org/en/articles/2005/04/indi-a16.html (noting how new 
patent laws in India extend the patent rights of patent owners, but restrict 
the rights of generic drug producers, which will almost certainly 
detrimentally affect persons infected with HIV/AIDS); Andreas Fischer-
Lescano & Gunther Teubner, Regime-Collisions: The Vain Search for Legal 
Unity in the Fragmentation of Global Law, 25 MICH. J. INT’L L.  999, 999-
1004 (translated by Michelle Everson) (2004) (discussing the collisions of 
conflicts of law that result from trying to unify international law, and also the 
legal fragmentation that results from international uniformity).  

29  Daniel J. Sherwinter & Patrick M. Boucher, The America Invents 
Act 41-JAN COLO. LAW. 47, 47 (2012). 

30  Leahy-Smith American Invents Act, Pub. L. No. 112-29, 125 Stat. 
284. 

31  Id. at 284.  
32  35 U.S.C. § 102(a)(1) (2011). See also Daniel J. Sherwinter & Patrick 

M. Boucher, The America Invents Act, 41-JAN COLO. LAW. 47, 48-51 (2012) 
(discussing the “first-to-invent” vs. “first-to-file”).  

33  Kranti Kumara, India adopts WTO patent law with Left Front 
support, WORLD SOCIALIST WEB SITE (Apr. 16, 2005), 
http://www.wsws.org/en/articles/2005/04/indi-a16.html. 
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that conform to the WTO and TRIPS, Indian patent law forced many 
of these generic pharmaceutical producers to raise prices on these 
invaluable generic drugs.34 Millions of people were negatively affected 
due to the adoption of new patent laws and their resulting price 
increases, which meant that fewer people could afford the drugs they 
once used to sustain their quality of life. 35 Furthermore, it is not only 
in the pharmaceutical arena that new Indian Patent law could prove 
detrimental, but it is also possible that the agricultural industry in 
India may suffer a negative impact as a result of the WTO’s TRIPS 
conformity laws, which would increase the difficulty of an already 
difficult way of providing subsistence.36 
 

Conformity to the WTO and TRIPS also harmed—and 
continues to harm—even smaller, developing countries. 37  These 
developing countries faced—and will continue to face—similar 
problems as those facing India.38 Furthermore, some studies show 
that with TRIPS conformity, developing countries will experience 
large net economic welfare losses due to the rising cost of generic 
drugs.39 
 

India and developing countries are not the only countries 
affected by the push for TRIPS’ uniformity; Americans also have 
cause for concern, because entrepreneurialism is a large part of the 
American economy. 40  The United States created approximately 
550,000 small businesses every month between the years 1996 and 
2004.41 However, the passing of the AIA caused serious debate over 
the fate of entrepreneurialism in America.42 Some believe that the 
AIA means the end of American entrepreneurialism and consequently, 

                                                
34  Id. See also generally The Patents Act, No. 39 of 1970, INDIA CODE 

(1970), vol. 14 (As amended by Patents (Amdt.) Act, No. 15 of 2005 INDIA 
CODE (2005). 
http://nbaindia.org/uploaded/Biodiversityindia/Legal/14.%20The%20Patents%
20Act,%201970.pdf. (Can new citations be used in the Argument section that 
weren’t used in the Background section? See Writer’s Guide p.11? He does 
this a lot throughout the Argument Section, which I think we’ll just have to 
go with given our time crunch.) 

35  Kumara, supra note 33.  
36  Id. (discussing the potential effect the new patent laws may have on 

seeds in India).  
37  Arvind Subramanian, Has the intellectual property pact opened a 

Pandora’s box 
for the pharmaceuticals industry? FINANCE AND DEVELOPMENT, March 

2004, at 22, available at 
http://www.imf.org/external/pubs/ft/fandd/2004/03/pdf/subraman.pdf).  

38  Id. at 23. 
39  Id.  
40  The United States of Entrepreneurs, THE ECONOMIST, Mar. 12, 2009, 

available at http://www.economist.com/node/13216037).  
41  Id.  
42  Robert Jordan, The New Patent Law: End of Entrepreneurship? 

FORBES, Nov. 13, 2012, at 
http://www.forbes.com/sites/robertjordan/2012/11/13/the-new-patent-law-end-
of-entrepreneurship/.  
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the ‘American Dream.’43 The next argument discusses some specific 
examples where the AIA might affect small businesses, 
entrepreneurialism, and the American Dream. 
 

B. THE AIA: A SIGNIFICANT HINDRANCE TO THE 
AMERICAN DREAM? 

 
The AIA brought about changes that may significantly harm 

the American people and entrepreneurialism while helping big 
business.44 The main example of harm discussed herein is increased 
time and money for patent prosecution.45  One of the first areas 
contributing to the increase is the new procedure of Post Grant 
Review (“PGR”).46 PGR allows almost anyone to challenge a patent 
after it is issued or reissued.47 Not only does PGR allow for this 
challenge to take place, but PGR also broadens the type of materials 
allowed to challenge the patent—more than just patents and 
publications are allowed.48 Thus, the time required to review patent 
applications is likely to increase in order to review the increased 
amounts of material.49 With increased time under review, costs will 
go up.50 Most individuals and small businesses likely will be unable to 
endure the financial sinkhole, leaving only big businesses with deep 
pockets remaining.51 Even though the goal is to have this process 
completed in one year, one year of additional legal fees adds up.52  
 

The preceding argument of increased time and money for 
patent prosecution is equally applicable to the new Inter Partes 

                                                
43  Id. (paraphrasing the comments of Patrick Rishards and Anna 

Prata).  
44  See generally Jennifer L. Case, Without Grace: How the America 

Invents Acts Hurts Inventors and Weakens Incentives to Innovate (2012), 
available at http://ssrn.com/abstract=2121467 or 
http://dx.doi.org/10.2139/ssrn.2121467. 

45  Id. See also 37 C.F.R. § 42.200(c) (allowing a one-year period for a 
post-grant review and for a six-month extension for this procedure to take 
place with good cause).  

46  See generally 37 C.F.R. § 42, subpart c (2012).  
47  AIA Frequently Asked Questions, UNITED STATES PATENT AND 

TRADEMARK OFFICE 
(http://www.uspto.gov/aia_implementation/faqs_post_grant_review.jsp) 
(addressing who may file a post grant review).  

48  Post Grant Review, 77 Fed. Reg. 48684, 48685 (Aug. 14, 2012) 
(codified at 37 C.F.R. § 42.204) (explaining that among the materials 
considered will be “other factual evidence or…expert opinions[.]”). 

49  37 C.F.R. § 42.200(c) (allowing a one-year period for a post-grant 
review and for a six-month extension for this procedure to take place with 
good cause). 

50  Doug Lichtman & Mark A. Lemley, Rethinking Patent Law’s 
Presumption of Validity, 60 STAN. L. REV. 45, 53-54 (2007) (discussing the 
increased amount of money it would cost to have an overly thorough review of 
patents). 

51  See Case, supra note 44, (discussing the limited resources available 
to small businesses as compared to their larger counterparts and the effect of 
the new patent legal landscape). 

52  Id.  
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Review (“IPR”) procedure.53 Again, almost anyone can challenge an 
issued patent.54 The procedure can take another year of prosecution, 
meaning another year of patent office and prosecution fees.55   
 

Another area that has the potential to harm 
entrepreneurialism is the change the AIA made to Prior User Rights 
(“PUR”).56 A PUR defense means that as long as an entity used an 
invention for at least one year prior to that invention becoming a 
patent application, even if that patent application becomes a valid 
patent, the prior user has a valid defense against infringement, just 
by virtue of the prior use.57 To put this into perspective, a prior user 
could be anyone who copied or invented a patent applicant’s invention, 
and commercialized that invention, before the patentee was able to 
secure a patent.58  Thus, it is possible that an inventor finally secures 
a patent only to find that the opportunities to market their invention 
are limited,59 because of a prior user who has already saturated the 
market place.  
 

C. SOME NATIONS DO NOT GIVE WTO 
DETERMINATIONS LEGAL BINDING EFFECT 

 
Like TRIPS, despite the serious consequences that WTO 

agreements can have on different nations, some nations refused to 
give substantial weight to WTO decisions.60 For example, the United 
States enacted federal law stating that in the presence of opposing 
federal authority WTO dispute settlement decisions will not be 
binding authority.61 As a result of this leniency, a number of U.S. 
courts refused to uphold determinations by the WTO that were 
inconsistent with challenged federal agency action.62 

                                                
53  37 C.F.R. § 42, Subpart B (2002).  
54  37 C.F.R. § 42.101 (2011).  
55  See Post Grant Review, supra note 48. 
56  Leahy-Smith American Invents Act, Pub. L. No. 112-29, 125 Stat. 

284, 297. 
57  Id.  
58  Samson Vermont, The Angel is in the Big Picture: A Response to 

Lemley, 105 MICH. L. REV. 1537, 1543 (2007) (defining ‘prior user’ from 
different countries definitions). 

59  David J. Kappos & Teresa Stanek Rea, Report on the Prior User 
Rights Defense, UNITED STATES PATENT AND TRADEMARK OFFICE 29 (Jan. 
2012) (discussing disadvantages and advantages of prior user rights defense, 
quoted, “[A] later patenting inventor would be disadvantaged by having, at 
the margin, fewer opportunities to profit from the patented invention.”). 

60  See Robin Miller, Annotation, Effect of World Trade Organization 
(WTO) Decisions Upon the United States, 17 A.L.R. Fed. 2d 1 §7 (2007) 
(discussing cases where U.S. Courts upheld U.S. agency action rather than 
WTO determinations).  

61  19 U.S.C.A. § 3512(a)(1) (1994); 19 U.S.C. A. § 3538 (1994) . See also 
Murray v. Charming Betsy, 6 U.S. 64 (1804) (declaring that interpreting an 
act of Congress should never result in an interpretation that violates the law 
of nations if other interpretations are possible).  

62  See Corus Staal BV v. Department of Commerce, 395 F.3d 1343 
(Fed. Cir. 2005), cert. denied, 126 S. Ct. 1023 (U.S. 2006). See also Timken 
Co. v. U.S., 354 F.3d 1334 (Fed. Cir. 2004), cert. denied, 125 S. Ct. 412 (2004); 
Koyo Seiko Co., Ltd. v. U.S., 442 F. Supp.2d 1360 (Ct. Int’l Trade 2006); Paul 
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 On an international level, many nations have found ways to 

contract around WTO agreements, thus making their legal effect 
illusory.63 Since the 1960’s countries have entered into agreements 
outside the sponsorship of the WTO, benefitting the parties to the 
agreements and increasing the tariffs on countries not a party to 
these agreements. 64  These agreements are called regional trade 
agreements (“RTAs”).65 These RTAs allow countries to draft a new set 
of rules, which challenge the WTO’s authority on international trade 
policy.66 Because there are now approximately 500 RTAs worldwide,67 
it is safe to say that in spite of only a 9.75% noncompliance 
proceeding rate68, nations are finding other ways of noncompliance.  
 

D. NATIONS MIGHT GIVE WTO DECISIONS MORE 
LEGAL WEIGHT IF THE NATIONS TOOK MORE 
TIME DEVELOPING THE WTO DISPUTE PROCESS 
AND PROVIDED FOR BETTER REPRESENTATION 
THROUGHOUT THE PROCESS  

 
It is generally understood that when the WTO is effective as 

an international trade regulator, it is effective due to the WTO’s 
characterization as a hard law regime as opposed to soft law regime.69 
This means that the WTO imposes formal, legal penalties for 
noncompliance with formal, legal obligations.70 The penalties can and 
do come in the form of limited trade sanctions on parties not in 
compliance with WTO decisions.71 

 
Although some scholars have reported that the WTO is a 

success story in terms of effectiveness achieved through sanctions, 
the overall effectiveness of the WTO is still under debate.72 The view 

                                                                                                                                                       
Muller Industrie GmbH & Co. v. U.S., 453 F. Supp. 2d 1241 (Ct. Int’l Trade 
2006); SNR Roulements v. U.S., 341 F. Supp. 2d 1334 (Ct. Int'l Trade 2004); 
Slater Steels Corp. v. U.S., 297 F. Supp. 2d 1351 (Ct. Int'l Trade 2003); and, 
Corus Engineering Steels Ltd. v. U.S., 2003 WL 22020504 (Ct. Int'l Trade 
2003).  

63  Joanna Langille, Neither Constitution nor Contract: Understanding 
the WTO by Examining the Legal Limits on Contracting out Through 
Regional Trade Agreements, 86 N.Y.U. L. REV. 1482, 1497-1514 (2011) 
(discussing the WTO nation members’ ability to contract around WTO 
agreements). 

64  Langille, supra note 63 at 1489-90.  
65  Id.  
66  Id.  
67  Id.  
68  Jeffrey L. Dunoff, Less Than Zero: The Effects of Giving Domestic 

Effect to WTO Law, 6 LOY. U. CHI. L.J. 279, 299 (2008).  
69  Langille, supra note 63, at 1482-83. 
70  Id.  
71  Understanding the WTO: Settling Disputes, WORLD TRADE 

ORGANIZATION, 
http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm (last visited 
Mar. 31, 2013).  

72  Donald McRae, Measuring the Effectiveness of the WTO Dispute 
Settlement System, 3 ASIAN J. OF WTO & INT’L HEALTH LAW AND POL’Y 1, 6-11 
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that the WTO generally works well and is a success story is a view 
held by most developed countries. 73  However, underdeveloped 
countries are not using the WTO dispute settlement process,74 and as 
mentioned earlier even some developed countries are not giving legal 
effect to WTO decisions.75  
 

One may ask what is to be done to improve the effectiveness 
of the WTO, considering (1) the effectiveness of the WTO’s sanctions 
and remedies,76 (2) the nations avoiding the legal effects of the WTO 
decisions,77 (3) the WTO’s push for legal uniformity,78 and (4) the 
harm that push may be causing. Is the WTO to suffer the same fate 
as the ITO because the WTO is trying to take on too much?79 The 
problem has been identified and might be best understood by the 
following quote: 

 
In principle, lawyers register only a confusing variety 
of autonomous legal fields, self-contained regimes and 
highly specialized tribunals. By this token, they 
identify a danger to the unity of international law 
because the conceptual-doctrinal consistency, the 
clear hierarchy of norms and the effective judicial 
hierarchy that was developed within the nation-states, 
is lacking.80 

 
The problem, as pointed out above, is the limitation of 

lawyers and their ability to register various legal fields, and the fact 
that the “hierarchy of norms” that took years to develop within nation 
states is not available on an international level.81  
 

Because the mental capacity of lawyers is something that 
cannot increase very readily, it is obvious that the problem which 
needs addressing is the establishment of a “hierarchy of norms” on an 
international level.82 The WTO should pause and focus on internal 
procedural improvement before continuing to push for more 
international uniformity.83 
 

                                                                                                                                                       
(Mar. 2008) (discussing the adequacies and inadequacies of remedies and 
sanctions employed by the WTO).  

73  Id. at 2. 
74  Id. at 11-12.  
75  See generally Murray v. Charming Betsy, 6 U.S. 64 (1804). See also 

Miller, A.L.R. Fed. 2d 1 §7 (2007) and 19 U.S.C.A. §§ 3512(a)(1) & 3538 
(1994). 

76  Langille, supra note 63, at 1489-90. 
77  Id. See also Dunoff, supra note 68, at 301.  
78  Kumara, supra note 28. 
79  Dunoff, supra note 21.  
80  Fischer-Lescano & Teubner, supra note 28, at 1002 (discussing the 

oversimplification of the manner in which norm conflicts are understood).  
81  Id.  
82  Fischer-Lescano, supra note 28, at 1002. (Notably, these norms took 

years to develop, and the solution may lie in a popular English idiom: “Good 
things come to those who wait.”). See Id. 

83  Sherwinter, supra note 29, at 47. 
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Although the advice to ‘wait’ may not be appealing to some, 
and may not sound very practical, one must ask if time, error, 
experience, and constant adjustments are what brought about the 
“hierarchy of norms” that protect the laws of our nation states, should 
not the same process be applied to international laws? For example, 
the grand jury has played an important role under the American legal 
regime; however, that role has evolved over time.84 The process of 
evolution was necessary to obtain its current role and effectiveness.85  
 

The example of the grand jury and how its effectiveness 
evolved over time was not chosen arbitrarily; the choice was made 
because it helps provide a practical example wherein the WTO can 
improve its internal procedures.86 Currently the WTO uses a panel of 
three to five experts to resolve disputes that have international 
significance.87 The grand jury is composed of 16-23 members,88 and it 
was recognized as such an important aspect to the law that it was 
included in the Fifth Amendment to the Constitution of the United 
States.89 The Framers recognized that the grand jury had a role in 
matters of great weight.90 Likewise, the disputes being resolved by 
the WTO are matters of great weight.91  
 

Thus, the next suggestion, in addition to letting the WTO 
policies and procedures develop overtime before pushing for legal 
uniformity, is that the number of panelists be increased from the 
current number of three to five, to a number like that of grand 
juries—16 to 23. There is a need for greater representation of 
developing nations in WTO proceedings. 92  As mentioned above, 
current panelist reports are, in effect, binding on the Dispute 
Settlement Body.93 With an increased number of panelists, perhaps 
more member states might be further assured that they will be more 

                                                
84  David J. Fine, Federal Grand Jury Investigation of Political 

Dissidents, 7 HARV. C.R.-C.L. L. REV. 432, 438-39 (1972). 
85  See United States v. Cox, 342 F.2d 167, 186, n.1 (5th Cir. 1965) 

(discussing how "[t]he Grand Jury is both a sword and a shield of justice[.]"). 
86  McRae, supra note 72, at 14-16.  
87  WORLD TRADE ORGANIZATION, supra note 71.  
88  U.S. COURTS, 

http://www.uscourts.gov/FederalCourts/JuryService/about-jury-
service.aspx#grand (last visited March 3, 2013).  

89  U.S. CONST. amend. V (stating “No person shall be held to answer for 
a capital, or otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury[.]”). 

90  Id.  
91  A Unique Contribution, World Trade Organization, 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm (discussing 
the WTO’s contribution to the stability of the global economy) (last visited 
March 3, 2013).  

92  McRae, supra note 72, at 14. (discussing the substantial number of 
developing nations that do not use the WTO dispute settlement system and 
the lack of information about why developing countri es are not using 
that system). 

93  WORLD TRADE ORGANIZATION, supra note 71. 
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fully represented and may be more motivated to use the WTO’s 
dispute settlement system.94 
 
II. CONCLUSION 
 

The WTO is a powerful tool in bringing about global stability.95 It 
is also a force that when used improperly can bring about, and has 
brought about, significant harm. 96  Despite its possibilities for 
bringing about such significant, global effects, some nations choose 
not to give legal effect to WTO determinations.97 The problem lies in 
the lack of ‘hierarchal norms’ in the international legal arena.98 
 

With the problem identified, the solution is the same concept 
that developed the hierarchal norms that currently exist in the nation 
states. That concept is time. If WTO members adopt specific, practical 
solutions that address current needs, like increasing the number of 
panelists, over time such practical solutions will increase the 
effectiveness of the WTO. With increased effectiveness, the WTO will 
not need to push for legal uniformity, as the nations of the world will 
want to conform because they will recognize that uniformity is no 
longer the problem, but is the solution. 
 
 

                                                
94  McRae, supra note 72, at 11-14 (discussing developing nations 

reluctance to use WTO dispute settlement). 
95  See supra note 79 and accompanying text.  
96  See supra notes 35-43 and accompanying text.  
97  See supra notes 60-68 and accompanying text. 
98  See supra notes 80-85 and accompanying text. 


