
I

CaseNo. 3-13-000720 FILED
rN THE NEBRASKA supREME couRT , JAN 0 I 2014

Appellants,

PARTNERSHIP;

v.

LIMITED
ENGINEERING

COMPANTY, NC., ALOI, Trustee of
the ALOI LIVING T; and ALOI LIVING

)

Appellees.

DISTRICT COURT
Presiding

BRIEF OF APPELLEES, ALOI, Trustee ofthe ALOI LIVING
TRUST, ANd ALOI LIVING TRUST

FOUR H LAI{D COMPA}IY LIMTED

WilliamT.

David W. Pedsrsou #L6347
PEDERSON LAW OFFICE
Attornep atLaw
315 North Dewey, Suite 205

P.O. Box 1625
North Platte, NE 69101

Telephone (308) 532-97 44

dumederson@windstream. net

Lou Jungbauer, MN #134818
YAEGER" JLINGBAUER
& BARCZAK
Attomeys at Law
2550 University Ave W., Suite 345N
St. Paul, MN 55114-2006
Telephone (800) 435-7888
ljungbauer@Li blaw. com

Attorneys for Said Appellees



TABLE OF CONTENTS

TableofContents ... ...... i

TableofAuthorities... ..... ii

I. STATEMENTOFCASE .......1

A. NatureoftheCase. ......1
B. Issues Actually Tried to the Court . . . . . 1

C. HowthelssuesWereDecided ........1
D. ScopeofReview ........1

T. PROPOSITIONSOFLAW ......2

UI. STATEMENTOFFACTS ......3

IV. ARGUMENT ......5

Propositionoflawl ... ........5
Propositionoflawll ... ........9
Propositionoflawlll .. .......13
Propositionoflawlv .. ....... 15



Table of Authorities

Fritsch v. Hilton Land & Cattle Co., 245 Neb. 469, 513 N.W.2d 534 (1994) . . . . 3, 19,20

Kropp v. Grand Island Pub. Sch. Dist. No. 2, 246 Neb. 138, 517 N.W.2d 113 (1994) . . . . . 2,76

Honda Cars of Bellevuev. American Honda Motor Co., lnc.,261 Neb. 923,628 N.W.2d 661

(2001) .....3,16

Langemeier v. Urwiler Oil & Fertilizer, Inc., 265 Neb. 827, 660 N.W.2d 487 (2003) . . . . . 3,27

Mohrlang v. Draper,2l9 Neb. 630,365 N.W.2d 443 (1985) . . 1,2,3,7,18

Nebraska Nutrients, Inc. v. Shepherd,261 Neb. 723,626 N.W.2d 472 (2001) . . 2,7

Reifenrath v. Hansen, 190 Neb. 58, 206 N.W.2d 42 (1973) . . . . . 3,23

Satellite Development Company v. Bernt,229 Neb. 778,429 N.W.2d 334 (1988) . . . .2,7

Sayer v. Bowley,243 Neb. 801, 503 N.W.2d 166 (1993) . . 3,20

3's Lounge Inc. v. Tierney,74l N.W.2d687,16Neb. App.64 (2007) ..3,23

Other Authorities

Neb. Rev. Stat. $ 23-IT4.0l (Reissue 2012) . 2,ll



I. STATEMENT OF THE CASE

Appellant Aloi accepts the Appellants' introductory statement regarding the history of this

case before this Court.

A. Nature of the Case

The Appellants sought specific performance of a contract which actually consisted

of three documents, a 1997 Condition Use Permit (CUP), (E:106, l-2:3031, Vol IX), a 1998 CUP

(E:551, l:73 and303, Vol VIII), and a 1998 Settlement Agreement (E:281, l-4:2and26, VoIVII!.

B. Issues Actually Tried to the Court Below

The ultimate issue to be determined by the trial court was whether the documents

which made up the contract among the parties provided sufficient certainty in the agreernent to

support the Appellants' complaint for specific performance on the issue of whether there had been

compliance with the contract (T:18).

C. How the Issues Were Decided

The district court determined that the operative documents did not provide the level

of certainty in terms and conditions with regard to the termination of the gravel pit operation to

support a complaint for specific performance (T:19).

D. Scope ofReview

A complaint for specific performance of a contract is an equitable action to be

reviewed de novo on the record.

Mohrlangv. Draper,219 Neb. 630, 633, 365 N.W.2d 443, (1985).



II. PROPOSITIONS OF LAW

PROPOSITION I.

IN A DE NOVO REYIEW THE APPELLATE COURT WILL CONSIDER THE FACT

TIIAT THE TRIALJUDGEACCEPTED ONE VERSION OFFACTS RATHERTHAN THE

OTIIER, AIID THAT THE BURDEN OF PROVING A CONTRACT IS ON TIIE PARTY

SEEKING SPECIFIC PERFORMANCE.

Nebraska Nutrients, Inc. v. Shepherd,26l Neb. 723,626 N.W.2d 472, 495 (2001).

Mohrlang v. Draper,219 Neb. 630, 365 N.W.2d 443 (1985).

Mohrlang v. Draper,219 Neb. 630, 632,365 N.W.2d 443, 446 (1985).

Satellite Development Company v. Bernt,229 Neb. 778,78I,429 N.W.2d334,337 (1988).

PROPOSITION II.

NEBRASKA STATUTES ALLOW A COUNTY PLAI{NING COMMISSION TO GRANT

PERMITS FOR CONDITIONAL USES OR SPECIAL EXCEPTIONS FOR PROPERTY

USE, BUT AT NO TIME DO SUCH PERMITS LIMIT THE RIGHT OF A PROPERTY

OWNER TO USE HIS OR HER PROPERTY AS OTIIERWISE AUTIIORIZED BY

ZONING REGULATIONS.

Neb. Rev. Stat. $ 23-114.01

PROPOSITION III.

AMBIGUITY IN A CONTRACT EXISTS WHERE WORDS, PIIRASES, OR PROVISIONS

OF THE CONTRACT HAVE OR ARE SUSCEPTIBLE OF AT LEAST TWO

REASONABLE BUT CONFLICTING INTERPRETATIONS OR MEANINGS.

Kropp v- Grand Island Pub. Sch. Dist. No. 2,246 Neb. 138,142,517 N.W.2d 113, 116 (1994).



Honda Cars of Bellevuev. American Honda Motor Co., lnc.,628 N.W.2d 661, 669,261Neb. 923,

932 (Neb.2001).

PROPOSITION W.

SPECIFIC PERFORMANCE OFA CONTRACT WILL NOT BE DECREED WHERE THE

TERMS ARE AMBIGUOUS, AND IT IS NOT THE FUNCTION OF A COURT TO MAKE

A CONTRACT FOR THE PARTIES OR SUPPLY ANY MATERIAL TERMS OR

CONCLUSIONS IN ORDER TO MAKE A CONTRACT ENFORCEABLE.

Mohrlang v. Draper,219 Neb. 630,634,365 N.W.2d443,447 (1985).

Sayer v. Bowley,243 Neb. 801, 807, 503 N.W.2d 166, l7I (1993).

Fritsch v. Hilton Land & Cattle Co.,245 Neb. 469, 472, 573 N.W.2d 534, 538 (1994).

Langemeier v. Urwiler Oil & Fertilizer, Inc., 265 Neb. 827, 834, 660 N.W.2d 487, 493 (2003).

Reifenrath v. Hansen, 190 Neb. 58,62,206 N.W.2d 42,44 (1973).

3's Lounge Inc. v. Tierney,741 N.W.2d 687, 699-700,16 Neb. App. 64,77-78 (2007).

III. STATEMENT OF FACTS

The real estate which is the subject matter of this action was owned by Four H Land

Company Limited Partnership, a Nebraska limited partnership (hereinafter "Four H") in 1997. On

August 18, 1997 , Four H, working with Western Engineering Company, Inc. (hereafter "Western")

formerly known as "Gayman Sand and Gravel", filed an application with the Lincoln County

Planning Commission (hereafter "Commission") to obtain a Conditional Use Permit (hereafter

"CUP") to allow Western to conduct a gravel mining operation on the real estate. As part of that

application process, Four H was required to generally describe the effect on the real estate, and to

some extent, how the project would affect surrounding real estate. From the very beginning, it was



clear that at a minimurn, this real estate would include a lake after the gravel mining project was

completed, with the possibility of the development of residential housing lots on the real estate

around that lake. The real estate was already zoned so that residential housing units could be built

on the real estate. The CUP application only related to the gravel mining operation. The

eventual preparation of the land around the lake for a housing development did not commence until

months after the CUP expired and gravel mining operations had ceased.

The Appellants, James and JeffieyTierney (hereafter'Appellants" or "Tierneys") first made

their objection to the CUP application known at the Commission meeting on September 9, 1997.

At that meeting the Appellants and representatives of Westernhad an opportunity to discuss options

to meet some ofthe objections of the Appellants. After that discussion, the Commission approved

the CUP (E5). The Tierneys appealed the Commission's decision to the Lincoln County Board of

Adjustment (hereafter "Board"). That Board also received public comments, and once again the

representative of Western, Mr. Falkena, attempted to address the concerns of the Appellants. The

County Planner, Jim Perry, advised the Appellants that the CUP could be revoked if the terms of the

CUP were violated. The Board affirmed the Commission's approval ofthe CUP (E6). Despite the

discussions at both hearings, the Tierneys then filed a petition with the Lincoln County District Court

on November 19, 1997 seeking a reversal of the decisions of the Commission and Board.

During the pendency ofthe district court case, the Tierneys, Four H and Western entered into

settlement discussions. The result ofthose discussions was another application for a CUP in 1998,

and the ultimate approval of that CUP on August 11, 1998 on which date a Settlement Agreernent

was also executed among the parties. The September 9,1997 CUP (E106,1-2303, Vol. IX), the
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August 11, 1998 CUP (E55, l:73 and 303, Vol. VII) and August 11, 1998 Settlement Agreement

(E28, l-4:2 and26,Yol. VIII) collectively make up the "contract" of the parties to this litigation.

The record reflects that throughout the pendency of the CUP, the Appellants raised no

concerns about the gravel mining operation. At the November 6, 1997 meeting of the Board, the

Appellant JeffTierney specifically asked what remedies were available if the conditions of the CUP

were not followed, and he was advised to contact the City or County, either of which would

investigate the issue of compliance (E6). The zoning regulations (E12S) specifically set forth a

process for termination or revocation of a permit for non-compliance.

The record further reflects that in February 2008, some three to four months after the CUP

had expired and gravel mining operations had ceased, the real estate was owned by Mr. Falkena

personally, together with a partner, Mr. Lemon (hereafter Property Owners). They retained TC

Engineering to begin the process of staking out proposed lots for residential housing starting in

February 2008 (205:4-14). They also retained Western Engineering to come back to the real estate

in order to do any dirt work on the real estate which would be required to meet flood plain

requirements for residential housing lots. The dirt work was finished in April of 2008.

Not only did the Appellants voice no objection to the compliance with the CUP, but the

record reflects that the Appellants made several attempts to purchase the real estate fromthe Property

Owners (832,69:3-26). These attempts continued right up until the time the CUP expired, so the

Appellants knew the condition of the real estate and even had their own plans for an elongated lake

with only one or two houses on it (E32, 70l.8-21). The Appellants were not able to purchase the real

estate, and ultimately it was sold in November 2008 to Frank Aloi as Trustee of the Aloi Living

Trust (hereafter collectively "Aloi") (E7). James Tierney admitted in his deposition that the first



time he became concerned about the property in question is when he saw the grade stakes being

placed for housing lots. That was months after the CUP had expired. Mr. Tierney also admitted he

was upset at not being able to buy the property as he believed he had made fair offers.

Ultimately, Tierneys filed this lawsuit for specific performance, referring back to the CUPs

and Settlement Agreement, claiming that Four H and Western had violated the terms of the

"contract" among the parties with regard to the prior gravel mining operation, and requesting that

the District Court of Lincoln County enter a decree requiring Four H and Western to specifically

perform the terms ofthat "contract".

TV. ARGUMENT

PROPOSITION I.

IN A DE NOVO REVIEW THE APPELLATE COURT WILL CONSIDER

THE FACT THAT THE TRIAL JUDGE ACCEPTED ONE VERSION OF

FACTS RATHER THAN THE OTHER, AND THAT THE BURDEN OF

PROVING A CONTRACT IS ON THE PARTY SEEKING SPECIFIC

PERFORMANCE.

An initial overview of this case and the district court opinion can leave the impression that

this is a more complicated case than it is. The district court took note of all the various arguments

of the parties, and considered all of the evidence presented by the parties.

"In an appeal of an equitable action, an appellate court tries factual questions de novo

on the record, reaching a conclusion independent of the findings of the trial court.

When credible evidence is in conflict on a material issue of fact, the appellate court



will consider and may give weight to the fact that the trial judge heard and observed

the witnesses and accepted one version of the facts rather than another."

Nebraska Nutrients, Inc. v. Shepherd,26l Neb. 723, 626 N.W.2d 472, 495 (2001).

There is no question that a district court has the power to order specific performance with

regard to contracts related to real estate:

"When land or any interest therein is the subject matter of a contract, the power of

a court of equity to grant specific performance is beyond question."

Mohrlang v. Draper,2l9 Neb. 630, 365 N.W.2d 443 (1985).

"Because the questions to be reviewed have arisen from an action in equity for

specific performance of a written contract for the sale ofreal estate, and as with any

equity action, we review this matter de novo on the record. See Litz v. Wilson,208

Neb. 483, 304 N.W.2d 48 (1981)."

Mohrlang v. Draper, 219 Neb. 630, 632,365 N.W.2d 443, 446 (1985).

There is also no question that the Appellants had the burden of proof in this case:

"Before a court may compel specific performance, there must be a showing that a

valid, legally enforceable contract exists. The burden ofproving a contract is in the

party who seeks to compel specific performance."

Satellite Development Company v. Bernt,229 Neb. 778,781,429N.w.2d334,337 (1988).

The Appellants moved from one argument to another throughout the pendency ofthe case.

At a hearing on a Motion for Summary Judgment held August 19, 20ll (T7), the Appellants'

argument was that the actions of the Appellees would alter the natural flow of the water, resulting



in flooding. They produced no evidence to support that claim and in fact, the testimony the

Appellants' expert witness, Jonathan Jones, established that was not a legitimate concern.

At another point, the Appellants argued that the current configuration ofthe lake and housing

lots did not did not match the diagram prepared by surveyor Boni Edwards back in 1997, which

diagram was attached to the original CUP application. However, it is undisputed that the diagram

was attached only for demonstrative purposes, and as was pointed out in the Statement of Facts,

James Tierney had his own plan to purchase the real estate anticipating an entirely different

configuration of the lake and residences.

Appellants also argued that the berm on the real estate did not comply with the requirements

of the CUP. The evidence showed that the only berms that were ever on the real estate were a

shielding berm required by the CUP and a protective interior berm, neither of which had anything

to do with the issue of the current elevation of the real estate.

Appellants also claimed that the value of their property would be diminished in its current

condition. Again, they produced no evidence to support that claim, and again, James Tiemey

intended to do basically the same thing with the real estate if he acquired it.

The Appellants have consistently claimed that the real estate was not leveled or returned to

its original topography. Prior to 1997 ,that real estate could generallybe described as a hay meadow.

For over ten (10) years, the parties all knew that this real estate would no longer be a haymeadow.

It was clear that there would be a lake on the real estate, and in all probability, a housing

development. The Appellants even attempted to purchase the real estate for the use ofthe lake. The

Appellees produced significant and substantial evidence that except for the existence ofthe lake and



the leveling for housing, the real estate was returned to its original topography. More importantly,

the Appellees provided ample evidence that they did comply with the requirements of the contract.

The final clairn, first made by the Appellants at trial, was that the view from their property

was negatively impacted by the current condition of the real estate. This claim was asserted at trial

by Appellant James Tierney, despite the fact that he had never expressed such a concern during

either his first or second depositions.

While this Court's review is de novo, it is clear why the trial court may have had a problem

with the credibility of the Appellants' various arguments. And it is just as clear that it is difficult,

ifnot impossible, for the party seeking specific performance of a contract to meet its burden ofproof

if it can't settle on a basis for entitlement. But the real issue was compliance with the contract.

The fact is that none of the arguments made by Appellants are relevant to the issue before

the Court. The district court simply, and correctly, found as follows:

1. Of the remedies available to the Appellants, they chose to seek specific performance

of a contract as their cause of action.

2. The contract is actually a compilation of three documents, a 1997 Conditional Use

Permit, a 1998 Conditional Use Permit, and a 1998 Settlement Agreement.

3. The terms of those three documents are ambiguous and contradictory both

individually and collectively.

4. Specific performance cannot be ordered when the contract terms are not clear,

definite, certain or complete.

The district court acknowledged the argument made by the Appellants that the Appellees

Four H and Western had not returned the property to its original topography. However, that did not



provide the court with a basis for ordering specific performance. For the district court to have taken

the next step, and ordered specific performance, it needed to be clear to the district court what that

performance was to be. The ambiguity and inherently contradictory terms of the documents made

it impossible for the court to determine with any specificitywhat shouldbe done. Therefore, specific

performance could not be ordered. The Appellants' failed to meet their burden of proof

PROPOSITION II.

NEBRASKA STATUTES ALLOWA COUNTY PLANNING COMMISSION

TO GRANT PERMITS FOR CONDITIONAL USES OR SPECIAL

EXCEPTIONS FOR PROPERTY USE, BUT SUCH PERMITS IN NO WAY

LIMIT THE RIGHT OF A PROPERTY OWNER TO USE HIS OR HER

PROPERTY AS OTHERWISE AUTHORIZED BY ZONING

REGULATIONS.

The Appellants attempt to treat allthe events as one transaction. In fact, there were two

separate and distinct transactions over the more than ten year time frame involved here. The first

transaction, n 1997 and 1998, involved CUPs to allow the Appellee, Four H to lease ground to

Western to conduct a gravel mining operation on its property. The second transaction, beginning

in 2008, after the CUP had expired and the gravel mining operation had terminated, was a new

project bythe new Property Owners to develop the property for residential housing lots. Part of that

project involved them engaging Western to come back to the property to prepare the land.

In 1997, the application for a CUP (E4) was filed which had attached to it a Proposed Site

After Excavation of Gravel Pit (E40) which laid out five future residential lots. There is conflicting

testimony regarding the site plan, but this much is not in dispute: (1) the CUP was for a gravel pit,
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and nothing more; and (2) there was no way the land could return to exactly its "original topography''

once the CUP expired because there would be a lake on the property which was not there before the

gravel pit was created.

The CUP terminated in October, 2007. At that time the mining operation had ceased, the

equipment used in the mining operation had been removed, and Western had ceased all operations

on the property. The parties may disagree whether the property was in the condition that they

expected it to be at the close of operations, but it is clear that in October of 2007 Western was done

with the gravel mining project, and there were no complaints about the condition of the property.

The CUPs did not change the rights of Four H with regard to the ownership of its property.

The CUPs simply allowed for a special use for a ten (10) year period, with certain requirements and

limitations attached to that extended use. Section23-114.01 ofNebraska Revised Statutes provides:

(4) In all counties in the state, the county planning commission may grant

conditional uses or special exceptions to property owners for the use oftheir

property if the county board of commissioners or supervisors has officially

and generally authorized the commission to exercise such powers and has

approved the standards and procedures the commission adopted for equitably

and judiciously granting such conditional uses or special exceptions. The

granting of a conditional use permit or special exception shall only allow

property owners to put their property to a special use ifit is among those uses

specifically identified in the county zoning regulations as classifications of

uses which may require special conditions of requirements to be met by the

owners before a use permit or building permit is authorized.

11
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***

Upon request the commission or board shall issue such determination of

special conditions or requirements to be imposed in a timely manner. Such

special conditions or requirement to be imposed may include, but are not

limited to, the submission of information that may be separately provided to

state or federal agencies in applyrng to obtain the applicable state and federal

permits. The commission or the board may request and review, prior to

making a determination of the special conditions or requirements to be

imposed, reasonable information relevant to the conditional use or special

exception. If a determination ofthe special conditions or requirements to be

imposed has been made, final permit approval may be withheld subject only

to a final review by the commission or county board to determine whether

there is a substantial change in the applicant's proposed use of the property

upon which the determination was based and that the applicant has met, or

will meet, the special conditions or requirements imposed in the

determination. For purposes of this section, substantial change shall include

any significant alteration in the original application including a significant

change in the design or location of buildings or facilities, in waste disposal

methods or facilities, or in capacity.

12



The CUPs at issue here had nothing to do with the development ofresidential housing lots. Housing

was already a permitted use pursuant to the zontngofthe property. The CUPs provided for a special

use, a gravel mining operation, as allowed by the zonngregulations.

It was not until the Property Owners began to stake out lots for housing in February of the

following year, 2008, that the Appellants voiced objection to the condition of the property. The

mining operation was over, and preparation for the housing around the lake had begun. Nothing in

the CUPs provided for the creation of residential lots. Nothing in the CUPs prohibited the

development ofthoselots. The onlycorrelationbetweenthe CUPs andtheresidentiallotprojectwas

that in an application made more than ten (10) years before commencement of the housing

development, the applicant had indicated that aproposed use ofthe property following termination

ofthe CUPs included developing residential lots around the lake. The purpose ofthat reference was

to indicate to the Planning Commission how the gravel pit project might affect surrounding property

and property values.

Following the completion of the gravel pit operation, Everett Falkena, onbehalf ofWestern

contacted officials of the City of North Platte and the Army Corps of Engineers regarding the

termination of the gravel mining operation (205:24-208:2). Neither the City nor the Corps made

any determination of a failure to comply with the CUPs. That ef[ectively ended the gravel pit

operation governed by the CUPs.

In the spring of2008, Western was hired by the Property Owners to do the dirt work required

to make sure that lots for residential housing on the real estate would meet flood plain requirements.

That dirt work had nothing to do with the work Western had done on the real estate while Western

13



was previously on the property doing gravel mining pursuant to the CUP and its lease with Four H.

Western came back to the real estate in the spring of 2008 as a contractor to be paid for dirt work

done on a new project on the real estate. There was reference to a berm on the property throughout

the trial. However, as the district court correctly determined, the onlyberm at issue that ever existed

on the property was the six foot shielding berm required by the CUPs. That berm was no longer

required once the gravel pit operations were concluded and the permit terminated. The dirt work

done in the spring of 2008 had nothing to do with the berm which had previously been required by

the CUP.

Attempts were made by the Appellants to establish that this new residential lot project in

2008 did not match the Site Plan proposed by surveyor Boni Edwards more than ten (10) years

before, when that Site Plan was attached to the Application for the Conditional Use Permit. As has

been previously argued, that Site Plan was attached only to give a general idea what use might be

made ofthe property after termination ofthe CUP. It was not binding on anyone. It was a diagram

made by a surveyor who understood that she was just preparing a drawing to give the Property

Owners and the Commission an idea of how a housing project might lay out on the property. She

madeherownassumptioninputtingittogether(E48, 13:4-10,20:16-21,56:3-15,32:12-22). From

the year 1997 on, the Appellants knew that the rolling haymeadow to their north and east was going

to contain a lake, and that in all likethood, there would be residential lots on that meadow. It was

never going to look the same, and whatever "original topography''meant to Appellants, the surface

of the property was never going to be placed back into the condition it was before the gravel pit

operation was corlmenced. Even then that diagram was changed as a result ofthe discussions which

took place at the Board and Commission meetings. And more importantly, the Appellants were in

t4



favor of the lake and residential housing until they found out they were not going to be the owners

of the property. Only then did they voice their complaints leading to this lawsuit.

PROPOSITION III.

AMBIGUITY IN A CONTRACT EXISTS WHERE WORDS, PHRASES, OR

PROVISIONS OF THE CONTRACT HAVE ORARE SUSCEPTIBLE OF AT

LEAST TWO REASONABLE BUT CONFLICTING INTERPRETATIONS

OR MEANINGS.

The ambiguity as to what constitutes "original topography'' is one key to the failure of the

Appellants to establish a case for specific performance. The following undisputed facts, identified

in the district court's opinion, provide an initial basis for this analysis:

"I. The parties to this case argue for widely different interpretations of the

meaning of both the Conditional Use Permit itself and the Settlement

Agreement (Stipulation Agreement) of which the Conditional Use Permit is

clearly a part. Plaintiffs assert that they are seeking to specifically enforce the

agreement and the Conditional Use Permit. The Defendants generally assert

that they have complied with all requirernents thereof,

J. The "Settlement Agreement" dated August 1 1, 1998, expressly states,' . . .

2) The Conditional Use Permit for Sand and Gravel Pit Operation shall be

issued for a period of ten (10) years from the original date of

coflrmencement,' which was approximately october 1997, therefore, the

permit terminated on October 31,2007."

(T:137)

15



Nebraska law addresses the effect of ambiguity in a contract:

"In interpretnga contract, a court must first determine, as a matter of law, whether

thecontractisambiguots.Murphyv. City of Lincoln,245 Neb. 707,515N.W.2d413

Q99$; Plambeckv. Union Pacific R.R. Co.,244 Neb 780, 509 N.W.2d 17 (1993).

A contract is ambiguous when a word, phrase, or provision in the contract has, or is

susceptible of, at least two reasonable but conflicting interpretations or meanings.

Murphy, supra; Plambeck, supra. The meaning of an unambiguous contract is a

question of law. Husen v. Husen,241 Neb. 10,487 N.W.2d 269 (1992); Spittler v.

Nicola,239 Neb. 972, 479 N.W.2d 803 (1992). In contrast, the meaning of an

arnbiguous contract is generally a question of fact. Plambeck, supra; Schwindt v.

Dynamic Air, 1nc.,243 Neb. 600, 501 N.W.2d 297 (1993)

Kropp v. Grand Island Pub. Sch. Dist. No. 2, 246 Neb. l3 8, 142, 517 N.W.2d 1 13, I 16 (1994).

If the contract is ambiguous, the district court is not free to correct the ambiguity:

" . . . acourt is not free to rewrite a contract or to speculate as to terms ofthe contract

which the parties have not seen fit to include."

Honda Cars of Bellevue v. American Honda Motor Co., lnc.,628 N.W.2 d 661,669,261Neb. 923,

932 (Neb.2001).

The district court in this case identified in its analysis what it saw as significant to the

determination of whether specific performance was an appropriate remedy in a case of an

ambiguous contract:

'21. Of equal importance is the Court's determination, as a matter of law, that

these two operative documents and various terms and conditions set forth

I6



therein are ambiguous and contradictory individually and collectively."

(Order Denying Summary Judgment, p. 6, par agr aph 4).

(T:142)

There was no way the district court could reconcile the Appellants' claims with the

documentary evidence presented. The Appellees presented significant and persuasive evidence that

the Appellees had complied with the terms and conditions of the "contract". But the fact of the

matter, as correctly determined by the district court, is that the inherent ambiguity and contradictory

terms of the documents would have required the district court to speculate as to the terms of the

contract relating to the condition of the land, something Nebraska law does not allow.

PROPOSITION TV.

SPECIFIC PERFORMANCE OF A CONTRACT WILL NOT BE DECREED

WHERE THE TERMS ARE AMBIGUOUS, AND IT IS NOT THE

FUNCTION OF A COURT TO MAKE A CONTRACT FOR THE PARTIES

OR SUPPLY ANY MATERIAL TERMS OR CONCLUSIONS IN ORDER TO

MAKE A CONTRACT ENFORCEABLE.

The district court spent a considerable amount oftime inits opinion, attempting to determine

the intent of the parties. Appellee Aloi agrees that an attempt to determine and give effect to the

parties' intention is a significant issue for the court when a contract is ambiguous, but the ultimate

purpose of a trial in an action for specific performance is to determine what the court should order

a party to specifically perform. That is where the Appellants' case utterly fails. It is one thing to

question whether a party has complied in all respects with a contract. It is quite another to go further

and order that specific actions must be taken by a party in order to comply with a contract. In the
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case at bar, there was no clear action to be determined because, as the district court found, 'the

operative documents which constitute the overall agreement of the parties are ambiguous" (T151).

As cited below, specific performance is not an available remedy when the contract terms are

ambiguous.

In most cases where the plaintiffasks for specific performance relating to real estate, the case

involves a contract for the sale ofreal estate. In those cases, the court is asked to determine whether

the sale contract is to be performed, or whether there is a basis for excusing performance. The

Appellants identifi in their brief one reason why a court may refuse to order specific performance

ofa real estate contract:

"One form ofhardship equitably excusing specific performance of a contract may be

a circumstance unforeseeable at entry into the contract."

Mohrlang v. Draper,2l9 Neb. 630, 634,365 N.W.2d 443, 447 (1985).

However, hardship is not the only basis for refusing to order specific performance, and

hardship was clearly not the basis for the district court's decision in this case. In this case the court

was not able to determine what Appellees should be required to do, that had not alreadybeen done,

to comply with contract terms. In this regard, the district court got it exactly right:

"To support specific performance, a contract must be sufficiently certain and definite

in its terms to leave no reasonable doubt as to what the parties intended, and no

reasonable doubt of the specific thing equity is called upon to have performed; it

must be sufficiently certain as to its terms so that the court may enforce it as actually

made by the parties. 77 Am.Jur.2d Specific Pefformance S 36 (2012). Generally

speaking, a court of equity will not specifically enforce a contract unless it is so
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certain and definite in its terms as to leave no reasonable doubt as to what the parties

intended. Bellows v. Porter,20l F.2d49 (8th Cir. 1953).

The degree of certainty needed to justify a decree of specific performance is

reasonable certainty, having regard for the subject matter of the contract, and the

contract must be reasonably complete and reasonably definite on the material points.

7l Am.Jur.2d Speci.fic Pefformance $ 39 (2012). However, a greater degree of

certainty is required in the terms of a contract that is to be specifically enforced in

equity than in one that is the basis for an action at law for damages. 1l 2d Am.Jur.

Specific Performance $ 39 (2012).

Because a court must be able to determine what must be done to constitute

performance of a contract before it can decree specific performance ofthat contact,

indefiniteness of the agreement is an adequate reason for refusal to direct specific

performance. The contract itself must make the precise act to be done clearly

ascertainable. Thus, the essential terms ofthe contract must be clear, definite, certain

and complete. The contract must be free from doubt, vagueness and ambiguity so as

to leave nothing to conjecture or to be supplied by the Court. Ifmaterial matters are

not clear, certain and complete, but are left bythe parties so obscure or undefined that

the Court cannot say whether or not the mind of the parties met upon all the essential

particulars, or if the Court cannot say exactly upon what substantial terms they

agreed, the case is not one for specific performance (T18-19).
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The district court's reasoning is consistent with long-standing Nebraska law:

" . . . a court of equity will not enforce a contract unless it is complete and certain in

all elements. The parties themselves must agree upon the material and necessary

details of the bargain, and if any of these be omitted, or left obscure or indefinite, so

as to leave the intention of the parties uncertain respecting the substantial terms, the

case is not one for specific performance. It is not a function of a court of equity to

make a contract for the parties or to supply any ofthe material stipulations thereof."

Sayer v. Bowley,243 Neb. 801, 807, 503 N.W.2d 166, 171 (1993).

InFritschv. Hilton Land &Cattle Co.,245 Neb. 469, 472,513 N.W.2d 534, 538 (1994), this

Court also held as follows:

'A decree for specific performance must as nearly as possible order the contract's

performance according to its terms.

In decreeing specific performance, a court of equitymust require the performance of

some certain and specific act which ought to be performed by the delinquent party,

and it cannot enter a general decree that in the future the delinquent party shall

perform the acts required of him by his contract." 7l Am.Jur.2d Specific

Pefformance, $ 22I at 287 (1973). See also, Morgan v. United States Fidelity &

Guaranty Co.,l9l So.2d 851 (Miss. 1966). (decrees ordering specific performance

should state what the defendant must do without reference to other documents and

without the necessity of interpreting other documents.)

Id. at 477, 541.
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The Appellants attempt to describe this case as one where the trial judge decided that it

would be too expensive or too much of a hardship for the Appellees to comply with the terms of the

contract. In support ofthis they criticize the district court's reference to the'benefits and burdens"

of a decree of specific performance. The court did not allow evidence as to the cost ofmoving dirt.

The court did hear and take note of the fact that whatever benefit there might be to the Appellants

byrequiring frrther removal or rearranging of dirt was minor compared to the cost to the Appellees

to take such action. And the bottom line is that the court could not really even determine what

action would be required given the ambiguity of the documents.

The district court in this case had no choice but to deny the Plaintiffs' request for specific

performance. There was nothing in the record which would provide a basis upon which the court

could have ordered'this is what the contract requires Defendants to do". The court was not about

to try to fill in the gaps or make the contract for the parties, especially when it was clear that the cost

of doing anything was going to be high.

"Specific performance is not generally demandable as a matter of absolute right but it is

addressed to the legal discretion of the Court. It will not be granted where enforcement of

the contract would be unjust." James J. Parl<s Co. v. Kain,206 Neb, 184,292 N.W.2d 2l

(1980) Tedco Development Corp v. Overland Hills, Inc., 200 Neb 748, 266 N.W.2d 56

(1e78).

Langemeier v. Urwiler Oil & Fertilizer, Inc., 265 Neb. 827, 834, 660 N.W.2d 487, 493 (2003).

In terms of the issue of whether this situation was 'tnforeseeable" it may be that at the time

the parties made their agreement over ten years before, they thought they understood one another.

Setting aside the issue of whether the Appellants are motived by their inability to acquire this real
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estate, if both parties have acted in good faith, there was apparently a difference in expectations as

to what this real estate would look like at the end of the gravel mining operation. The Appellees

thought that it would look prettymuch like the diagram attached to the 1997 CUP; a lake surrounded

by residential housing lots. The record is not clear as to what the Appellants reasonably thought it

would look like. That difference in expectations is exactly the kind of ambiguity the trial court faced

any time it attempted to determine what an appropriate remedy would be.

The Appellants also rest their appeal on a claim that the trial judge relied upon a theory of

a "heightened burden of certainty and definiteness" claiming that there is no support for such a

theory in Nebraska law. However, the case law citations made by the Appellants in their brief do

not support their position. This case is one in equity. As cited previously, the party seeking specific

performance has a significant burden ofproof. A reading of the trial court's Judgment demonstrates

clearlythat the trial judge attempted to consider all arguments and facts in order to achieve the right

result coming out of what were obviously contradictory and ambiguous documents. The

determination by the trial court was that the contract was too ambiguous for anyone to determine

what "compliance" meant. The trial court was not willing to order the Appellees to start moving

tons of dirt in order to meet some standard which the trial judge himself could not establish.

That issue alone raises the single most important fact for this Court's consideration. No

where in the record ofthis case is there a point at which either ofthe Appellants could define exactly

what theybelieved would be required to comply with the contract. Neither Appellant could provide

the trial court with a basis for a decree of specific performance. The Appellants, throughout the case,

could only identify what they did not like, or how they felt the Appellees had violated the contract.
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But even the Appellants could never define with any certainty what the contract required of the

Appellees that had not already been done.

Whether it is referred to as a heightened burden of certainty and definiteness or otherwise,

Nebraska law is clear that a decree of specific performance of a contract requires certainty and

definiteness:

"The parties themselves must agree upon the material and necessary details of the

bargain, and if any ofthese be omitted, or left obscure or indefinite, so as to leave the

intention ofthe parties uncertain respecting the substantial terms, the case is not one

for specific performance. It is not the function of a Court of equity to make a

contract for the parties or to supply any of the material stipulations thereof"

Reifenrath v. Hansen, 190 Neb. 58,62,206 N.W.2d 42,44 (1973).

It is also clear that the burden to prove aparty is entitled to specific performance is high and

that it is a burden shouldered by that party:

'A party seeking specific performance must show his or her right to the relief sought,

including proof that the party is ready, able and willing to perform his or her

obligations under the contract.

***

A decree for specific performance must as nearly as possible order the contract's

performance accordine to its terms." (Emphasis added.)

j's Lounge Inc. v. Tierney,741 N.W.2d 681,699-700,16 Neb. App. 64, 77-78 (2007).
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V. CONCLUSION

This case first came before the trial judge shortly after he had been assigned to this case by

this Court. It came before the trial judge on Cross-Motions for Summary Judgment filed by the

parties. The Order on the Motions for Summary Judgment determined that there were too many

discrepancies and factual issues, and laid out a road map for how the parties should proceed. What

the week long trial of this case established is that in fact, there really were no genuine issues of

material fact. The various arguments of the Appellants and the various complaints about non-

compliance of a contract were not relevant or material. It did not matter whether the Appellants'

view was negatively affected. It did not matter whether the Appellants' real motivation was a desire

to own the property themselves. When all the evidence was received and the arguments were heard,

the issue before the Court was very straightforward. The Appellants filed a lawsuit asking the

District Court of Lincoln County to enter a Decree of Specific Performance requiring the Appellees

to comply with the terms of the contract. Neither the Appellants nor the district court were ever able

to identify what specifically the Appellees had failed to do. Perhaps more correctly stated, they

could not determine what the Appellees should be required to do under the terms and conditions of

the contract which had not already been done. The contract was simply too ambiguous and self-

contradictory.

As a result, the district court was required, as a matter of law, to find that specific

performance could not be decreed. That decision was correct and should be affirmed.
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