
WIRETAPPING IN NEBRASKA

RICHARD E. SHUGRUEt

The poorest man may, in his cottage, bid defiance to all the
forces of the Crown. It may be frail; its roof may shake; the
wind may blow through it; the storm may enter; the rain
may enter; but the King of England may not enter; all his
force dares not cross the threshold of the ruined tenement.*

I. INTRODUCTION

There is something in the spirit of free persons which treasures

privacy.1 History is rich in illustrations of the individual's struggle to

avoid the prying eyes and ears of agents of the state.2 Invasions of

privacy were among the catalogue of grievances which led to the
American Revolution and to the foundation of this constitutional

republic.
3

No one can know with precision what the framers of the Bill of

Rights had in mind when they drafted the list of protections for citi-

zens of the new land. It has been suggested that the fourth amend-

ment to the Constitution constitutes one shield in the protection of

t Professor of Law, Creighton University School of Law; B.A. 1959, University
of Nebraska; J.D. 1962, University of Nebraska; Ph.D. 1968, University of Nebraska.

* Speech by Lord Chatham, reprinted in T. COOLEY, A TREATISE ON THE CON-
STITUTIONAL LIMITATIONS WHICH REST UPON THE LEGISLATIVE POWER OF THE STATES
OF THE AMERICAN UNION 425 n.1 (7th ed. 1903).

1. A. WESTIN, PRIVACY AND FREEDOM 67 (1967). The author stated: "The effort
to limit official surveillance over man's thoughts, speech, private acts, confidential
communications, and group participation has for centuries been a central part of the
struggle for liberty in Western society." Id.

2. See generally D. O'BRIEN, THE RIGHT OF PRIVACY-ITS CONSTITUTIONAL AND
SOCIAL DIMENSIONS: A COMPREHENSIVE BIBLIOGRAPHY (Tarlton Law Library Legal
Bibliography No. 21, School of Law, U. of Texas at Austin 1980); Beaney, The Right to
Privacy and American Law, 31 LAW & CONTEMP. PROBS. 253, 253 (1966); Shils, Pri-
vacy: Its Constitution and Vicissitudes, 31 LAW & CONTEMP. PROBS. 281, 288-305
(1966).

3. For a popular and readable account of the impact of writs of assistance, or
general warrants, on the American colonists, see B. TUCHMAN, THE MARCH OF FOLLY
129-49 (1984). One commentator noted: "Of eleven states framing new constitutions
upon the achievement of independence, eight included in their charters prohibitions
against general warrants." J. SCHUSTER, ELECTRONIC EAVESDROPPING AND THE
FOURTH AMENDMENT 12 (1965) (citing Sources of Our Liberty, 312, 330, 339, 348, 355,
366, 376, 384 (R. Perry ed. 1959)). See also CORWIN, THE "HIGHER LAW" BACKGROUND
OF AMERICAN CONSTITUTIONAL LAW, 42 HARV. L. REV. 365, 398 (1928). The author
stated: "The opening gun of the controversy leading to the Revolution was Otis' argu-
ment in 1761 in the Writs of Assistance Case, which, through Bacon's and Viner's
Abridgements, goes straight back to Bonham's Case." Id.
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privacy,4 which, in turn, facilitates the development of human dig-
nity. Privacy fulfills the individual's psychological need "to keep
some core of personality to himself, outside the notice of society."'5

The language of the fourth amendment,6 however, contemplates
situations in which privacy interests may be invaded by the state.7

The school of thought which teaches that the framers of the fourth
amendment desired, at the least, to protect against general searches
assumes that the government may intrude only when its particularity
of time and space is carefully scrutinized by neutral and detached
magistrates.8

Such was the view of one of the greatest exponents of ordered
liberty, Justice Felix Frankfurter, who wrote:

The security of one's privacy against arbitrary intrusion
by the police-which is at the core of the Fourth Amend-
ment-is basic to a free society .... The knock at the door,
whether by day or by night, as a prelude to a search, without
authority of law but solely on the authority of the police, did
not need the commentary of recent history to be condemned
as inconsistent with the conception of human rights en-
shrined in the history and the basic constitutional documents
of English-speaking peoples.9

4. Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting).
Other notions are protected by other constitutional provisions; these include associa-
tional and personal autonomy considerations. See, e.g., Eisenstadt v. Baird, 405 U.S.
438, 453 (1972); Griswold v. Connecticut, 381 U.S. 479, 484-85 (1965); Poe v. Ullman, 367
U.S. 452, 497 (1961) (Harlan, J., dissenting). See generally Warren & Brandeis, The
Right of Privacy, 4 HARV. L. REV. 193 (1890); Note, Privacy in the First Amendment,
82 YALE L.J. 1462, 1475-78 (1973).

5. Stone, The Scope of the Fourth Amendment: Privacy and the Police Use of
Spies, Secret Agents, and Informers, 1976 A.B.A. FouND RESEARCH J. 1193, 1207.

6. The fourth amendment provides:
The right of the people to be secure in their persons, houses, papers, and ef-
fects, against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by Oath or affirma-
tion, and particularly describing the place to be searched, and the persons or
things to be seized.

U.S. CONST. amend. IV. Cf. NEB. CONST. art. I, § 7.
7. Thus, if there is a warrant which meets the appropriate standard, the search

and seizure are constitutional. Arkansas v. Sanders, 442 U.S. 753, 758 (1979). The
Court stated:

[T]his Court has interpreted the [Fourth] Amendment to include the require-
ment that normally searches of private property be performed pursuant to a
search warrant issued in compliance with the Warrant Clause .... The mere
reasonableness of a search, assessed in the light of the surrounding circum-
stances, is not a substitute for the judicial warrant required under the Fourth
Amendment.

Id.
8. Schneckloth v. Bustamonte, 412 U.S. 218, 248-49 (1973); Johson v. United

States, 333 U.S. 10, 13-15 (1948); Marron v. United States, 275 U.S. 192, 195 (1927).
9. Wolf v. Colorado, 338 U.S. 25, 27-28 (1949).
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And F.A. Hayek, the panjandrum of conservative, political-economic
historians, wrote only a quarter of a century ago:

We cannot enumerate here all the rights or protected inter-
ests which serve to secure to the legal person a known
sphere of unimpeded action. But, since modern man has be-
come a little insensitive on this point, it ought perhaps to be
mentioned that the recognition of a protected individual's
sphere has in times of freedom normally included a right to
privacy and secrecy, the conception that a man's house is his
castle and that nobody has a right even to take cognizance of
his activities within it.10

As shall be shown, one form of governmental intrusion into pri-
vacy is electronic surveillance." The United States Supreme Court
has not always found the fourth amendment to protect against the
"search and seizure" of one's conversations. 12 Congress later made
the divulgence of wire communications illegal, but the Court found
little in the amendment to prevent government intrusions into the
sphere of privacy.13

Following two monumental decisions by the Court,' 4 Congress,
in 1968, passed the Omnibus Crime Control and Safe Streets Act of
1968,15 and, for the first time, federal positive law contained a
method for legal electronic surveillance; wiretapping was author-
ized.' 6 The states soon followed suit with their own versions of the
new law.17

Like all legislation, the wiretapping laws are a compromise. In
this case, the values at stake are the whole passel of privacy rights
grounded in the fourth amendment, on the one hand, and the need to
apprehend criminals who enjoy a host of modern technology to vio-
late the law, on the other. Tacitly recognizing that there is some-

10. F. HAYEK, THE CONSTITUTION OF LIBERTY 142 (1960).
11. See, e.g., Katz v. United States, 389 U.S. 347, 352-53 (1967).
12. Olmstead v. United States, 277 U.S. 438, 466 (1928).
13. Communications Act of 1934, ch. 652, § 605, 48 Stat. 1064, 1103 (codified at 47

U.S.C. § 605 (1982)). In Nardone v. United States, 302 U.S. 379 (1937), for example, the
Court prohibited the divulgence of telephone interceptions, but not the interceptions
themselves. Id. at 382. In Goldstein v. United States, 316 U.S. 114 (1942), the Court
ruled that the government officers had violated the act, but it allowed evidence to be
given by witnesses whose memories had been refreshed by the recorded tapes. Id. at
121-22.

14. Katz v. United States, 389 U.S. 347 (1967); Berger v. New York, 388 U.S. 41
(1967).

15. PUB. L. No. 90-351, § 802, 82 STAT. 197, 212 (codified at 18 U.S.C. §§ 2510-2520
(1982)). This legislation is sometimes referred to as Title III, and that designation will
be used, at times, in this article.

16. 18 U.S.C. § 2511 (1982).
17. See, e.g., L.B. 968, 1969 Neb. Laws 3210 (codified at NEB. REV. STAT. §§ 86-701

to -712 (Reissue 1981)).
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thing especially untoward about snooping on a person's
conversations, 18 the drafters of the wiretap laws appeared to build
into the laws rigid protections against official misconduct.19 Aside
from fourth amendment jurisprudence which may serve to exclude
the use of illegally and unconstitutionally obtained evidence, 20 the
wiretap laws appear to hold up hoops through which the constabu-
lary must jump to validate evidence obtained by electronic
surveillance.21

In the ensuing years, courts have been faced with balancing the
ancient notion that snooping is abhorrent to civilized persons with
the statutory authority to intrude and the belief, held by some, that
such authority is essential to fight organized crime, conspiracies, and
the like.22 Those who may have believed that the elements of the
statutes would be strictly construed against the police have lived to
discover that the courts have come down on the side of "reason-
able" 23 rather than "strict"24 interpretation. Led by law-and-order
advocates, such as Justice William Rehnquist,25 the delicate balance

18. S. REP. No. 1097, 90th cong., 2d. Sess. -, reprinted in 1968 U.S. CODE & CONG.
AD. NEWS 2112, 2154. The report recognized that as a result of the tremendous scien-
tific and technological developments, privacy of communication is seriously jeopard-
ized. Senators Long and Hart, in opposition to Title III, wrote: "Whether wiretapping
and bugging are legal or illegal, constitutional or unconstitutional, they are essentially
a form of 'peeping tomism' and repugnant to men of good conscience." Id. at 2224.

19. Senators Dirksen, Hruska, Scott, and Thurmond, the architects of the federal
wiretap law, assured that the law would be enforced strictly "by a scrupulous system
of impartial court authorized supervision." Id. at 2274. The state law in Nebraska has
criminal sanctions for unlawful interceptions, as well as an exclusionary rule. NEB.
REV. STAT. §§ 86-702, 86-712 (Reissue 1981).

20. Katz, 389 U.S. at 357; Berger, 388 U.S. at 63.
21. See United States v. Giordano, 416 U.S. 505, 507-08 (1974) (holding that wire-

tap evidence may not be admitted when the Attorney General of the United States or
a specially designated assistant has not authorized the tap). But see United States v.
Chavez, 416 U.S. 562, 574-75 (1974) (appearing to say that suppression will not automat-
ically flow from every violation of the procedures). See also United States v. Donovan,
429 U.S. 413, 439-40 (1977).

22. H. SCHWARTZ, TAPS, BUGS AND FOOLING THE PEOPLE 26 (1977). See also S.
Rep. No. 1097, supra note 18, at -, reprinted in 1968 U.S. CODE CONG. & AD. NEWS at
2157.

23. Donovan, 429 U.S. at 439-40 (stating that suppression must occur only when
there has been a violation of a statutory requirement which plays a substantive role in
the scheme).

24. Compare State v. Golter, 216 Neb. 36, 43-44, 342 N.W.2d 650, 655 (1983) with
United States v. Cafero, 473 F.2d 489, 493-96 (3d Cir. 1973); State v. Brennen, 214 Neb.
734, 740-41, 336 N.W.2d 79, 84 (1983).

25. Galloway, The First Decade of the Burger Court: Conservative Dominance
(1969-1979), 21 SANTA CLARA L. REV. 891, 936-37 (1981). A careful analysis of Justice
Rehnquist's judicial philosophy is found in Denvir, Justice Rehnquist and Constitu-
tional Interpretation, 34 HASTINGS L.J. 1011 (1983). In contrast, Justice Brennan has
remarked: "[W]e have lost our sense of the transcendent importance of the Bill of
Rights .... [T]his Court increasingly acts as the adjunct of the State and its prosecu-
tors in facilitating efficient and expedient conviction and execution irresepective of the
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and rigid controls in the federal wiretap jurisprudence have been
emasculated in favor of a reasonableness, police-oriented balancing
test.

The states are free to enhance the constitutional rights of their
citizens above those absolute minimums articulated under the federal
Constitution by the courts of the United States.26 Though their will-
ingness to do so has met with disfavor by some members of the
Supreme Court of the United States, 27 federalism dictates that this
freedom is at the heart of our system of government. And yet in the
wiretap area, because many states have virtually copied federal legis-
lation,28 and have adopted federal court decisions as their beacons,29

these state courts have edged ever closer to the almost casual over-
sight that their federal counterparts have cast upon police practices
in this area.3 0

The year after the passage of the Omnibus Crime Control and
Safe Streets Act, the Nebraska legislature passed this state's elec-
tronic surveillance statute.3 l It is a virtual carbon copy of the federal
law. Moreover, the Nebraska Supreme Court has often indicated its
willingness to be guided by federal court interpretations when called
upon to examine provisions of the state statute.3 2 What has hap-
pened since the adoption of the statutory schemes is that the Ne-
braska court has sometimes demanded strict compliance with the
law3 3 and, at other times, has accepted the notion that substantial
compliance, instead of strict compliance, with the legal framework
suffices.3 4 In future cases, it is conceivable that substantial compli-
ance notions will alter fundamentally the court's willingness to hold
governmental authorities to a strict adherence to the statute.

II. WIRETAP LEGISLATION

The 1968 federal eavesdropping statute is a comprehensive

Constitution's fundamental guarantees." Wainwright v. Witt, 105 S. Ct. 844, 872-73
(1985) (Brennan, J., dissenting) (involved exclusion of jurors in a capital punishment
case).

26. See, e.g., Lego v. Twomey, 404 U.S. 477, 489 (1972).
27. Michigan v. Long, 103 S. Ct. 3469, 3475-76 (1983).
28. See, e.g., NEB. REV. STAT. §§ 86-701 to -712 (Reissue 1981). See also State v.

Kolosseus, 198 Neb. 404, 412-14, 253 N.W.2d 157, 162 (1977).
29. Kolosseus, 198 Neb. at 412-14, 253 N.W.2d at 162.
30. Compare State v. Brennen, 218 Neb. 454, 456-59, 356 N.W.2d 861, 864-65 (1984)

with Johnson v. State, 226 Ga. 805, -, 177 S.E.2d 699, 701 (1970); State v. Maloof, 114
R.I. 380, -, 333 A.2d 676, 680-82 (1975).

31. L.B. 968, 1969 Neb. Laws 3210 (codified at NEB. REV. STAT.§§ 86-701 to -712
(Reissue 1981)).

32. See, e.g., State v. Whitmore, 215 Neb. 560, 566-67, 340 N.W.2d 134, 139 (1983).
33. See, e.g., State v. Golter, 216 Neb. 36, 41-44, 342 N.W.2d 650, 653-55 (1983).
34. See, e.g., Whitmore, 215 Neb. at 566-67, 340 N.W.2d at 139.

[Vol. 19
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scheme for regulating wiretapping and other forms of surveillance.35

It preempts state law on the subject 36 and mandates the minimum
protections required for state statutes. 37 The states are free to en-
hance their constitutional protections, and it follows that their laws
may require much more than the federal statute.

The federal law establishes two categories of communications
which are covered by it. First, there are wire communications
through the use of facilities furnished by common carriers.38 Second,
there are oral communications uttered by one exhibiting an expecta-
tion "that such communication is not subject to interception under
circumstances justifying such expectation. '3 9 The statute prohibits
warrantless interception of such communciations and the use of elec-
tronic-type devices for purposes of interception, and also makes it un-
lawful to procure a third person to commit the banned activities.40

Common carriers may conduct quality checks.4 1 Consent by a party
will permit interception, unless the reasons for such an invasion are
injurious, unlawful, or tortious.42

Specific officers of the government are allowed to authorize an
application for electronic surveillance,43 and the application must
theoretically adhere to rigid statutory standards.44 A full and com-
plete statement of the facts justifying the order must be included,
which entails the detailing of the offense involved, the facilities to be
tapped, the type of communication to be intercepted, and the identi-

35. C. WHITEBREAD, CRIMINAL PROCEDURE, § 13.01, at 236 (1980). The author
stated: "Wiretapping is the interception of telephone calls by the physical penetration
of the wire circuitry. Electronic surveillance, popularly known as 'bugging,' involves
listening to conversations by means of electronic devices that do not require penetra-
tion of the circuitry." Id. For purposes of this paper, the terms "wiretapping" and
"electronic surveillance" are used interchangeably to mean telephone tapping by
whatever means employed. The technical methodology for interceptions is described
in NATIONAL COMM'N FOR THE REVIEW OF FEDERAL AND STATE LAWS RELATING TO
WIRETAPPING AND ELECTRONIC SURVEILLANCE (NATIONAL WIRETAP COMM'N), STAFF
STUDIES AND SURVEYS 119-23 (1976), and NATIONAL WIRETAP COMM'N, ELECTRONIC
SURVEILLANCE 43-44 (1976).

36. 18 U.S.C. § 2516 (1982). See Note, Electronic Surveillance-State Authoriza-
tion of Wiretaps Under Title III of the Omnibus Crime Control and Safe Streets Act of
1968, 56 B.U.L. REV. 600, 601 (1976).

37. Note, supra note 36, at 601. See also United v. Curreri, 388 F. Supp. 607, 613
(D. Md. 1974).

38. 18 U.S.C. § 2510(1) (1982). Cf. NEB. REV. STAT. § 86-701(1) (Reissue 1981).
39. 18 U.S.C. § 2510(2) (1982). Cf. NEB. REV. STAT. § 86-701(2) (Reissue 1981).
40. 18 U.S.C. § 2511 (1982). Cf. NEB. REV. STAT. § 86-702 (1981).
41. 18 U.S.C. § 2511 (2)(a)(i) (1982). Cf. NEB. REV. STAT. § 86-702(2)(a) (Reissue

1981).
42. 18 U.S.C. § 2511(2)(d) (1982). Cf. NEB. REV. STAT. § 86-702 (2)(c) (Reissue

1981).
43. 18 U.S.C. § 2516 (1982). Cf NEB. REV. STAT. § 86-703 (Reissue 1981).
44. 18 U.S.C. § 2518 (1982). Cf. NEB. REV. STAT. § 86-705 (Reissue 1981).

1986]
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ties of the persons whose communications will be intruded upon.45

The application also must explain why less intrusive methods of in-
vestigation will not accomplish the goal of the police work.46 The du-
ration of the tap,47 which is limited in any event by the law,48 must

be spelled out. This latter requirement includes the submitting of
reasons which justify tapping beyond a single intrusion.

Judges issuing wiretap warrants must include specific findings in
their orders of probable cause that the person has committed, is com-
mitting, or will commit one of a restricted list of crimes.49 They must
find that the communication will concern the offense and that the fa-
cilities to be tapped are being used for the specific criminal conduct.5 0

A judical determination that ordinary investigative methods have
been tried and failed or are unlikely to succeed must be included.5 1

Once issued, the order must be carried out without delay,5 2 and
the tap must be terminated upon the sooner of the attainment of the
authorized objective or thirty days.53 Interim reports to the court
may be required.5 4 Applications for extensions must satisfy addi-
tional mandates.55 Provisions for minimizing the interception also
are contained in the law.56

The law includes specific protections against "leaks"5 7 and seal-

45. 18 U.S.C. § 2518(1)(b) (1982). Cf. NEB. REV. STAT. § 86-705(1)(b) (Reissue
1981).

46. 18 U.S.C. § 2518(1)(c) (1982). Cf. NEB. REV. STAT. § 86-705(1)(c) (Reissue
1981). It should be noted that the necessity section is in the alternative. This section
provides that "a full and complete statement as to whether or not other investigative
procedures have been tried and failed or why they reasonably appear to be unlikely to
succeed if tried or to be too dangerous." 18 U.S.C. § 2518(1)(c) (1982); NEB. REV. STAT.
§ 86-705(1)(c) (Reissue 1981).

47. 18 U.S.C. § 2518(1)(d) (1982). Cf. NEB. REV. STAT. § 86-705(d) (Reissue 1981).
48. 18 U.S.C. § 2518(5) (1982). Cf. NEB. REV. STAT. § 86-705(6) (Reissue 1981).
49. 18 U.S.C. § 2518(3) (1982). Cf. NEB. REV. STAT. § 86-705(3) (Reissue 1981).
50. 18 U.S.C. § 2518(3) (1982). Cf. NEB. REV. STAT. § 86-705(3) (Reissue 1981). The

query is whether this provision is violated if an order is issued to tap a telephone on a
location known to be frequented by a target of investigation, but about which nothing
other than speculation is offered. Cf. State v. Brennan, 214 Neb. 734, 738-40, 336
N.W.2d 79, 82-83 (1983) (probable cause established although no specific information
obtained).

51. 18 U.S.C. § 2518(3) (1982). Cf. NEB. REV. STAT. § 86-705(3) (Reissue 1981).
52. 18 U.S.C. § 2518(5) (1982). Cf. NEB. REV. STAT. § 86-705(6) (Reissue 1981).
53. 18 U.S.C. § 2518(5) (1982). Cf. NEB. REV. STAT. § 86-705(6) (Reissue 1981).
54. 18 U.S.C. § 2518(6) (1982). Cf. NEB. REV. STAT. § 86-705(7) (Reissue 1981).
55. 18 U.S.C. § 2518(5) (1982). Cf. NEB. REV. STAT. § 86-705(6) (Reissue 1981). In

Nebraska, the application must meet the requirements of subsections (1) and (3) of
§ 86-705, i.e., a restatement of the foundational matters. The order must contain the
same elements as the original authorization. The time limit and the minimization re-
quirements are the same. Id. § 86-705(1), (3).

56. 18 U.S.C. § 2518(5) (1982). Cf. NEB. REV. STAT. § 86-705(6) (Reissue 1981). But
cf. id. § 86-705(4).

57. 18 U.S.C. §§ 2518(8), 2515 (1982). Cf. NEB. REV. STAT. §§ 86-705(8), 86-712 (Re-
issue 1981). The Nebraska Supreme Court has held that the subject of an illegal tap
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ing provisions directed against the editing of tapes and the altering of
applications or orders.58 An inventory must be served on the person
who was named in the order or application,5 9 and the other parties to
the intercepted communications may be notified if that procedure
serves the interests of justice.60

A person whose rights have been violated, as defined in the law,
may have the contents of the communications or derivative evidence
suppressed when there is an unlawful interception,61 the order was
deficient on its face,6 2 or the tap was not made in conformity with the
court order.63 Any such evidence is excludable from all official pro-
ceedings if the disclosure would violate the act.64 One whose com-
muniations are intercepted or disclosed in violation of the law has a
civil cause of action which may include actual and punitive damages
as well as attorney fees and litigation costs. 65

An analysis of the electronic surveillance authorization in Title
III and the Nebraska wiretap statute must start with a determination
of where the lawmakers began their task of drafting the law. If one
starts with the assumption that a wiretap is simply a search, then the

may testify at a criminal trial if his identity was made known by means other than the
tap or his decision to testify is voluntary. State v. Anderson, 207 Neb. 51, 59, 296
N.W.2d 440, 446-47 (1980).

58. 18 U.S.C. § 2518(8)(a) (1982). Cf. NEB. REV. STAT. § 86-705(8) (Reissue 1981).
59. 18 U.S.C. § 2518(8)(d) (1982). Cf. NEB. REV. STAT. § 86-705(9) (Reissue 1981).
60. 18 U.S.C. § 2518(8)(d) (1982). Cf. NEB. REV. STAT. § 86-705(9) (Reissue 1981).
61. 18 U.S.C. § 2518(10)(a) (1982). Cf. NEB. REV. STAT. § 86-705(11), (Reissue

1981).
62. 18 U.S.C. § 2518(10)(a) (1982). Cf. NEB. REV. STAT. §§ 86-705(11), 86-712 (Reis-

sue 1981). Section 86-712 is materially different and, arguably, broader than the fed-
eral provision and its state counterpart. It states:

No part of the contents of any intercepted wire or oral communication and no
evidence derived therefrom may be received in evidence in any trial, hearing,
or other proceeding in or before any court, grand jury, department, officer,
agency, regulatory body, legislative committee or other authority of the
United States, a state, or a political subdivision thereof if the disclosure of that
information would be in violation of Chapter 86, article 7.

Id. Semantic analysis reveals that this does not lend itself to judicially carved-out ex-
ceptions which, as shall be seen, is precisely what the Nebraska Supreme Court has
done.

63. 18 U.S.C. § 2518(10)(a) (1982). Cf. NEB. REV. STAT. § 86-705(11) (Reissue 1981).
64. 18 U.S.C. § 2518(10)(a) (1982). Cf. NEB. REV. STAT. § 86-705(11) (Reissue 1981).

While this section excludes evidence taken in violation of the act, federal courts have
picked and chosen those provisions which are said to be substantive.

65. 18 U.S.C. § 2520 (1982). Nebraska has no civil remedy. This appears not to be
an oversight as much as a recognition that the federal civil remedy suffices. In White
v. Weiss, 535 F.2d 1067 (8th Cir. 1976), the court of appeals sustained the existence
under 18 U.S.C. § 2520 of a cause of action against a private investigator and his corpo-
ration by persons whose conversations had been illegally tapped. Id. at 1071-72. This
was despite the fact that the tap had occurred in the home of one of the plaintiffs and
that his spouse had materially participated in it. Id. at 1071. The case had arisen out of
a state adjudication as to the illegality of the tap. White v. Longo, 190 Neb. 703, 704-05,
212 N.W.2d 84, 85 (1973).

19861
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question becomes under what circumstances searches and seizures
may be made by officials. If warrants are required for all searches,
except those for which clearly established exigencies exist,66 the
model for judging wiretap authorizations is the fourth amendment
jurisprudence. At the root of these considerations is the notion of
probable cause which, until recently, 67 required government investi-
gators to demonstrate that something more than a mere suspicion 68

that a crime had been committed was present and that specific evi-
dence relating to that crime was located at a given place.69 The tradi-
tional rule required that, if an informant who was not a police officer
supplied such information, his or her credibility and reliability had to
be established. 70 Needless to say, a police officer, relying on personal
information, had to recite the underlying basis of such belief.71 A
hunch was not enough.72 Corroboration in either case was not a diffi-
cult hurdle to leap,73 but it needed to be demonstrated.

If, on the other hand, one read the law as authorizing reasonable
searches (or not authorizing unreasonable searches),7 4 the warrant
necessity was negated, but the burden shifted to the prosecution to

66. Katz v. United States, 389 U.S. 347, 357 (1967). The fourth amendment pros-
cribes all unreasonable searches and seizures, and it is a cardinal principle that
"searches conducted outside the judicial process, without prior approval by judge or
magistrate, are per se unreasonable under the Fourth Amendment-subject only to a
few specifically established and well-delineated exceptions." Id. (emphasis original).
See also Arkansas v. Sanders, 442 U.S. 753, 766 (1979); Mincey v. Arizona, 437 U.S. 385,
390 (1978). The exigencies are: United States v. Martinez-Fuerte, 428 U.S. 543, 564-66
(1976) (fixed borders); South Dakota v. Opperman, 428 U.S. 364, 367-68 (1976) (automo-
bile); Schneckloth v. Bustamonte 412 U.S. 218, 219 (1973) (consent); Chimel v. Califor-
nia, 395 U.S. 752, 762-63 (1969) (search incident to lawful arrest); Terry v. Ohio, 392
U.S. 1, 16 (1968) (stop and frisk); Warden y. Hayden, 387 U.S. 294, 298 (1967) (hot pur-
suit); Schmerber v. California, 384 U.S. 757, 770 (1966) (evanescent evidence).

67. The position of Justice Rehnquist appears to be that the absence of a warrant
is not necessarily critical; an independent finding of probable cause may save a search.
Payton v. New York, 445 U.S. 573, 621 (1980) (Rehnquist, J., dissenting). In New
Jersey v. T.L.O., 105 S. Ct. 733 (1985), Justice White wrote that searches of students in
public schools do not require probable cause. Id. at 743-44.

68. Probable cause, rather than suspicion, exists when the facts and circumstances
in a given situation are enough to warrant a person of reasonable caution to believe
that seizable objects are located at the place to be searched. Brinegar v. United States,
338 U.S. 160, 175-76 (1949).

69. Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 325 (1979). Some United States
courts of appeals have taken the view that contraband or fruits of criminal activity
may be seized where a search for other material is made under a warrant. See, e.g.,
United States v. Bridges, 419 F.2d 963, 967 (8th Cir. 1969).

70. Spinelli v. United States, 393 U.S. 410, 415 (1969); Aguilar v. Texas, 378 U.S.
108, 114 (1964).

71. Jaben v. United States, 381 U.S. 214, 225 (1965). Although an arrest case, it
deals with the necessary recitations in a warrant affidavit. Id. at 215.

72. Spinelli, 393 U.S. at 418.
73. See United States v. Harris, 403 U.S. 573, 580-81 (1971).
74. United States v. Rabinowitz, 339 U.S. 56, 65-66 (1950).
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demonstrate the reasonableness of the police conduct. 75 The current
jurisprudence still requires warrants as a rule,76 but it tolerates many
exceptions. Some of these exceptions mandate an ex post facto show-
ing of probable cause to search,77 and some do not.78

If one assumes that the law and public policy of this nation es-
chewed electronic surveillance as an invasion of privacy which impli-
cates very significant values beyond those involved in "routine"
searches,7 9 then it is not a quantum leap to the assumption that Con-
gress intended to regulate any use of electronic surveillance with the
greatest of care.8s The wiretap law, like any criminal law, would be
construed strictly against the state.8 1 Thus, it can be argued that any
violation of the wiretap statute would be fatal to the use of evidence
obtained or derived therefrom.8 2

Congress could have sewn some elastic into the fabric of the
wiretap authorization scheme. If, for example, Congress had in-
tended that there be exhaustion8 3 but had acknowledged that it
should be reasonably construed, one might conclude that police
should not be required to show that each and every imaginable
method of investigation was employed prior to application for a tap.8 4

On the other hand, if the statute mandates movement through a se-
ries of steps to support admission of wiretap evidence, it is logical to
assume that skipping or skimping on any step is a violation of the

75. Bumper v. North Carolina, 391 U.S. 543, 548-50 (1968). See Comment, Prob-
able Cause: The Federal Standard, 25 OHIO ST. L. J. 501, 528 (1964).

76. See cases cited at note 66 supra.
77. Vale v. Louisiana, 399 U.S. 30, 34-35 (1970).
78. TL.O., 105 S. Ct. at 743-44.
79. In a search, police enter the premises, look, find, and leave. There is no au-

thority to return over an extended period of time to keep looking. Wiretaps, on the
other hand, may last for days or weeks.

80. Scott v. United States, 436 U.S. 128, 143-44 (1978) (Brennan, J., dissenting).
Justice Brennan stated:

The Court today eviscerates this congressionally mandated protection of indi-
vidual privacy, marking the third decision in which the Court has disregarded
or diluted congressionally established safeguards designed to prevent Govern-
ment electronic surveillance from becoming the abhorred general warrant
which historically had destroyed the cherished expectation of privacy in the
home.

Id. (footnotes omitted). See also United States v. Kahn, 415 U.S. 143, 160-62 nn.3-4
(1974) (Douglas, J., dissenting).

81. The concept that criminal laws are to be construed strictly against the state is
evidenced by State v. Beyer, 218 Neb. 33, 37, 352 N.W.2d 168, 171 (1984). The applica-
tion of this concept to the wiretap law, however, may beg the question since the wire-
tap law, although containing criminal sanctions, is for the most part procedural.

82. Goldsmith, The Supreme Court and Title III Rewriting the Law of Electronic
Surveillance, 74 J. CRIM. L. & CRIMINOLOGY 1, 82 (1983).

83. 18 U.S.C. § 2518(1)(c), (3)(c) (1982).
84. United States v. Matya, 541 F.2d 741, 745 (8th Cir. 1976); United States v. Cur-

reri, 363 F. Supp. 430, 435 (D. Md. 1973); State v. DiMauro, 205 Neb. 275, 282, 287
N.W.2d 74, 77-78 (1980).
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law, and therefore, the evidence must be suppressed.8 5

What the courts have done, however, is to hold that some steps
are central to the scheme and that some are merely technical; the vi-
olation of the latter are not fatal to a police application.8 6 Specifi-
cally, the Supreme Court has adopted the notion that some
provisions are substantive8 7 and some are not,88 and the violations of
the latter are not lethal to the police enterprise. Questionable refer-
ences to the legislative history are employed to prop up this conclu-
sion;89 identically compelling references could lead to the conclusion
that Congress would tolerate no deviation from its standards.90

States, being free to enforce their own laws on their face or
under their state constitutions, not to mention under the fourth
amendment as properly interpreted, can have a very different wire-
tap jurisprudence from that written by the federal courts.91 At least
since the time of Stone v. Powell,92 some state courts have set out on
a course of relying more heavily on state law and state constitutions
for the protection of the rights of their citizens.93 That some states,
such as Nebraska, would march lockstep with the federal court inter-
pretation of a law, which has the potential for massive invasions of
privacy rights, can only be characterized as unfortunate.94

III. FEDERAL CASE LAW

The history of the United States Supreme Court's treatment of
wiretapping has been, by and large, one of tolerance on the side of
police practices. 95 Both prior to and since the enactment of Title III,

85. Cross v. State, 225 Ga. 760, -, 171 S.E.2d 507, 510 (1969); State v. Siegel, 292
A.2d 86, 96 (Md. 1972).

86. See, e.g., United States v. Acon, 513 F.2d 513, 517-18 (3d Cir. 1975); United
States v. Cirillo, 499 F.2d 872, 880 (2d Cir.), cert. denied, 419 U.S. 1056 (1974); State v.
Brennen, 218 Neb. 454, 456-57, 356 N.W.2d 861, 864 (1984).

87. United States v. Giordano, 416 U.S. 505, 527 (1974).
88. United States v. Donovan, 429 U.S. 413, 437 (1977).
89. See, e.g., State v. Whitmore, 215 Neb. 560, 565, 340 N.W.2d 134, 138 (1983) (cit-

ing United States v. Vento, 533 F.2d 838, 861 (3d Cir. 1976)).
90. See note 19 supra.
91. State v. Catania, 85 N.J. 418, -, 427 A.2d 537, 547 (1981) (pointing out distinc-

tions in New Jersey's law as compared with the federal statute), modifying State v.
Dye, 60 N.J. 518, 291 A.2d 825 (1972).

92. 428 U.S. 465 (1976).
93. State v. Jewett, - Vt. -, -, 500 A.2d 233, 236-38 (1985). The court noted that,

since 1970, there have been over 250 cases in which state appellate courts have viewed
the scope of rights under state constitutions as being broader than those secured by the
federal Constitution as interpreted by the Supreme Court. Id. at -, 500 A.2d at 234.

94. It is unfortunate in the sense that, given the opportunity to take state consti-
tutions seriously, to examine their separate policy considerations, and to explore the
rich history of the states, the courts have failed to do so.

95. Goldsmith, supra note 82, at 107.
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the Court has generally refused to demand strict compliance with the
positive law96 and, in the last decade or so, has applied a case-by-case,
"what would the reasonable officer do" set of standards in its
interpretations.

97

In Olmstead v. United States,98 the stage was set for this laissez
faire attitude. The Court held that, even though there was an inter-
ception by federal agents, there was no fourth amendment violation
because there had been no physical entry to effect the eavesdropping
and because no physical objects had been seized.99 The Court ruled
that it made no difference that the interception violated a state stat-
ute barring such conduct.' 0 0 In his strong dissent, Justice Holmes re-
ferred to this type of eavesdropping as "dirty business."''1 1

A few years later, Congress enacted section 605 of the Communi-
cations Act of 1934,102 which forbade interceptions by anyone not au-
thorized by the sender. It also proscribed communication,
divulgence, or publication of the existence, contents, substance, pur-
port, effect, or meaning of any intercepted communication to any per-
son.' 0 3 The statute meant, the Court ruled in Nardone v. United
States, 0 4 that a federal agent could not testify in a federal court re-
garding an intercept for this would be a divulgence under section 605.
When Nardone was retried, the Court again held that a federal agent
could not testify in court regarding what had been overheard.' 0 5 The
Court thus erected a "no derivative evidence" barrier to illegal
taps.

0 6

The issues of whether section 605 would bar evidence in federal
courts of intrastate communications or evidence resulting from ac-
tions of state, as opposed to federal, officers was resolved in Weiss v.
United States10 7 and Benanti v. United States,'10 8 respectively. But
the exclusion of such wiretap evidence was not extended to state-
gathered evidence introduced into state courts. In Schwartz v.

96. Id. at 111-18.
97. Id.
98. 277 U.S. 438 (1928).
99. Id. at 464-66.

100. Id. at 468-69.
101. Id. at 470.
102. Ch. 20, § 605, 48 STAT. 1064, 1103. For a refresher on § 605, see Brown & Hel-

land, Section 605 of the Communications Act: Teaching a Salty Old Sea Dog New
Tricks, 34 CATH. U.L. REV. 635, 648-53 (1985).

103. Communications Act of 1934, ch. 20, § 605, 48 Stat. 1064, 1103. This legislation,
however, did not contain an express declaration of an exclusionary rule.

104. 302 U.S. 379, 382-83 (1937).
105. 308 U.S. 338, 340-41 (1939).
106. Id. The government had an obligation to prove that the leads or other evi-

dence did not result from the illegal wiretap. Id. at 341.
107. 308 U.S. 321, 329 (1939).
108. 355 U.S. 96, 100 (1957).
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Texas,10 9 the Court held that the states were free to formulate their
own rules of evidence.'1 0 It is anomalous that a federal law so clear
in its language could be construed so as to tolerate massive violations
at the state level, but only if one recognizes that Schwartz was de-
cided just a few years after Wolf v. Colorado" and a dozen years
before Mapp v. Ohio,112 in which the Court would refuse to extend
an exclusionary rule to the states to vindicate fourth amendment
values.

In the year before the adoption of Title III, two seminal eaves-
dropping cases were decided. Berger v. New York 113 struck down
that state's electronic surveillance statute because it permitted a tap
to be installed and operated for sixty days. This surveillance
amounted to a series of intrusions, searches, and seizures pursuant to
a single showing of probable cause. The New York statute was con-
stitutionally infirm because it permitted a wiretap order's renewal
without a showing of present probable cause for the continuance of
the eavesdrop." 4 Moreover, the New York scheme placed no termi-
nation on the eavesdrop once the conversation sought was seized.115

The state law did not require notice, as do conventional warrants. 116

The second of the cases was Katz v. United States.117 Agents had
attached a listening device to a public pay telephone. The issue in the
case was whether this procedure constituted a violation of the fourth
amendment. The Court rejected the Olmstead doctrine that a physi-
cal trespass was essential for a constitutional violation to occur,1 18

holding that the conduct violated the privacy upon which the defend-
ant justifiably relied while using the telephone booth.119 The deci-
sion definitively subjected wiretapping to the limitations of the
fourth amendment.

Yet, these two cases appear to be but a blip on the continuum to-
ward tolerance of governmental eavesdropping on telephone conver-

109. 344 U.S. 199 (1952). Shortly before the signing of Title III into law in 1968,
Schwartz was overruled in Lee v. Florida, 392 U.S. 378, 385-86 (1968).

110. Schwartz, 344 U.S. at 202-03. Even though the Court in Wolf v. Colorado, 338
U.S. 25 (1949) implicitly conceded that the fourth amendment's commands are funda-
mental to the concept of ordered liberty, it did not require state courts to exclude evi-
dence obtained in violation of the amendment. See Broeder, The Decline and Fall of
Wolf v. Colorado, 41 NEB. L. REV. 185, 198 (1961).

111. 338 U.S. 25 (1949).
112. 367 U.S. 643 (1961).
113. 388 U.S. 41 (1967).
114. Id. at 54-55.
115. Id. at 59-60.
116. Id. at 60.
117. 389 U.S. 347 (1967).
118. Id. at 353.
119. Id.
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sations. The intervention of the provisions of Title III did not make
much difference. While the federal courts have held that Congress
may have intended, for example, that a wiretap could not be the ini-
tial phase of an investigation,120 they have tolerated what appears to
be subjective determinations by law enforcement authorities as to
when interceptions will be employed.121 This deviation from strict
compliance with the wiretap law seems to fly in the face of Justice
Stewart's admonition in Berger that only the most precise and rigor-
ous standard of probable cause should justify an intrusion of this
sort.

1 2 2

In the last dozen years, the United States Supreme Court, with
one exception, has come down on the side of reasonableness of com-
pliance, rather than strict compliance, with Title III. This construc-
tion is demonstrated by Dalia v. United States,123 where the Court
approved covert entry for an eavesdropping installation without sepa-
rate warrant authority, and by United States v. Kahn,124 in which the
Court held that the government does not have to investigate all per-
sons who may be using the subject telephone in order to determine
their possible complicity in a criminal scheme. In United States v.
Donovan, 25 the government officials, in obtaining an extension,
failed to name other persons about whom they learned in the original
tap. The Court held that the requirement of naming persons was not
designed by Congress to play a substantial role in the control of
eavesdropping, and thus, it was not essential.126

Federal courts in general, while paying lip service to the exhaus-
tion requirement, have ruled that all that the police must show is
that: (1) there is a failure of other methods, but not all conceivable
ones; (2) other investigative methods are unlikely to succeed; or (3)
other methods are too dangerous, either in the disclosure of the in-
vestigation or the placement of agents or informants in physical
danger.

127

120. See, e.g., United States v. Abscal, 564 F.2d 821, 825 (9th Cir. 1977), cert. denied,
435 U.S. 953 (1978).

121. See, e.g., United States v. McCoy, 539 F.2d 1050, 1054-56 (5th Cir. 1976), cert
denied, 431 U.S. 919 (1977); United States v. Matya, 541 F.2d 741, 744-46 (8th Cir. 1976);
United States v. Vento, 533 F.2d 838, 847-50 (3d Cir. 1976).

122. Berger, 388 U.S. at 69 (Stewart, J., concurring).
123. 441 U.S. 238, 258-59 (1979).
124. 415 U.S. 143, 153 (1974).
125. 429 U.S. 413 (1977).
126. Id. at 437-40. The substantial role doctrine has appeared in Nebraska cases,

such as State v. Brennen, 218 Neb. 454, 457, 356 N.W.2d 861, 864 (1984) and State v.
Whitmore, 215 Neb. 560, 566-67, 340 N.W.2d 134, 139 (1983). See also United States v.
Abramson, 553 F.2d 1164, 1172 (8th Cir. 1977).

127. See, e.g., United States v. Kahn, 415 U.S. 143, 155 (1974); Vento, 533 F.2d at 849.
See also, J. CARR, THE LAW OF ELECTRONIC SURVEILLANCE § 4.05(4) (1977).
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Finally, the Court has emasculated the minimization require-
ment in Scott v. United States.'28 The Court held that the subjective
intent of officers alone, even where they have not followed or even
read the minimization order, does not make otherwise lawful conduct
illegal or unconstitutional. 129

Early federal court interpretations of the provisions of Title III
set the stage for the Nebraska Supreme Court's construction of the
state's wiretap law. The problem was that the law was so new that
even the mass of cases percolating through the federal judiciary130

had not resulted in a consistent pattern of precedents. 131 The United
States Supreme Court had indicated in its few cases that substantial
compliance was to be the guiding principle. Lower federal courts,
hearing cases dealing with other statutory provisions and applying
sound constitutional doctrine, reached different conclusions, or at
least conclusions which mandated a strict compliance with the law. 3 2

Their decisions were rooted in fourth amendment policy and such
cases as Berger and Katz.

13 3

It is little wonder then that the Nebraska Supreme Court has
foundered. Its interpretations today are inconsistent on policy. 3 4

The decisions, by and large, are unalterably wed to federal court in-
terpretations. Expediency has taken the place of constitutional

128. 436 U.S. 128, 135-39 (1978).
129. Id. In arriving at its standard of objective reasonableness, which is to be ap-

plied ex post facto, the majority opinion relied on four United States Supreme Court
opinions: United States v. Robinson, 414 U.S. 218, 236 (1973); Terry v. Ohio, 392 U.S. 1,
21-22 (1968); Beck v. Ohio, 379 U.S. 89, 96-97 (1964); Henry v. United States, 361 U.S.
98, 102-03 (1959). This reasoning and citation of authority has been severely criticized
in Fishman, The "Minimization" Requirement in Electronic Surveillance: Title III,
the Fourth Amendment, and the Dred Scott Decision, 28 AM. U.L. REV. 315, 332-33
(1979). The author suggests that each of the cases cited involved a physical search not
authorized by a warrant. The constitutionality of the search in each case was contin-
gent upon the reasonableness of the prior warrantless stop or arrest. However, he
commented that, because electronic surveillance is conducted pursuant to a warrant
and involves a search of a nature and duration far greater than a physical search, the
analogy to a warrantless search is inherently flawed. After all, when a search is made
pursuant to a warrant, the reasonableness is assessed by a judge before the fact. Id.

130. The 1985 Cumulative Annual Pocket Part of the United States Code Anno-
tated contains 145 pages of annotations on the wiretap law. 18 U.S.C.A. §§ 2510-2520
(West Supp. 1985).

131. See, e.g., Donovan, 429 U.S. at 435-40 (reversing Sixth Circuit which had held
suppression of evidence was justified when the government had failed to include name
of one suspect in the application for wiretap authorization).

132. See, e.g., United States v. Donovan, 513 F.2d 337, 341 (6th Cir. 1975), rev'd, 429
U.S. 413 (1977).

133. J. ISRAEL & W. LA FAVE, CRIMINAL PROCEDURE 217-22 (1984).
134. Compare State v. Golter, 216 Neb. 36, 42, 342 N.W.2d 650, 654 (1983) with State

v. Brennen, 218 Neb. 454, 457, 356 N.W.2d 861, 864 (1984). It is arguable that the appar-
ent inconsistency can be reconciled. Golter calls for adherence to rigid judicial over-
sight on the issue of the adequacy to identify necessity for the warrant; Brennen calls
for substantial compliance on the issue of minimization.
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considerations.135

IV. NEBRASKA CASE LAW

A. ExHAUSTION OF INVESTIGATIVE TECHNIQUES

In the dozen years that decisions have been handed down from
the Nebraska Supreme Court concerning the state's wiretap law, the
principal focus has been on the issues of the exhaustion of police in-
vestigative techniques, the minimization of interceptions, and the
standard by which enforcement of the law would be judged.13 6

The court set out on the long trail of exhaustion opinions when
it decided the leading case of State v. Kolosseus.137 The court, for the
first time, set forth standards under Nebraska law on the subject of
exhaustion as well as resolving other questions involving the scope of
the law.138 The court ceded to city prosecutors, who are also deputy
county attorneys, the right to initiate applications under the wiretap
law.1 3 9 It also ruled that gambling offenses, even though they were
misdemeanors in Nebraska, were within the class of crimes for which
the statute authorized the use of electronic surveillance.140

135. This conclusion should not surprise the reader in light of Justice Rehnquist's
majority opinion in Scott v. United States, 436 U.S. 128 (1976). In Scott, although the
government had made no efforts at minimization, the Court approved the tap. Id. at
135. Justice Rehnquist noted only the deterrent purposes of the exclusionary rule, in
spite of the clear teaching of Mapp v. Ohio, 367 U.S. 643, 659 (1961). He wrote, more-
over, that the federal wiretap statute did not demand "good faith" efforts at minimiza-
tion. Scott, 436 U.S. at 138-39. With signals like these, it should be no shock that
Nebraska's high court, in State v. Kohout, 198 Neb. 90, 251 N.W.2d 723 (1977), took the
position that, even though there were "obviously untrue" statements in one of the affi-
davits, no sanctions would result. Id. at 95-96, 251 N.W.2d at 726.

136. The first Nebraska case, White v. Longo, 190 Neb. 703, 212 N.W.2d 84 (1973)
was not a criminal matter but a domestic relations squabble. A wife sued the alleged
lover of her husband for criminal conversation and alienation of affection. She at-
tempted to introduce tapes of conversations between the defendant and her husband.
The supreme court did not allow them into evidence, reasoning that the electronic sur-
veillance law created a rule relating to the exclusion of evidence applicable to civil as
well as criminal proceedings and granted aggrieved parties the right to move to sup-
press either the tapes or evidence derived therefrom. Id. at 710, 212 N.W.2d at 88.

137. 198 Neb. 404, 253 N.W.2d 157 (1977).
138. Id. at 409-13, 253 N.W.2d at 160-62.
139. Id. at 408-09, 253 N.W.2d at 160. Section 86-701(5) of the Nebraska Revised

Statutes defines the term investigative or law enforcement officer to include "any
county attorney authorized by law to prosecute or participate in the prosecution of
such offenses" which are named in the statute. The case noted that a city prosecutor is
also a deputy county attorney. Kolosseus, 198 Neb. at 407, 253 N.W.2d at 160. In light
of United States v. Chavez, 416 U.S. 562 (1974) and United States v. Giordano, 416 U.S.
505 (1974), this conclusion is arguably wrong since the statute is designed to pinpoint
the official who must make the decision. Chavez, 416 U.S. at 570; Giordano, 416 U.S. at
514. If by definition virtually any Nebraska prosecutor is so authorized, the Nebraska
statute is broader than the federal law.

140. Kolosseus, 198 Neb. at 412, 253 N.W.2d at 162. See NEB. REV. STAT. § 86-703
(Reissue 1981). Cf. Wolk v. DeCowski, 310 N.W.2d 131, 132-33 (Minn. 1981) (construing
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On the critical exhaustion question, Judge Clinton wrote that the
Nebraska statute and the provisions of Title III of the Omnibus
Crime Control and Safe Street Act of 1968 were "virtually identi-
cal.' 4 1 Thus, the court was guided by interpretations by the federal
judiciary concerning Title 111.142 Having linked the state and federal
interpretations, Judge Clinton wrote that suppression was indicated
only if a deficiency in the procedure played a "substantive role" in
the rights-guaranteeing scheme of the wiretap law.143

Would Nebraska's highest court demand that wiretaps be used
only as a last resort in a police investigation and only after the police
had demonstrated conclusively that they had undertaken an exhaus-
tive laundry list of specific attempts to make their cases against sus-
pects? The court answered in the negative.'" It noted that United
States v. Giordano145 did not expressly answer the question, but that
the federal statute does not require the government to use a tap only
as a last resort. What is required under the first alternative in the
statute is that the application for the tap make a full and complete
disclosure of all that has been done so that the court may make a
judgment as to whether more should be required before a tap is
authorized.

146

The affidavit in Kolosseus recounted a history of bookmaking,
how professionals in the business operate,147 recitals of extensive in-
vestigative efforts over a period of eighteen months-which had in-
cluded surveillance, eavesdropping, tailing, and the use of
informants-and information regarding the telephone numbers uti-
lized by the targets of the investigation to conduct their enterprise. 148

Judge Clinton wrote that the affidavits were sufficient to meet the
standards established in federal cases, 149 which, as a matter of fact,
reflected the recitals in the Eighth Circuit decision in United States
v. Matya 150 decided the previous year.

MINN. STAT. § 626A.05, subd. 2 (1980), which lists the offenses for which taps may be
authorized, to exclude gambling because not specifically included in unambiguous
terms).

141. Kolosseus, 198 Neb. at 412, 253 N.W.2d at 162.
142. See id. at 413-14, 253 N.W.2d at 162-63.
143. Id.
144. Id. at 414, 253 N.W.2d at 163.
145. 416 U.S. 505 (1974).
146. Kolosseus, 198 Neb. at 414-15, 253 N.W.2d at 163.
147. Id. at 415-16, 253 N.W.2d at 163.
148. Id. at 416, 253 N.W.2d at 163-64.
149. Id. at 414-18, 253 N.W.2d at 163-64. See, e.g., United States v. Vento, 533 F.2d

838, 849-50 (3d Cir. 1976); United States v. Smith, 519 F.2d 516, 518 (9th Cir. 1975);
United States v. Pacheco, 489 F.2d 554, 565 (5th Cir. 1974); United States v. Bobo, 477
F.2d 974, 982-83 (4th Cir. 1973).

150. 541 F.2d 741, 745 (8th Cir. 1976).

[Vol. 19



WIRETAPS

In Kolosseus, the Nebraska court could have called for a "check-
list" of investigative techniques to be met before a wire interception
could be authorized. 151 It chose not to do so. Other courts have rea-
soned that such checklists may not be appropriate in given types of
cases 5 2 and, at any rate, that the law simply did not mandate such
care in combing through an affidavit in support of an application.153

It is to be emphasized that the congressional language in Title III
called for a prohibition of wiretapping only when normal investiga-
tive techniques are likely to succeed and such police methods are not
too dangerous. 154

In 1980, the Court decided State v. DiMauro.5 5 There, the
Omaha Police Division had applied for authority to tap the telephone
of Rose Trader. While conducting surveillance on her telephone, it
intercepted a conversation between DiMauro and another alleged
Omaha gambling figure.15 6 On November 4, 1978, just a few weeks
after the initial Trader tap, the police viewed the residence of
DiMauro. A few days later, in an affidavit seeking authority to tap
his telephone, the police recited that he lived in a quiet neighborhood
with little vehicular or foot traffic, concluding that surveillance of a
"normal" fashion would not be feasible. 157 The affidavit stated:

[W]hile normal police investigative procedures might provide
enough evidence to arrest [DiMauro] for illegal gambling,
normal investigative procedures have been attempted in the
past . . . to obtain enough evidence to apprehand [sic] or at
least identify the other parties involved... and these meth-
ods have failed and are most likely to fail in the future.158

At the hearing to suppress evidence from the tap, which had been au-
thorized by the district court, the government witnesses conceded
that no other investigative procedures were attempted and that all

151. In other words, the checklist would show, for example, that visual surveil-
lance was attempted, that infiltration did not work, and that the use of informers
would not work.

152. See, e.g., United States v. Matya, 541 F.2d 741, 745 (8th Cir. 1976) (holding that
an authorization may be based on an application which combines statements about
general investigative experiences in the type of crime with the facts of the case at
hand).

153. United States v. Falcone, 364 F. Supp. 877, 893 (D.N.J. 1973), affd, 500 F.2d
1401 (2d Cir. 1974).

154. 18 U.S.C. § 2518(1)(c), (3)(c) (1982).
155. 205 Neb. 275, 287 N.W.2d 74 (1980).
156. Id. at 276-77, 287 N.W.2d at 75. Since officials admitted that this tap was

sought without resort to any other investigative techniques whatsoever, this case did
not reach the requirements for "second generation" wiretapes. Id. For an explanation
of "second generation" wiretaps, see note 234 infra.

157. DiMauro, 205 Neb. at 277, 287 N.W.2d at 75.
158. Id.
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that the police attempted to do was to secure a wiretap warrant. 159

Chief Justice Krivosha sustained the suppression of the evidence,
noting once again that the state courts could look to federal interpre-
tations for guidance on the law.16 0 The court quoted the Eighth Cir-
cuit which had stated "[T]he language of [the federal statute] 'is
simply designed to assure that wiretapping is not resorted to in situa-
tions where traditional investigative techniques would suffice to ex-
pose the crime.' "161

At the same time, the chief justice noted that Congress had
not-nor, by implication, had the Nebraska legislature-required the
exhaustion of "specific" or "all possible" investigative techniques
before wiretap orders could be issued.16 2 The guiding principle was
to be pragmatism; the affidavits were to be tested in a practical and
common-sense fashion.163 Chief Justice Krivosha did caution that
the history of both the federal and the Nebraska laws "makes clear
that the wiretapping statute must be used with great caution and
may not be indiscriminately used by authorities."' 64 He wrote that
Title III "severely prohibits the use of electronic surveillance except
under the most carefully defined circumstances and then only after
securing appropriate judicial authorization."'1 65

He noted that the use of wiretapping, if not scrupulously regu-
lated, "could indeed be an intrusion on our constitutional rights. The
federal courts have acknowledged that the constitutionality of the
surveillance act itself exists only because of the strict restrictions im-
posed upon its use."'16 6 Citing United States v. Kalustian167 for the
proposition that the utmost scrutiny must be exercised to determine
whether wiretap orders conform to Title III, he concluded that the
federal act had been declared constitutional only because of its pre-
cise requirement and its provisions for close judicial scrutiny.1 8 In
truth, by the time Chief Justice Krivosha wrote the opinion in
DiMauro, the United States Supreme Court had already dealt a sig-

159. Id.
160. Id. at 278, 287 N.W.2d at 76. See, e.g., United States v. Jackson, 549 F.2d 517,

537 (8th Cir. 1977); United States v. Smith, 519 F.2d 516, 518 (9th Cir. 1975).
161. Id. (quoting Jackson, 549 F.2d at 536-37 (quoting United States v. Kahn, 415

U.S. 143, 153 n.12 (1974))).
162. DiMauro, 205 Neb. at 279-80, 287 N.W.2d at 76-77.
163. Id. at 280, 287 N.W.2d at 77.
164. Id.
165. Id. at 280-81, 287 N.W.2d at 77.
166. Id. at 281, 287 N.W.2d at 77.
167. 529 F.2d 585 (9th Cir. 1975).
168. See DiMauro, 205 Neb. at 280-81, 287 N.W.2d at 77. See also United States v.

Bobo, 477 F.2d 974, 979-82 (4th Cir. 1973); United States v. Cox, 462 F.2d 1293, 1302-03
(8th Cir. 1972); United States v. Cox, 449 F.2d 679, 687 (10th Cir. 1971), cert. denied, 406
U.S. 934 (1972).
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nificant blow both to the assumption that strict scrutiny would be the
norm by which police and judicial conduct would be viewed169 and to
the notion that the fourth amendment's protections undergirded the
statutory authorization for electronic surveillance.170

The companion case to DiMauro, State v. Trader,171 concluded
that the state had properly conducted its initial investigation and that
the affidavit in support of the wiretap application was legally suffi-
cient. In Trader, however, there was no police testimony that all that
the authorities had tried to do was to secure a wiretap warrant.
Rather, it recited the tips of reliable informants, the fact that there
had been visual surveillance of the Trader home, prior gambling con-
victions of the defendant, and a search through telephone company
records, which revealed a subscription to service at a dwelling di-
rectly behind her home where none in fact existed. 172 Reemphasiz-
ing that state authorities do not have to employ all other
investigative techniques before seeking a wiretap authorization, the
court held that the positive requirement had been met since a suffi-
cient showing had been made as to what methods of police work had
been tried unsuccessfully.173

While Nebraska was firmly committed to the rule that exhaus-
tion does not require a "checklist" approach, the developing law
failed to address perhaps even more fundamental considerations. At
the time of these two decisions, Nebraska was still wedded to the re-
quirements of Aguilar v. Texas174 and Spinelli v. United States.175

These cases, involving search warrants, mandated that a valid affida-
vit must state sufficient underlying circumstances which would
demonstrate to a neutral and detached magistrate how an informant
had reached his conclusions and, in addition, sufficient underlying
circumstances which would establish the reliability or credibility of
the informant.176

Two years after Spinelli, in United States v. Harris,177 the Court
held that an affidavit supported by a law enforcement officer's posi-
tive opinion as to the reliability of an informant, coupled with the in-
formant's declaration against his penal interest, passes fourth
amendment muster.178 Thus, the question might be raised whether

169. United States v. Kahn, 415 U.S. 143, 153 (1974).
170. Scott v. United States, 436 U.S. 128, 137-39 (1978).
171. 205 Neb. 282, 287 N.W.2d 78 (1980).
172. Id. at 284-85, 287 N.W.2d at 78-79.
173. Id. at 286, 287 N.W.2d at 79.
174. 378 U.S. 108 (1964).
175. 393 U.S. 410 (1969).
176. Id. at 413-18; Aguilar, 378 U.S. 114-15.
177. 403 U.S. 573 (1971).
178. Id. at 583-84. This opinion was a plurality opinion. Justice Harlan, however,
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the affidavit of the Trader police satisfied the fourth amendment re-
quirement, as set down by the United States Supreme Court. It is
one thing to hold that the statements meet the exhaustion standards.
It is quite another to hold that they meet the fourth amendment
norms of credibility and reliability. 179 In addition to the credibility-
reliability issues, there is the question of the possible staleness of the
allegations as to probable cause.' 80 Staleness, like other warrant is-
sues, is to be tested in a practical, common-sense fashion.' 8 '

One is urged to examine closely the details of the Trader affida-
vit in light of the probable cause, reliability, credibility, and staleness
issues. Three unidentified informants were cited, and as to two of
them, "reliability had not been proven."'81 2 The third source, "who
had proven his reliability to the police,' 83 had indicated that Rose
Trader was "then conducting a bookmaking operation.' 18 4

The first of the "unreliable" informants gave information, on
May 10, 1978, that a party named "Rose" was a bookie who had been
arrested a year prior to that date.185 The informant also said that a
different party laid off bets to "Rose."'186 The second source gave in-
formation, on August 17, 1978, that a third party had been laying off
bets with "Rose"; this party was the same person named by the first
source.187 The third source, of proven reliability, "partially substanti-

took the position that there was nothing in the affidavit from which the judge himself
could make a determination of credibility; that task is for the magistrate, not the affi-
ant. Id. at 590 (Harlan, J., dissenting).

179. Thus, the probable cause element and the exhaustion element must be sepa-
rated. That police may have tried and failed in normal investigative methods says ab-
solutely nothing about the probable cause to search. To be sure, where there is
credible and reliable information that a target, whose investigation cannot be under-
taken by normal means, is currently engaging in a crime, that information appears to
be sufficient.

180. Since the Constitution requires that a probable cause finding be based on a
determination that objects to be seized are probably currently on the premises to be
searched, stale information is defective. Sgro v. United States, 287 U.S. 206, 210 (1932).
In People v. Wright, 367 Mich. 611, 116 N.W.2d 786 (1962), information about illegal
gambling and liquor came from a person who had viewed them six days before the ap-
plication. That information was held to be stale. Id. at -, 116 N.W.2d at 787-88. See
also State v. Kallos, 193 Neb. 113, 117, 225 N.W.2d 553, 556 (1975) (dealing with stolen
coins observed nine months earlier than the search). See generally Comment, A Fresh
Look at Stale Probable Cause: Examining the Timeliness Requirement of the Fourth
Amendment, 59 IOWA L. REV. 1308 (1974). Staleness was not an issue in the Trader
case.

181. Kallos, 193 Neb. at 117-18, 225 N.W.2d at 556.
182. Trader, 205 Neb. at 283, 287 N.W.2d at 79.
183. Id.
184. Id. at 283-84, 287 N.W.2d at 79.
185. Id. at 283, 287 N.W.2d at 79.
186. Id.
187. Id. at 284, 287 N.W.2d at 79.
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ated" the information of the first.188

The next part of the affidavit recited that there had been two
cars parked at the Trader house, both of which were registered to
Rose Trader. 89 It continued that a check of records had indicated
that Trader, eleven months before in October of 1977, had engaged in
illegal gambling with a third party whose first name was the same as
that given by the three informants. 190 The affidavit then discussed
the telephone company records, noting the subscription for service to
the nonexistent site behind Trader's house.191 The affidavit also de-
scribed the visual surveillance which had resulted in nothing "as no
other parties with whom she might be engaged in bookmaking would
be identified."'

1 92

Aside from the fact that this was clearly more than the recitation
at the DiMauro hearing that nothing else had been tried except the
application for the wiretap, 193 where is the probable cause for the in-
trusion?194 The second source had alleged that Trader was con-
ducting a bookmaking operation, but the court identified none of the
underlying circumstances from which a neutral and detached magis-
trate could have evaluated the assertion.195 The two sources of un-
proven reliability had asserted, at best, that a "Rose" had engaged in
gambling activities with a third party whose last name was unre-
vealed. No predicate for their conclusion was spelled out.196 That
leaves the suspicious telephone hookup as the sole, fresh, and clearly
substantiated source of information.197 While a telephone hookup
might meet the "totality of circumstances" test under the watered-
down protections announced in Illinois v. Gates,198 it does not satisfy

188. Id. at 283, 287 N.W.2d at 79.
189. Id. at 284, 287 N.W.2d at 79.
190. Id.
191. Id.
192. Id.
193. DiMauro, 205 Neb. at 277-78, 287 N.W.2d at 75-76.
194. The language of the Trader opinion is susceptible to the interpretation that

the reliable informant had "current information" regarding bookmaking in July, 1978,
fully two months before the application.

195. The case was decided before Illinois v. Gates, 103 S. Ct. 231.7 (1983), which
adopted the totality of circumstances test and abandoned the Aguilar-Spinelli-Harris
requirements. Id. at 2332. Even under Gates, however, this application would have
been wanting. Nebraska has adopted the Gates standard. State v. Gilreath, 215 Neb.
466, 469, 339 N.W.2d 288, 291 (1983).

196. See notes 174-76 and accompanying text supra.
197. See DiMauro, 205 Neb. at 284-85, 287 N.W.2d at 79.
198. 103 S. Ct. 2317, 2332 (1983) (upholding constitutionality of a car search under

the "totality of the circumstances" test when the affidavit set forth that police depart-
ment had received anonymous letter implicating husband and wife in selling drugs and
that the letter detailed how latest pickup and sale would be made). Compare the facts
in Gates with the facts in Spinelli v. United States, 393 U.S. 410 (1969) (upholding sup-
pression of information obtained through wiretap when affidavit alleged that suspect
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the Aguilar-Spinelli-Harris model of warrant analysis.
Before 1980 was over, the court once again examined the exhaus-

tion issue. This time, relying on Aguilar and Spinelli, it ruled that
hearsay is not sufficient in and of itself unless there is a substantial
basis for crediting it.199 There must be more than the conclusions of
the informant. Judge McCown wrote that Spinelli demanded a dis-
closure of the underlying circumstances so that the magistrate may
know that he is relying on something more substantial than a casual
rumor circulating in the underworld or an accusation based merely
on an individual's general reputation.200

The affidavit at issue in Hinchion recited boilerplate explana-
tions of how telephones were used by bookies.2 0l It noted that two of
the targets of the investigation had been convicted of gambling activi-
ties between 1975 and 1977, which was two to four years before the
November 1, 1979, application for the tap.20 2 It detailed extensive
surveillance and concluded that the evidence could not have been es-
tablished through traditional means.20 3 It also asserted that the vice
squad had an informant who would provide evidence to obtain a
search warrant, but search warrants were not enough to establish
that two of the targets were about to merge their operations. 20 4

In this case, it was quite clear that the informant's personal
source of knowledge had not been established.20 5 What was left was
an allegation regarding the existence of two unlisted phcne lines into
a two-story, single-family residence, one of which had three exten-
sions, the other had two, and both had call-waiting capability.206

The Hinchion decision substantially reshaped the exhaustion-
probable cause requirements in Nebraska. It was not enough, as
Trader had indicated, merely to recite that something other than the

had been seen crossing bridge into Missouri frequently in early morning, that suspect
had two telephone lines in his apartment with one under another name, that suspect
was known to federal agents as a bookmaker and gambler, and that FBI had informa-
tion from a reliable informant that suspect was accepting money for placing bets) and
in State v. Hinchion, 207 Neb. 478, 299 N.W.2d 748 (1980) (upholding suppression of evi-
dence obtained through wiretap when application for order authorizing wiretap set
forth that two of four men suspected of gambling were known gamblers, that they had
been convicted of gambling previously, that those convictions were based on informa-
tion obtained through wiretapping, that those two men were seen together at home of
third suspect, and that reliable informant had told police a gambling operation was be-
ing conducted at home of third suspect).

199. Hinchion, 207 Neb. at 484, 299 N.W.2d at 752.
200. Id. at 484-85, 299 N.W.2d at 752.
201. Id. at 479, 299 N.W.2d at 750.
202. Id.
203. Id. at 479-81, 299 N.W.2d at 750-51.
204. Id. at 481-82, 299 N.W.2d at 751.
205. Id. at 485, 299 N.W.2d at 752-53.
206. Id. at 486, 299 N.W.2d at 753.
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asking for a wiretap, however tenuous its link to probable cause
norms, had been done by the police.20 7 The state was put on notice
that the requirement for a tap included constitutional, as well as
stautory, elements.208

In State v. Holmes20 9 the following year, the court considered a
twenty-page affidavit by Lincoln, Nebraska, police regarding a drug
conspiracy. The affidavit indicated that telephones were being used
in connection with drugs, and that an investigation had continued for
four years. It also documented facts relating to the importation and
possession of drugs and referred to a prior conviction of Holmes. 210

The affidavit noted the training and experience of the principal in-
vestigator.21 1 It indicated that infiltration not only is time-consuming
but also may be impossible in investigating schemes allegedly oper-
ated by persons of one race where police personnel are not of that
race.2 12 It stated that visual surveillance was unlikely to produce in-
formation regarding the importation matter.2 1 3 The police also stated
that they had attempted to use an informant wired for sound, but
that it also had failed.2 14

The court, in affirming the authorization of the wiretap and
Holmes' subsequent conviction, noted once again that the state was
not required to exhaust all theoretically possible forms of investiga-
tion but merely must show that other techniques are impractical or
unreasonable. 215 The basis for these conclusions, however, must be
explained fully.

The case did not disapprove the use of boilerplate declarations in
affidavits.216 The investigation history of a type of crime, experience
in other cases, and frustrations suffered by authorities can be a
lengthy preface to the particularized facts recited in an affidavit, but
they really do not meet the standards set down by Judge McCown in
Hinchion.

217

If it had not been clear that the wiretap statute created its own
exclusionary rule independent of the one involving the fourth

207. Id. at 483-86, 299 N.W.2d at 752-53.
208. Id. at 483-85, 299 N.W.2d at 752.
209. 208 Neb. 114, 302 N.W.2d 382 (1981).
210. Id. at 115-16, 302 N.W.2d at 383.
211. Id. at 116-17, 302 N.W.2d at 383-84.
212. Id. at 117, 302 N.W.2d at 384.
213. Id.
214. Id.
215. Id. at 121-22, 302 N.W.2d at 386.
216. See id. at 116-18, 122, 302 N.W.2d at 383-84, 386.
217. Although the opinion does not disapprove the use of "boilerplate" allegations,

it is clear that they are no substitute for particularized showings.
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amendment,218 the case of State v. Aulrich2 19 that same year stressed
the point. The statute's independent effect, however, is not to deny
that fourth amendment values are implicated in a search and seizure,
including one by electronic surveillance.220 Thus, as has been noted
in relation to the early Nebraska cases, while the exhaustion require-
ments do not have to be met, the probable cause necessities are al-
ways at issue.221

State v. Lozano222 involved an affidavit which met the standards
of earlier Nebraska cases and of section 86-705 of the Nebraska Re-
vised Statutes. It recited: (1) the various investigative methods
which had been tried but failed; (2) the handicap to the specific inves-
tigation by virtue of the instant recognition of officers; (3) the failure
of past infiltration efforts; (4) the paranoia of the members of the
"ring"; (5) the failure to elicit cooperation from former drug custom-
ers; and (6) the reasons for impossibility of visual surveillance.223

Whether there was a factual basis for these conclusions, however, is
not shown clearly in the opinion by Judge Boslaugh. The part of the
opinion dealing with exhaustion merely recited the rubric from
Kolosseus and Holmes on the nonnecessity for employment of all in-
vestigative techniques, and it stressed that wiretapping need not be
employed only as a last resort.224

The defendant also raised the probable cause issue, arguing both
the Aguilar-Spinelli standard and staleness.225 On the former, Judge
Boslaugh noted that there was information from a confidential in-
formant, which had been proven reliable by independent investiga-
tion, that the defendant was selling narcotics.226 On the staleness

218. NEB. REV. STAT. § 86-712 (Reissue 1981).
219. 209 Neb. 546, 308 N.W.2d 739 (1981). A tap was made on a telephone over

which a person on probation was identified; a search of his home followed. Id. at 548,
308 N.W.2d at 740. The court held that the Nebraska wiretap law provides its own ex-
clusionary rule which exists separate and independent of any court-created exclusion-
ary rule involving the fourth amendment. Id. at 551, 308 N.W.2d at 741 (citing NEB.
REV. STAT. § 86-705(11) (Reissue 1981)). This section states that an aggrieved party
"may move to suppress the contents of any intercepted wire or oral communication
... [when] unlawfully intercepted, the order of authorization or approval under which
it was intercepted is insufficient on its face, or the interception was not made in con-
formity with the order of authorization or approval." NEB. REV. STAT. § 86-705(11)
(Reissue 1981).

220. In other words, as long as probable cause is still required for a search, no tap
ought to be authorized unless such cause has satisfactorily been demonstrated.

221. See note 179 supra.
222. 209 Neb. 772, 311 N.W.2d 529 (1981).
223. Id. at 773-74, 311 N.W.2d at 530-31.
224. Id. at 774-76, 311 N.W.2d at 531.
225. Id. at 775-76, 311 N.W.2d at 531.
226. Id. A close inspection should be made of these circumstances. If the confiden-

tial informant, proven to have been reliable, gave current information, there would
have been substance to the assertions. But mere recitations of former searches, phone
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question, Judge Boslaugh granted the state latitude, 227 as had the
Fifth Circuit in United States v. Hyde.228 The Hyde court had held
both that staleness must be resolved more liberally when a continu-
ing pattern of criminal activity is alleged and that, since it is an issue
to be decided on the peculiar facts of each case, "a mechanical count
of days is of little assistance. '229 In Lozano, the telephone records re-
lied upon were less than one month old. Moreover, the applications
alleged an ongoing conspiracy, and the investigation continued to the
very day of the applications; 23 0 nevertheless the authorization of the
wiretap and Lozano's subsequent conviction were affirmed.231

1. "Second Generation" Wiretaps

In State v. Lane,232 the court reversed the trial court's admission
of wiretap evidence in a drug conspiracy case. The case afforded the
court for the first time23 3 an opportunity to explore the jurispru-
dence involving "second generation" wiretaps. 234 A tap had been au-
thorized for the telephone of Delma Lozano, and information from
that series of interceptions indicated that Lane was involved in a
drug ring.23 5

Less than two weeks after the Lozano authorization, taps were
approved for the Lane house and the family business.23 6 Five affida-
vits were filed in the Lane case, four of which had been filed in the
Lozano matter.23 7 The February 10, 1980 affidavit, the court ruled,
did not "set out any information from which the [trial] court could
find that alternative investigative techniques would be unlikely to

records of calls to an enterprise run by a person "suspected of" being a drug trafficker,
and cars parked at her house which were registered to suspected drug offenders were
speculative and conjectural evidence at best.

227. Id. at 776, 311 N.W.2d at 532.
228. 574 F.2d 856, 865 (5th Cir. 1978).
229. Id.
230. The conclusion that probable cause existed for the authorization of a wiretap

is amazing, considering that the affidavit's cataloguing of all of the methods of investi-
gation proved or tended to prove absolutely nothing. Lozano, 209 Neb. at 775, 311
N.W.2d at 530-31.

231. Id. at 777, 311 N.W.2d at 532.
232. 211 Neb. 46, 317 N.W.2d 750 (1982).
233. Cf. State v. Trader, 205 Neb. 282, 284, 287 N.W.2d 78, 79 (1980) (involved a

"second generation" tap but did not discuss the issue).
234. An "extension" exists when a court grants the authority to continue a wiretap

on the original telephone after the initial period of the warrant has expired. A "sec-
ond generation" tap exists when a different telephone is tapped based on probable
cause obtained from the first tap. See C. FISHMAN, WIRETAPPING AND EAVESDROPPING
§§ 188-89 (1978).

235. Lane, 211 Neb. at 47-50, 317 N.W.2d at 751-52.
236. Id. at 48-49, 317 N.W.2d at 752.
237. Id. at 48, 317 N.W.2d at 752.
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succeed if tried with respect to ... Lane. '238 The four earlier affida-
vits did not mention Lane but did allude to the investigation of the
"East 9th Street area" of Scottsbluff and to the fact that the suspects
were black or Hispanic. 239 Lane did not live or work on East 9th
Street, and she was caucasian.

Citing DiMauro, the court stressed that taps cannot be routinely
employed as initial steps in an investigation. This is true regardless
of whether the tap is the first one covering a criminal activity or
whether an earlier tap has furnished information for a subsequent in-
terception.240 The burden on the state is not a significant one, but
the showing must be made that the tap is not the initial step in the
investigation.241 The court cited United States v. Scibelli,242 wherein
the incorporation of the first affidavit in the later applications was
considered a step in the right direction.2 43

Additionally, it is not enough to show that two or more princi-
pals are involved in a conspiracy to transform an affidavit as to a sec-
ond principal into an appropriate showing, where a sufficient
affidavit has been filed as to one principal.244 Not only were many of
the facts alleged in the earlier affidavits not applicable to Lane, the
court ruled, but also nothing was shown to indicate that her part in
the conspiracy would not have responded to investigative techniques
other than a wiretap.245 Most important, the case is like DiMauro in
that the officers who had intercepted the conversations implicating
Lane admitted that they had considered no other investigative tech-
niques, but immediately had sought a tap on her telephone.246

The vigorous dissent of Judge Clinton indicated his belief that
the application demonstrated that methods other than the surveil-
lance of the phones were unlikely to succeed. 247 The application for
the Lane phone contained not only the original affidavits but also the
contents of conversations between Lozano and Lane.2 48 Judge Clin-

238. Id. at 50, 317 N.W.2d at 752.
239. Id. at 51, 317 N.W.2d at 753.
240. Id. at 51-52, 317 N.W.2d at 754.
241. Id. See also J. CARR, THE LAW OF ELECTRONIC SURVEILLANCE § 4.05(4), at 179

(1977).
242. 549 F.2d 222 (1st Cir. 1977).
243. Id. at 226-27. In addition to the incorporation, more facts showing the continu-

ing failure of normal procedures were alleged. Id. at 228. The First Circuit held that
the reviewing court was not hearing the matter de novo, but its task was to decide
whether a minimum showing had been made. Id. at 226.

244. Lane, 211 Neb. at 53, 317 N.W.2d at 754 (quoting United States v. Baker, 589
F.2d 1008, 1012 (9th Cir. 1979)).

245. Id. at 55, 317 N.W.2d at 755.
246. Id.
247. Id. at 56, 317 N.W.2d at 756. Judge Clinton was joined by Judges Boslaugh and

Hastings.
248. Id. at 57, 317 N.W.2d at 756.
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ton wrote that the trial judge could make three inferences from the
application in addition to the existence of a widespread drug conspir-
acy: (1) Lane was as cautious as the others as to whom normal police
methods had been unsuccessful; (2) Lane's part in the conspiracy was
undertaken substantially, not wholly, by way of the telephone; and
(3) the only way the officers were likely to get information enabling
them to act in a timely manner in obtaining arrest and search war-
rants would be by tapping Lane's telephone. 249

He adopted a criticism 250 of a case upon which the majority had

relied 25 1 in that such a model of conduct, demanding unduly exten-
sive procedures, would require several weeks. This delay, in turn,
might permit crimes to go undetected or evidence to become stale.25 2

The treatise author quoted extensively by Judge Clinton had urged
that officers only be required to recite the length and complexity of
the case, the importance of the second-generation warrant to the
original investigation, the possibility of alerting the original targets to
the investigation, and the necessity of acting quickly.253 Judge Clin-
ton then cited federal court authority which, on similar facts, reached
conclusions different from that reached by the majority and the First
Circuit.2

5
4 He concluded with his view that the supreme court's job

is not to review applications de novo but under a minimum adequacy
standard.

255

If one takes the position that the wiretap statute is designed to
make investigations easier or faster for the police or that all which
needs to be done is to show that the use of conventional techniques is
difficult, the position urged by Judge Clinton would compel respect.
Certainly, he is not alone in taking that view.256 Yet, the view belies

249. Id.
250. Id. at 58-59, 317 N.W.2d at 757 (quoting C. FISHMAN, WIRETAPPING AND EAVES-

DROPPING § 188, at 110 (Cum. Supp. 1981)).
251. Id. at 52, 317 N.W.2d at 754 (citing United States v. Santora, 583 F.2d 453 (9th

Cir. 1978)).
252. Id. at 60-63, 317 N.W.2d at 757.
253. Id. at 58-59, 317 N.W.2d at 756-57 (quoting C. FISHMAN, WIRETAPPING AND

EAVESDROPPING, § 188, at 110 (Cum. Supp. 1981)).
254. Id. at 62, 317 N.W.2d at 758 (citing United States v. Scibelli, 549 F.2d 222, 226

(1st Cir. 1976), cert. denied, 431 U.S. 960 (1977)).
255. Id. at 62-63, 371 N.W.2d at 758. Judge Clinton stated that "[t]he requirements

of § 86-705(3)(c) are insiginificant and the burden imposed thereby is de minimis." Id.
at 62, 317 N.W.2d at 758 (citing United States v. James, 494 F.2d 1007, 1015-16 (D.C. Cir.
1974)). This seems to be an incredible statement from the judge who, in State v.
Kolosseus, 198 Neb. 404, 413, 253 N.W.2d 157, 162 (1977), wrote, "There can be no ques-
tion that subsections (1)(c) and (3)(c) lay down substantive requirements[,]" when one
realizes that "subsection (3)(c)" of the federal law and Nebraska's § 86-705(3)(c) are
identical.

256. This would appear to be the position of those who have arbitrarily divided the
law into "substantive" and "nonsubstantive" sections. See, e.g., United States v. Kahn,
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the simple impact of the law's requiring a showing of the necessity of
a wiretap as a means of investigation.257 The prospective and retro-
spective failure of alternative investigative techniques must have
been apparent from the facts submitted by the application. What is
not necessary is the showing of each and every conceivable methodol-
ogy. What is necessary, the majority held, is that the facts must re-
late to the target whose telephone is to be tapped.25 8

The flaw in Judge Clinton's argument for the possiblity of
criminals' escaping the net of the law if time were taken to try even
one traditional technique on Lane is that, as one of the Lozano affida-
vits stated, the investigation had been going on for twelve years. 259 It

strains credibility that neither that affiant nor any of the earlier ones
had never heard of her, much less attempted to investigate Lane up
to February 10, 1980. Moreover, the first generation order was issued
on January 29, 1980.260 "Numerous" calls were intercepted indicating
Lane's complicity. Nothing was done or was claimed to have been
done, up to the time of the Lane application.261

2. State v. Golter

The most significant exhaustion case in terms of constitutional
and statutory protections of the accused against electronic surveil-
lance was State v. Golter,262 another in the line of drug cases. The
affidavit, which was deemed sufficient by the trial court, was a long,
exhaustive recitation by a Nebraska State Patrol officer, who indi-
cated that his police organization had been investigating the suspect
for ten years and that he personally had been involved for three
years.

263

The application was made on November 11, 1 9 8 1 .2 6 The asser-
tions included that an agent had attempted to purchase one-half
ounce of cocaine almost a year earlier on December 6, 1980.265 A de-
livery had been made by Golter, the affidavit asserted, in return for
$1,125. Golter was said to have claimed that he could deliver two
kinds of cocaine. He then was alleged to have snorted some of the

415 U.S. 143, 151-53 (1974); United States v. Lilla, 534 F. Supp. 1247, 1260 (N.D.N.Y.
1982) (issue of exhaustion).

257. See United States v. Martinez, 588 F.2d 1227, 1233 (9th Cir. 1978).
258. Lane, 211 Neb. at 54-55, 317 N.W.2d at 755.
259. Id. at 48-49, 317 N.W.2d at 752.
260. Id. at 48, 317 N.W.2d at 751.
261. Id. at 49, 317 N.W.2d at 752. That is, no "normal investigative techniques"

were employed for a period of thirteen days. Id.
262. 216 Neb. 36, 342 N.W.2d 650 (1983).
263. Id. at 38, 342 N.W.2d at 651.
264. Id.
265. Id.
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substance, handing the cocaine to the investigator, who simulated
snorting but, in fact, did not ingest the drug. This was said to have
raised suspicions in Goiter, who returned the money and received the
cocaine back.266 The officer stated that several subsequent attempts
were made to deal with Goiter, but no deal could be made because
Goiter would not answer telephone calls. The officials believed that
an attempt to make another buy would create suspicion on Goiter's
part.

2 6 7

The affidavit contained several allegations, including: (1) that
Goiter's brother had been the subject of an investigation until about a
month before the application; (2) that the brother had detected aerial
surveillance of some property;268 (3) that another brother had been
arrested for the sale of hashish some eight years earlier;269 (4) that
surveillance was made of a bar in Osmond, Nebraska, a year ear-
lier;270 (5) that a "concerned citizen" had alleged that Goiter had
gone to the bar and had met with a person who rolled marijuana cig-
arettes, but the document did not indicate that Goiter had ever been
present when such conduct had taken place;271 (6) that the police
had obtained records of long-distance telephone calls which had been
made to people through August 15, 1981 who had criminal records,
including records for some drug related offenses;272 (7) that a Robert
Whitmer of California had been observed at Goiter's property, but
without any claim that he had ever been convicted of a drug-related
offense;273 (8) that after October 3, 1981, an informant had allegedly
reported that drugs were flown into the Goiter ranch and that he had
seen packages dropped from an aircraft, but he did not specify the
date on which this had occurred;274 and (9) that Goiter's home was in
the country northwest of Orchard, Nebraska and that the property
had no public access roads, so that an officer could not undertake sur-
veillance without his being seen.2 7 5 A tap authority was issued in No-
vember, 1981, and the following month, there was an application for
an extension, which was granted.276

At the subsequent motion to suppress, the county sheriff, who
had been in office fifteen years, testified that he could conduct a vis-

266. Id. at 37, 342 N.W.2d at 651-52.
267. Id. at 37, 342 N.W.2d at 652.
268. Id.
269. Id. at 38, 342 N.W.2d at 652.
270. Id.
271. Id.
272. Id.
273. Id.
274. Id.
275. Id.
276. Id. at 39, 342 N.W.2d at 652.
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ual surveillance of the Golter property with no problem.27 7 Still, the
district court found the affidavit to be legally sufficient, but a divided
supreme court disagreed.278

Judge Shanahan, for the court, noted that the Nebraska statute
required a full and complete statement as to whether or not other in-
vestigative procedures have been tried and failed or why they reason-
ably appear to be unlikely to succeed if tried or to be dangerous. 279

Citing Giordano and the two principal authorities on the subject of
wiretapping,28 0 Judge Shanahan reasoned that a wiretap can be au-
thorized only after there has been a fulfillment of the specific re-
quirements imposed by state law. He explained: "The standards
imposed by state law may be more restrictive than federal law, but
cannot be less restrictive .... [T]he requirements for a wiretap
under state law may exceed constitutional mandates or mini-
mums."28 L He added:

The bedrock of our wiretap law is stringent judicial monitor-
ing of law enforcement agencies seeking to use and using
electronic surveillance-an investigative technique highly in-
trusive upon the privacy of the citizenry. 28 2

While Nebraska authorities had established that the law does not
require exhaustion of all other possible or reasonable avenues of in-
vestigation, or even their attempt if they are unlikely to succeed or
likely to be too dangerous, the government nevertheless must ex-
plain fully to the authorizing judge the basis for such a conclusion.28 3

This means, Judge Shanahan explained, that there has to be a "full
and complete disclosure of all that has been done so that the court
may make a judgment as to whether more should be required before
a [wire]tap is authorized. '28 4 He reasoned that Nebraska's law con-
tains a necessity requirement in order to limit the use of wiretaps
"with their intrusive nature" and to assure that electronic surveil-
lance is not a substitute for traditional methods of investigation. 28 5

Both law enforcement agencies and judges have obligations; the
former to provide the latter with sufficient information by which a

277. Id. at 39-40, 342 N.W.2d at 652-53.
278. Id. at 44, 342 N.W.2d at 655. The dissent was filed by Judge Hastings and

joined by Judge Boslaugh. Id. at 45-46, 342 N.W.2d at 655-56.
279. Id. at 43, 342 N.W.2d at 654 (citing with approval NEB. REV. STAT. § 86-

705(I)(c) (Reissue 1981)).
280. See notes 234, 241 supra.
281. Golter, 216 Neb. at 41, 342 N.W.2d at 653.
282. Id.
283. Id. at 41, 342 N.W.2d at 653-54.
284. Id. at 41, 342 N.W.2d at 654 (citing Kolosseus, 198 Neb. at 414, 253 N.W.2d at

163) (emphasis original).
285. Id. at 42, 342 N.W.2d at 654.
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court can exercise judgment, and the latter to exercise that independ-
ent judgment as required under Nebraska law.28 6 The root require-
ment is that the factual basis must explain why normal investigative
procedures are not being used. This means, Judge Shanahan indi-
cated, that a recital regarding the usual difficulties of gathering usa-
ble evidence is not a sufficient basis for a wiretap order.28 7 It also
means that general declarations and conclusory statements will not
support an authorization for a wiretap. He specifically referred to
the automobile surveillance issue, noting that the affidavit contained
no facts describing the existence, failure, or perils of visual surveil-
lance of the Golter residence. 28 8 The affidavit, in effect, recited hy-
potheses and not history.28 9

Judge Shanahan may have been troubled by the sharp differ-
ences in the assertions of the state patrol officer and the local sheriff
who, at the hearing, claimed that there were no problems in surveil-
lance.290 While the case was not decided on Franks v. Delaware291

principles, it is clear that, on this point at least, the sheriff spoke
from experience and the patrolman spoke from speculation. But it
should be remembered that many affidavits include what amount to
boilerplate statements regarding the difficulty to undertake visual
surveillance with little or no support for such assertions.292

Judge Shanahan also seemed to be troubled that dates were not
assigned to the observations of informants, not to mention the lack of
underlying circumstances which placed them in a position to observe
the goings on at a remote farmhouse off the beaten track (if one ac-
cepts the version of the patrolman in the affidavit). 29 3 The former is-
sue, however, was not decided on staleness principles.

His conclusion in the opinion seemed to echo the body of it to the
effect that Nebraska now adopted, on separate state grounds, strict
scrutiny of its wiretap procedures, rather than substantial compliance
rubrics. He wrote:

If factually unsupported and conclusory statements in an af-
fidavit can supply the requirement of necessity for a wiretap,
then it is the law enforcement agency, not a court, which de-
termines when a wiretap is a necessary ingredient of an in-

286. Id. (citing United States v. Fury, 554 F.2d 522, 530 (2d Cir. 1977)).
287. Id. (citing United States v. Kerrigan, 514 F.2d 35, 38 (9th Cir. 1975)).
288. Id. at 43, 342 N.W.2d at 654.
289. Id.
290. Id. at 39-40, 342 N.W.2d at 653.
291. 438 U.S. 154, 155-56 (1978). In this case, the Supreme Court found a limited

right to challenge the truth of affidavits, holding that assertions of innocent mistake or
simple negligence would not suffice. Id.

292. See, e.g., State v. Hinchion, 207 Neb. 478, 485, 299 N.W.2d 748, 752 (1980).
293. Golter, 216 Neb. at 43-44, 342 N.W.2d at 655.
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vestigation. A court's relinquishing responsibility under the
wiretap statutes and law enforcement's usurpation of judicial
function will produce, as expressed in the words of Alexan-
der Pope, a vice which our system will "first endure, then
pity, then embrace." Good law enforcement requires en-
forcement of the law--even to the point that a law enforce-
ment agency must obey the statute governing its
investigations.

294

B. MINIMIZATION OF INTERCEPTIONS

Two significant developments took place in the following year,
1983. The first was the initial decision in State v. Brennen,295 and the
second was the adjudication in State v. Whitmore.296

The former case first came to the court on a state appeal of a
suppression by the trial court. The applications for the tap involved
eight telephones: five at an Omaha restaurant, including two pay
phones; two at an Omaha bar, including one pay phone; and the re-
maining phone at the defendant's residence.297

Filed in February of 1982, the affidavit indicated that an investi-
gation had been continuing since August of 1981, and that surveil-
lance had occurred from December 18, 1981, through February.298

The surveillance had revealed nothing of significance, except that the
defendant frequented the restaurant and bar where the target
phones were located.2 99 The affidavit also listed citizens and other
confidential informants, but did not specifically state when the infor-
mation had been obtained from the informants.3 0 0 It nevertheless re-
flected an ongoing situation, and Judge Caporale stated that it made
clear that the defendant was currently involved as a cocaine sup-
plier.3 0 ' On alternate methods of police work, the affidavit alleged
that many officers are known to drug dealers. Also, the defendant's
neighborhood had been the scene of a murder, thus making residents
sensitive to the presence of strange vehicles. 30 2

The trial court authorized the wiretap. The authorization re-

294. Id. at 44, 342 N.W.2d at 655. In the dissenting opinion, Judge Hastings pointed
to the total set of circumstances and wrote that the lower court's findings should not
be overturned unless clearly wrong. Id. at 44-46, 342 N.W.2d at 655-56. See also State
v. Billups, 209 Neb. 737, 742-43, 311 N.W.2d 512, 515 (1981) (holding that findings of fact
are not set aside on appeal unless clearly erroneous).

295. 214 Neb. 734, 336 N.W.2d 79 (1983).
296. 215 Neb. 560, 340 N.W.2d 134 (1983).
297. Brennen, 214 Neb. at 735-36, 336 N.W.2d at 81.
298. Id.
299. Id. at 736, 336 N.W.2d at 81.
300. Id.
301. Id. at 736, 336 N.W.2d at 82.
302. Id. at 737, 336 N.W.2d at 82.
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quired interim reports every ten days concerning the number and na-
ture of calls intercepted. It further ordered the process to be
conducted in a manner so as to minimize interceptions not related to
the offense under investigation.30 3

On March 9, 1982, the trial court terminated the authorization as
to the telephones at the restaurant. Three days later, an amendment
was filed, seeking to allow interception for the duration of the thirty-
day period on the three remaining telephones.30 4 The application
stated that approximately fifty-one criminal calls had already been
intercepted.30 5 The trial judge permitted full-time interception of the
three remaining telephones and also over an additional one by which
the defendant had talked with a defendant in a related case.306 Au-
thority for this latter intercept was sought not by reference to the
telephone number. The amended order required adherence to "strict
minimization standards."30 7

Judge Caporale ruled that the application and affidavit, in fact,
had established probable cause under the Aguilar and Spinelli
norms, noting that Illinois v. Gates30 8 had abandoned the two-pro-
nged test in favor of a totality of circumstances test.30 9 Brennen ar-
gued that neither the affidavit nor its amendment stated when the
informants had made their revelations to the police, thus rendering
the information stale. Judge Caporale, however, held that since
there had been an ongoing investigation from August, 1981, and the
assertion was that the defendant was currently involved in drug traf-
ficking, staleness was not involved.31 0 Judge Caporale did indicate
that "[i]t would have been a more careful and better practice to have
recited ... when those revelations took place."311

On the exhaustion question, Judge Caporale cited DiMauro and
Holmes. He concluded that "defendent floats from one public house
to another, that it is difficult to infiltrate into his group, and that sur-
veillance at his residence is unworkable. '312 Based on these conclu-
sions, the affidavit met the appropriate exhaustion test.

Minimization was at issue for the first time in this case. The de-
fendant contended that the order had violated section 86-705(6) of the
Nebraska Revised Statutes, requiring every order to contain a provi-

303. Id. at 738, 336 N.W.2d at 82.
304. Id. at 737-38, 336 N.W.2d at 82.
305. Id. at 738, 336 N.W.2d at 82.
306. Id.
307. Id.
308. 103 S. Ct. 2317, 2332 (1983).
309. Brennen, 214 Neb. at 738-39, 336 N.W.2d at 83.
310. Id. at 739-40, 336 N.W.2d at 83.
311. Id. at 739, 336 N.W.2d at 83.
312. Id. at 740, 336 N.W.2d at 83.
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sion that the tap he conducted in such a way so as to avoid and pre-
vent interception of confidential communications to and from
newsmen, spouses, attorneys, physicians, and ministers or priests.313

Judge Caporale conceded that the order contained no such language,
but he noted that no such calls were, in fact, intercepted.3 14 The at-
torney calls were minimized at their inception.3 1 5 He cited section
29-823 of the Nebraska Revised Statutes, providing that no evidence
may be suppressed because of technical irregularities which do not
affect the substantial rights of the accused.316 The order did not con-
tain language that the taps "shall be conducted in such a way as to
minimize the interception of communications not otherwise subject
to interception"3 17 under the law. But Judge Caporale responded
that the orders did contain language conveying essentially the same
admonition.

3 1

Finally, the defendant argued that despite the requirement for
the ten-day interim reports, the county attorney failed to make such
reports.319 Judge Caporale conceded as much, except for the Amend-
ment of March 12, 1982, which, he said, constituted a partial progress
report.320 He disposed of the issue by claiming that the statute does
not require the reports and that the failure to insist upon them did
not render the order illegal, citing State v. Kohout.321

Brennen returned to the supreme court on appeal from a convic-
tion.322 Once again, the case was assigned to Judge Caporale, who
sustained his single-judge findings from the original case. Two other
assignments of error, however, were involved, dealing with the termi-
nation and excessive duration of the taps.3 23

The court recognized that Nebraska law prohibits interceptions
"'for any period longer than is necessary to achieve the objective of

313. Id. at 740-41, 336 N.W.2d at 84.
314. Id. at 741, 336 N.W.2d at 84.
315. Id.
316. Id. The statute states:

Issues of fact arising on motions to suppress shall be tried by the court with-
out a jury, in a summary manner, on affidavits or otherwise, as the court may
direct. No evidence shall be suppressed because of technical irregularities not
affecting the substantial rights of the accused.

NEB. REV. STAT. § 29-823 (Reissue 1979).
317. NEB. REV. STAT. § 86-705(6) (Reissue 1981).
318. Brennan, 214 Neb. at 741, 336 N.W.2d at 84.
319. Id.
320. Id.
321. Id. (citing State v. Kohout, 198 Neb. 90, 94, 251 N.W.2d 723, 725 (1977)). Two

companion cases to Brennan also were decided: State v. Larson, 214 Neb. 742, 743, 336
N.W.2d 84, 85 (1983), and State v. Abraham, 214 Neb. 743, 744, 336 N.W.2d 85, 85 (1983).
Each opinion noted that Brennen is the controlling law.

322. 218 Neb. 454, 356 N.W.2d 861 (1984).
323. Id. at 456, 356 N.W.2d at 863-64.
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the authorization, nor in any event longer than thirty days.' "324 It
noted that the statute also requires specification of the time period of
the authorization, "'including a statement as to whether or not the
interception shall automatically terminate when the described com-
munication has first been obtained.' "325

Brennen argued that even though taps can last for as long as
thirty days, they must terminate sooner if their objective has been
achieved.326 Judge Caporale reasoned that "to say that interceptions
must terminate as soon as the objective of the authorization has been
achieved is different than saying that interceptions must terminate as
soon as the described communication has been obtained. '327 This is
so, he stated, because it may take more than the interception of a sin-
gle communication to accomplish the objective. 328

Brennen also argued that the failure of the authorizations to re-
quire by their own language that the interceptions terminate upon at-
tainment of the authorized objective makes them fatally defective. 329

On this issue, Judge Caporale joined Judge Hastings330 in holding
that substantial, but not strict, compliance with the statutes is re-
quired. He stated: "That is to say, the interceptions must be con-
ducted in such a manner as not to violate substantive rights."331

Judge Shanahan dissented.332 He noted that the state had pro-
duced no witness to establish that minimization in any degree had
been achieved or even attempted in compliance with the order.333

The wiretap logs, he wrote, "are conspicuously incomplete and, there-
fore, lay an insufficient foundation concerning minimization. '334

Judge Shanahan argued that the first Brennen decision did not dis-
pose of the question of whether the interceptions were minimized
sufficiently:

As a result of osmosis, a question concerning statutory lan-
guage relative to the wiretap order ... has become resolu-
tion of a factual question about sufficiency of minimization
in the present case. More fascinating is the process by which
police inaction in minimization has been transformed into

324. Id. at 456, 356 N.W.2d at 864 (quoting NEB. REV. STAT. § 86-705(6) (Reissue
1981)).

325. Id. (quoting NEB. REV. STAT. § 86-705(4) (Reissue 1981)).
326. Id. at 457, 356 N.W.2d at 864.
327. Id.
328. Id.
329. Id.
330. Judge Hastings wrote the opinion in State v. Whitmore, 215 Neb. 560, 340

N.W.2d 134 (1983).
331. Brennan, 218 Neb. at 457, 356 N.W.2d at 864.
332. Id. at 459, 356 N.W.2d at 865.
333. Id.
334. Id. at 459, 356 N.W.2d at 865-66.
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substantial compliance with the minimization requrement of
§ 86-705(6).

335

Judge Shanahan stated that minimization is an integral part of
any wiretap order and an indispensible condition to be fulfilled for a
valid wiretap, quoting Berger v. New York 336 for the rule that
"[a]bsent minimization in execution of a wiretap, an officer has 'a
roving commission to seize any and all conversations.' ,,337 He noted
that the state may impose greater restrictions on wiretaps, but it can-
not expand its use beyond the constitutional safeguard against unrea-
sonable searches and seizures.338 He pointed specifically to the fact
that "some of the questioned taps related to pay phones and necessar-
ily involved a high expectation of privacy of persons using public
phones. '339 He added that "[a] lack of specified minimization under
such circumstances is a serious deficiency concerning minimizations
required by the Nebraska wiretap law. '340 He assailed the absence of
the state's having made a prima facie showing of compliance with the
minimization order, noting that such has been required by various
state and federal courts.341

C. "SUBSTANTIAL COMPLIANCE" STANDARD OF REVIEW

Between the two appearances of Brennen in the supreme court,
a single-judge opinion was rendered in State v. Whitmore. 42 In this
decision, the judge, citing United States v. Vento,3 43 adopted the "sub-
stantial compliance" analysis, a position which clearly colored the
outcome in the minimization cases.3 44

The trial court in Whitmore had suppressed the tap evidence,
stating that it had been "deceived by the improper inclusion of gam-
bling calls and calls obviously not criminal in nature . . . ,,345 On
appeal, the court, however opted for a policy of post-facto reconstruc-
tion of the conduct of the government agents and buttressed it with
the doctrine of "prejudical harm" to the defendant.3 46 In citing

335. Id. at 460, 356 N.W.2d at 866.
336. 388 U.S. 41, 59 (1967). See also Katz v. United States, 389 U.S. 347, 356 (1967)

(holding that, even though government agents cited with restraint since the restraint
was self-imposed rather than judicially imposed, the search was not legal).

337. Brennen, 218 Neb. at 460, 356 N.W.2d at 866 (quoting Berger, 388 U.S. at 59).
338. Id. at 460-61, 356 N.W.2d at 866.
339. Id. at 461, 356 N.W.2d at 867.
340. Id.
341. Id. at 462, 356 N.W.2d at 867.
342. 215 Neb. 560, 340 N.W.2d 134 (1983).
343. 533 F.2d 838 (3d Cir. 1976).
344. Whitmore, 215 Neb. at 565-66, 340 N.W.2d at 138 (citing Vento, 533 F.2d at

861).
345. Id. at 562, 340 N.W.2d at 137.
346. Id. at 566-68, 340 N.W.2d at 138-39.
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Vento, the court copied, verbatim, language saying that "'[ilt was not
the intent of Congress to mandate the suppression of evidence for
every facial irregularity in a warrant[,]'" and referred to legislative
history.347 Such an inference cannot, however, fairly be drawn from
anything said in the cited legislative history.348

Foreshadowing language in the second Brennen decision, the
opinion continued that even though the court authorizations con-
tained abbreviated minimization language insufficient under section
86-705(6), 349 the orders did comply with section 86-705(4).35 0 It added
that "the 'omission of the talismanic minimization language' does not
vitiate an interception order,"351 concluding that such absence was
only a "'technical defect' so long as the monitoring officers were
aware of the requirement of minimization and abided by it. '3 52 The
opinion ruled that such a posture was approved by the United States

347. Id. at 565, 340 N.W.2d at 138 (citing Vento, 533 F.2d at 861) (citing S. REP. No.
1097, 90th Cong., 2d Sess. -, reprinted in 1968 U.S. CODE CONG. & AD. NEWS 2112,
2184-85). Explaining its conclusion, the Vento court stated:

It is possible to have substantial compliance with the requirements of Ti-
tle III although the minimization language has not been included in the order.
Compliance could be proven at a hearing on the basis of testimony, affidavits
and the logs of the intercepting agents. A hearing could also show whether
the failure to include the minimization language had prejudiced the defend-
ant. "[Indeed,] the curative effect of a finding of nonprejudice is the tough
stone of the holding in Cirillo ......

Finally, the minimization clause would appear to be a "less crucial" re-
quirement of Title III. . . . The failure to include the minimization phrase
when the basic guidelines have been supplied and where there exists a means
of measuring compliance with the minimization provisions of the statute can-
not be said to be fatal ....

Vento, 533 F.2d at 861 (quoting United States v. Baynes, 400 F. Supp. 285, 309 (E. D.
Pa.), off'd, 517 F.2d 1399 (3d Cir. 1975)).

348. At the heart of the discussion on the pages of the legislative history is 18
U.S.C. § 2515 of which it is said: "The provisions (exclusionary rule) thus form an inte-
gral part of the system of limitations designed to protect privacy . . . (and) . . . to
guarantee that the standards of the new chapter will sharply curtail the unlawful in-
terception of wire and oral communications." S. REP. No. 1097, supra note 347, at -,
1968 U.S. CODE CONG. & AD. NEWS at 2185.

349. Whitmore, 215 Neb. at 566, 340 N.W.2d at 139. The section states:
Every order ... shall contain a provision that the authorization ... shall be
conducted in such a way as to minimize the interception of communications

NEB. REv. STAT. § 86-705(6) (Reissue 1981).
350. Whitmore, 215 Neb. at 566, 340 N.W.2d at 139. This subsection requires the

specification of the identity of the targets, the nature and location of the facilities to be
tapped, a particular description of the type of communication and the crime, the iden-
tity of the agency and the authorizer, and the period of time for the intercept. NEB.
REV. STAT. § 86-705(4) (Reissue 1981).

351. Whitmore, 215 Neb, at 566, 340 N.W.2d at 139 (quoting United States v. Cirillo,
499 F.2d 872, 879-80 (2d Cir.), cert. denied, 419 U.S. 1056 (1974)).

352. Id. Some courts doubt whether the federal statute or the Constitution require
any minimization directive to be included in an order under the federal statute or the
constitution. See United States v. Vento, 533 F.2d 838, 860-61 (3d Cir. 1976); 466-47 (2d
Cir.), cert. denied, 417 U.S. 944 (1974); United States v. Manfredi, 488 F.2d 588. 597-99
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Supreme Court in Scott v. United States,35 3 and it added that those
seeking to suppress on minimization grounds must do more than
'identify particular calls which they contend should not have been in-
tercepted; they must establish a pattern of interception of innocent
conversations which developed over the period of the wiretap. ' '354

To be sure, Scott is correct in that some calls cannot be mini-
mized because of the nature of the crime, the brevity of the conversa-
tions, the fact that the call may be a one-time phenomenon.35 5 Scott,
however, is wrong in passing over lightly the policy foundation of the
fourth amendment in requiring specificity for a search.3 56 Even if a
statute demanded less, it would still be subject to appropriate fourth
amendment analysis. As the amendment prohibits general searches,
so the statute must also.

The suggestion that the problem with Whitmore is a mere omis-
sion of the "talismanic minimization language," which could be cured
by the application of a "substantial compliance" norm, is mis-
placed.357 It is the fact of allowing the cure to be applied ex post-
facto that is the irregularity.3 58 The burden ought always to be on
the government to demonstrate foundationally that it has complied
with minimization. 3 9

Whitmore turns fourth amendment policy on its head. Its insis-
tence that the defendant must establish a pattern of interception of
innocent conversations, which has developed over the period of the
tap, ignores the philosophy that the government ought not to benefit
from its illegalities-its violation of the language of the law and the

(2d Cir. 1973), cert. denied, 417 U.S. 936 (1974); United States v. Dorfman, 542 F. Supp.
345 (N.D. Ill.), affd, 690 F.2d 1217 (7th Cir. 1982).

353. Id. at 568, 340 N.W.2d at 139 (citing Scott v. United States, 436 U.S. 128, 140
(1978)).

354. Id. at 569-70, 340 N.W.2d at 140 (quoting Dorfman, 542 F. Supp. at 391). The
opinion "strongly recommend[ed]" that the following steps be taken:

[T]hat interim reports be dated by the county attorney; that the judge be
asked to date and acknowledge receipt of the reports; that the reports include
transcripts of criminal calls, or at least some of them; and that a report be
made to the court on how the interception is progressing, which may include
the total number of calls, the number of those criminal in nature, the number
of nonrelevant calls, and the number of calls that have been minimized.

Id. at 572, 340 N.W.2d at 141-42.
355. Id. at 568, 340 N.W.2d at 140 (citations omitted).
356. See notes 128-29 and accompanying text supra.
357. See Whitmore, 215 Neb. at 567, 340 N.W.2d at 139.
358. In other words, the record made at the time of the tap is not conclusive. It

may be reformed by after-the-fact statements, for example, of what the government
agents did or did not do or what they intended. This is not unlike the approving of a
search for what it uncovered.

359. Brennen, 218 Neb. at 459-60, 356 N.W.2d at 865-67 (Shanahan, J., dissenting).
This is true also because the statute does use mandatory language with regard to mini-
mization. NEB. REV. STAT. § 86-705(6) (Reissue 1981).
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constitutional amendment which underlies it.3 60 This is not surpris-
ing in an era which has seen the highest court in the land disregard
one of the two foundations for its adoption of the exclusionary
rule.

3 61

V. CONCLUSION

A sharply divided Nebraska Supreme Court has, as of yet, to
make complete sense out of the state's wiretap statute. One arm of
the court has taken the view, at least on exhaustion and minimiza-
tion cases, that wiretaps constitute significant invasions of privacy
rights of citizens. The law regulating such surveillance must be
strictly construed against the state. Where taps have been author-
ized, these judges appear to be saying in the exhaustion cases that the
reviewing court has an obligation to examine the entire record to be
satisfied that the prospective and retrospective failure of alternative
investigative techniques is apparent from the facts submitted.362 In
the minimization cases, this arm of the court takes the view that the
statute requires minimization, and any effort short of that should re-
sult in the failure of the application.363

The other arm of the court takes an elastic view of the statute,
indicating that it is to be read common-sensically. It has opted for a
substantive section analysis. This means that there are some sections
more significant than others; the substantive provisions should be
carefully, though not hypertechnically, applied. Violations of other
provisions, really impairing no rights of the targets of the taps,
should not result in suppression. This arm of the court is not alone
in applying this analytical methodology. 364 The Supreme Court of
the United States takes this view as to the federal wiretap statute.

360. Mapp v. Ohio, 367 U.S. 643, 659-60 (1961). But, as the Court had earlier said,
"[Tihere is another consideration-the imperative of judicial integrity." Elkins v.

United States, 364 U.S. 206, 222 (1960). The Mapp Court stated: "The criminal goes
free, if he must, but it is the law that sets him free. Nothing can destroy a government
more quickly than its failure to observe its own laws, or worse, its disregard of the
charter of its own existence." Mapp, 367 U.S. at 659. Justice Brandeis, dissenting in
Olmstead, wrote: "If the Goverment becomes a lawbreaker, it breeds contempt for the
law; it invites every man to become a law unto himself; it invites anarchy." Olmstead,
277 U.S. at 485. Moreover, the Mapp Court warned: "The ignoble shortcut to convic-
tion left open to the State tends to destroy the entire system of constitutional re-
straints on which the liberties of the people rest." Mapp, 367 U.S. at 660 (footnote
omitted).

361. The deterrence rationale found in Mapp v. Ohio appears to be the sole ration-
ale relied upon by some Justices. See, e.g., Bivens v. Six Unknown Named Agents, 403
U.S. 388, 416 (1971) (Burger C J dissenting).

362. Golter, 216 Neb. at 42-44, 342 N.W.2d at 654-55.
363. Brennen, 218 Neb. at'459-63, 356 N.W.2d at 865-67 (Shanahan, J., dissenting).
364. See id. at 456-57, 356 N.W.2d at 864; Whitmore, 215 Neb. at 564-67, 340 N.W.2d

at 138-39 (cases cited therein).
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Federal courts on which this branch of the Nebraska judges relies,
obviously have adopted this position.3 65

As has been demonstrated, the Nebraska Supreme Court has
skipped over fourth amendment values in some of its wiretap
cases. 366 Seemingly forgetting that wiretaps are a form of general
warrant, the court in its early interpretations focused on the elec-
tronic surveillance statute alone and did not address the fundamental
probable cause issues arising under the amendment.3 67

Wiretapping has the potential of massively intruding on privacy
interests of American citizens.368 The authors of the federal wiretap
statute pledged that the law, which replaced the absolute prohibition
on the use of intercept evidence, would be strictly enforced. 369 It has
not been.

It obviously cannot be suggested that all of the law emerging
from the appellate courts is wrong. The statutes and the legislative
history clearly suggest, for example, that police need not exhaust
every investigative technique before applying for a tap.3 70 Nor are
cases involving the authorizing official3 7 ' or the crimes to be cov-
ered372 erroneously decided.

But what America now has is a jurisprudence that allows the po-
lice, without a separate finding of probable cause by a neutral and de-
tached magistrate, to break into a person's home to install a
wiretap, 373 the state to record virtually every conversation and decide
which are relevant,374 and government officials to assert, ex post
facto, their good faith in violating the law, only to be sustained by ap-
pellate courts.3 75

A fair reading of American history demonstrates that the people
abhor snoops and heavy-handed governance.3 76 The wiretap laws are

365. See Brennen, 218 Neb. at 456-57, 356 N.W.2d at 864; Whitmore, 215 Neb. at
564-67, 340 N.W.2d at 138-39 (cases cited therein).

366. See notes 180, 195 and accompanying text supra.
367. See note 179 supra.
368. P. COWAN, N. EGLESON & N. HENTOFF, STATE SECRETS 34 (1974). Between

1968 and 1984, state-authorized taps increased from fewer than 200 per year to more
than 500 per year. Federal taps grew from fewer than 100 to 289 between 1969 and
1984 on non-security matters. 11 PRIVACY J., June 1985, at 1.

369. See note 19 supra.
370. See generally 18 U.S.C. § 2518(1)(c), (3)(c) (1982); S. REP. No. 1097, supra note

347, at -, reprinted in 1968 U.S. CODE CONG. & AD. NEWS at 2153-63, 2177-97, 2227-38,
2241-43, 2264-68, 2284-89.

371. See, e.g., United States v. Giordano, 416 U.S. 505, 521-23 (1974).
372. Kolosseus, 198 Neb. at 409-10, 253 N.W.2d at 160-61.
373. Dalia v. United States, 441 U.S. 238, 266 (1979) (Stevens, Brennan, Marshall,

J.J., dissenting).
374. Scott v. United States, 436 U.S. 128, 144-45 (1978) (Brennan, J., dissenting).
375. Id.
376. One can hope that Judge Gesell was wrong when he wrote: "We are becoming
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a compromise which recognize that there are highly sophisticated
criminals preying on society who cannot be apprehended by law-en-
forcement officials' hiding in the bushes, infiltration, reliance on in-
formants, and the like. Thus, society has agreed that intrusion over
long periods of time will be tolerated as a potentially effective tool of
law enforcement. Whether such tolerance will be stretched to the
breaking point depends on a very careful judiciary's awareness that
though modern technology is capable of easy eavesdropping, the law
must be cautiously and strictly enforced against the potential for
abuse of one of the most sacred rights of free people.

a society that must exist in constant hazard from official snooping. Whatever inciden-
tal good flows from this invasion of privacy is submerged by the growing appearance of
police surveillance so typical of totalitarian states." United States v. Kline, 366 F.
Supp. 994, 996-97 (D.D.C. 1973).
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