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A DIALOGUE ON NEBRASKA'S EVOLVING
HOMICIDE LAW
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Professor Richard E. Shugrue ("RES") of Creighton Uni-
versity School of Law, and Professor John R. Snowden
("JRS") of the University of Nebraska College of Law, met at
Creighton University on a Friday in mid-September, 1998,
where the following dialogue occurred. This dialogue took
place less than a month after the Nebraska Supreme Court's
decision in State v. Burlison,' which overruled the line of
cases requiring the presence of malice in second degree murder
prosecutions. The purpose of this dialogue was to examine the
homicide doctrine as it had evolved over the years and to ex-
plore some unanswered questions which will inevitably face
the Nebraska Supreme Court in the future. What follows is an
edited version of that dialogue, to which essential references
have been added.

RES: John, I'm very happy to welcome you to Creighton Univer-
sity to discuss a subject in which we have both been interested as
teachers and scholars.

JRS: It's nice to be at Creighton today. As for the topic at hand, I
think the recent Nebraska Supreme Court decision in Burlison has
raised at least as many questions as it's answered. There are, I be-
lieve, some relatively obvious implications and questions in the col-
lected opinions, and also some serious matters regarding the legal
process - what are really jurisprudential questions.

RES: I agree with you. It was clear that the Nebraska Supreme
Court was moving toward a change in its second degree murder juris-
prudence. 2 With the approaching retirement of Chief Justice C.

t Professors of Law, Creighton University School of Law and the University of
Nebraska College of Law, respectively. The authors wish to express their gratitude to
Cheryl Eastman, a second-year student at Creighton University School of Law, for her
assistance in preparing this article.

1. 255 Neb. 190, 583 N.W.2d 31 (1998).
2. See State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994) (per curiam), over-

ruled by State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998) (citing the following
cases which required malice as an essential element of the crime of second degree mur-
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Thomas White and Justice D. Nick Caporale, 3 and the arrival of a new
majority, it seemed apparent to court watchers that, at a very early
opportunity, the court would accept what can be called the "Gerrard"
position.4 This position rejects the need for malice as an element of
second degree murder. It was advanced most thoroughly, 5 but not
first nor uniquely,6 by Justice John Gerrard. It is much the same posi-

der: State v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994); State v. Franklin, 241 Neb.
579, 489 N.W.2d 552 (1992); State v. Dean, 237 Neb. 65, 464 N.W.2d 782 (1991); State v.
Trevino, 230 Neb. 494, 432 N.W.2d 503 (1988); State v. Ettleman, 229 Neb. 220, 425
N.W.2d 894 (1988); State v. Moniz, 224 Neb. 198, 397 N.W.2d 37 (1986); State v. Rowe,
214 Neb. 685, 335 N.W.2d 309 (1983) (per curiam)). See also State v. Williams, 247 Neb.
931, 531 N.W.2d 222 (1995), overruled by State v. Burlison, 255 Neb. 190, 583 N.W.2d
31 (1998) (citing the following additional cases which required malice as an essential
element of the crime of second degree murder: State v. Ladig, 246 Neb. 542, 519 N.W.2d
561 (1994); State v. Secret, 246 Neb. 1002, 524 N.W.2d 551 (1994); State v. Blackson,
245 Neb. 833, 515 N.W.2d 773 (1994), overruled by State v. White, 249 Neb. 381, 543
N.W.2d 725 (1996) ("Thus, to the extent Blackson ... can be read to imply that the
rejection of a self defense claim to a finding that the defendant therein acted with mal-
ice, it is overruled."); State v. Smith, 240 Neb. 97, 480 N.W.2d 705 (1992); State v. Illig,
237 Neb. 598, 467 N.W.2d 375 (1991); State v. Samuels, 205 Neb. 585, 289 N.W.2d 183
(1980); State v. Clermont, 204 Neb. 611, 284 N.W.2d 412 (1979)).

3. Editorial, Caporale Set High Standards, OMAHA WORLD-HERALD, May 22, 1998,
at 28. Justice D. Nick Caporale's announcement that he would retire from the Ne-
braska Supreme Court on July 31, 1998, brings the end of an era nearer. "A few days
ago, we noted that the end of an era in the Nebraska Supreme Court was brought
nearer by the announcement of Judge D. Nick Caporale's July 31 retirement. The era's
actual endpoint became in view with Chief Justice C. Thomas White's announcement of
retirement effective September 30, 1998." Editorial, Chief Justice White Earned Respect,
OMAHA WORLD-HERALD, June 3, 1998, at 18.

4. State v. Ryan, 249 Neb. 218, 241-58, 543 N.W.2d 128, 144-53 (1996) (Gerrard,
J., dissenting), overruled by State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).

5. Ryan, 249 Neb. at 241-58, 543 N.W.2d at 144-53 (Gerrard, J., dissenting).
6. Justice Connolly dissented on the malice issue, stating that a "court cannot

supply language which is absent from the statutory definition for a criminal offense."
Ryan, 249 Neb. at 258-59, 543 N.W.2d at 153-54 (Connolly, J., dissenting) (quoting
State v. Schaaf, 234 Neb. 144, 157, 449 N.W.2d 762, 770 (1989)). He further stated that
"it will be presumed that the Legislature, in adopting an amendment, intended to make
some change in the existing law and that the courts will endeavor to give some effect
thereto." Id. (Connolly, J., dissenting). Justice Connolly concluded by saying that:

The majority reasons that malice must be inserted as a material element of
second degree murder to avoid "the absurd consequence of an overbroad mur-
der statute making certain legal acts illegal. . . ." This reasoning is nonsensi-
cal .... If one follows the majority's opinion to its logical conclusion, then a
number of criminal statutes that proscribe intentional or knowing conduct, but
do not include the word "malice" could be construed similarly.... The major-
ity's tortuous reasoning has created a Jabberwocky decision in which rules are
subject to change without notice to the parties or the trial court. This should
not be.

Id. (Connolly, J., dissenting). Justice Wright's dissent stated that he could "not agree
with any of the reasoning used by the majority to justify its conclusion that malice is an
element of second degree murder." Id. at 259-60, 543 N.W.2d at 154 (Wright, J., dis-
senting). It was Justice Wright's opinion "that justice was not well served by the major-
ity's opinion." Id. at 260, 543 N.W.2d at 154 (Wright, J., dissenting).
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tion that had been advanced by Justice John Wright 7 and then Justice
William Connolly. s Both of us considered this - what was then a mi-
nority position - in our recent articles; yours in the Nebraska Law
Review 9 and mine in the Creighton Law Review. 10

JRS: In the Ryan" opinion, the Court gave its fullest explana-
tion for its position of finding malice to be an element of second degree
murder, despite the fact that the Legislature had erased the term
from the statute. Would you give some background on Ryan and de-
scribe how the justices were lining up in Ryan?

7. Justice Wright dissented in State v. Grimes because the majority's decision re-
lied on State v. Meyers, 244 Neb. 905, 510 N.W.2d 58 (1994). Grimes, 246 Neb. at 486,
519 N.W.2d at 517 (Wright, J., dissenting). Justice Wright disagreed with the court in
Meyers, "which held that malice is a required element of second degree murder." Id.
(Wright, J., dissenting). Justice Wright stated that all crimes are statutory. Justice
Wright further stated that "[tihe present code, as adopted in 1977, states that '[a] per-
son commits murder in the second degree if he cause the death of a person intentionally,
but without premeditation.'" Id. at 487, 579 N.W.2d at 517 (Wright, J., dissenting)
(quoting NEB. REV. STAT. § 28-304 (Reissue 1989)). Cases in which the Nebraska
Supreme Court has added malice to second degree murder have required a rewriting of
the language of the statute. In addition, Justice Wright stated that "[a] court is without
authority to change such language." Id. at 489, 519 N.W.2d at 519 (Wright, J., dissent-
ing) (citation omitted). In State v. Cave, the court stated that "in order to convict a
person of second degree murder, the State is required to prove all three elements - the
death, the intent to kill, and causation - beyond a reasonable doubt." State v. Cave,
240 Neb. 783, 789, 484 N.W.2d 458, 464 (1992). Justice Wright noted that "Cave is
significant for two reasons. First, it shows that the [Nebraska Supreme Court] has not
consistently held that malice is an element of second degree murder." Grimes, 246 Neb.
at 492, 519 N.W.2d at 520 (Wright, J., dissenting). Second, the Cave court stated that
"Nebraska's second degree murder statute ... does not violate due process if malice is
not an element of the crime." Id. (Wright, J., dissenting). Justice Wright further noted
that "It]he Legislature deliberately removed malice from the second degree murder stat-
ute when the criminal code was revised, and malice is not an essential element of the
crime until the Legislature says that it is." Id. at 493, 519 N.W.2d at 521 (Wright, J.,
dissenting).

8. See supra note 6 and accompanying text.
9. John R. Snowden, Second Degree Murder, Malice, and Manslaughter in Ne-

braska: New Juice for an Old Cup, 76 NEB. L. REV. 399 (1997).
10. Richard E. Shugrue, The Second Degree Murder Doctrine in Nebraska, 30

CREIGHTON L. REV. 29 (1996).
11. Ryan, 249 Neb. at 218, 543 N.W.2d at 128. Ryan was by no means the last

decision before Burlison. Within two weeks from the decision in Ryan, the court re-
leased two more second degree murder decisions. In White, the court resorted to the
Nebraska State Constitution as the basis for its decision that relief should be granted.
White, 249 Neb. at 381, 543 N.W.2d at 725. The White court meticulously noted that
any citation to federal decisions was for the purpose of adopting their reasoning, and not
relying on them for authoritative constitutional interpretation. Perhaps the Court had
been examining the holding of Michigan v. Long. In Long, the United States Supreme
Court cautioned the state courts that unless a state decision clearly indicated that it is
based solely on the state constitution, it may be subject to review in the high court.
Michigan v. Long, 463 U.S. 1032, 1041 (1983). See also State v. Hall, 249 Neb. 376, 543
N.W.2d 462 (1996), overruled by State v. Burlison, 225 Neb. 190, 583 N.W.2d 31 (1998).
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RES: State v. Ryan1 2 was decided in February, 1996.13 It in-
volved an appeal from the denial of a post-conviction petition in the
District Court of Richardson County. The Nebraska Supreme Court
ruled that, as a matter of law, the jury instructions during the trial
phase violated the defendant's state and federal constitutional
rights.' 4 The court voided Ryan's conviction and sentence and ordered
a vacation of the post-conviction relief judgment, and granted a new
trial. The majority decision was "per curiam," as had been so many of
the second degree decisions of the court. 15 Justice Dale E. Fahrn-
bruch concurred and three justices (Gerrard, Connolly and Wright)
dissented. 16

The per curiam opinion focused upon the instruction reciting the
elements of first and second degree murder and manslaughter. The
second degree murder element required the jury to find that the de-
fendant committed the crime "intentionally, but without premedita-
tion."1 7 In the matter on appeal, Ryan focused exclusively on
instruction number seven, making three allegations: (1) that the trial
court improperly instructed the jury as to the elements required to be
proved to convict Ryan of second degree murder; (2) that earlier court-
appointed counsel was ineffective for failing to object to the instruction
on second degree murder; and (3) that counsel on direct appeal was
ineffective in failing to assign as error the erroneous instruction on
second degree murder.' 8

The supreme court ruled that without the element of malice, the
statute under which Ryan had been convicted "would be of doubtful
validity and perhaps unconstitutional."1 9 Malice, the court insisted,
"is a necessary element of second degree murder." 20 With malice as a
part of the definition, there can be "no question" of the statute's valid-
ity.2 i The majority then traced the history of the inclusion of "malice"

12. 249 Neb. 218, 543 N.W.2d 128 (1996).
13. State v. Ryan, 249 Neb. 218, 543 N.W.2d 128 (1996), overruled by State v. Bur-

lison, 255 Neb. 190, 583 N.W.2d 31 (1998).
14. Ryan, 249 Neb. at 220, 543 N.W.2d at 133.
15. In the months following the decision in Myers, the majority increasingly aban-

doned signed opinions and resorted to the devise of the unsigned per curium opinion.
Between the time of the Williams opinion on May 5, 1995, and the decision in Randall
in March of 1996, only one case, State v. White, was a signed opinion.

16. Ryan, 249 Neb. at 237, 543 N.W.2d at 142 (Fahrnbruch, J., concurring); Ryan,
249 Neb. at 241, 543 N.W.2d at 144 (Gerrard, J., dissenting); Ryan, 249 Neb. at 258, 543
N.W.2d at 153 (Connolly, J., dissenting); Ryan, 249 Neb. at 259, 543 N.W.2d at 154
(Wright J., dissenting). By the time Ryan was decided, the new justices had registered
dissents in at least ten cases.

17. Ryan, 249 Neb. at 221-22, 543 N.W.2d at 134 (quotation omitted).
18. Id. at 222-23, 543 N.W.2d at 134-35.
19. Id. at 223, 543 N.W.2d at 135.
20. Id.
21. Id.
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as an element of the crime since the time of the amendment of the
criminal code in 1978.22

Critical to an understanding of the debate over malice is that the
majority in Ryan did not extract the rule about malice - which made
the law unconstitutional - out of its collective ear. As I noted in the
Creighton Law Review, the majority relied on what it believed to be
settled United States Supreme Court doctrine that lawmakers' "si-
lence as to a mental element in a crime already so well defined in com-
mon law and statutory interpretation is not to be construed as
eliminating that element from the crime." 23

Referring to Nebraska law, the court reasoned that due process
"requires that criminal statutes be clear and that ascertainable stan-
dards of guilt be defined with sufficient definiteness to inform those
subject to the statute what conduct will render them liable to
punishment."

24

Justice Fahrnbruch, concurring, reminded the reader that Ne-
braska's Supreme Court had required proof beyond a reasonable
doubt; for example, that the common law element of "without consent"
must be made to convict a defendant of robbery under the state's
statutes.

25

The Gerrard dissent was lengthy and scholarly. He walked the
reader through the process of statutory construction, and the doctrine
that the Legislature is presumed to know the law (and thus what it is
doing in removing a word from a definition of a crime). 26 Justice Ger-
rard then took aim at the assertion by the majority that the second
degree murder statute was overbroad in that it could make certain
legal acts illegal. He focused on the question of whether the statute -
as written - unconstitutionally shifted the burden of production.2 7

22. Id. at 224-25, 543 N.W.2d at 135-36.
23. Id. at 225, 543 N.W.2d at 136. Note the discussion of due process concerns,

stemming from the majority's understanding ofMorisette v. United States, 342 U.S. 246
(1952). See United States v. X-Citement Video, Inc., 115 U.S. 464 (1944); Papachristou
v. City of Jackson, 405 U.S. 156 (1972); State v. Salsbury, 243 Neb. 227, 498 N.W.2d 338
(1993) (discussing doctrines of vagueness and overbreadth); Shugrue, 30 CREIGHTON L.
REV. at 45-46.

24. Ryan, 249 Neb. at 226, 543 N.W.2d at 136 (citing State v. Salsbury, 243 Neb.
227, 498 N.W.2d 338 (1993)).

25. Id. at 237, 543 N.W.2d. at 142 (Fahrnbruch, J. concurring) (citing State v. Mc-
Clarity, 180 Neb. 246, 249, 142 N.W.2d 152, 154 (1966)). See Grebe v. State, 113 Neb.
327, 202 N.W.2d 909 (1925) (construing the language defining false imprisonment
which, as Justice Fahrnbruch insisted, forced the court to read the terms "unlawful" or
"without consent" into the definition in Nebraska Revised Statute sections 28-314 and
28-315).

26. Ryan, 249 Neb. at 241-50, 543 N.W.2d at 144-53 (Gerrard, J., dissenting). See
Shugrue, 30 CREIGHTON L. REV. at 51-55.

27. Ryan, 249 Neb. at 249-50, 543 N.W.2d at 148-49 (Gerrard, J., dissenting). Jus-
tice Gerrard reasoned that requiring a defendant to raise an affirmative defense is not
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Before you walk us through the details of the Burlison case, John,
I want to remind you that I took the position in my Creighton Law
Review 28 article that the Nebraska Supreme Court majority between
Myers and Ryan misapplied the central consideration announced in
Morrisette.29 That case meant that criminal intent as a requirement
of federal due process must be present in statutory crimes at either
state or federal levels. 30 In the article, I expressed the belief that the
federal constitutional limit simply meant that no state was free to re-
move "intent" from homicide. 31 The United States Supreme Court did
not mean that words removed from a criminal code in order to mod-
ernize the code had to be restored legislatively, or, for that matter,
judicially. 32 This was the point stressed by Justice Gerrard in Ryan.3 3

Furthermore, I was persuaded that the American Law Institute
("ALI") was correct in suggesting that the homicide law, as recently
remodeled in versions of the Model Penal Code ("MPC"), does not rely
on common law choice of words to differentiate the classes of of-
fenses. 34 This is partly because so much confusion surrounded those
words for so many decades. 35 In fact, I hope I demonstrated how, in
Nebraska, the term "intentionally" had been defined to mean "will-
fully or purposefully," and not accidentally or involuntarily. 36

Additionally, I sought clarification about a second significant ele-
ment in the debate between the Ryan justices. That is, the evolution
of the requirement that a defendant must raise justification or excuse

an unconstitutional shifting of the state's burden of proof. See Patterson v. New York,
432 U.S. 197 (1977). Justices Connolly and Wright had repeatedly dissented since My-
ers, essentially stressing the rule that Nebraska has no common law crimes, the court is
not free to add language to the statute, and the majority's insistence that without mal-
ice the second degree murder statute would make certain legal acts illegal is absurd.
Justice Wright's terse opinion concluded: "It is my belief that justice is not well served
by the majority's opinion." Ryan, 249 Neb. at 260, 543 N.W.2d at 154 (Wright, J.,
dissenting).

28. Shugrue, 30 CREIGHTON L. REv. at 61.
29. Morrisette v. United States, 342 U.S. 246 (1952).
30. See Morrisette, 342 U.S. at 246; see also United States v. U.S. Gypsum Co., 438

U.S. 422, 437 (1978) (stating that "intent generally remains an indispensable element of
a criminal offense").

31. Shugrue, 30 CREIGHTON L. REV. at 61.
32. Id.
33. Ryan, 249 Neb. at 243-44, 543 N.W.2d at 146 (Gerrard, J., dissenting).
34. See Shugrue, 30 CREIGHTON L. REV. at 62 n.214. The ALI adopted new culpa-

bility concepts to end the confusion of language which had evolved over decades. MODEL
PENAL CODE AND COMMENTARIES § 210.2 cmt.1, at 13-15 (1980). The commentaries to
the MPC discuss four elements which converged in the definition of "malice afore-
thought:" (1) intent to kill; (2) "intent to cause grievous bodily harm;" (3) depraved-heart
murder; and (4) killing of a person when one was intending to commit a felony. Id.

35. Shugrue, 30 CREIGHTON L. REV. at 32-34.
36. State v. Bright, 238 Neb. 348, 351, 470 N.W.2d 181, 183 (1991) (citation omit-

ted). This statement reached back a quarter century before the criminal code revision in
1977. See Sall v. State, 157 Neb. 688, 696, 61 N.W.2d 256, 261 (1953).
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as an affirmative defense. 37 At the time of Ryan, I believed Justice
Gerrard had made the more persuasive argument. 38 He outlined the
distinction between "burden of persuasion" and "burden of produc-
tion," and pointed out that the United States Supreme Court had not
held it was a violation of due process to shift the latter to the defend-
ant.3 9 With the defendant having the duty to show, by the slightest
evidence, the existence of the defense, the burden of proof was then
properly on the state. 40 This was consistent with the doctrine of In re
Winship4 ' - that the state must carry the burden of proof on all ele-
ments of the crime beyond a reasonable doubt.42 With that resolved,
the majority's persistent concern that a legal act - such as the shoot-
ing by a police officer of a criminal - would be made illegal without
the element of malice in second degree murder, dissolved.43

I viewed the cases through a prism of constitutional due process
requirements in understanding criminal statutes and burdens of
proof. My focus was on the court's justification for reading malice into
the second degree murder statute. Your article, on the other hand,
looked at the common law and statutory development of malice, its
unusual meaning in Nebraska, and a series of problems in distin-
guishing between second degree murder and manslaughter.

Now John, what were the facts in Burlison, and how did the Ne-
braska Supreme Court reason to the elimination of malice?

JRS: Under the terms of a plea agreement, Gary Burlison
pleaded guilty to aiding and abetting another to commit second degree
murder. He was sentenced to twenty-five years imprisonment, to run
consecutively with a five-to-ten year sentence for a string of additional
felonies. There is not any record of a summary of the facts in any kind

37. Shugrue, 30 CREIGHTON L. REV. at 62.
38. Id. Justice Gerrard traced the evolution of the justification statutes, beginning

with the criminal code of 1867, which initially codified laws intending to justify or ex-
cuse the use of deadly force. Ryan, 249 Neb. at 241-58, 543 N.W.2d at 144-54 (Gerrard,
J., dissenting).

39. Ryan, 249 Neb. at 244-53, 543 N.W.2d at 146-50 (Gerrard, J., dissenting).
40. Id. at 252-53, 543 N.W.2d at 150 (Gerrard, J., dissenting) (citation omitted).
41. 397 U.S. 358 (1970).
42. In re Winship, 397 U.S. 358, 364 (1970). Whether Winship's fidelity to funda-

mental due process principles is heeded is the subject of scholarly speculation. One
commentator argues that "legislatures and prosecutors have eroded Winship's substan-
tive import through an array of statutes, procedure, and techniques that allow the gov-
ernment to impose punishment without proving beyond a reasonable doubt all of the
elements of the charged crime." See Note, Winship on Rough Waters: The Erosion of the
Reasonable Doubt Standard, 106 HARv. L. REV. 1093 (1993).

43. Shugrue, 30 CREIGHTON L. REV. at 62 n.217. See Ryan, 249 Neb. at 259, 543
N.W.2d at 154 (Connolly, J., dissenting) ("As one can see, the majority opinion poses
potential danger of leading to similar absurd results in other areas of our penal law. The
majority's tortuous reasoning has created a Jabberwocky decision in which rules are
subject to change without notice to the parties or the trial court. This should not be.").
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of judicial order or opinion. However, an affidavit filed by the County
Attorney of Dakota County, Kurt Hohenstein, reveals what appears to
have been the circumstances of the killing.4 4

In April of 1992, Burlison and two others had just escaped from
the Dakota County jail and broke into the mobile home of the victim
on several consecutive nights looking to steal money or a vehicle. On
the evening of their third attempt, they surprised the victim, Joy
Hartman. They bound her, threatened her, and eventually took about
$70.00 in cash, leaving Ms. Hartman bound, gagged with duct tape
across her mouth and nose, and face down on a bed. Ms. Hartman
apparently suffocated.

After the Myers4 5 and Manzer4 6 decisions in 1994, Burlison
started to file motions for post-conviction relief, arguing that the
amended information omitted malice as an element of aiding and
abetting second degree murder. The district court rejected these mo-
tions and Burlison's requests for appointment of counsel.

RES: After Manzer, Burlison's case for relief would seem almost
undeniable. What happened?

JRS: The district court often simply states "denied" in response
to prisoner motions, and that was the response of Judge Mark J. Fuhr-
man, District Court of Dakota County, on October 5, 1994, Novem-
ber 3, 1994, and August 14, 1995. However, in an order dated
September 22, 1995, 4 7 Judge Fuhrman opined that Burlison was
properly apprised of the offense based upon the information, because
Grimes48 had stated that "malice" was part of the second degree mur-
der statute since 1983, and the information implied malice because it
charged the crime "as defined by statute."

On June 27, 1996, the district court denied at least the third Bur-
lison petition. This time, Burlison perfected a timely appeal and the
Nebraska Supreme Court granted bypass of the court of appeals. On
August 14, 1998, a refurbished Nebraska Supreme Court denied post-
conviction relief for Burlison by holding that malice was no longer an
element of second degree murder.4 9

44. Due to Gary Burlison's guilty plea, all of the facts of the homicide and the judi-
cial process leading to the Nebraska Supreme Court's opinion must be dug out of the
files of the Dakota County District Court, the Court of Appeals, and the Nebraska
Supreme Court. J. Soucie, Malice Doesn't Live Here Anymore, HABEAS CORPUS (Neb.
Crim. Def. Att'ys Ass'n Newsl.), Oct. 1998, at 7. The Soucie article provides a detailed
history of the judicial twists and turns leading to the Burlison opinion.

45. 244 Neb. 905, 510 N.W.2d 58 (1994).
46. 246 Neb. 536, 519 N.W.2d 588 (1994).
47. Soucie, supra note 44, at 10.
48. 246 Neb. 473, 519 N.W.2d 507 (1994).
49. State v. Burlison, 255 Neb. 190, 197, 583 N.W.2d 31, 36 (1998).
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The per curiam opinion stated that stare decisis, which seemed to
favor Burlison, did not require the continuation of a "clearly incorrect"
prior interpretation. The legislature had removed "malice" in its 1977
code revision, and citing to Justice Gerrard's dissent in Ryan, the
court concluded that the second degree murder statute - in conjunc-
tion with Nebraska Revised Statutes section 28-102(1) and 28-1406 to
28-1413 - removed the constitutional problems which had been the
foundation of Ryan's justification for the requirement of malice. 50

Nebraska Revised Statute section 28-102(1) says that the purpose
of the criminal code is "to forbid conduct that unjustifiably and inex-
cusably inflicts or threatens substantial harm."5 1 Nebraska Revised
Statute sections 28-1406 to 28-1413 provide statutory justifications for
the use of force. 5 2 Consequently, second degree murder, without mal-
ice, requiring only an intentional killing, would not be overbroad. Ap-
parently, this means that malice may be removed as an element of the
offense, because the defendant can force the state to prove the lack of
justification or excuse beyond a reasonable doubt if, but only if, the
defendant first produces some evidence beyond a mere scintilla of an
excuse or justification. 5 3

Chief Justice White and Justice Caporale, the only remaining
members of the unanimous Myers court and the Ryan majority, dis-
sented. Justice White argued that courts often imply mens rea terms
in criminal statutes and that the Court had just done so in another
context three months before Burlison. Moreover, if malice goes out
the front door, it comes in the back through section 28-102(1). Accord-
ing to Justice White, the only thing the majority did was shift a bur-
den of going forward to the defendant. 5 4

Justice Caporale's dissent argued that the legislature had "acqui-
esced in the malice requirement." Since 1979, the Court had recog-
nized malice as an element of second degree murder - despite its
statutory omission in 1977 - and Myers resolved any doubt in 1994.
Yet, the legislature did nothing. Finally, Justice Caporale noted that
the law becomes arbitrary and capricious if its changes are based
merely on the makeup of the court. 5 5

Justice Wright, one of the Ryan dissenters, concurred. Justice
Wright argued that the Court had not merely construed the law, but
had violated the Nebraska Constitution by engaging in judicial legis-
lation. And, legislative acquiescence was not relevant since the Court

50. Burlison, 255 Neb. at 193-97, 583 N.W.2d at 34-37.
51. NEB. REV. STAT. § 28-102(1) (Reissue 1995).
52. NEB. REV. STAT. § 28-1406 to -1413 (Reissue 1995).
53. Burlison, 255 Neb. at 196-97, 583 N.W.2d at 36.
54. Id. at 197-99, 583 N.W.2d at 36-37 (White, C.J., dissenting).
55. Id. at 199-200, 583 N.W.2d at 37-38 (Caporale, J., dissenting).
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had stated in Grimes that a removal of malice would be
unconstitutional.

56

RES: It would be very useful, John, if you examined the evolution
of the malice doctrine in Nebraska, because that - more than any
other issues with which the modern court has struggled - is at the
heart of jurisprudential "warfare" we both discussed in our articles.

JRS: Malice was always part of Nebraska's second degree juris-
prudence, beginning with the territorial code in 1855. 57 As early as
1877, malice was defined as the intentional doing of a wrongful act
without just cause or excuse. That definition from the early English
law of homicide had remained unchanged in Nebraska. 5s Neverthe-
less, the law had yet to work through a number of problems which all
hinge on the function of malice as the conceptual dividing line be-
tween murder and manslaughter. Although Burlison seems to do
away with malice, nothing in the opinion directly addressed the prob-
lem areas.

RES: Such as?
JRS: Many lawyers likely think of malice as a collection of spe-

cific mental states; intent to kill, intent to do serious bodily harm, con-
scious disregard of a great risk of death or serious bodily harm, and
substituted by an intent to do particular statutory felonies. 59 I believe
that this common understanding caused confusion when the law re-
quired an intent to kill and malice as intentional unexcused or unjus-
tified wrongdoing.60 Burlison could end that confusion. If you do not
mention malice then its usual (but inappropriate, in Nebraska) under-
standing is out of the picture.

The possible confusion was always avoidable, but it could as eas-
ily creep back. Suppose a defendant offers an affirmative defense -
perhaps something permissible by section 28-102(1). If the fact finder
rejects the excuse, that does not imply that there was an intention to
kill.61 The courts must be vigilant in clearly requiring a finding of
intent to kill.

Burlison does not consider the problem of an intentional killing
that is the result of an adequate and reasonable provocation. The
Jones case says that because our statutes define manslaughter as a

56. Id. at 200-02, 583 N.W.2d at 38-39 (Wright, J., concurring).
57. 1855 NEB. TERR. LAws 255, Territory of Neb. Crim. Code pt. 3, ch. 2, §§ 4-6, 12.
58. Milton v. State, 6 Neb. 136, 143 (1877).
59. Snowden, 76 NEB. L. REV. at 409-10.
60. Id. at 423-29.
61. See State v. Hansen, 252 Neb. 489, 562 N.W.2d 840 (1997); State v. Dean, 246

Neb. 869, 523 N.W.2d 681 (1994), overruled by State v. Burlison, 255 Neb. 190, 583
N.W.2d 31 (1998); State v. Franklin, 241 Neb. 579, 488 N.W.2d 552 (1992); State v.
Rokus, 240 Neb. 613, 483 N.W.2d 149 (1992).
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killing without malice, there is no requirement of intention to kill in
committing manslaughter.6 2 True enough, but the important ques-
tion is whether an intentional killing can be manslaughter when the
intention is a result of an adequate and reasonable provocation. 6 3

Jones overruled State v. Pettit.64 I think Jones is clearly wrong. The
court confused malice and intent to kill.

RES: Could we stop here and talk about Pettit?

JRS: Sure.
RES: I think Pettit, at least, contributed to the division on the

Nebraska Supreme Court during the Myers line of cases and, thus, the
contention Nebraska jurists have had over both manslaughter and
second degree murder. 65

JRS: Alright.
RES: In Pettit, Justice Shanahan insisted that, notwithstanding

the fact that all crimes are statutory, and that the manslaughter stat-
ute had eliminated the distinctions between "voluntary" and "involun-
tary" distinctions more than a century ago,6 6 the Court had to read
those distinctions into the modern law. 6 7

We know that common law drew a distinction between voluntary
and involuntary manslaughter, and that distinction usually related to
conduct, and not punishment.68 Some jurisdictions specifically main-
tain the old distinctions.6 9 Many states, such as Nebraska, refer to
only one manslaughter in their modern criminal classifications.

At least this can be said of Pettit: It, like the malice cases in the
Myers line, justifies the addition of non-statutory language or concepts

62. State v. Jones, 245 Neb. 821, 830, 515 N.W.2d 654, 659 (1994), overruled by
State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).

63. Snowden, 76 NEB. L. REV. at 429-38.
64. 233 Neb. 436, 445 N.W.2d 890 (1989).
65. See Jones, 245 Neb. at 833, 515 N.W.2d. at 660 (Caporale, J., concurring in

part, dissenting in part) ("I disagree with the majority's view that State v. Pettit ... was
wrongly decided. Its careful analysis of the manslaughter statute ... is correct, and I
adhere to it."). Nebraska Revised Statute section 28-305 provides: "(1) A person com-
mits manslaughter if he kills another without malice, either upon a sudden quarrel, or
causes the death of another unintentionally while in the commission of an unlawful act.
(2) Manslaughter is a Class III felony." NEB. REV. STAT. § 28-305 (Reissue 1995).

66. State v. Pettit, 233 Neb. 436, 474, 445 N.W.2d 890, 912 (1989) (Fahrnbruch, J.,
dissenting), overruled by State v. Jones, 245 Neb. 821, 515 N.W.2d 654 (1994). In Pettit,
Justice Fahrnbruch observed that "the words 'voluntary' and 'involuntary' have not
been a part of Nebraska's man-slaughter statute since 1873. .. ." Justice Fahrnbruch,
ironically, is the author of Myers, where he had no reluctance to require addition of the
statutorily excluded element of malice to the definition of second degree murder. Myers,
244 Neb. at 905, 908, 510 N.W.2d at 58, 62-63.

67. See Pettit, 233 Neb. at 448-53, 445 N.W.2d at 898-901.
68. WAYNE R. LAFAvE & AUSTIN W. ScOTT, JR., SUBSTANTIVE CRIMINAL LAw § 7.9

(1986).
69. LAFAVE & Scorr, supra note 68, § 7.9 n.4.
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to statutory language. This is not to say that the justifications are
without merit. Rather, I would lament that the additions contribute
to the vigorous verbal sparring among members of the Nebraska
Supreme Court. 70

Having done what it did in Burlison - that is, emphatically rul-
ing that crimes are solely statutory and removed words must not be
replaced - the court might be urged to revisit the distinction between
voluntary and involuntary manslaughter. Despite the fact that Pettit
has been overruled, the distinction lingers.

Pettit is also problematic to the verbal purists because it raises
the same federal due process questions about burden of proof which
perplexed the Nebraska Supreme Court's "old majority" opinions on
second degree murder. As a matter of fact, these same concerns moti-
vated Chief Justice White in his opinion in State v. Cave71 - two
terms before the Myers line of decisions began to split the court so
severely.

7 2

Do you think this confusion can be resolved by resort to the com-
mon law understanding of manslaughter as subsuming both voluntary
and involuntary, John?

JRS: Yes, I do, Dick. The manslaughter statute73 doesn't really
make much sense unless you read in the notions of common law man-
slaughter and the early Nebraska codes of 185574 and 1858,75 which
did identify voluntary and involuntary manslaughter. 76 Remember,
the problem with manslaughter began with the 1866 code. 77 It is a
problem in many jurisdictions, because manslaughter may be found in
two ways. First, as a defense raised by the defendant through the par-

70. See supra notes 6, 7, 27, 65 and accompanying text. See also State v. Plant, 248
Neb. 52, 58, 62, 532 N.W.2d 619, 625 (1995) (Wright, J., dissenting), overruled by State
v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998) (citing State v. Cave, 240 Neb. 783,
789, 484 N.W.2d 458, 463 (1992) (stating that not only is appellant not entitled to plain
error review, but he is not entitled to relief on the question of effective assistance of
counsel; and "affirm[ing] a conviction for second degree murder in which the informa-
tion did not contain the element of malice"). Justice Wright points out that the Court
has not been consistent in requiring malice, for the proposition that death, intent and
causation, are the only elements needed to be proved beyond a reasonable doubt. State
v. Blackson, 245 Neb. 833, 515 N.W.2d 773 (1994), overruled by State v. Burlison, 255
Neb. 190, 583 N.W.2d 31 (1998).

71. 240 Neb. 783, 484 N.W.2d 458 (1992).
72. State v. Cave, 240 Neb. at 783, 787, 484 N.W.2d 458 (1992). See supra note 7

for Cave's remarkable overlooking of the malice requirement.
73. NEB. REV. STAT. § 28-305 (Reissue 1995).
74. 1855 NEB. TERR. LAWS 255, Territory of Neb. Crim. Code, pt. 3, ch. 2, §§ 4-6, 12.
75. 1858 NEB. TEAR. LAws 41, 43-44, Territory of Neb. Crim. Code, pt. 1, ch. 1,

§§ 19-26.
76. Pettit, 233 Neb. at 436, 445 N.W.2d at 890.
77. NEB. TEAR. REV. STAT., ch. 4, §§ 18-20, 24 (1866) (§ 18 repealed 1869; §§ 19-20,

24 repealed 1873). See Snowden, 76 NEB. L. REV. at 410-18.
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tial excuse of provocation. Second, manslaughter can also be found
when the prosecutor decides to start off with a manslaughter charge,
as compared to a second degree murder charge. If the prosecutor
starts off with a manslaughter charge, he or she can do so either be-
cause (1) he or she believes there was an intentional killing, but it was
the result of an adequate provocation, or (2) he or she believes there
was an unintentional death while in the commission of an unlawful
act.

RES: Alright.
JRS: Without looking at history and the two routes to a man-

slaughter conviction, I don't think the Nebraska manslaughter statute
makes sense.

RES: Is the Nebraska manslaughter statute then susceptible to
the same kinds of dispute that we've had with second degree murder,
because some will charge that without legislative action the court is
forced to, or chooses to, add its own definitions to the crime?

JRS: I don't think so, Dick. An understanding of the two ways a
manslaughter conviction can be found indicates that our judicial un-
derstanding of the statute is truly interpretation rather than legisla-
tion. Of course, that distinction always walks a high wire.

RES: Sure.
JRS: Another pivotal problem is the tendency in Nebraska to use

a step instruction and give correct definitions of all the elements -
malice, intent to kill, provocation - but then not explain to the jury
how those concepts function. 78 It's almost, I would say, impossible for
a jury not having some kind of rudimentary understanding of criminal
law, and not the TV version, to understand how to put those instruc-
tions together. And, I have never seen an instruction in Nebraska
that makes it clear to the jury how these doctrines function.

RES: Well, that's right. And that is, I think, a chronic complaint
of the criminal defense bar. It should also be a complaint of the
prosecutors.

JRS: Burlison does take away the foundation of Jones. Jones
said that the only element that distinguishes manslaughter upon a
sudden quarrel from second degree murder is the element of sudden
quarrel, because both killings are intentional.7 9 I believe that's true.
The problem is that the sudden quarrel partially excuses the intent to
kill. The Jones error is the court's stating that the presence or ab-
sence of intention to kill is the distinction between second degree mur-

78. Snowden, 76 NEB. L. REV. at 437-38. See Jones, 245 Neb. at 825-29, 515
N.W.2d at 656-58. But see State v. Derry, 248 Neb. 260, 267-69, 534 N.W.2d 302, 307-08
(1995).

79. Jones, 245 Neb. at 829, 515 N.W.2d at 658.
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der and manslaughter. That's not the distinction, and they came to
that conclusion because they also said that since our statutes define
manslaughter as killing without malice, there is no requirement of in-
tention to kill when committing manslaughter.80 Malice in Nebraska
has nothing to do with any intention to kill. It never has and the court
in a prior paragraph had just properly defined malice. So Jones is re-
ally a very confused decision. Burlison ought to clear up some of that
error.

RES: The court did not take the opportunity that it had to do
that.

JRS: Of course, those issues weren't raised, but what I'm curious
about is whether the court ever thought about those background is-
sues as we teach our students to focus not only on the issue at hand,
but also those that will rise or fall with it.

RES: The line of malice cases following Myers included at least a
dozen where the court applied "plain error" as a method to reach the
controversial issue.81 We begin early in a student's legal education to
stress the importance of raising and preserving matters for the appel-
late record. In the vast majority of cases, we insist to our classes that
an appellate court will consider waived any issue not properly raised
and argued at the earliest stage.8 2 I recall the court wagging its judi-
cial finger at defense counsel in the Cisneros litigation, stating that
because the defendant did not complain of prosecutorial misconduct in
a timely fashion, that it was now too late. 83 The waiver rule is a doc-
trine of common sense, because it simply stands for the idea that when
an issue is raised for the first time in the appellate courts, it means
the lower court could not have committed error in resolving an issue,
since it had never been presented to the trial judge for disposition. 84

In this body of malice cases, however, the court generally saw to
include malice in an information,8 5' or as a matter of proof or in the

80. Id. at 830, 515 N.W.2d at 658.
81. See Shugrue, 30 CREIGHTON L. REV. at 36 n.41, 37 n.42 (collecting the second

degree murder cases in which plain error was the vehicle by which the malice issue was
reached).

82. See, e.g., John T. Grant & Robert M. Slovek, Nebraska Appellate Practice and
Procedure, 1 N.C.A. 2029, 2033, 1992 Neb. App. LEXIS 248 (1992); Wagner v. Omaha,
236 Neb. 843, 464 N.W.2d 175 (1991).

83. State v. Cisneros, 248 Neb. 372, 377, 535 N.W.2d 703, 708 (1995).
84. See Grant & Slovek, supra note 82, § 2.4 & n.14 (citing Phelps v. Phelps, 239

Neb. 618, 622, 477 N.W.2d 552, 556 (1991) (noting that matters not complained of at
trial may only be reviewed if deemed plain error "evident from the record, [which] preju-
dicially affects a litigant's substantive right[s] and is of such a nature that to leave it
uncorrected would cause a miscarriage of justice .... ).

85. See, e.g., State v. Manzer, 246 Neb. 536, 519 N.W.2d 558 (1994), overruled by
State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).
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instructions8 6 to the jury as a matter of-plain error. Typical of these
cases is State v. Ladig,8 7 where the record showed that the informa-
tion failed to contain the element of malice.8 8 The Court noted that it
did not consider assignments of error not listed and discussed in the
briefs; it always reserves the right to note plain error where it is evi-
dent from the record.8 9 Such error would have to be such that to leave
it unnoticed and resolved would result in damage to the integrity or
the reputation of the judicial process. 90

JRS: Absolutely, Dick. I am hopeful that Burlison91 will resolve
whether or not - when provocation has been raised by the defendant
- the burden then falls upon the state to prove beyond a reasonable
doubt that the accused did not act from an adequate and reasonable
provocation. The court had an opportunity to address that question in
State v. Cave.92 They slipped away from it there. They don't really
address that in Burlison, but what they do state is that for the affirm-
ative defenses in the justification for use of force statutes, the defend-
ant, by simply meeting the burden of production, going forward with a
mere scintilla of evidence, may switch the burden of proof to the state
to prove beyond a reasonable doubt that the justification statute de-
fenses were not satisfied.93 The problem is whether or not they'll see
that the same logic applies to the common law and statutorily recog-
nized and partially-excusing defense of provocation, and make sure
that it gets a clear and adequate'instruction. Again, I can't find an
instance where a court has ever done that.

RES: I can't either, and your observation is right - and to some
extent, it's frightening.

JRS: The most important question from Burlison may be what
the Nebraska Supreme Court's citation to section 28-102(1) does for
the future of Nebraska law. The recent cases that strike me as being
the most exciting are Ryan9 4 and White,9 5 because they recognize that
malice may be negated by showing excuses or justifications that are
not legally mandated and specifically defined. In Ryan it was, of

86. State v. Williams, 247 Neb. 931, 531 N.W.2d 222 (1995), overruled by State v.
Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).

87. 246 Neb. 542, 519 N.W.2d 561 (1994).
88. State v. Ladig, 246 Neb. 542, 544, 519 N.W.2d 561, 563 (1994), overruled by

State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).
89. Ladig, 246 Neb. at 544, 519 N.W.2d at 563.
90. Id.
91. Burlison, 255 Neb. at 190, 583 N.W.2d at 31.
92. 240 Neb. 783, 484 N.W.2d 458 (1992). See Snowden, 76 NEB. L. REV. at 438-42.
93. Burlison, 255 Neb. 190, 197, 583 N.W.2d 31, 36 (1998).
94. State v. Ryan, 249 Neb. 218, 230, 543 N.W.2d 128, 138-39 (1996), overruled by

State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).
95. State v. White, 249 Neb. 381, 386, 543 N.W.2d 725, 729 (1996), overruled by

State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).
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course, mind control,9 6 and in White it was what the court called act-
ing with protective intent.9 7

RES: Just for the sake of our record here, let me remind the
reader that section 28-102(1) reads as follows: "The general purposes
of the provisions governing the definition of offenses are ... to forbid
and prevent conduct that unjustifiably and inexcusably inflicts or
threatens substantial harm to individuals or public interest." That, of
course, is followed by four other subsections.

JRS: Section 28-102(1) is used as part of the justification for do-
ing away with malice. 98 It is used side-by-side with the statutory pro-
visions 28-1406 to 28-1413 for justification of use of force. 9 9 A
hypothetical that the court seems to like is an officer shooting at a
fleeing felon.10 0 A jury might find an excuse or justification in an of-
ficer shooting a fleeing felon that would not be found in the legally
specified mandated defense in the use of force section, because there
the officer may only use deadly force on a fleeing felon if he or she
believes that there is a risk of death or great bodily harm.i 0 i If, in
fact, the only thing the absence of malice from second degree murder
does is what Justice White suggested in his concurrence, then the sub-
stantive law of malice has really not changed in Nebraska. Justice
White, in his concurrence, argues that the only thing the court has
done is move the burden of production. Rather than having the state
prove malice, now, once the defendant raises the issue, and satisfies
the burden of production by a mere scintilla of evidence that there was
some kind of justification or excuse, the burden then switches to the
state to prove what would be malice, but which is now cast in non-
technical terms: that the act was without excuse or justification, inex-
cusable or unjustified. 10 2 I think that the rebirth of malice for a short
time put Nebraska at the cutting edge of homicide law.

96. Ryan, 249 Neb. at 230, 543 N.W.2d at 138-39.
97. White, 249 Neb. at 386, 543 N.W.2d at 729. See Snowden, 76 NEB. L. REV. at

443-49. Since this conversation took place, District Court Judge Orville Coady rein-
stated the original second degree murder conviction of Calvin White. Before Burlison,
White was in confinement, pending retrial on the basis of the earlier Nebraska Supreme
Court opinion. District Judge John P. Murphy has also reinstated a second degree mur-
der conviction for Dustin Belmarez. Judge Murphy wrote an extensive opinion, finding
that the court had inherent power to set aside its previous order in a post-conviction
motion which had granted Belmarez relief based on the Myers line of cases.

98. See Burlison, 255 Neb. at 196-97, 583 N.W.2d at 36-37.
99. Id.

100. Id. at 198, 583 N.W.2d at 37 (White C.J., dissenting). See Grimes, 246 Neb. at
484, 519 N.W.2d at 516.

101. NEB. REV. STAT. § 28-1412(3)(d) (Reissue 1995). See Landrum v. Moats, 576
F.2d 1320, 1326-27 (8th Cir. 1978).

102. Burlison, 255 Neb. at 198-99, 583 N.W.2d at 37 (White, C.J., dissenting).
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We had an important issue that allowed the jury to decide the

moral crux of matters of justice in distinguishing between homicides,
second degree murder and manslaughter. If, in fact, what the court

has done here is simply shift some burdens, then although Justice

White thought it was strange and constitutionally suspect, it doesn't

seem bothersome to me. On the other hand, if the court, in the future,
will read "inexcusable and unjustifiable" from section 28-102(1) to be
the only legally mandated defenses, then Nebraska law has lost a
great deal.

I want to be a progressive thinker. I want to think that the law

and the court are progressive and interested in the search for justice.
And I would like to believe that what Burlison has done is to open the

questions of excuse or justification for every crime in Nebraska. Now
the defendant will be able to argue that, although he or she did those

acts, the fact finder may recognize an excuse or justification. That

opens the door to a sacramental or medicinal use of marijuana de-
fense. It opens the door to duress defenses. It opens the door to "I was
with bad company" defenses and to defenses that many, many people
would find ring true. Of course, such excuses may also be thought of

as off the wall, unacceptable, and as just another example of evil and

depravity. What it does is to return the law to the people, and unless
the people participate with the institutions and the officials, law can-

not survive.
103

RES: I think you're right. It's a very provocative and sound prop-
osition that you advance - very much so.

JRS: Did the court have any idea that they were opening up this

possibility? I'm not sure. Is the defendant entitled to raise an excuse
of medicinal use to marijuana possession? It's obvious that section 28-
102(1) applies to any offense. But, there are a number of problems.
Malice was only a partial excuse. It dropped second degree murder to

manslaughter. How would non-mandated excuses or justifications
work outside of homicide law? What do you drop to on a possession of
marijuana? Not guilty? Half the sentence? Half the sentence for
what offense? I think those issues can be solved, but I think they raise
many questions.

Dick, I feel very strongly on this point. I believe in the importance
of legislative definitions of the elements of crime. On the other hand,
it has been a long tradition of human beings, when seeking for justice
or meaning or resolution of difficult matters of this life, to temper
rules like prohibitions with oral traditions of defenses, excuses, and
justifications historically created by judges.

103. See John R. Snowden, The Justification Story: Laws as Integrity and Deviation-
ist Doctrine, 9 J.L. & RELIGION 49 (1991).
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RES: Not to mention definitions.
JRS: Historically, the defenses in criminal law have come from

the courts. Many of them still come from the courts in Nebraska, and
I believe one of the serious downsides and problems of our experiment
with the Model Penal Code format is to overlook that. The Model Pe-
nal Code set out all the traditional defenses, and today more and more
legislatures are defining defenses and more and more courts are afraid
to recognize their inherent power to create and define defenses. I
think it's important that the courts feel free to engage in the creation
of defenses, although the legislature may, of course, also do so.

The reading given to malice by the Nebraska Supreme Court in
Ryan and White, and the use of section 28-102(1) in Burlison returned
the power of judgment to the jury or the judge as fact-finder. It is, I
believe, an important step toward justice.

RES: All courts are political bodies. The Nebraska Supreme
Court suffered a political consequence in the removal of Judge David
Lanphier, 10 4 at least in part because of the malice cases. Perhaps be-
cause of the political realities, perhaps because of a genuine commit-
ment to the separation of powers doctrine, Burlison defers to the
legislative decision two decades ago, eliminating malice from second
degree murder.

Consistency is not always possible, as Chief Justice White may
have been admonishing his colleagues in the Burlison majority when
he noted how the court had just handled the sexual assault statute at
issue in Kropeski.10 5 Just as Pettit, and then Myers, and then
Kropeski forced the court to consider how to handle those elements of
criminal law definitions not included in the specific letter of a statute,
so, in the future, the court will have to confront laws poorly drafted by
elected lawmakers where due process considerations loom. To remain
silent in the face of such fundamental challenges will result in very
bad law.

This is one of the reasons the problem of malice in Nebraska is so
fascinating, John, because you had some members of the court who
could be characterized as "hardliners" - old prosecutors such as
White and Fahrnbruch - taking the position that it is the duty of the

104. CLERK OF THE NEBRASKA LEGISLATURE, NEBRASKA BLUE BOOK 1025 (1996-97)
(reporting that the official retention election results for the November 1996, balloting
showed Lanphier receiving 69,034 negative votes and 33,416 positive votes). The year
1996 saw particularly heavy attacks against judges throughout the country. See S.
Bright, Political Attacks on the Judiciary, 80 JUDICATURE 165 (1997); F. Larkin, The
Variousness, Virulence and Variety of Threats to Judicial Independence, 36 JUDGES' J. 1,
4 (1997).

105. State v. Koperski, 254 Neb. 624, 578 N.W.2d 837 (1998). See Burlison, 255
Neb. at 198-99, 583 N.W.2d at 37 (White, C.J., dissenting).

[Vol. 32



NEBRASKA'S EVOLVING HOMICIDE LAW

court to return to the historic definition of a crime, even though the
elected lawmakers had made their intent clear. It is one of the many
paradoxes found in this fragment of our criminal law.

JRS: It certainly is; and as I think we would both agree that the
United States Supreme Court has not taken any position on what
kinds of things must be defined as elements of the crime and what
kinds of things may be raised as affirmative defenses. Certainly, I
think it would offend our Constitution if the homicide statutes simply
said it is first degree murder to be the cause of any death of a human
being and the defendant may then, through affirmative defenses, try
to move down the categories.

RES: Of course.
JRS: I believe something that stark and grotesque would be

found unconstitutional. But until you imagine something like that,
the United States Supreme Court has allowed the definition of of-
fenses and the definition of defenses to fall as legislative creativity
might imagine. It is both heroic and an effort toward justice to see the
Nebraska Supreme Court struggle as they did with this problem.

RES: Do you want to turn for just a couple minutes, John, to
some of the interesting constitutional problems that arise out of this
decision - rise not so much directly, because of the action of the court,
but because it's been suggested by the Attorney General that his office
seek revival or reinstatement of certain second degree murder convic-
tions or sentences in the state. My concern, of course, is that the At-
torney General's attempt at vengeance and ultimate justice, or
whatever the motive is, skirts very closely to, if not crosses the line, of
violations of due process of law under the state and federal constitu-
tions, not to mention ex post facto laws. I'm joined in that concern to
some extent by one of the most vocal critics of the Attorney General,
State Senator Ernie Chambers of Omaha, who within a few days of
the Attorney General's announcement regarding revival proceedings,
suggested very strongly that it would be unconstitutional and inappro-
priate for him to seek revival or reinstatement of these sentences.

We understand that there are limits to ex post facto law in Ameri-
can jurisprudence; civil matters by and large are not within the scope
of ex post facto prohibitions. On the other hand, the ex post facto pro-
hibition in the Constitution does not necessarily require the proscrip-
tion to be a legislative proscription. It just seems to me that there is
authority for the proposition that the Constitution protects individu-
als from being dragged back into court after final disposition of their
cases.

JRS: I think you're absolutely right. The Attorney General and
Burlison have both filed motions for rehearing. The Attorney Gen-
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eral's brief in support of the motion for rehearing argues on the basis
of Justice Wright's concurrence in Burlison that the judicial interpre-
tation inserting malice in second degree murder was not only errone-
ous, but unconstitutional. In Burlison, Justice Wright concurred. He
was joined by Connolly and Gerrard and he said that the insertion of
the element of malice amounted to judicial legislation which violated
article II, section 1 of the Nebraska Constitution. The Attorney Gen-
eral has seized on that language. As he phrases it, "how wrong was
it?" The Attorney General argues that we've got to go back and get all
these mistakes cleaned up somehow. That's an incredible idea.

RES: It strikes me that both double jeopardy 10 6 and ex post
facto10 7 considerations loom in this setting, John. I am particularly
concerned that the Attorney General plans to bring each of the indi-
viduals already adjudicated in these cases, wherever they may be
found, for a new adjudication based on Burlison.

With respect to double jeopardy, cases such as Burlison's are not
in the time-honored tradition of Ball v. United States,1 0 8 where the
United States Supreme Court ruled that double jeopardy does not bar
re-prosecution where the defendant has managed to set aside his con-
viction on grounds other than insufficiency of evidence. It seems to me
that this situation is far closer to Smalis v. Pennsylvania,10 9 where
the United States Supreme Court held that double jeopardy bars post-
acquittal appeal by prosecutors, not only when it might result in a
second trial, but also if reversal would translate into other proceed-
ings (going to the elements of the offense charged).

Ex post facto protections are not limited to legislation. Bouie11 0

makes it clear that the clause prohibits an appellate court from doing
what the legislature is prohibited from doing. The commentators in-
struct us that the easiest case for application of this variation on the
ex post facto bar is one in which a judicial decision following a defend-
ant's conduct operates to the defendant's detriment by reversing a

106. U.S. CONST. amend. V (stating, in part, "nor shall any person be subject for the
same offense to be twice put in jeopardy of life or limb.. ."); NEB. CONST. art. I, § 16 ("No
person shall ... be twice put in jeopardy for the same offense.").

107. U.S. CONST. art. I, § 10 ("No State shall .. .pass any .. . ex post facto
[1]aw .... "); NEB. CONST. art. I, § 16 ("No ... ex post facto law ... shall be passed.").

108. 163 U.S. 662 (1896). See United States v. DiFrancisco, 449 U.S. 117 (1980)
(explaining the underlying policy of the double jeopardy clause). In DiFrancisco, Justice
Blackmun wrote: "The preservation of the finality of judgments is commonly said to be
'the' or 'the primary' or at least 'a' purpose of the double jeopardy bar." Double jeopardy
is not "simply res judicata dressed in prison grey." DiFrancisco, 449 U.S. at 128. Cf.
Green v. United States, 355 U.S. 184 (1957); State v. Noll, 3 Neb. App. 410, 527 N.W.2d
644 (1995).

109. 476 U.S. 140 (1986).
110. Bouie v. City of Columbia, 378 U.S. 347 (1964).
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holding when that former decision would result in relief to the
defendant.1 1'

JRS: I think there are profound questions raised for all people
still incarcerated, and for all those who committed acts of homicide,
prior to Burlison. I don't believe the court has done anything now but
attempt to stop the tide of a problem that I think is really more imagi-
nary than they might believe. It's also interesting to note that no one
ever asked the court to do away with malice in Burlison. The Attorney
General's brief adopted an argument from the Dakota County District
Court. That argument was very clearly specified in the Attorney Gen-
eral's brief, that because malice was always in the statute and because
it is clearly there now, an information in the language of the statute
charges malice. 1" 2

The information in the Burlison case was very strange. I think
the information might have been fatally defective on its face. It sim-
ply charged that on or about a date the defendant aided and abetted
second degree murder as defined by Nebraska statute. There was not
any effort to specify what that means. Burlison entered a guilty plea.

RES: That's the difference, isn't it?

JRS: Certainly. Burlison may have had some defenses. Burlison
was with two other people who tied up the victim and used duct tape
on her mouth and nose. She apparently died from being unable to
breathe, that is, unintentionally. Arguably, there was no malice be-
cause there was an excuse - he was under mind control. He was with
two other people that had escaped with him from jail. He had a poten-
tial excuse of some kind of duress. He was afraid if he didn't help
them they'd kill him. There were a number of ways in which a careful
instruction might have alerted Burlison to the fact that second degree
murder, although it looked like a good deal, might not have been his
best option. There were also the problems of mens rea 1" 3 in aiding
and abetting, all lost by the guilty plea.

RES: Absolutely.
JRS: Of course, they all got great deals and they pleaded guilty.

They were looking at a down and dreary felony murder, where the
state does little more than prove the burglary and death, and there
was a potential death sentence. One of the defendants got life, one got

111. Marks v. United States, 430 U.S. 188 (1977). See LAFAvE & ScoT, supra note
68, § 2.4.

112. Soucie, supra note 44, at 11.
113. State v. Arnold, No. S-96-1332 (Neb. Jan. 16, 1998) (stating that an aider or

abettor of a crime with a particular statutorily required intent must know the perpetra-
tor of the act has the required intent, or he must possess that particular intent). See
Joshua Dressier, Reassessing the Theoretical Underpinnings of Accomplice Liability:
New Solutions to an Old Problem, 37 HASTINGS L.J. 91 (1985).
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twenty-five years, and Burlison got twenty-five years. Had Burlison
prevailed in his motions, and had the court proceeded in an orderly
and proper fashion, he might right now, after a retrial, be in a worse
position than he is.

This case could have been handled in 1994, if Burlison had cited
the right law. The court denied the motion. In his second motion he
cited the right law. It was denied by stating that an information that
simply referred to the second degree murder statute must, by implica-
tion, include the element of malice. The "at least" third motion was
again denied. With every motion, Burlison asked for an attorney.
When the Supreme Court took the case he again asked for an attor-
ney. An attorney was never appointed.

I'm quite interested in jurisprudence. I taught it off-and-on over
the years. At Nebraska we currently teach a first-year course in legal
process, which is a way to teach some aspects of jurisprudence to first-
year students. In my article on malice, I raised the questions at the
end whether or not the law is something that can be made stable,
something that can be counted on, and particularly I raised some
questions about the ontological nature of law. 1 14

I have an understanding of what law is, which comes from the so-
called school of Polish psychological jurisprudence and the work of
Leon Petrazycki. 1 15 I believe law to be a relatively common human
experience which is manifested by the human cognition, will, and feel-
ing of both a right and a duty. It is distinguished from morality by the
fact that there is a right-duty relationship as compared to just a duty.
The distinction of law and morality is like the difference between "I
ought to give gifts to someone," and "I ought to give this book back to
you because it's yours and you loaned it to me." Law, in that sense,
exists in people everywhere. It's a common, ordinary, everyday occur-
rence. It is partly within the control of human beings and partly be-
yond our control. The Burlison case, however, is a case that reeks of
the claim that law is merely politics. Additionally, Burlison also re-
flects a problem for perhaps more moderate thinkers who agree that
law manifests policy or politics, but that there is also something more.

114. Snowden, 76 NEB. L. REV. at 449-51.
115. John R. Snowden, Living With Ghosts, 70 NEB. L. REV. 446 (1991). See L. PE-

TRAZYCKI, LAW AND MORALITY (H. Babb trans., Harv. Univ. Press ed., 1955). The transi-
tion is abridged from two works: THE INTRODUCTION TO THE STUDY OF LAW AND

MORALITY: THE FOUNDATIONS OF EMOTIONAL PSYCHOLOGY (1905) and THE THEORY OF

LAW AND STATE, IN CONNECTION WITH A THEORY OF MORALITY (1907). It is said that the
L. Petrazycki Association in Warsaw contains 35 volumes of his work on 58 subjects. A
short bibliography of his work in Russian and Polish by English titles (although Law
and Morality is the only English translation) may be found in Sadurska, The Jurispru-
dence of Leon Petrazycki, 32 Am. J. Juis. 63 n.2 (1987).
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Spinning off from the words of Lao Tse, I tell my students that the
law is a hollow vessel; inexhaustible in its uses, fathomless. 1 16 Who
knows what comes? It's all up for grabs. Its beauty is in its empti-
ness, but the walls of the vessel give it life. The walls of the law con-
tain the empirical data from the worlds of idea and fact.
Consciousness, both individual and cultural, is in the emptiness; the
continuing struggle of existence and reflection to create a world.

The Burlison case is a devil's brew of a political agenda and a
cavalier disrespect for the adversarial process. The Lincoln Journal
Star reported Governor Nelson's remarks (after Burlison came down)
that he had questioned all of the newly appointed Justices about their
views on the malice decisions. 1 17 Of course, all of the Burlison per
curiam majority knew of the people's removal of Justice Lanphier.
Perhaps more shocking was the decision to do away with malice in a
case where there was not any argument on the issue, neither orally
nor in briefs; and, where one side was without requested counsel. The
opinion lacks any respect for the work of the advocates, for attention
to statutory and common law detailfor understanding of the function
of criminal law doctrine, and for a small bit of consideration for due
process of law.

You might say I find it disturbing. Yet, like every event, it carries
a seed of hope. Could this hasty and politically driven act by the Ne-
braska Supreme Court offer a submerged promise of justice to every
criminal defendant that they might argue excusing or justifying cir-
cumstances, and that the law would ask the fact-finder to listen?
We'll just have to see.

RES: Yes, we will. Thank you, John, for joining me and sharing
your wisdom regarding this important issue in our criminal law.

116. "The Tao is like the emptiness of a vessel; and in our employment of it we must
be on our guard against all fullness. How deep and unfathomable it is, as if it were the
Honored Ancestor of all things!" THE TEXTS OF TAoIsM 49-50 (James Legge trans., F.
Max Muller ed., 1962).

117. According to the Lincoln Journal:
Gov. Ben Nelson took some credit Thursday for the state Supreme Court rever-
sal of its 1994 ruling on the second-degree murder that freed 20 men from
prison. Nelson said he appointed Supreme Court judges who he hoped would
overturn the ruling that required the word "malice" to be included in second-
degree murder cases to distinguish the charge from manslaughter. Flush with
five Nelson appointees, the Supreme Court did just that in a 5-2 decision last
week. The governor said he discussed the 1994 ruling during interviews with
potential judges to replace those who had retired or otherwise left the court.
"That was one of the key elements I had focused on," he said. "What you can
find out is whether they have an aversion... to judicial legislating. And if they
do, they rank a lot higher with me."

Kevin O'Hanlon, Nelson Hoped for Overturn on Ruling, LINCOLN J. STAR, Aug. 21, 1998,
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