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INTRODUCTION

A few years ago-and it seems like an eternity before Water-
gate,1 scandals in the statehouses2 and revelations of assorted scoun-
drelisms 3 stirred the political consciences of significant numbers of
Americans-when only a handful of dedicated scholars4 and a small
cadre of public interest organizations5 and obscure governmental
commissions6 focused their attention on the matter of election re-
form, a significant element of their proposals was cleaning up the
reporting and disclosure provisions in state and federal corrupt
practices legislation.7 Their proposals, for the most part, took the
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1. Center for the Study of Democratic Institutions Conference Pa-
pers: Watergate: The Constitutional Issues, 7 THE CENTER MAGAZINE 9
(Mar.-Apr. 1974); Broderick, Citizen's Guide to Impeachment of a Presi-
dent: Problem Areas, 23 CATH. U.L. REV. 205 (1973); Van Alstyne, Presi-
dent Nixon: Toughing it Out with the Law, 59 A.B.A.J. 1398 (1973); B.
WOODWARD, C. BERNSTEIN, ALL THE PRESIDENT'S MEN (1974).

2. The most noteworthy resulted in the resignation and disbarment
of former Vice President Agnew. See, Maryland State Bar Ass'n., Inc. v.
Agnew, 318 A.2d 811 (1974).

3. See, e.g., J. LIEBERMAN, How THE GOVERNMENT BREAKS THE LAW,
(1973) and Kirk, The Persistence of Political Corruption, 7 THE CENTER

MAGAZINE 2 (Jan.-Feb. 1974).
4. H. ALEXANDER, MONEY, POLITICS AND PUBLIC REPORTING (1960); H.

ALEXANDER, MONEY IN POLITICS (1972); A. HEARD, THE COSTS OF DEMOCRACY
(1960); A. HEARD, PRESIDENTIAL CAMPAIGN FUNDS (1946); L. OVERACKER,
MONEY IN ELECTIONS (1932); J. POLLOCK, PARTY CAMPAIGN FUNDS (1926); J.
SHANNON, MONEY AND POLITICS (1959).

5. See, e.g., National Municipal League, Model State Campaign Con-
tributions and Expenditures, Reporting Law (1961, mimeographed).

6. PRESIDENT'S COMMISSION ON CAMPAIGN COSTS, FINANCING PRESI-
DENTIAL CAMPAIGNS (1962).

7. Herbert Alexander wrote in 1960 that
The leading weaknesses of existing law are in its limited scope and
inadequate publicity procedures. Disclosure does not necessarily
produce publicity. Disclosure only makes information available.



ELECTION LAWS

form of insisting upon hard, realistic and enforced laws which
placed reported receipts and expenditures in the continuous and
glaring public spotlight.

The quagmire of existing legislation which imposed unrealistic
limits on contributions s allowed the creation of hundreds of high-
sounding committees which could pump millions of unreported dol-
lars into campaign coffers 9 and placed regulation-if any-in the
hands of political offices'0 fostered the unenforceability of the leg-
islation. Herbert Alexander, an outstanding scholar in the field
of American political campaign financing, pointed to a series in the
St. Louis Post Dispatch some five years ago which illustrated the
problem of disclosure and which was certainly typical of the frus-
tration faced by even the most diligent of investigators:"

Missourians are electing men to govern them under a set
of campaign laws that at best are complicated, muddled and
ignored, and at worst encourage candidates for public office
to cheat to win election....

The study shows that election expense reporting is fre-
quently ignored by party committees; that spending limita-

To make it usable-newsworthy for the communications media or
as raw data for scholars-it must be presented in a uniform and
complete manner. Its availability in usable form is contingent
upon the establishment of a broadly-gauged and effectively-ad-
ministered reporting system.

MONEY, POLITICS AND PUBLIC REPORTING, 74. See also 59 CORNELL L. REV.
345, 346-349 (1974).

8. The old Federal Corrupt Practices Act stated at Sec. 309 (b):
Unless the laws of his State prescribe a less amount as the maxi-
mum limit of campaign expenditures, a candidate may make ex-
penditures up to-

(1) The sum of $10,000 if a candidate for Senator, or the sum
of $2,500 if a candidate for Representative, Delegate, or Resident
Commissioner; or

(2) An amount equal to the amount obtained by multiplying
three cents by the total number of votes cast at the last general
election . . . but in no event exceeding $25,000 if a candidate for
Senator or $5,000 if a candidate for Representative, Delegate, or
Resident Commissioner.

Fed. Corrupt Practices Act, Act of Feb. 28, 1925, ch. 368, tit. III, 43 Stat.
1070, 1073. This was repealed by Act of Feb. 7, 1972, Pub. L. No. 92-225,
tit. IV, § 405, 86 Stat. 20.

9. See D.B. TRUMAN, THE GOVERNMENTAL PROCESS, POLITICAL INTEREST
AND PUBLIC OPINION 304-14 (1962). H. ALEXANDER, MONEY IN POLITICS
131 (1972):

These Senators set up nondescriptive committees such as the Com-
mittee for Good Government, Committee for Civic Improvement,
or the D.C. Montana Committee, which collect and then transfer
funds to candidates' committees.

See also Robinson, Revision of Federal Law on Campaign Finances, 30 G-o.
WASH. L. REV. 328, 339-40 (1961).

10. In Nebraska, the filing officer is the Secretary of State, a partisan,
elected office holder. NEB. REV. STAT. § 32-1134(8) (Reissue 1974).

11. H. ALEXANDER, MONEY IN POLITICS, 188.
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CREIGHTON LAW REVIEW

tions often are exceeded; that loopholes permit the intent
of the law to be skirted, and that those charged with help-
ing to enforce the statutes often are unaware the laws even
exist.

12

Not unlike many concerned Americans, Alexander was forced to
conclude that "[t] he dissension, alienation, and violence character-
istic of the United States in the 1960's and early 1970's can be re-
lated partially to the creaky workings of the political system and
to a failure to enlist wide enough participation and competence for
reforming and sustaining democratic processes."'13

It is axiomatic that political campaigns are expensive, 14 and
that abuse results from secret donations, forced contribution and
the selling of favors in return for money. Thus, Alexander indi-
cated that election laws' forms have included the following goals:
1) meeting the soaring cost of campaigning and equalizing funds
available to candidates; 2) sparing candidates from debts to special
interests; 3) informing the public of potential influences on office
holders and 4) freeing government workers from the necessity of
supporting political campaigns. 15

That the cost of elections in America has continued to mush-
room is now a well-known fact of political life. Common Cause
reported in 1972 that in 1968

[T] otal spendings on all campaigns for public office
reached $300 million. In 1972 it may reach $400 million.
Most candidates cannot personally finance even a small
fraction of these costs. The money must come from outside
sources. As a result of this system, our government has
been up for sale-campaign contributions are used by spe-
cial interests and wealthy individuals to purchase political
power and influence.' 6

12. Id. Commenting on the Federal Corrupt Practices Act, Robinson
pointed out

Because no two reports are exactly alike, it is a monumental task
to ascertain the correct figures even if there are no mathematical
errors in the contents. Furthermore, the law makes no provision
for insuring the accuracy of the required reports.

30 GEO. WASH. L. REV. 345 (1961).
13. H. ALEXANDER, MONEY IN POLITICS, 292.
14. Four illustrations suffice. Governor Nelson Rockefeller of New

York spent more than $5 million to win re-election in 1966. Alan Cranston
spent about $1 million to lose the Democratic Senate primary in 1964. Mil-
ton Shapp of Pennsylvania lost the governorship of that state at a personal
cost of $2.5 million. Senator Joseph Clark's losing bid for re-election from
Pennsylvania in 1968 cost about $5 million. H. BONE, AMERICAN POLITICS
AND THE PARTY SYSTEM 391-92 (4th ed. 1971).

15. H. ALEXANDER, MONEY IN POLITICS, 183-84.
16. F. WERTHEIMER (coordinator), THE COMMON CAUSE MANUAL ON

MONEY AND POLITICS 3 (1972).

[Vol. 8
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Professor David Adamany has pointed out some of the most
glaring illustrations of what he calls "seamy financing practices,
not uncommon in the history of the United States: 1 7

-The 1956 campaign contribution to Senator Francis Case, Re-
publican of South Dakota, by a natural gas lobbyist while legisla-
tion affecting that industry was before the Congress;

-The 1966 Republican allegations that membership in Presi-
dent Johnson's $1,000 President's Club was helpful to businessmen
in gaining consideration of their problems by that administration;

-Allegations by backers of Senator Hubert Humphrey-later
discounted by careful campaign watchers-that the forces of Sena-
tor John F. Kennedy were not only spending vast amounts of
money in the 1960 West Virginia Presidential Primary but also pur-
chasing saleable blocs of that state's votes.18

The big money contributor to political campaigns has been both
described and commented upon in a recent Stanford Law Review
article:

Preliminary incomplete compilations for the 1972 presiden-
tial election campaigns indicate that the top 25 donors to
the Nixon campaign contributed a total of $7.5 million,
while the top 25 donors and lenders to the McGovern cam-
paign gave $5.3 million. Approximately 60 persons contrib-
uted over $75,000 each to Nixon. These figures do not in-
clude data with respect to contributions to the Nixon cam-
paign made during approximately a 1-month period imme-
diately prior to the effective date of the new reporting law,
when approximately $11 million was raised in the belief
that names of contributors would not be publicized.

The fact that large private contributions are an impor-
tant means of subsidizing the huge sums required for effec-
tive campaigns creates two major antidemocratic effects:
so-called "multiple voting" and "multiple representation"
effects, both of which operate to the benefit of wealthy con-
tributors and to the detriment of voters unwilling or un-
able to contribute. (Footnotes omitted.)19

Two major concerns about campaign expenditures have been
articulated. One is a "deep-seated conviction that the raising of
large sums of money is evidence of corruption through the favor-
itism granted by government officials to those who are wealthy

17. D. ADAMANY, FINANCING POLITICs 3-4 (1969).
18. Adamany pointed out that a 1966 Gallup Poll had reported that

72 percent of its national sample believed that campaign costs were too high
and that strict limits should be imposed on the amounts spent by or in be-
half of political campaigns. Id. at 4.

19. Nicholson, Ca'mpaign Financing and Equal Protection, 26 STANFORD
L. Rrv. 815, 818-19 (1974).
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CREIGHTON LAW REVIEW

enough to contribute"20 and the other is the "fear that poor can-
didates are excluded from office, or an extension of the first fear,
that most candidates must make improper commitments in order
to raise the money they need. '21

At least part of the solution to the problem has been urged
by Louise Overacker, one of the great scholars on the subject of
money in politics. She wrote that "publicity of contributions as
of expenditures-pitiless, continuous, and intelligent publicity, ex-
tending to (candidates and) nonparty as well as party organizations
-is the least that a democracy should demand. '22 Herbert Alexan-
der stated that reporting and disclosure rests "on recognition of the
principle that a contribution to, or expenditure for, a political ac-
tivity or campaign is a public act committed for a public purpose. "23

If the people are given full and accurate information on
the financing of candidates, political parties and commit-
tees, it is argued, they will be better able to act to their
best interests when casting their votes. Publicity has a
unique cleansing power which tends to reduce the potential
influence of financial pressure on elected officials by inhib-
iting the contributor's expectation of favors and the offi-
cial's willingness to grant them.24

THE STATE AND FEDERAL LEGISLATION
States through the years, of course, have made an attempt to

cope with the problem of money in politics. A survey of state cor-
rupt practices legislation indicates that the following represents a
cross-section of the state efforts: 25 Receipts and disbursements
must be declared by candidates and political committees. Reports
must be filed both for primaries and general elections. Bribery and
other illegal activities are outlawed. There may be laws dealing
with the sources of income, either outlawing certain forms of contri-
butions or severely restricting them. There may also be limitations
on the amount of money which may be spent and raised by and
on behalf of a candidate. Penalties run from a minor fine to ouster
from office (or nomination if the offense is prosecuted prior to the
general election) and prohibition from seeking office for a term of
years.

26

20. W. GOODMAN, THE Two-PARTY SYSTEM IN THE UNITED STATES
542 (1965).

21. Id.
22. L. OVERACKER, MONEY IN ELECTIONS 202 (1932).
23. H. ALEXANDER, MONEY, POLITICS AND PuBLIc REPORTING 6-7 (1963).
24. Id. at 7.
25. See Appendix.
26. California's newly enacted Political Reform Act of 1974, for exam-

ple, provides:

[Vol. 8
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Likewise, the Congress of the United States was finally prodded
into reforming the Corrupt Practices Act 27 and in 1971 enacted the
Federal Election Campaign Act 28 which tightens up on contribu-
tions, reporting and expenditures.

Although many of the state laws have been modernized during
the past few years,2 9 whether these laws will accomplish the goal
of election reform is a matter of wide concern.80  Nebraska's new
Corrupt Practices Act 38 is one of the so-called state reforms and
is the focal point of this article. Its accomplishments can only be
measured by reference to a well-reasoned set of objectives. The
goals will be set out, the federal law analyzed briefly and the Ne-
braska law in detail with an eye toward recommending changes in
its coverage, reporting, handling provisions and penalties.

THE GOALS OF ELECTION REFORM

A particularly comprehensive statement of recommendations
for election finance reform can be found in the 1968 Committee for
Economic Development publication, Financing a Better Election
System.32 This document, while covering more than just finance
reporting and disclosure, interweaves many suggestions to shore up
lagging confidence of the American electorate in its political proc-
esses. It is equally appropriate for state and federal election re-
form.

The major recommendations of the CED were:
1. Generous tax incentives should be provided to encourage

broad-based public support for campaign financing.
2. Stringent disclosure requirements on every aspect of politi-

cal financing must be imposed and enforced, both at national and

No person convicted of a misdemeanor under this title shall be a
candidate for any elective office or act as a lobbyist for a period
of four years following the date of the conviction unless the court
at the time of sentencing specifically determines that this provision
shall not be applicable. A plea of nolo contendere shall be deemed
a conviction for purposes of this section....

WEST. CAL. GOV'T CODE § 1, tit. 9 (Calif. Voters Pamphlet (June 4, 1974)
primary election).

27. Federal Corrupt Practices Act of 1925, ch. 368, tit. III, 43 Stat. 1070.
(this is codified throughout titles 2, 18 U.S.C.).

28. Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat.
3.

29. For a brief survey of campaign practices legislation in the states
see CAMPAIGN PRACTICES REPORTS 7-11 (June 17, 1974).

30. Miller, Campaign Clean-Ups in the States, Wall Street Journal,
June 11, 1974, at 6, col. 4-6.

31. NEB. REV. STAT. §§ 32-1134-32-1155 (Reissue 1974).
32. COMMITTEE FOR EcoNoMIc DEVELOPMENT, FINANCING A BErTm ELEc-

TION SYSTEM (1968).
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CREIGHTON LAW REVIEW

state levels. All candidates, political parties, associations, and other
organizations engaging in election activities should be required to
file full disclosure statements quarterly, as well as 20 and 10 days
before each primary and general election. All these statements
ought to be open to examination and publication.

3. All necessary election and primary costs that do not bene-
fit one candidate or party or position on election issues against any
other are properly a public responsibility and should be conducted
at governmental expense.

4. Congress should establish a simple and universal pattern
for complete voter registration, including citizens who are abroad,
for all national elections.

5. Federal subsidies should be used to expand the potential
capabilities of the growing number of educational television outlets
for public enlightenment on political affairs.

6. Congress should permit commercial broadcast concerns to
schedule political programs through repeal of Section 315 of the
Federal Communications Act (requiring "equal time" on television
and radio broadcasts for all candidates for the same office, however
many and however minor).

7. A preferential Presidential primary should be held in all
states on the same date.

8. State constitutions and statutes-and local charters-should
be revised to limit elective offices to one chief executive (with pos-
sibly a teammate lieutenant governor or other deputy) and a pol-
icy-making legislative body for each unit of government. Terms
of office should generally be extended to four years.

9. Corporations and labor unions should be treated alike with
respect to political campaign contributions and activities. Both
should be prohibited from using corporate funds or union dues to
support any candidate or political party at any level of government,
either through direct cash contributions or through services in kind,
such as, compensation to officers or employees for time used in fact
for campaign purposes. Stringent penalties for violation should be
imposed and enforced.

10. Ceilings presently imposed -by law on campaign expendi-
tures by candidates or political organizations and on individual con-
tributions should be repealed.

While these recommendations might be considered far too broad
for any reasonable expectation of enactment, they at least echo, and
are echoed in, statements of others who have devoted their energies
to studying the problem of campaign finance. Frank Sorauf sug-

-.1i4 [Vol. 8
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gested that the policies of law making bodies toward money in poli-
tics fall into four categories: restrictions on sources of money, re-
strictions on sizes of contributions, restrictions on expenditures and
control by publicity.3 3 A fifth classification is added by David
Adamany of the University of Wisconsin: government subsidiza-
tion of politics.34

Many of these recommendations can be summed up in a state-
ment by Professor Martin Lobel,

Since we can limit but not eliminate the importance of
money in campaigns, the best solution is to provide infor-
mation to the voters disclosing who is contributing how
much to whom in order that a rational decision can be 'made
when the ballots are cast.35

THE NEW FEDERAL RESPONSE

The Federal Corrupt Practices Act of 192536 is now a thing of
the past having been superseded by the Federal Election Campaign
Act of 1971,37 which not only broadens the coverage of the law but
tightens up the reporting and disclosure provisions which had been
subject to massive evasion over the life of the old legislation.88

Now not only primaries, caucuses and conventions but also all can-
didates for any federal office are included in the coverage, as well

33. F. SORAUF, PARTY POLITICS IN AMERICA 324-26 (2d ed. 1968).
34. D. ADAMANY, CAMPAIGN FINANCE IN AMERICA 215 (1972).
35. Lobel, Elections: An Analysis of the Oklahoma Corrupt Practices

Act, 20 OKLA. L. REV. 381, 382-83 (1967).
36. Federal Corrupt Practices Act of 1925, ch. 368, tit. III, 43 Stat. 1070.
37. Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat.

3 (hereinafter cited as F.E.C.A.). The Congress also enacted Revenue Act
of 1971, Pub. L. No. 92-178, tit. VII-VIII, 85 Stat. 560-74. This latter legisla-
tion is important as an adjunct to the election reform law and provides a
modicum of tax incentive and public financing for campaigns. Fleishman,
Freedom of Speech and Equality of Political Opportunity: The Constitu-
tionality of the Federal Election Campaign Act of 1971, 51 NORTH CAROLINA
L. REV. 389, 397 (1974) provides the best summary of the law:

Title VII of the Revenue Act establishes tax incentives for political
contributions for the first time in the nation's history. The incen-
tives are available in federal, state, and local elections and can be
claimed for contributions to candidates, committees, or political
parties. A single taxpayer may claim, in the alternative, either a
tax credit of one-half of the amount of contributions up to a maxi-
mum credit of twelve and a half dollars, or a tax deduction of one-
half of the amount of contributions up to a maximum deduction
of fifty dollars ....

Title VIII . . . provides for a tax check-off in the amount of
one dollar for a single taxpayer or two dollars for taxpayers filing
joint returns, to be paid into a Presidential Election Campaign
Fund within the Treasury. Taxpayers may designate a particular
political party to receive their tax check-off. ...
38. See note 9 supra.
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as any political committee which "anticipates receiving contribu-
tions or making expenditures during the calendar year in an aggre-
gate amount exceeding $1,000." 39

The new law has strengthened reporting 40 and disclosure 4' reg-
ulations and requires the filing officer to publish a report including
the name of any contributor of more than $100.42 The reports pre-
pared by the filing officer must be filed with the Secretary of State
of each state in which a committee operates or wherein a candidate
for national office is running for nomination or election.43 It not
only limits the amount of money which a candidate or his family
may contribute to a campaign 44 but also limits the amount which
may be spent for communication media by a candidate. 45 No person
may sell media space without first obtaining from the candidate
or his representative written assurance that such an expenditure
will not go over the limit imposed by the law.46

How the new federal law will operate can be discerned from
the litigation it has generated. Probably the most important case
to date was Pichler v. Jennings47 in which officers of the New York
'Conservative Party sought a declaratory judgment and injunctive
relief regarding the Act's limitation on the amounts which a can-
didate may spend on the communications media. The media have
the obligation under the law of informing the candidate of the cost
of advertisements and must obtain a certificate from him that the
expenditure would not cause the candidate to exceed his spending
limit.48 The plaintiffs asserted that Title I infringed on their free-
dom of expression by giving the maj or-party candidate a veto-power
through his refusal to issue an expenditure certificate. A candidate
who had secured a major-party nomination but was also endorsed
by the Conservative Party could prevent the latter from expressing
its views, by refusing to certify that he was not over the spending
limit.49 The plaintiffs also charged that Title III infringed upon

39. F.E.C.A., § 303, 86 Stat. 14. See also THE COMMON CAUSE MANUAL
ON MONEY AND POLITIcs 7-12 (1972).

40. F.E.C.A., § 302(c) (2), 86 Stat. 13, and § 304(b) (2), 86 Stat. 15.
41. F.E.C.A., §§ 302(c) (2), 304(b) (2), 86 Stat. 13, 15.
42. F.E.C.A. § 308(a) (7), 86 Stat. 17.
43. F.E.C.A. § 309(a), 86 Stat. 18.
44. 18 U.S.C. § 608 (1970).
45. F.E.C.A. § 104, 86 Stat. 5.
46. F.E.C.A. § 104(b), 86 Stat.,6-7.
47. 347 F. Supp. 1061 (S.D.N.Y. 1972).
48. The maximum is ten cents per voting age resident in the jurisdic-

tion, or $50,000, which ever is greater. F.E.C.A. § 104(a) (1) (A), 86 Stat.
5.

49. 347 F. Supp. 1061, 1063 (S.D.N.Y. 1972).

[Vol. 8
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their freedom of association because public disclosure of contribu-
tors might deter their participation for fear of reprisals.5 0 In dis-
missing the complaint, however, the court found that the plaintiffs'
assertions were too speculative, and failed to state a claim upon
which relief could be granted.5 1

In a second suit, the American Civil Liberties Union sought to
run an advertisement in the New York Times expressing its oppo-
sition to President Nixon's stand on busing.5 2 The Times refused
the advertisement claiming that the ACLU did not comply with
the Act's requirement that a person wishing to publish an adver-
tisement in derrogation of a candidate file a certificate that the ad
did not exceed his spending limitation.53 The ACLU brought this
action challenging the validity of Title I and to determine whether
it was subject to Title III, requiring financial disclosure of any po-
litical organization. In ruling that Title I is unconstitutional and
the plaintiffs were not subject to the disclosure requirement,54 the
court found that Title I establishes impermissible prior restraints
and discourages free and open discussions of matters of public con-
cern. The court ruled that Title III is subject to narrow interpreta-
tion and is intended to cover only committees whose purpose is that
of influencing an election, and not organizations such as the ACLU
whose movements deal with national policy.5

Section 610 of the Federal Election Campaign Act prohibits cor-
porate contributions in connection with any federal election.56 In
Ash v. Cort,57 a Bethlehem Steel Company stockholder attempted
to enjoin the company's spending for an ad criticizing "careless
rhetoric" of some unidentified political candidates accusing big busi-
ness of failing to carry its fair share of the tax burden. The prelim-
inary injunction was denied with the court holding that the adver-
tisement was not directed to the election of a specific person nor
at any candidate, committee, party or organization.5 8  The court
also emphasized that since Congress had passed the law primarily
to protect the public, the plaintiff had failed to show that Congress
intended to create a private cause of action.59

50. Id.
51. Id.
52. American Civil Liberties Union, Inc. v. Jennings, 366 F. Supp. 1041

(D.D.C. 1973).
53. Id. at 1043.
54. Id. at 1051.
55. Id. at 1056-57.
56. 18 U.S.C. § 610 (1970).
57. 350 F. Supp. 227 (E.D. Pa. 1972).
58. Id. at 231.
59. Id.
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A fourth action held that the National Committee for Impeach-
ment does not qualify under the Act as a political committee and
thus is not required to file statements.6 0 Here the Committee had
published an advertisement in the New York Times calling for the
impeachment of President Nixon and the trial court, finding the
Committee a political committee, enjoined the officers from accept-
ing contributions and disbursement of money unless it filed state-
ments and reports required under the law. But the court of appeals
reversed and remanded, 61 concluding the concern of Congress was
primarily with groups organized by or at least authorized by a can-
didate and whose primary concern was a specific campaign for fed-
eral office.6 2 Here, since neither of these tests was met the court
held that the Committee was not subject to the provisions of the
law.

It is apparent from these cases that courts, in construing the
Federal Election Campaign Act, will maintain a jealous regard for
the rights of organizations and individuals to express themselves
freely on public issues and will look closely at the intention of the
Congress to control campaign activity as opposed to vigorous discus-
sion of public issues. It appears unfortunate, however, that there
is no creation of a private right to litigate under the Act for it thus
becomes possible to have advertisements refused and for the ag-
grieved party to have no right or remedy to insure open debate
over maj or election issues.

It is less apparent that the Federal Election Campaign Act will
accomplish the goals of controlling expenditures and subjecting
contributions to the light of publicity while removing public abuse.
One commentator has written:

By any sanguine estimate, the Act simply will not control
the level of overall campaign expenditures, it will not even
control the level of media expenditures, and it will not re-
duce the extent of deterrence to impecunious would-be can-
didates. Finally, its enforcement mechanism will not pro-
vide the public with reliable, even-handed, non-partisan ad-
ministration of federal elections.6

THE NEBRASKA ELECTION "REFORMS"

The new Nebraska Corrupt Practices Act was passed during

60. U.S. v. National Committee for Impeachment, 469 F.2d 1135, 1142
(2d Cir. 1972).

61. Id. at 1142.
62. Id. at 1140.
63. Fleishman, Freedom of Speech and Equality of Political Opportu-

nity: The Constitutionality of the Federal Election Campaign Act of 1971,
51 NoRTH CAROLINA L. REV. 389, 471 (1974).

[Vol. 8
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the 1973 session of the Unicameral and became effective September
2, 1973.64 The statute repealed the old provisions on corrupt prac-
tices, most of which had been enacted into law originally in 1899.65

It will be demonstrated that the 1973 Nebraska statute is really
not new at all. As a matter of fact, it is generally a rehash and
codification of provisions which had been in the law for some time.
Moreover, it creates no new machinery, few developments with re-
spect to reporting and disclosure, and no new rights for the elector
who is attempting to uncover abuse in the political system. One
of the only innovative developments in the Corrupt Practices Act66

was repealed in 1974. A thorough analysis of the 1973 law is essen-
tial to understand its inadequacies.

The definition-of-terms provisions contain the following:
A "candidate" is any individual seeking nomination or election

to the office of Governor, Lieutenant Governor, Auditor of Public
Accounts, Secretary of State, Attorney General, State Treasurer,
Public Service Commissioner, member of the State Board of Educa-
tion, member of the Board of Regents of -the University of Nebraska,
member of the Legislature, any district or county office, city offi-
cials of any home rule charter city, and directors of any public
power district which grosses more than $40 million annually. 6 For
purposes of the Act, an individual is deemed to seek nomination
or election if he has either taken the necessary actions under the
law to qualify for accepted contributions or made expenditures or
given his consent for any other person to accept contributions or
make expenditures with a view toward securing his nomination or
election.6 8 But "candidate" does not include any judge selected

64. L.B. 267, [1973] Laws of Neb. 762, §§ 1-22, codified in NEB. REv.
STAT. §§ 32-1134--1155 (Reissue 1974).

65. Id. § 23, [1973] Laws of Neb. 775, Compare ch. 29, Laws of Neb.
1899. The exceptions were the provision making it unlawful to convey
healthy voters to the polls (ch. 176, §§ 1, 2, [1911] Laws of Neb. 554) and
the prohibition against corporate contributions (ch. 19, §§ 1, 2 and 3, [1897]
Laws of Neb. 185) and the disposition of fines collected for violations of
the corporate contribution ban (ch. 19, § 3, [1897] Laws of Neb. 185). In
1969, new provisions were added regarding nomination and election expense
statements, legalizing corporate contributions and banning anonymous cir-
culars (ch. 259, §§ 60, 61; ch. 266, § 1; and ch. 267, § 1, [1969] Laws of Neb.
996-998; 1027; 1028).

66. L.B. 877, [1974] Laws of Neb. 815, amending NaB. REV. STAT. § 32-
1149 (Reissue 1974) which removed the requirement that only corporations
not doing business with the state or its subdivisions could make contribu-
tions.

67. L.B. 877, [19741 Laws of Neb. 815, amending Nus. REv. STAT.
§ 32-1134(1) (Reissue 1974).

68. Id. The 1974 Session added this language: "Any person who holds
himself or herself out as a candidate for elective office and receives contri-
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under article V, section 2169 of the state constitution nor directors
of natural resource districts.70

A "proposition" means a lawfully submitted proposal for an
amendment to the state constitution, for calling a state constitu-
tional convention, for enacting a statute by initiative or for the re-
peal of any act of the legislature by referendum. It does not include
amendments to city charters.7'

"Election" means not only primary, special and general elec-
tions, but also any meeting of a political party central committee
at which a candidate or nominees for any of the controlled offices
are chosen.

7 2

"Political committee" means any committee, political party, or-
ganization, or association of two or more people which raises, re-
ceives or expends or directs raising, receipt or expenditure of money
or other things of value to be used wholly or in part in promoting
or preventing the nomination or election of any candidate or class
of candidates, or in promoting or preventing the approval of any
proposition.

7 8

The "receipt" definition includes all forms of contributions ex-
cept services given by nonprofessional personnel for which compen-
sation would not normally be asked or given, volunteered services
which are not given in the regular course of business, necessary
travel expenses of the candidate, and filing fees. 74

Finally, there are sections defining "person" to include individ-
uals, associations, corporations and labor organizations.7 5 There is
also a scienter provision7 6 and a provision which designates the

butions on that basis shall file all financial reports required by law as if
he or she were a candidate."

69. Id. This exemption exists despite the fact that under the constitu-
ticin a judge will run three years from the date of his appontment and each
six years thereafter in an election against his record. NEB. CoNST., art. V,
§ 21(3).

70. The exemption for directors of Natural Resources Districts was
eliminated by L.B. 877(1), [1974] Laws of Neb. 815.

71. NEB. REv. STAT. § 32-1134(2) (Reissue 1974).
72. Id. § 32-1134(3) (Reissue 1974).
73. Id. § 32-1134(4) (Reissue 1974).
74. Id. § 32-1134(5) (Reissue 1974).
75. Id. § 32-1134(6) (Reissue 1974).
76. Id. § 32-1134(7) (Reissue 1974).
An act shall be found to have been done knowingly or with knowl-
edge when the person charged therewith either (a) had actual
knowledge that it would violate the provisions of . . . [the law],
(b) had reason to know that such act would violate the provisions
of . . . [the law], or (c) proceeded to perform the act without rea-
sonable regard to or inquiry into whether or not it would violate
... [the law].
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Secretary of State, county clerks and election commissioners as the
filing officers for disclosures required by the Act. 77

Two criminal sanctions were added to the provisions of Section
32-1134 in 1974. The first makes it unlawful to "loan, deposit,
advance, give, or contribute in any manner any sum of cash in ex-
cess of fifty dollars" to a political committee or on behalf of a can-
didate.7 8  This is a felony class crime with punishment of a fine
of $100 or twice the value of the contribution, whichever is higher,
by imprisonment for not less than a year, or by both. The second
makes it unlawful for a candidate, his committees or representatives
to accept such a contribution. Violators are subject to similar pen-
alties plus the voiding of the election if the malefactor is a can-
didate. 79

Political committees must appoint and constantly maintain a
treasurer and assistant treasurer who must be Nebraska residents
and whose responsibility it is to receive, keep and spend all money
and other valuable things of the committee.80 Unless the commit-
tee has a treasurer, it may not handle any financial matters.81 Fur-
thermore, all money must pass through the hands of the treasurer
and it is unlawful either for a political committee or any of its mem-
bers to spend the money until the funds have passed through the
treasurer's hands.82

Under a 1974 amendment, the committee treasurer must file
with the appropriate state filing officer a statement of organization
which sets out the committee, its proper name, its officers and their

But query whether this makes a candidate liable for the deficiencies, de-
liberate or not, of committees operating on his behalf.

77. Id. § 32-1134(8) (Reissue 1974). This would seem to mean that
a candidate for city council in North Platte, a city of the first class, would
file not with the Lincoln County clerk, but with the Secretary of State. Two
additional definitions were added by L.B. 614, [1974] Laws of Neb. 352. One
is, "Money shall mean any negotiable instrument or other circulating me-
dium in general use expressible in money values, but shall not include any
cash as defined in subdivision (10)." L.B. 614, § 1(9), [1974] Laws of Neb.
354. The other is, "Cash shall mean any coined metal, paper issued by the
government, or other legal tender in general use upon which the govern-
ment stamp has been impressed to indicate its value. Id. § 1 (10).

78. L.B. 614, § 2, [1974] Laws of Neb. 354.
79. Id. § 3, [1974] Laws of Neb. 354. These two provisions were en-

acted with the emergency clause and by virtue of section 4 became opera-
tive on June 1, 1974, so as to avoid applying to the May, 1974, primary
election, even though the act was approved by the Governor on March 22,
1974.

80. NEB. REv. STAT. § 32-1135 (Reissue 1974). The committee has the
option of appointing an assistant treasurer if it deems it necessary and de-
sirable.

81. Id.
82. NEB. REV. STAT. § 32-1136 (Reissue 1974).
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addresses, the candidate or issue it is supporting, the address where
the treasurer is registered to vote and his political party. At the
end of the campaign or within sixty days following the applicable
election the treasurer must file a statement setting out the dispo-
sition of the committee, its debts and how surplus funds are dis-
posed of.83

The treasurer is charged with keeping a complete, accurate and
detailed book of accounts which includes not only the amount, but
also the date, object for which it was received or spent, and the
name and address of the donor or recipient . 4 Every person who
receives or spends more than $100 for purposes outlined in the law
must also keep detailed records unless he receives it from or pays
it to the treasurer of a political committee.8 5

Section 32-1138 goes one step further in that it requires any
person receiving or expending money or things of value to keep
records and these must be furnished to the treasurer of a political
committee not later than eight days after an election in connection
with which it was received or spent.8 6 That report in turn becomes
part of the treasurer's statement and account.8 7

All claims against either candidates or political committees
must be presented within ten days following the election for which
they were incurred and Section 32-1139 makes it unlawful to pay
any claim not presented within this time unless either the candidate
or the treasurer notifies the filing officer of the facts and circum-
stances surrounding such payment, including all information re-
quired under law within five days after such payment.8 8

Both the candidate and the treasurer are required to file pe-
riodic written and sworn statements of receipts and expenditures.
Times specified for each filing are at least fifteen days before each
election, five days before the election, and not more than twenty
days after each election.8 9 The statement must include the follow-
ing elements.

1. The name and address of the candidate or committee.

2. The office sought by the candidate. This includes all can-
didates a committee is supporting, and if the entire ticket of a po-

83. L.B. 877, [1974] Laws of Neb. 817-18, amending NEB. REV. STAT.
§ 32-1135 (Reissue 1974).

84. NEB. REv. STAT. § 32-1137 (Reissue 1974).
85. Id. § 32-1138 (Reissue 1974).
86. Id.
87. Id.
88. Id. § 32-1139 (Reissue 1974).
89. Id. § 32-1140(1) (Reissue 1974).
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litical party, then the name of the party as well as information
on any proposition the committee is supporting or opposing.

3. The names of all banks, safety deposit boxes or other depos-
itories used by the candidate or committee for campaign funds and
things of value.

4. The amount of cash on hand at the beginning of a reporting
period, including the names and addresses of all contributors.

5. The full name and address of each person who has made
one or more contributions in an aggregate amount in excess of $100,
along with the dates and amounts.

6. The total sum of contributions made to or in behalf of the
committee or candidate during the reporting period and not other-
wise reported.

7. The name and address of each political committee or can-
didate from whom the reporting committee or candidate received
or to which it made a contribution or expenditure.

8. Loans to or from any person within the reporting period
in an amount of more than $100, together with the full names and
addresses of the lenders. Verified statements must also be filed
setting forth the terms of such loans and the conditions for repay-
ment and an additional report must be filed within five days after
repayment of the loans.

9. The total amount of proceeds from the sale of tickets to
each dinner, luncheon, rally and other fund raising event, including
mass collections and sales of campaign paraphenalia. This must
include the full names and addresses of those who purchased tickets
in an amount in excess of $100.

10. Each contribution, rebate, refund or other receipt not oth-
erwise listed.

11. The total sum of all receipts by or in behalf of such com-
mittee or candidate during the reporting period.

12. The name and address of each person to whom expendi-
tures in excess of $100 are made, including the amount, purpose
and date of the expenditure and the name and address of the can-
didate and the office sought.

13. The name and address of each person to whom an expendi-
ture for personal services, salaries or reimbursed expenses in excess
of $100 has been made and which is not otherwise reported, includ-
ing the amount, date and purpose of the expenditure.

14. The total sum of expenditures during the reporting period.

15. The amount and nature of all debts and obligations owed
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by or to the committee or candidate, the full names and addresses
of the obligors or obligees and the purpose of such debts. 90

These statements must be complete as of five days before each
filing deadline. They shall be cumulative but if there has been
no change in an item reported, only the amount need be carried
forward. And if no contribution or expenditure has been made
since the last report the treasurer or candidate shall so report.91

The person filing the statement must swear to its absolute ac-
curacy and completeness.9 2

Section 32-1141 requires the filing officer to keep the records
filed for eight years and hold them open for inspection at all reason-
able times. Copies may be produced in court with the force and
effect as if the original were produced. After eight years have
elapsed following the filing, the records shall be destroyed by the
filing officer or his successor in office.93

No nomination or election certificate may be issued to any can-
didate required to file a statement of receipts and expenditures
until the statements have been filed and no person may enter upon
the duties of any office until he shall have filed all statements re-
quired. Furthermore he shall not receive any salary or emolument
for any period prior to the filing of the reports.9 4

Unlawful acts are enumerated in Section 32-1143. They include
neglecting to keep the books of account with intent to conceal or
distort the information required, mutilation of the books, failing
to file on time and further failing to file within five days of receipt
of written notice from the filing officer, and the commission of any
other act declared to be unlawful with the purpose of furthering
the purposes of the committee.9 5 These violations are punishable
as misdemeanors with the imposition of a fine of from $100 to $500,
or imprisonment from 30 to 60 days, or both.96

The filing officer is authorized within four years of an election,
if reasonable cause exists to believe that a candidate or treasurer
commitited any of the unlawful acts, to notify the Attorney General
whose duty it shall be, after investigation and upon reasonable

90. Id. § 32-1140(2) (Reissue 1974).
91. Id. § 32-1140(3) (Reissue 1974).
92. Id. § 32-1140(4) (Reissue 1974).
93. Id. § 32-1141 (Reissue 1974).
94. Id. § 32-1142 (Reissue 1974).
95. Id. § 32-1143 (1) (Reissue 1974). The statute also prohibits the com-

mission of "any other act declared unlawful or made punishable by any
law of this state" or permitting "the commission of any such act by another
person acting in behalf of such committee ...

96. Id,
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cause, to bring appropriate action or to instruct the county attorney
of the county in which such person resides to bring an action and
the county attorney is ordered to follow such instruction. 7

Similar provisions have been placed in the statute regarding
the filing of charges against an elected candidate.9 8

Section 32-1145 permits electors to file charges with the Attor-
ney General setting forth the following charges against an elected
official:

1. filing of false or incomplete statements, and

2. failure or refusal to file statements required under the law
following receipt of notice from the filing officer.99

The application to the Attprney General shall state that the
elector desires him to bring an action to have the election declared
void and the office declared vacant on account of such violation. 100

The application must be accompanied by a bond in the sum of
$1,000.' 10 Within thirty days the Attorney General must have com-
pleted an investigation to determine if there is reasonable cause
for action, begin an action or instruct the appropriate county attor-
ney to do S0.102 However, if the Attorney General or the county
attorney fails to bring the action, the applicant may bring it at his
own expense and by his own attorney, but in this case no recovery
for costs and disbursements shall be made against the state.10 3 The
court taking jurisdiction may raise the bond upon such terms as
it deems fit, and failure to comply with any such order may result
in dismissal at the cost of the applicant and his sureties. 0 4  These
actions shall have preference on the docket of the court over all
other civil actions.105

97. NEB. REV. STAT. § 32-1143 (2) (Reissue 1974).
98. Id. § 32-1144 (Reissue 1974). At best this section is a duplication

of section 32-1143; at worst, it results in hopeless confusion. In § 32-1143,
the Attorney General is authorized to instruct a county attorney to bring
an action against a person charged with violating the law, but those persons
include candidates; in § 32-1144, the focus is on the candidate, but he is
already covered in the previous section.

99. Id. § 32-1145(1) (Reissue 1974).
100. Id.
101. Id. § 32-1145(2) (Reissue 1974). The bond must be subscribed ei-

ther by two sureties who will justify in double the amount of the penalty
exclusive of all their debts and liabilities and property exempt by law from
levy and sale or execution or an incorporated surety company authorized
to do business in Nebraska.

102. Id. § 32-1145(3) (Reissue 1974).
103. Id. § 32-1145(4) (Reissue 1974).
104. Id. § 32-1145(5) (Reissue 1974).
105. Id. § 32-1145(6) (Reissue 1974).
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If any of the charges are sustained, with the exception of those
involving defamation and set forth in Section 32-1147, judgment
shall be rendered declaring the election void, ousting and excluding
the defendant from office, and declaring the office vacant, to be
filled in the manner provided by law or by the state constitution.106

If judgnient is rendered against the defendant, costs are assessed
against him, but if none of the charges are sustained, costs are ren-
dered against the applicant and his sureties.10 7

No person is excused from answering any questions relevant
to the facts claimed on the ground that the answer would tend to
incriminate or degrade the person so testifying. 08 But the testi-
mony shall not be used against the person so testifying in any sub-
sequent civil or criminal action and he shall not be liable to indict-
ment, prosecution or punishment for the offense with reference to
which his testimony was given except for perjury.10 9

An action for defamation may not be brought against the appli-
cant unless it can be shown that the applicant knew that one or
more of the material allegations were false or that the applicant
proceeded -to file the application or petition with reckless disregard
for whether or not such allegations were false." 0

Certain defenses against elector applications and private suits
are provided by statute. They may be raised when the defendant
can establish by a preponderance of the evidence with respect to
the charges:

1. such violation was not committed by the defendant but was
committed contrary to orders or without the knowledge or conniv-
ance of him;'.1

2. the defendant took all reasonable means for preventing the
commission of violations;" 2

3. the violation was of a trivial, unimportant, and limited char-
acter, not materially affecting the result of the election." 3

106. Id. § 32-1145(7) (Reissue 1974).
107. Id. § 32-1145(8) (Reissue 1974).
108. Id. § 32-1145(9) (Reissue 1974).
109. Id.
110. Id. § 32-1146 (Reissue 1974).
111. Id. § 32-1147(1) (Reissue 1974).
112. Id. § 32-1147(2) (Reissue 1974).
113. Id. § 32-1147(3) (Reissue 1974). This third provision of defense

is particularly disturbing, for an elected official might well argue that the
failure to file a post-election statement could not possibly have had a bear-
ing on the election itself. In Thornton v. Johnson, 453 P.2d 178 (1969), that
state's supreme court said,

In Cook v. Corbett (446 P.2d 179 [1969]), we rejected the argument
that conduct is not material unless it changes the result of the elec-
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Section 32-1148 duplicates section 32-1141, except that it pro-
vides that retention and final disposition of such records shall be
as specified 'by the State Records Board, 114 instead of being auto-
matically destroyed by the filing officer after eight years.

The new law continues to permit corporations, foreign or do-
mestic, to make contributions to political committees and campaigns
and allows corporation personnel to participate in such contribu-
tions.1 5 The 1973 version of the statute provided that if such con-
tributions were made, a report had to be filed with the Secretary
of State within five days of the date of the contribution disclosing
the nature, date, value, recipient and purpose of the contribution.
A sworn statement had to be filed stating that the corporation

. . . was not a party to any contract with the State of Ne-
braska or any agency, instrumentally, or subdivision

tion. We held that material was used in the statute in the sense
of substantial as compared to trivial or unimportant. To be ma-
terial a violation must be capable of having some possible effect
upon the election. If it were otherwise, voters would be disenfran-
chised by an act of the candidate which could not have an effect
upon the election. We hold that signing a blank report after the
election is immaterial for the purpose of declaring the election for-
feited; because, having occurred after the election, it could not have
possibly affected the election outcome.

Id. at 185.
This same kind of result had been reached some thirty years earlier

in Wisconsin when, in State ex tel. Hampel v. Mitten, 278 N.W. 431 (1938)
the court construed the statute

[T]o deny ouster in all cases where the violations were either tech-
nical, insubstantial, or trivial, or where from the very nature of the
violation the minds of the electors could neither have been cor-
rupted nor misled, as where the violation consisted of a mere omis-
sion to perform some prescribed act which was ancilary or auxil-
iary to the main purpose of the law but which, of itself, could have
no tendency to influence the minds of the electors .... A literal
compliance with the act would result in defeating the will of the
electors because of insubstantial oversights on the part of the can-
didates....

Id. at 434. Accord: State ex rel. Pelishek v. Washburn, 270 N.W. 541
(1936).

114. NEB. REV. STAT. § 32-1148 (Reissue 1974). The eight year retention
found in § 32-1141, however, is not found in this section. Compare NEB.
REv. STAT. §§ 84-1201-1220 (Reissue 1971) the Nebraska Records Manage-
ment Act. It is possible, under §§ 84-1214-84-1214.01 for the State Records
Board to order the retention of the records which might have further ad-
ministrative, legal, historical or fiscal value. Since the Secretary of State
is the State Records Administrator as well as the principal filing officer
under the Corrupt Practices Act, and an elected, partisan official, the pro-
viso in NEB. REV. STAT. § 84-1214 (Reissue 1971) that the "board may estab-
lish clearly defined categories of records as to which . . . requests for per-
mission to destroy may be acted upon by the administrator himself, without
prior reference to the board" ought to be repealed or modified to retain
campaign filing statements in perpetuity.

115. L.B. 877, § 3, [1974] Laws of Neb. 818, amending NEB. REV, STAT,
§ 32-1149 (Reissue 1974).
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thereof for the rendition of services, or for the furnishing
of any material, supplies, or equipment, or for the sale of
any land or building to the State of Nebraska or any
agency, instrumentality, or subdivision thereof, and had
commenced no negotiation for such a contract which had
not been terminated. 116

This prohibition against corporate givers being a party to a
state or political subdivision contract, however, was repealed in 1974
by L.B. 877.117

Both the corporation and its officers, directors, agents or serv-
ants violating the provision shall be punished by a fine of ten times
the value of the contribution, but not less than $500 for the first
offense. A second conviction results in a mandatory cancellation
of the corporation's charter, if it is organized under Nebraska law,
and a declaration of forfeiture of its right to do business in Ne-
braska if it is foreign."18

Candidates and their committees and agents are prohibited
from making any expenditure as a compensation for a vote."1 9 The
violation of this provision carries a $100 fine, and if committed by
a candidate, voids his nomination or election. 20

Candidates, their agents or committees are forbidden to promise
to perform any particular act or to pursue any particular course
of action in return for a contribution. A violation of either of these
provisions is a misdemeanor carrying a fine of not less than $200
and a voiding of nomination or election if performed by a candi-
date.

21

116. NEB. REv. STAT. § 32-1149 (Reissue 1974).
117. L.B. 877, § 3, [1974] Laws of Neb. 818.
118. NEB. REV. STAT. § 32-1149 (Reissue 1974).
119. Id. § 32-1150 (Reissue 1974).
120. Id.
121. Id. § 32-1151 (Reissue 1974). These two sections may be a signifi-

cant improvement over the older provisions. NEB. REv. STAT. § 32-1101 (Re-
issue 1968, ch. 99, § 367, [1951] Laws of Neb. 419) (repealed by the Corrupt
Practices Act of 1973 (L.B. 267, [1973] Laws of Neb. 762) banned giving
away or treating to "any drinks, cigars, or other refreshments" and forbade
a candidate or his agents to "pay out, give, contribute, or expend any money
or other valuable thing as compensation for a vote or votes or the promise
of a vote or votes." The extreme in interpreting this law is seen in State
ex rel. Burkett v. Swanson, 137 Neb. 704, 291 N.W. 481 (1940) a cause in
which Burkett said he would serve as a Congressman without pay so long
as the federal budget remained unbalanced. He testified he made the state-
ment without knowledge of its legal effect and offered to unconditionally
repudiate it in the event it was held to be disqualifying. The Secretary
of State cancelled his filing and the supreme court upheld the cancellation
stating that his comments constitute a species of bribery which will invali-
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There is also a prohibition against financial payments or offers
in connection with the naturalization of any alien, with the penalty
being from $100 to $500 fine, imprisonment from 10 to 30 days,
or both.

1 22

All persons and committees are prohibited from printing, pub-
lishing or distributing any form of statement concerning covered
candidates, parties and issues-including city charter propositions-
without legibly printing on the material "the name of the person
or committee at whose instance or request such photograph, hand-
bill, pamphlet, advertisement, circular, post card, placard, or letter
is so printed, published, reproduced, or distributed, and of the per-
son who ordered such printing .... -123 This printing must include
the address and name of individuals of two committee members,'12

and the violation is a misdemeanor, carrying a fine of from $200
to $500.125 Commercial printers and publishers who have prepared
these materials are not subject to penalties of these provisions. 1 26

These provisions, in addition, do not apply to windshield stickers,
yard signs, bumper stickers, or to official ballot pamphlets, or cards
"containing only biographical and other factual information relat-
ing to a candidate and printed or reproduced at the request of such
candidate or his committee.' 12

date an election. See also State ex rel. Tomka v. Janing, 183 Neb. 76, 158
N.W.2d 213 (1968) in which a challenger pointed out certain dubious prac-
tices of his opponents, including maintenance of a jail concession, require-
ment of a three cent payment from deputies for mileage and keeping a
flower fund, practices which the challenger indicated he would discontinue
if elected. The supreme court held that this offer was not bribing the elec-
torate but was stated merely to demonstrate the corruptness of his oppo-
nent. The language of the statute seems to focus on the gift or promise as
a compensation for votes. Thus, the perennial practice of distributing
emery boards to the ladies, combs to the men and sunshade made of card-
board to all comers at a state or county fair is permitted.

122. NEB. REV. STAT. § 32-1152 (Reissue 1974).
123. Id. § 32-1153 (Reissue 1974).
124. Id.
125. Id. § 32-1155 (Reissue 1974).
126. NEB. REV. STAT. § 32-1154 (Reissue 1974).
127. Id. § 32-1153 (Reissue 1974). Until 1969, the following provision

was part of Nebraska law: "Election of members of governing body of
school districts are excepted from the provisions of this chapter relating to
the manner of voting and conduct of elections, except as otherwise provided
in Chapter 79." NEB. REV. STAT. § 32-901 (Reissue 1968). That provision
was repealed by ch. 257, § 44, [1969] Laws of Neb. 956. While it may have
been the intention of the Legislature to include school elections in the cov-
erage of the Corrupt Practices Act, it must be remembered that the defini-
tion of candidate refers to "district" and not to school district, NEB. REV.
STAT. § 32-1134(1) (Reissue 1974) and the definition of "proposition" seems
to exempt school bond issues. NEB. REV. STAT. § 32-1134(2) (Reissue 1974).
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COMPARATIVE ANALYSIS OF NEBRASKA'S
OLD AND NEW LAWS

The Nebraska Corrupt Practices Act of 1973 and the amend-
ments of 1974 are not substantially different from what had been
part of the state's law for many years.

There had been scattered through the old election law provi-
sions for the creation of and reporting by political committees of
all funds received and expended on behalf of or in opposition to
candidates or issues.1 28 While both candidates for election and po-
litical committees were required to file reports, only political com-
mittees were required to file them prior to the election, however.129

Following the initial filing, political committees were required to
file a report on each day they received more than $100 from one
person.1 30 While this provision might appear to have protected the
public's right to know who was financing a campaign, that protec-
tion was nullified by the fact that large contributions could have
been made on the last day of a campaign so that reporting would
not have taken place until after voting.' 3 ' The candidates for town-
ship, precinct, school district and city officers or village trustees
were exempt from the filing requirements. 3 2

The old law had prohibited an elected official from entering
upon the duties of his office if he had failed to file the required
statements, nor could he receive any salary or emolument for any
period prior to the filing. ' 33

128. NEB. REV. STAT. §§ 32-1116 - 32-1121 (Reissue 1968) repealed by
Corrupt Practices Act 1973, L.B. 267, [1973] Laws of Neb. 762.

129. NEB. REV. STAT. §§ 32-1102, 32-1103, 32-1120 and 32-1121 (Reissue
1968), repealed by L.B. 267, § 23 [19731 Laws of Neb. 775. The 1972 provi-
sions of §§ 32-1102 and 32-1103, repealed by L.B. 267, § 23 [1973] Laws of
Neb. 775, required candidates for nomination and election respectively
"within ten days after (the nomination or election) . . . (to) make out a
statement in writing and file the same with the county clerk or election
comissioner of the county in which he resides. . . ." Political committees,
on the other hand, had to file a report "fifteen days before each and every
caucus, convention, or election . . ." Ch. 266 § 1, [1969] Laws of Neb. 1027
(formerly NEB. REV. STAT. § 32-1120 (Cum. Supp. 1972)), repealed by L.B.
267, § 23, [1973] Laws of Neb. 775.

130. Id. Ch. 266 § 1, [1969] Laws of Neb. 1027, repealed by L.B. 267,
§ 23, [1973] Laws of Neb. 775.

131. Ch. 115 § 2, [1953] Laws of Neb. 368, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775, required a final accounting within twenty days
following an election.

132. Ch. 259 § 59 [1969] Laws of Neb. 995, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775, required a final accounting within twenty days
following an election.

133. Ch. 99, § 371, [1951] Laws of Neb. 423, repealed by L,B. 267, § 23,
[1973] Laws of Neb. 775,
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Electors were permitted to file an application with the Attor-
ney General charging failure to comply with the Corrupt Practices
Act 3 4 and the Attorney General, in turn, was required to bring
the action, provided a bond was posted by the applicant in the
amount of $1,000.135 If the Attorney General failed to act, the elec.
tor had the right to bring the action on his own and with his attor-
ney, but if he won, no costs could be recovered from the state.1 30

Under the old law, such an action could not be brought against
a member of the legislature or of Congress. 3 7  Additional bond
could be required,138 and as under the new statute, the cause took
docket preference. 13 9 If the charges were sustained, the office
holder was ousted and the seat declared vacant, with charges as-
sessed against the defendant. 1 40  A provision immunized any wit-
ness (from prosecution) because of his testimony. 14 1

While members of the legislature were exempt from challenges
directly or through the Attorney General, 4 2 the old law did provide
that their elections could be challenged under the general contest
of election statutes. 143

134. Id. § 372, [1951] Laws of Neb. 423, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

135. Id. § 373, [1951] Laws of Neb. 424, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

136. Id. § 375, [1951] Laws of Neb. 425, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

137. Id. § 381, [1951] Laws of Neb. 426, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

138. Id. § 376, [1951] Laws of Neb. 425, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

139. Id. § 377, [1951] Laws of Neb. 425, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

140. Id. § 378, [1951] Laws of Neb. 425, repealed by L.B. 267, § 23, [1973]
Laws of Neb. 775. The vacancy would be filled in a manner provided by
law or by the constitution. This is, at best, a mixed blessing, for it could
result, in the case of a contested election and ouster of, say, the Auditor
of Public Accounts, a total disenfranchisement of all Nebraska voters, for
under the constitution such a vacancy is filled by the Governor. NEB.
CONST., art. IV, § 21. See also NEB. REV. STAT. § 32-1040 (Reissue 1974).
Oregon seems to have had a provision which allowed the court to appoint
the "next-runner up" in an election or nomination when the original candi-
date was disqualified by violation of the Oregon Corrupt Practices Act. This
provision was amended in 1969 at which time a provision not unlike Ne-
braska's was adopted. See Rees, Uncandid Candidates and the Oregon
Corrupt Practices Act, 50 ORE. L. Rav. 299, 307 (1971).

141. Ch. 99, § 380, [1951] Laws of Neb. 426, repealed by L.B. 267 § 23,
[1973] Laws of Neb. 775.

142. Id. § 372, [1951] Laws of Neb. 423, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

143. Id. § 381, [1951] Laws of Neb. 426, repealed by L.B. 267 § 23, [1973]
Laws of Neb. 775. The present election contest laws are found in NEB. REV.
STAT. §§ 32-1001-32-1002 (Reissue 1974), see in particular §§ 32-1001.06 and
32-1001.10.
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Perhaps it was the lawmakers' feeling that elections of mem-
bers of the legislature could already be contested which precipitated
repeal of Section 32-1115, but an analysis of the method of challeng-
ing elections and certain constitutional barriers only adds confusion
to that presumption. First, the statutes provided that the contest
provisions could be applied to any election of the State of Nebraska,
for any of the following reasons: 1 44 

-(1) when misconduct, fraud
or corruption on the part of the judges of the election had been
sufficient to change the result; (2) when the incumbent was not
eligible for the office at the time of the election; (3) when the in-
cumbent had been convicted of a felony, unless restored to his civil
rights at the time of the election; (4) when the incumbent had given
or offered to any elector, judge, clerk or canvasser a bribe for pro-
curing his election; (5) when illegal votes had been received or legal
votes rejectd at the polls sufficient to change the result; (6) when
any error of the board of canvassers in counting the votes, or in
declaring the result of the election might have changed the result;
(7) when the incumbent was in default as a collector and custodian
of public money or property; or (8) when any other cause showed
that another person had been legally elected.

Secondly, the old provision relating to contesting elections of
legislative members stated that the causes included ". . . any of the
grounds for which elections to other officers are required to be
avoided.' u 45 That latter provision having been repealed, may the
election of a legislator be voided for violations of the provisions
of the new Corrupt Practices Act which contain some grounds not
specified in the contesting provisions? A more intriguing question
is whether courts have any jurisdiction to hear cases dealing with
qualifications of members of the legislature, for the Nebraska Con-
stitution provides that "the Legislature shall . . . be the judge of
the election, returns, and qualifications of its members .... ,,141

In Powell v. McCormack,147 the Supreme Court of the United
States concluded that the House of Representatives was without
power to exclude any person duly elected by his constituents and
meeting the requirements set out in the Constitution. 148 Similarly,
since the Constitution of Nebraska sets out the qualifications of the

144. NEB. REV. STAT. § 32-1001 (Reissue 1974).
145. Ch. 99, § 381, [1951] Laws of Neb. 426, repealed by L.B. 267 § 23,

[1973] Laws of Neb. 775.
146. NFs. CONST. art. III, § 10.
147. 395 U.S. 486 (1969).
148. For a different point of view see, Ionisopoulos, A Commentary on

the Constitutional Issues in the Powell and Related Cases, 17 J. PuB. L.
103 (1968).
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members of the legislature,1 49 it is doubtful if the legislature alone
can add to them. Moreover, to permit the courts to judge qualifi-
cations of members of the Nebraska Legislature would run counter
to the political question doctrine' 50 or to the very specific separa-
tion of powers provision in the Nebraska Constitution.'

There is no consistency in state court opinions on the subject.
For example, in Oregon, in Combs v. Groener'52 the Oregon Su-
preme Court held that the constitution of that state' 5 precluded
consideration by the judiciary of a matter left solely to the law
making body. A different result was reached in Hawaii'54 where
two constitutional provisions came into direct conflict; 15 5 the state
court nevertheless ruled that judicial bodies could hear election con-
tests since the legislators had enacted the laws outlining the proce-
dures. Powell v. McCormack was not directly applicable since it
dealt with Congress' judging the federal constitutional qualifica-
tions of its members and courts were the only impartial body to
which the task could be delegated.

The better, and ultimately more reasonable solution, given the
potential constitutional clash, is a scheme similar to that found in
the former Nebraska Statutes Sections 32-1001.06 to -1001.10 and
amplified by the Minnesota Supreme Court,' 56 which has indicated
that after the evidence has been received, the legislature may accept
or reject it. There would at least be a guarantee for the compulsory
obtaining of evidence.'57

149. NEB. CONST., art. III, § 8. One must be an elector and have resided
within the district from which he is elected for a year before the election.

150. Baker v. Carr, 369 U.S. 186 (1962).
151. NEB. CONST., art. II, § 1: "The powers of the government of this

state are divided into three distinct department ... and no person or collec-
tion of persons being one of these department, shall exercise any power
property belonging to either of the others, except as hereinafter...
[provided] ."

152. 472 P.2d 281 (1970).
153. OREGON CONST. art. IV, § 11: "Each House . . . shall . . . judge

of the election, qualifications, and returns of its own members ..
154. Akizaki v. Fong, 461 P.2d 221 (1969).
155. HAWAII CONST. art. III, § 13 makes each house the judge of the

elections, returns and qualifications of its own members and art. II, § 7
states that contested elections shall be determined by a court of competent
jurisdiction in such manner as shall be provided by law.

156. State ex rel. Haines v. District Court Seventh Judicial Dist., 61
N.W. 553 and Phillips v. Ericson, 80 N.W.2d 513 (1957). For variations on
a theme see State ex rel. Schmeding v. District Court of the Sixth Judicial
District in and for Morton County, 271 N.W. 137 (1937) and State ex rel.
Andrews v. Quam, 7 N.W.2d 738 (1943).

157. Ch. 155, § 7, [1961] Laws of Neb. 469, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.
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This much, at least, is clear. Under pre-1973 law, the Nebraska
Legislature reserved to itself the right to judge election contests
of its members. That determination was based on constitutional
grounds and any attempt to shuffle it to the Attorney General, pri-
vate citizens and ultimately the courts would most likely fail.

The old law had a provision making it unlawful for any candi-
date or committee "to run or cause to be run any conveyance for
the purpose of conveying voters to the polls" with an exception
for carrying -the sick or disabled to the election if their attendance
would be impossible without such transportation.'5 8 While repeal
of this provision and substitution of the provisions outlawing ex-
penditures as compensation for a vote might appear to result in
confusion over whether transporting persons to the polls is permit-
ted, the reasonable construction is that such transportation, while
involving an expenditure, is permissible if not conditioned on the
promise of a vote.159

Until 1969, it was unlawful for corporations to make campaign
contributions. 16 0  The 1973 law allowed corporate contributions but
prohibited corporations doing business with the state or its subdivi-
sions from participating in election contests. 6 1 In 1974 the legisla-
ture eliminated the ban on corporations doing business with the
state from making contributions. 62 It should be remembered that
the reporting requirements may make it impossible for the public
to learn of such corporate involvement in sufficient time prior to
the election so as to know who is supporting what candidate. 1 5

CRITIQUE AND RECOMMENDATIONS

In comparison with some recent state campaign practices legis-
lation' 64-and particularly California's Political Reform Initia-

158. Ch. 99, § 394, [1951] Laws of Neb. 432, repealed by L.B. 267, § 23,
[1973] Laws of Neb. 775.

159. The more penetrating inquiry is why, until 1973, should a sick per-
son have been any less grateful than a healthy one for a ride to the polls?

160. Ch. 99, § 395, [1951] Laws of Neb. 432, as amended by Ch. 267,
§ 1, [1969] Laws of Neb. 1029.

161. NEB. Rsv. STAT. § 32-1149 (Reissue 1974).
162. L.B. 877 § 3 [1974] Laws of Neb. 818, amending NEB. REV. STAT.

§ 32-1149 (Reissue 1974).
163. Id. It is possible for a corporation to make a massive contribution

following the election, thereby wiping out a last-minute debt of a successful
candidate. It is also possible for lobbyists to give campaign contributions
and expensive gifts to politicians.

164. Florida, for example, places limits on contributions WEST'S F.S.A.
§ 106.08; limits on spending (A candidate for governor in a general election
is limited to $350,000). Id. § 106.10 bans certain expenditures Id. § 106.15
and grant powers of inspection to the division of elections Id. § 106.23.
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tive' 65-Nebraska's 1973 and 1974 controls are relatively weak and
not comprehensive. There are, of course, many protections found

in the Nebraska laws as previously noted. These include the fol-
lowing:

1. The law requires candidates and political committees to

keep detailed records of and report all receipts and expenditures
on a periodic basis.

2. The law requires -the filing officer to retain the records for

a period of eight years and to make access to such records avail-
able during reasonable hours.

3. The law prohibits a person from entering upon public office
if he fails to file the required statements and prevents him from
receiving any of the salary and emoluments prior to the filing.

4. The law provides for a method of enforcement and removal
from office using machinery available in the Attorney General's of-

fice or a private action.

5. The law immunizes important witnesses from prosecution,
thereby helping to insure their ,cooperation in an action charging
violation of the Corrupt Practices Act.

6. The illegal practices sections outlaw vote buying, making
of extraordinary promises in return for votes, and procurement of
votes by securing naturalization of aliens.

7. The law requires identification of persons responsible for
political propaganda.

But there are likewise myriad weaknesses in the Corrupt Prac-

tices Act. An examination of them is essential if the law is to be
amended to the benefit of the people of Nebraska.

1. The law does not apply to cities which do not have home
rule charters. The Nebraska Constitution 66 limits such forms of
government to cities with a population of 5,000 or more. There
are only 30 such municipal corporations in Nebraska at the present

time, and thus there are 507 communities whose officials are exempt
from the reporting and disclosures provisions of the Corrupt Prac-
tices Act.16T

165. The law enacted by the people of California on June 4, 1974, limits
spending for statewide campaigns, requires full disclosure, stops anonymous
contributions, prohibits lobbyists from giving money and gifts to politicians
and creates a nonpolitical commission to investigate, subpoena, levy fines
and seek criminal penalties for violators. See California Voters Pamphlet,
June 4, 1974.

166. NEBR. CONST. art. XI, § 2.
167. Nebraska Legislative Council, Nebraska Blue Book, 609 (1972).
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2. The absence of spending limitations, while recommended as
reasonable legislation by the Committee for Economic Develop-
ment,165 nevertheless is potentially disastrous for the candidate
without financial resources. Although there is a theory" 9 that no
absolute correlation exists between the amount of money spent in
a campaign and the chances of success for the candidate on whose
behalf the money is spent, the current law seems to operate on the
assumption that open records will be the great equalizer of all re-
sources of all candidates. It is critical, however, that a) there is
no limit; b) there is no limit on the amount the candidate may
spend of his own funds; c) there is no limit on the amount which
may be spent by a corporation or labor union political committee;
d) there is no limit on post-election contributions. Thus, it is not
only possible that last minute infusions of funds could influence
the outcome of an election but also that there would be generous
post-election donations, both of which the electorate may be kept
ignorant of.

It should be noted that serious and respected scholars have
urged the removal of ceilings both on contributions and spending,
since these limits may infringe on highly protected and valuable
first amendment rights. Professor Thomas Emerson has suggested
that "[ii f the government can equalize the amount of speech uttered
in a campaign, by controlling the volume of expenditures for ex-
pression, why cannot it equalize the amount of speech uttered on
any subject?"'170 Professor Joel Fleishman indicated that a defect
of the limits is that they constrict the amount of political informa-
tion available to the public.1 1 And Professor Marlene Nicholson
has written that the most serious first amendment problem pre-
sented by campaign finance reform involves expenditure ceilings:

Such ceilings are ineffective unless some method is devised
to include expenditures on behalf of candidates as well as
expenditures by them .... But if expenditures by others

168. C.E.D., Financing a Better Election System 25 (1968). It should
be noted that the C.E.D. recommendation was not based on the inadvisa-
bility of such limits but rather on the presumption that "[t]hese ceilings
have not had the intended effects. Instead, they have led to evasions, secret
manipulations, and outright but unpenalized violations."

169. R. DAHL, WHO GovEsmS? 226 (1961); D. ADAMANY, CAMPAIGN FI-
NANCE IN AMERICA (c. 1,1972).

170. T. EMERSON, THE SYSTEM OF FREE ExPRESSION, 639 (1970).
171. Fleishman, Freedom of Speech and Equality of Political Oppor-

tunity: The Constitutionality of the Federal Election Campaign Act of 1971,
51 Nowm CAROLINA L. REv. 389, 454 (1974). See also United States v. C.I.O.,
355 U.S. 106, 144, 65 S. Ct. 1349 (1948). Rutledge, J., concurring: "To the
extent they [rights of free and full discussion] are curtailed the electorate
is deprived of information, knowledge and opinion vital to its function."
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are attributed to the candidate, he or she may unexpectedly
find the expenditure allowance used up before the cam-
paign is over. The only practical solution is to give the
candidate veto power over expenditures made on his or her
behalf; however, this solution in effect results in delegating
to a private individual-the candidate-the right to place
a prior restraint upon utterances by others on his or her
behalf.1 72

3. The law does not require publication of reports filed at the
expense of the state or its political subdivisions, nor is there any
formal mechanism for their circulation to the electorate. 178  The
diligence of a free press is the sole instrument between an informed
electorate and failure of the public to discover massive campaign
contributions from questionable sources. 74

4. The law does not apply to judicial elections. 17 5 While the
Nebraska Merit Plan for Judicial Selection17 6 has eliminated con-
tests between candidates for the office of judge in some cases, 77

vigorous campaigns can be waged against an incumbent jurist dur-
ing which large sums of money can be spent with absolutely no
reporting to the public of the sources or purposes.

5. There is no provision in the Corrupt Practices Act for an
audit of expense statements filed by the candidates or their political
committees. 178 Thus, there is no state-imposed assurance that the
statements filed are accurate reflections of the receipts and expendi-
tures. The filing officer is not provided with any machinery to
accomplish an audit nor is he competent to review the reports with
an eye toward making a report of violations of the law to the Attor-
ney General. The private citizen is in even less of a position to
carry out his option under the law. The creation of a State Elec-

172. Nicholson, Campaign Financing and Equal Protection, 26 STAN-
FORD L. REv. 815, 846 (1974).

173. This is not to suggest that the state go into the news business nor
that the state could ever require the media to print or broadcast filed re-
ports.

174. The filing of last pre-election statements mandated by NE. REV.
STAT. § 32-1140 (Reissue 1974) is, in most cases, too late for publication
in Nebraska's weekly newspapers, which are printed on Wednesday or
Thursday.

175. NEB. REV. STAT. § 32-1134 (Reissue 1974).
176. NEB. CONST. art. VI, § 21.
177. NEB. REV. STAT. § 24-504 (Cum. Supp. 1972) provides that "[clounty

judges shall be elected on a nonpolitical ticket for terms of four years."
178. The California Political Reform Initiative, ch. 10 requires audits

for candidates and committees on whose behalf $25,000 of expenditures have
been made or who has received fifteen percent of the vote. These audits
are public documents containing findings with respect to the accuracy of
each report.
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tions Office would help resolve this problem, provided it was allo-
cated sufficient professional staff to accomplish audits. 179

6. There is no enforced control by a candidate of a political
committee so that, while the candidate may comply with the provi-
sions of the law, the committee may fail to do so. 180 The maximum
penalty for the committee's failure is a minor misdemeanor charge
and even though the law provides a presumption of knowledge on
the part of the candidate for his committee's culpability, this knowl-
edge would not necessarily result in removal from office. The pre-
sumption is not irrebuttable and a candidate could expiate himself
-by proof that to "his knowledge" the committee was complying with
the law.

7. While the law could ultimately remove a nominee from the
ticket or an elected official from office, it does not bar his seeking
office again almost immediately. The better provision would make
the candidate fully responsible for all actions of .his committees and
agents181 and prohibit him from seeking office for a period of
years.

1 82

8. There is no penalty in the law for a candidate's misrepre-
sentations of facts during a campaign. The much tougher Oregon
law prohibits writing, printing or circulating any material when
it is known that it contains "... any false statement of material
fact relating to any candidate or political committee .... 3 The
penalty provided for violation of this law is deprivation of the

179. Compare id. c. 3 and WEsT's F.S.A. Sec. 106.23 and California Vot-
ers Pamphlet, June 4, 1974.

180. Likewise, there is no presumption that any committee operating
on behalf of a candidate even has his authorization to raise funds or expend
them. See F.E.C.A., tit. III, § 302(e) 86 Stat. 13: "Any political committee
which solicits or receives contributions or makes expenditures on behalf of
any candidate that is not authorized in writing by such candidate to do so
shall include a notice on the face or front page of all literature and adver-
tisements published in connection with such candidate's campaign by such
committee or on its behalf stating that the committee is not authorized by
such candidate and that such candidate is not responsible for the activities
of such committee."

181. The problem is discussed in Lobel, Elections: An Analysis of the
Oklahoma Corrupt Practices Act, 20 OKLA. L. REv. 381, 395 (1967). Under
British Law, a candidate found guilty of committing a corrupt practice
through his agents is incapacitated from standing for office for seven years.
14 HALSBURY's LAWS Or ENGLAND 231 Pt. 3, § 8 (406ff).

182. The new California Political Reform Initiative, ch. 11, § 91001 pro-
vides: "No person convicted of a misdemeanor under this title shall be a
candidate for any elective office or act as a lobbyist for a period of four
years following the date of the conviction unless the court at the time of
sentencing specifically determines that this provision shall not be applica-
ble."

103. QtE. REv, STAT. § 260, 532(1) (1973),
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"nomination or election.' 1 8 4 These provisions are not unlike those
in Minnesota, which has one of the oldest of the statutes imposing
forfeiture for false statements made in a campaign. 85 A note in
the Harvard Law Review called for the adoption of a model state
law which, inter alia, would require:

Section 1. If any candidate for nomination or election
to office publishes untrue matters concerning an opposing
candidate for that office, and such publication would con-
stitute a basis for a cause of action for defamation, his nom-
ination or election should be void, unless he believed rea-
sonably and in good faith in the truth of the matters pub-
lished.18 6  (Citations omitted).

While the reference to defamation would have to be eliminated
since New York Times v. Sullivan,8 7 if the object of corrupt prac-
tices legislation is to keep elections open and honest, a law voiding
an election for a knowing misrepresentation is desirable.

9. The law forgives trivial offenses in the requirement of re-
porting without specifying what is material to the outcome of an
election. 88 Thus, it is conceivable that a candidate could sign the
post-election report in blank allowing his staff to fill it out'8 9 and
a court would be forced to conclude that such an act, though out-
side the spirit of the law, did not materially affect the outcome
of the election. As a matter of fact, no action performed or duty
omitted following an election could possibly affect it. so

10. While the Federal Elections Law requires filing of certain
statements with appropriate state filing officers, the provisions of
that act are inconsistent with the state retention requirements.' 9 '

11. The bill makes no provision for public financing of elec-
tions' 92 nor does it expressly limit the use of public funds by an

184. Id. at § 260-532(7) (1973).
185. MINN. STAT. § 211.08 (Cum. Annual Pocket Part 1974) proscribes

the making of false statements and sec. 211.39 (Cum. Annual Pocket Part
1974) proscribes the taking of office if found guilty of having made the
statements. Id.

186. Avoidance of an Election or Referendum When the Electorate Has
Been Misled, 70 HARV. L. REv. 1077, 1089-90 (1957).

187. 376 U.S. 254 (1964).
188. NEB. REV. STAT. § 32-1147(3) (Reissue 1974).
189. Id.
190. These statements deal primarily with federal elections. F.E.C.A.

in general.
191. F.E.C.A. 2 U.S.C.A. § 439 (b) (2) (pocket part 1972) requires the

Secretary of State to retain such reports for ten years or in the case of can-
didates to the House of Representatives, for five years. Nebraska requires
retention for eight years. NEB. REV. STAT. § 32-1141 (Reissue 1974).

192. Compare The Presidential Election Campaign Fund Act, 26
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incumbent. 193 By strict limitations on the use of public funds and
by provisions allowing for the use of the extensive and excellent
Nebraska Educational Television Network, the bill could help offset
the tremendous advantages of incumbency.19 4

CONCLUSION

It is apparent from this analysis that the Nebraska Corrupt
Practices Act as amended leaves a great deal to be desired. The
inordinate influence of big money in elections is preserved in the
Nebraska scheme. While many of the loopholes for evading detec-
tion of fat cat contributors have been eliminated by the Act, the
reporting requirements can be used to the advantage of those who
would prevent the public from knowing the source and amount of
all contributions in sufficient time to avoid being influenced by slick
advertising campaigns.

The scope of the law is insufficient; the penalties are, for the
most part, small deterrent to wrongdoing; and the remedies avail-
able to the aggrieved citizen are expensive and time consuming.

Thirty years ago in his autobiography, 195 the late Senator
George W. Norris recounted two appropriate vignettes in his life.
One dealt with the scandalous campaign instituted against him by
the use of tainted money in defiance of existing corrupt practices
legislation. Another recounted the struggle to inaugurate the one-

U.S.C.A. §§ 9001-9013 (Pocket part 1973). See also IowA CODE ANN. 56.18
(1973):

Any person whose state income tax liability for any taxable year
is one dollar or more may designate one dollar of such liability
to be paid over to the Iowa Election Campaign Fund for the ac-
count of any specified political party ... when submitting his state
income tax to the department of revenue ....

See also ORE. REV. STAT. § 316.102 (1973) permitting a credit for a deduction
to a political campaign.

193. See, e.g., the California Political Reform Initiative, ch. 9, sec. 89001
provides: "No legislative newsletter or other mass mailing shall be sent
at public expense by or on behalf of any elected state officer after the
elected state officer has filed a declaration of candidacy for any office."

194. See, e.g., K. BAILEY, CONGRESS IN THE SEVENTIES 9 (1970):
For the incumbent legislator, especiall for members of the House,
campaigning is an unending activity. he facilities and perquisites
at his disposal for conducting a continuous campaign are so sub-
stantial that many congressman "belive that, aside from isolated
instances where an overriding issue is present, there is little excuse
for defeat."

Quoting in part C. CAPP, THE CONGRESSMAN: HIs WORK AS HE SEEs IT
331 (1963). See also, Congressional Perquisites and Fair Elections: The
Case of Franking Privilege, 83 YALE L.J. 1055 (1974), and Nicholson, Cam-
paign Financing and Equal Protection, 26 STAN. L. REV. 815, 847-52 (1974).

195. G. NORRIs, FIGHTING LIBERAL 285-301 and 344-55 (1961).
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house legislature, one of the more progressive and intelligent politi-
cal decisions ever adopted by the people of Nebraska. It is hoped
that in the very near future, the legislature will honor the faith
which the Nebraska citizens expressed in creating the Unicameral
by -adopting a truly modern, comprehensive Corrupt Practices Act
insuring the integrity of the electoral process.
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STATE AND STATUTE TIME OF FILING FINANCIAL WHO MUST FILE
STATEMENTS FOR ELECTIONS

BE OR AFTEa

Alabama 80 days committee
ALA. CoDE; tit. 17, § 279 § 279
§§ 268 et seq.
(1958, Supp. 1973).

Arizona Primary-10 candidate and corn-
AiZ. REV. STAT. ANN. days §§ 16-423, mittee §§ 16-423,
4§ 16-401 et seq. 16-425 16-425
(1956, Supp. 1972-73). General-30 candidate and corn-

days §§ 16-461, mittee treasurer
16-452 § 16-451, 16-452

Arkansas 60 days all candidates
ARK. STAT. ANN. § 3-1102 § 3-1102
§§ 3-1101 et seq.
(Supp. 1973).

California 40 days, 12 65 days candidate and corn-
Cal. Gov't Code §§ 81000 et seq. days § 84200 § 84200 mittee § 84200
(Political Reform Act of 1974)
published in E. BROWN. 37 days, 7 days 70 days committee proposing
CALIFORNIA VOTERS PAMPHLET § 84203 9 84203 a measure § 84203
35 (1974).

Colorado Primary- all candidates
COL. REV. STAT. ANN. 10 days
§ 49-21-51 (1963). General- all candidates

30 days and committees
9 49-21-51 § 49-21-51

Connecticut 30 days after campaign treasurers
CONN. GEN. STAT. REv. general, or if of all committees
99 9-333 et seq. (1967). unsuccessful in § 9-335

primary 30 days
after primary.
§ 9-341

Florida Once every 45 days treasures of candidates
FLA. STAT. ANN. § 106.011 quarter until and then or committees
et seq. (Supp. 1974-75). the 40th day supplemental

before election, reports may
then every Mon. be required.
& on 5th day 9 106.07 9 106.07
before. § 106.07.

Hawaii 20 days after candidate and com-
HAWAII REV. STAT. general election mittees § 12-122
99 12-121 et seq. (1968). or if unsuccess-

ful in primary,
20 days after
frimary.

12-122

Zndiana 45 days candidate and treasurer
IND. ANN. STAT. 9 29-5707 9 29-5707
§§ 29-5701 et seq.
(Burns Supp. 1974-75).

Iowa 20th day of January, May, July, committees
IOWA CoDE ANN. §§ 56.1 et seq. October.
(1973, Supp. 1974-75). § 56.6 § 56.6

Kansas annually treasurer of committees
KAN. STAT. ANN. § 25-901 § 25-901
§ 25-901 et seq. (Supp. 1972).

30days candidates
§ 25-904 .§ 25-904



ELECTION LAWS

WHAT MUST BE FILED LIMITATIONS
ON EXPENSES

PENALTIES FOR FAILURE
TO FILE

All expenditures over $5; all receipts yes no certificate of election is-
over $10; all names and addresses of § 272 sued § 281
contributors and to whom money paid.
§ 279

Primary: Candidates file expenses; in primary misdemeanor §§ 16-455, 16-424,
committees file receipts and expenses. § 16-426 16-425
§§ 16-423, 16-425

General: Candidates all receipts and
total expenditures and names § 16-451;
all contributions over $10 and all ex-
penditures over $5, and names and
addresses of all contributors and those
to whom the sums were paid and
aggregate amounts. § 16-451

All expenditures over $25. §a -1102 no misdemeanor
§ 3-1102

All receipts & expenditures, name of yes misdemeanor-fine up to
person giving or receiving over $50, §§ 85100-08 greater of $10,000 or 3 times
addresses, occupations, name of em- the amount not reported. Upon
ployer. § 84210 conviction cannot be a candidate

or lobbyist for 4 yrs.
§§ 91000-02

All receipts & expenditures, name, yes misdemeanor-up to $1,000 fine,
amount, purpose. § 49-21-51 Campaign Practice 1 yr., or both

Reports June 17, §§ 49-21-4(2), 49-21-51
1974 at 8

All receipts, promises or expenditures no $1,000 fine and up to 1 year
over $15; names, addresses, purposes. I 9-345
§ 9.335

Amount of funds, expenditures & yes misdemeanor plus civil penalty
receipts; names, addresses, purposes. § 106.10 I 106.19
§ 106.07

Expenditures of receipts, amount, per- no misdemeanor
on, purpose. § 12-122 § 18-4(5)

Receipts, expenditures, promises, lia- no misdemeanor
bilities, debts, obligations. § 29-5707
§ 29-5707 § 29-5708 § 29-5708

Amounts, contributions, expenditures, yes $1,000 fine or 80 days
names and addresses. § 56.6 § 66.14 § 56.16

Amounts, persons, addresses, receipts, yes misdemeanor

expenditures and purposes. § 25-901 § 25-903 § 25-902, § 25-905

Expenditures and obligations. § 25-904

1974]



CREIGHTON LAW REVIEW

STATE AND STATUTE TIME OF FILING FINANCIAL
STATEMENTS FOR ELECTIONS

BEFoRH AFTEn

uc/ y Within 30 days
Rev. STAT. ANN. §123.086

23.010 at seq. (1973)
amended by SB 220
s of Kentucky [1974] 697. 32d & 12th days Within 30 days

before. § 123.086
§ 123.086
as amended

Maine
Me. REv. STAT. ANN.
tit. 21, § 1391 at seq. (1964,
Supp. 1973-74).

Maryland 7 days
MD. ANN. Cone art. 33, § 26-1 § 26-11
et seq. (1957, Supp. 1973).

Massachusetts 8th day
MASs GeN. LAWS ANN. ch. 55, § 16
§ 1 et seq. (Supp. 1974-75).

Michigan
MICH. COMP. LAWS ANN.
§ 168.901 at seq.
(Supp. 1978-74).

45 days
§ 1397

[Vol. 8

WHO MUST FILE

state and county
executive committees
§ 123.086 as amended

candidates and their
committees
§ 123.086 as amended

candidates and
treasurers § 1397

30 days or treasurer nomi
prior to candidate and
taking office mittee treasur
whichever is § 26-11
earlier. If
some bills un-
paid subsequent
filings required.
§ 26-11

30th day and candidate and
final on 10th treasurer § 16
day of January.
§ 16

10 days after candidates and
primary 20 treasurers § 16
days after
general
§ 168.906

nated by
corn-
ers

8.906

Minnesota 8th day for 10th day for candidates and
MINN. STAT. ANN. § 211.01 candidates & candidates and committees § 211.20
at seq. (1962, Supp. 1974). party corn- party com-

mittees mittees. Other
211.20 committees 30

days after.
§ 211.20

Mississippi 5 day of each Within 60 days candidate for state
Miss. Coos ANN. §§ 3179, month & Sat. for expenditures office
8181, 8193 (1956, Supp. 1971). before for § 3181 candidates for dist.

contributions office
§ 8179 candidates for county

offices

condidates for all
offices
§§ 3179, 3181

Missouri Within 30 days candidate and
Mo. Riv. STAT. j 129.110 treasurer § 129.110
§ 129.010 at seq. (1969). §129.230 § 129.230

Montana Within 20 days all candidates
MONT. Rev. CODES ANN. §23-4730 § 23-4780
§ 23-4727 at seq. (Supp. 1973).

Nevada primary- candidates and Senator
Nm. Rev. STAT. 15 days & Assemblyman
§ 218.082 at seq. (1973). general-

30 days
§ 218.084 § 218.034

Kenti
KY.
§ 2
as
Act



ELECTION LAWS

WHAT MUST BE FILED

All contributions over $100, all expenses
over $50 ; names, dates, addresses, oc-
cupations, purposes.
§ 123.086 as amended

All receipts & expenditures. § 123.086

LIMITATIONS
ON EXPENSES

no

PENALTIES FOR FAILURE
TO FILE

misdemeanor, fine up to $1,000,
1 year or both; nomination
void; attorney general may sue
for injunctive relief.
§ 123.991

Receipts, expenditures, liabilities,
names, addresses, amounts, purpose.
Names & addresses needed only for
contributions above $50 & expenditures
of $100 or more. § 1397

All expenses and contributions.
§ 26-12

yes
§ 1395

yes
§ 26-8

$5 for each day in default &
may be prohibited from having
name on ballot for a year.
§ 1398

misdemeanor; not allowed to
take office .§ 26-18, § 26-20

Receipts over $15 ($25 in some cases), yes 1 year, $1,000 fine or both
loans, expenditures over $25; names, § 17A § 16
addresses, dates, amounts, purposes.
. 16

Amounts, receipts, expenditures, debts, yes 2 years, $1.000 fine or both.
names, addresses, dates, purposes. § 168.902 § 168.920
§ 168.906. Oath not administered

§ 168.916

All sums, receipts, expenditures, debts, yes not permitted to hold office to
promises, dates, names, addresses, pur- .§ 211.06 (as which elected and gross mis-
poses must be given by candidates & amended 1974) demeanor § 211.39
party committees. Other committees
only totals & purposes. § 211.20

All contributions over $500. no fine up to $500
§ 3193

All contributions over $500.

All contributions over $100.

All expenses over $250.

Name and purpose. § 3179, 3181

All sums. persons, purposes, dates, yes candidate-$1,000 fine & cannot
§ 129.110, § 129.230 § 129.100 take office. treasurer-$50-$500

& 2-6 months. 8H 129.120, 129.
130, 129.250, 129.260.

All receipts & expenditures, promises, yes $25 fine for each day in default;
liabilities. § 23-4730 § 23-4727 deprived of nomination or office

§§ 23-4730, 23-4758

All expenses. § 218.034 yes misdemeanor or gross misde-
§ 218.032 meanor § 218.034, § 218.032
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CREIGHTON LAW REVIEW

STATE AND STATUTE TIME OF FILING FINANCIAL WHO MUST FILE
STATEMENTS FOR ELECTIONS

BEoRas AFTEH

New Hampshire Wed. before 2nd Fri. state committee and
N.H. REv. STAT. ANN. §§ 70:1 § 70:6 § 70:5, 70:6 major candidates.
et seq. (1970, Supp. 1973). §§ 70:5, 70:6

2nd Fri. candidates expending
§ 70:7 over $200. § 70:7

Wed. before 2nd Fri. all other committees
§ 70:8 § 70:8 expending over $200

§ 70:8

New Jersey 25th & 7th 15th day committees &
N.J. STAT. ANN. § 19:44A-1 day §§ 19:44A-8, §§ 19:44A-8 treasurers appointed
et seq. (Supp. 1974-75). 19:44A-16 19:44A-16 by candidate

§ 19:44A-8
§ 19:44A-16

Now Mexico 10 days candidates
N.M. STAT. ANN. § 3-19-1 §.§ 3-19-2 & 9 §§ 3-19-2 &9
et seq. (1953, Supp. 1973). 30days treasurer of

§3-19-18 committees § 3-19-18

Now York 10 days 20 days and candidates &
N.Y. ELECTION LAW § 323 then supple- treasurers §§ 321, 322
§ 320 et seq. (McKinney 1964). mental state-

ments § 323

North Carolia 10 days 20days candidates &
N.C. GEN. STAT. § 163-260 § 163-263 § 163-263 & 265 committees § 163-260
et seq. (1972, Supp. 1973). & 265

North Dakota
N.D. CENT. CODE
§§ 16-20-01 et seq. (1971).

Ohio 45 days candidates & corn-
OHIO REV. CODa ANN. 8517.10 mittees, associations,
H8 3517.08 et seq. persons, corps., unions
(Baldwin 1971). who make or receive

contributions. § 3517.10

Oklahoma within 15 days candidates & parties
OKLA. STAT. ANN. tit. 26, and supple- § 423.3
§ 423.1 et seq. (Supp. 1973-74). ments there-

after § 423.6

Oregon 10-7 days 30 days and candidates &
ORE. REV. STAT. §260.072 supplemental treasurers including

260.005 (1973). reports later individuals expending§§ 260.072, more than $25.
260.092 §§ 260.072, 260.158

Pennsylvania within 30 days candidate &
PA. STAT. tit. 25, § 3221 § 3227 treasurer § 3227
et seq. (1936, Supp. 1974-75).

Puerto Rico monthly
16 PuERTO RICO STAT. § 606
§ 602 et seq.

South Carolina during cam- Immediately candidate
S.C. CODE ANN. paign § 23-265 after § 23-265 § 23-265
§ 23-265 et seq. (Supp. 1973).

South Dakota within 80 days candidate &
S.D. COMPILED LAWs ANN. § 12-25-13 treasurer § 12-25-13
§ 12-25-1 et seq. § 12-25-17 § 12-25-17
(1967, Supp. 1974).

Tennessee within 30 days candidates &
TBNN. CODE ANN. 8 2-1001 campaign manager
§ 2-1001 et seq. (Supp. 1973). § 2-1002 *§ 2-1001 § 2-1002

Texas 40-31 days & within 31 days candidates, campaign
Tsx ELECTION CODE art. 14.01 20-7 days § 14.08 managers § 14.08
et 8eq. (1967, Supp. 1974). § 14.08
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ELECTION LAWS

WHAT MUST BE FILED LIMITATIONS
ON EXPENSES

Receipts, expenditures, names & ad- yes
dresses, nature of expenses. §§ 70:5-8 § 70:4

PENALTIES FOR FAILURE
TO FILE

misdemeanor if natural person,
felony if any other person
§ 70:19

All contributions & expenditures, loans, yes $1,000 fine
amounts, names, addresses, purposes. § 19:44A-7 § 19:44A-22
§ 19:44A-8, 19:44A-16

All expenditures. § 3-19-2 & 9 no petty misdemeanor, no certifi-
cate of nomination or election

All receipts & expenditures, amounts, issued §§ 3-19-7 & 19
names & purposes. .§ 3-19-19

All receipts & expenditures over $5,
amounts, names & addresses, purposes.
§§ 321, 322

All receipts, expenditures, amount,
names, addresses, purposes.
§§ 163-264 & 265

yes
N.Y. PENAL LAW
§ 781 (McKinney
1967)

yes

yes
* 16-20-04

misdemeanor N.Y. PENAL LAW
§ 776 (McKinney 1967)

misdemeanor
§ 163-266

All receipts & expenditures, debts, yes $900 fine and nomination or
amounts, names, addresses, purposes. 3517.08 election voided,
§ 3517.10 §§ 3517.13, 3599.44

All receipts & expenditures, names, ad- no up to $1,000, 6 months or both
dresses, description of contributions. § 423.9
§ 423.5

All receipts & expenditures over $25, yes fine-8% of total expenses,
amounts, purposes, names, addresses. § 260.027 name withheld from ballot, in-
§ 260.162 eligible for office for duration

of office for which a candidate.
§,§ 260.225-45.

Receipts & expenses, debts, amounts, no cannot take office
names, purposes. § 3227 § 3229

All receipts & expenditures § 606(a) yes misdemeanor-up to 6 months
§ 602 or $1,000 fine or both, ineligible

for office § 609

Pledge to file, and statement of all no barred from holding office until
expenditures. § 23-265 filing & misdemeanor, fine

$100-$500 or 1-6 months hard
labor or both. § 23-265

All money loaned, paid, received & yes misdemeanor, $1,000 or 6 months
promised, names & addresses. § 12-25-7 or both. §§ 12-25-13, 12-25-23
§ 12-25-13, .§ 12-25-17

All money received, spent, promised, no no election certificate, ineligible
names, amounts, purposes. § 2-1001 for office for 6 years.

§ 2-1005

All receipts & expenditures over $10, no $100-$5,000 fine or 1-5 years
amounts, names, addresses. § 14.08 § 14.08(i)
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CREIGHTON LAW REVIEW

STATE AND STATUTE TIME OF FILING FINANCIAL WHO MUST FILE
STATEMENTS FOR ELECTIONS

BEFoRE AirTm

Utah 10th day of June, July, Aug. candidates &
UTAH CODE ANN. Sept. & 5th day before secretaries of
§ 20-14-1 (Supp. 1973). § 20-14-7 committees § 20-14-7

Vermont 10 days 10 days candidate or his
VT. STAT. ANN. tit. 17, § 2053 .§ 2053 treasurer
Hi 2051 et seq. (Supp. 1974). §§ 2052 & 2053

Virginia within 7 days within 30 days treasurer designated
VA. CODE ANN. § 24.1-257 or before taking by candidate
.§§ 24.1-251 et seq. (1973). office which- § 24.1-257

ever is earlier.
Supplemental
reports may
be required.
§ 24.1-257

West Virginia 7-15 days within 30 days candidates &
W. VA. CoDa ANN. §§ 3-8-1 § 3-8-5 § 3-8-5 treasurers, persons,
et seq. (1971, Supp. 1974). organization § 3-8-5

Wisconsin Tues. before Tues. after candidate &
WIS. STAT. ANN. §§ 12.01 § 12.09 § 12.09 committee secretary
et seq. (1967. Supp. 1974-75). § 12.09

Wyoming within 30 days candidate
WYo. STAT. ANN. §§ 22.1-389 § 22.1-392 § 22.1-392
et eeq. (Supp. 1973).

within 20 days committee
§ 22.1-397 § 22.1-397, § 22.1-400
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ELECTION LAWS

WHAT MUST BE FILED LIMITATIONS PENALTIES FOR FAILURE
ON EXPENSES TO FILE

All receipts, expenditures, amounts, yes (on expendi- name not printed on ballot in
names, addresses, purposes. § 20-14-7 tures for media) general election or not able to

§ 20-14-7 take office, up to $1,000 or up
to 1 year or both. § 20-14-13,
20-14-14, 20-14-19.

Al expenses & receipts over $100, ex- yes up to $1,000 or 6 months
penses, purposes, names & addresses, § 2055 § 2056
contributions. § 2053

All receipts & expenditures, no ineligible for office
§§ 24.1-257 & 24.1-258 § 24.1-260

All receipts & expenditures, amounts, yes misdemeanor, $50 fine or 1 year
names, purposes. § 3-8-5 § 8-8-10 or both § 3-8-7

All receipts over $5, all expenditures, yes name omitted from ballot
names, addresses, purposes, total § 12.21 § 12.10
amounts, promises. § 12.09

All receipts, expenditures, promises. yes misdemeanor, ineligible for
§ 22:1-893 § 22.1-389 office § 22.1-394

All receipts, expenditures, names, pur-
poses. j 22.1-397
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