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Stenberg v. Carhart, 99-830
Dr. Leroy Carhart is a Nebraska physician who performs clinical abortions, including the

controversial "dilation and extraction," @&X) or "partial birth abortion" procedure. Carhart
brought suit in Federal Distnct Court seeking a declaration that a Nebraska law banning
"partial birth abortion" violates the Federal Constitution.

The District Court held the Nebraska.statute unconstitutional. On appeal, the Eighth
Circuit affirmed.

Held: The Nebraska statute is unconstitutional. The Court found that the Nebraska
statute's definition of "partial birth abortion" could be read to ban not only the D&X
procedure, but also other types of abortions. Because of this imprecise definition, the statute
is read by the Supreme Court as imposing an undue burden on a woman's ability to choose
other types of abortion.

Breyer (for the Court, with Stevens, O'Connor, Souter, and Ginsburg).
Stevens (concurring, with Ginsburg): "Although much ink is spilled today describing the

gruesome nature of late-term abortion procedures, that rhetoric does not provide me a reason
to believe that the procedure Nebraska here claims it seeks to ban is more brutal, more
gruesome, or less respectful of "potential life" than the equally gruesome procedure
Nebraska claims it still allows."

O'Connor (concurring): "...[E]ven a postviability proscription of abortion would be
invalid absent a health exception.. .Nebraska's ban...must include a health exception as well,
since the State's interest in regulating abortions before viability is 'considerably weaker' than
after viability...This lack of a health exception necessarily renders the statute
unconstitutional."

Ginsburg (concurring, with Stevens). Rehnquist and Scalia (dissenting). Kennedy
(dis s enting, with Rehnquist).

Thomas (dissenting, with Rehnquist and Scalìa): "From reading the majority's sanitized
description, one would think that this case involves state regulation of a widely accepted
routine medical procedure. Nothing could be further from the truth. The most widely used
method of abortion during this stage of pregnancy (second- or third-trimester) is so gruesome
that its use can be traumatic even for the physicians...who perform it." Also, "[a]lthough a
State may permit abortion, nothing in the Constitution dictates that aState must do so."
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United Støtes v. Mo,rrßon,99-5
Petitioner Christy Brzonkala enrolled at Virginia Tech in the fall of 1994. In September,

petitioner met respondents Antonio Morrison and James Crawford, who were both students
at Virginia Tech and members of its varsity football team. Petitioner alleged that
respondents assaulted and repeatedly raped her. Petitioner alleges that this attack caused her
severe depression. Shortly after the rape, petitioner withdrew from the university.

In December 1995, petitioner sued Morrison, Crawford, and Virginia Tech in District
Court, alleging respondents' attack violated 42 U.S.C. $13981 of the Violence Against
Women Act of 1994. Respondents moved to dismiss on the grounds that it failed to state a
claim and that $13981's civil remedy is unconstitutional. The United States intervened to
defend $ I 398 I's constitutionality.
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private individual has standing to bring suit in federal court on behalf of the United States
under the False Claims Ac! the FCA does not subject a State (or state agency) to liability in
such actions.

Scalia (for the Court, with Rehnquist, O'Connor, Kennedy, Thomas, and Breyer). Breyer
(concurring). Ginsburg (concurring in the judgment, with Breyer). Stevens (dissenting, with
Souter).

Troxel v. Granvílle, 99-138
Petititioners Troxel petitioned for the right to visit their deceased son's daughters.

Respondent Granville, the girls' mother, objected to the amount of visitation sought by the
Troxels. Washington Rev. Code $26.10.160(3) permits "[a]ny person" to petition for
visitation rights 'oat arry time" and authorizes state superior courts to grant such rights
whenever visitation may serve a child's best interest.

The Superior Court ordered more visitation than Granville desired, and she appealed.
The State Court of Appeals reversed and dismissed the Troxels' petition. In affirming, the
State Supreme Court held that $26.10.160(3) unconstitutionally infringes on parents'
fundamental right to rear their children.

Held: The application of $26.10.160(3) to Granville and her family violated Granville's
due process right to make decision concerning the care, custody, and control of her
daughters.

O'Connor (or the Court, with Rehnquist, Ginsburg and Breyer). Souter and Thomas
(concurring in the judgment).

Stevens (dissenting); This is a case best left to the States.
Scalia (dissenting): By judicially vindicating and embracing unenumerated parental

rights, the Court is ushering in a new regime ofjudicially prescribed, and federally prescribed
family law. This is an area best left to state legislatures, not federal judges.

Kennedy (dissenting)

Díckerson v. Uníted States, 99 -5525
Petitioner Dickerson was indicted for bank robbery, conspiracy to commit bank robbery,

and using a firearm in the course of committing a crime of violence, all in violation of the
applicable provisions of Title l8 of the United States Code. Before trial, petitioner moved to
suppress a statement he had made at an FBI field office, on the grounds that he had not
received " Aliranda lvanrings" before beìng interrogated.

The District Court granted his motion to suppress, and the Government took an
interlocutory appeal to the Fourth Circuit, which reversed the District Court's suppression
order. It agreed with the District Court's conclusion that petitioner had not received Miranda
warnings before making his statement. But it went on to hold that $3501, which in effect
made the admissibility of statements such as petitioner's turn solely on whether they were
made voluntarily, was satisfied in this case. It then concluded that the U.S. Supreme Court's
decision in Miranda was unconstitutional, and therefore Congress could, by statute, have the
final say on the question of admissibility.

Held: The U.S. Supreme Court reversed the Fourth Circuit, concluding that Miranda is a
constitutional rule that Congress may not supersede legislatively. Following stare decisis,
the Court declined to ovemrle Miranda themselves.
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¡The District Court held that petitioner's complaint stated a claim against respondents

under $13981, but dismissed the complaint because it concluded that Congress lacked
authority to enact the section under either the Commerce Clause or $5 of the Fourteenth
Amendment. The Court of Appeals reversed, reinstating petitioner's $13981 claim and
reheard the case en banc. The en banc court affrrmed the District Court's conclusion that
Congress lacked constitutional authority to enact $13981's civil remedy.

Held: Congress' effort in $13981 to provide a federal civil remedy cannot be sustained
under the Commerce Clause or under $5 of the Fourteenth Amendment.

Rehnquist (þr the Court, with O'Connor, Scalia, Kennedy, and Thomas). Thomas
(concurring). Souter (dissenting, with Stevens, Ginsburg, and Breyer). Breyer (dissenting,
with Stevens, in which Souter and Ginsburg joined as to Part I-A).

Kímel v. Florída Board of Regents,9S-791
Three sets of plaintiffs filed suit under the Age Discrimination in Employment Act of

1967 (ADEA), seeking money damages for their state employers' alleged discrimination on
the basis of age. In each case the state employer moved to dismiss the suit on the basis of its
Eleventh Amendment immunity.

In one case, the District Court granted the motion to dismiss, but denied the motion in the
remaining cases. Appeals in the three cases were consolidated before the Eleventh Circuit,
which held that the ADEA does not validly abrogate the States' Eleventh Amendment
immunity.

Held: The suits are dismissed. Congress did not validly abrogate the States' sovereign
immunity to suits by private individuals. The ADEA does contain a clear statement of
Congress' intent to abrogate the States' immunity, but that the abrogation exceeded
Congress' authority under $5 of the Fourteenth Amendment.

O'Connor (for the Court; Parts I, II, and IV were joined by Rehnquist, Scalia, Kennedy,
and Thomas, and Part III was joined by Rehnquist, Stevens, Scalia, Souter, Ginsburg, and
Breyer. Stevens (dissenting in part and concurcing in part, with Souter, Ginsburg, and
Breyer). Thomas (concurcing inpart and dissenting in part, with Kennedy).

Vermont Agency of Nøtural Resources v. Uníted Støtesr98'1828
Jonathan Stevens brought this qui tam action in District Court against his former

employer, the Vermont Agency of Natural Resources, alleging that petitioner had submitted
false ciajms to the Environmental Proteotio¡l Agency (EPA), theleby ittclr-rcing the
Government to disburse more grant money than the petitioner was entitled to receive.

The United States declined to intervene. Petitioner moved to dismiss, arguing that a State
(or state agency) is not a "person" subject to liability under the False Claims Act, 3l U.S.C.

$3730(bxl). The District Court denied the motion in an unpublished order. Petitioner then
filed an interlocutory appeal, and the District Court stayed proceedings pending its outcome.
Respondent United States intervened in the appeal in support of respondent Stevens. A
divided panel of the Second Circuit affirmed.

Under the False Claims Act (FCA), a private person may bring a qui tam civil action "in
the name of the Federal Government" against "[a]ny person" who, inter alia, "l<nowingly
presents...to...the...Government...a false or fraudulent claim for payment." $3729(a).

HeId: The liability provision of the FCA does not suggest a broadening of the terni
"person" to include States (or state agencies) for purposes of qui tam líability. Although a
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Held: Williams was denied his constitutionally guaranteed right to the effective
assistance of counsel when his lawyers failed to investigate and to present substantial
mitigating evidence to the sentencing jury.

Stevens (or the Court with respect to Parts I, III, and IV, with O'Connor, Kennedy,
Souter, Ginsburg, and Breyer, and with respect to Pqrts II and V, with Souter, Ginsburg, and
Breyer). O'Connor (for the Court with respect to Part II, with Rehnquist, Kennedy, and
Thomas, and with Scalia joined, except as to the footnote). O'Connor (concurríng in part
and concurring in the judgment, with Kennedy). Rehnquist (concurring in part and
dissenting in part, with Scalia and Thomas).

Níxon v. Sfuink Missourí Government PAC,98-963
This case invited the Court to reexamine Buckley v. Valeo,424 U.S. I (1976), to

determine whether its federal campaign limits apply to state political campaign contributions'
limits.

Missouri's law restricts the permissible amounts of contributions to candidates for state
office, set first by statute, and later by a statewide initiative. \Mhen the initiative's limits
were struck down by the Eighth Circuit, the statute took effect. It imposed limits ranging
from $250 to $1,000, depending on the office or size of the constituency. The dollar limits
are baselines to be adjusted based on the consumer price index.

Held: Buckley is authority for comparable state limits on contributions for state office,
and those limits do not have to be pegged to the precise dollar amounts approved in Buckley.
Buckley specifically held that a $1,000 ceiling on independent expenditures linked to specific
candidates for federal office infringed speech and association guarantees of the First
Amendment. Limits on contributions by individuals to any single candidate were upheld,
however.

Expenditure restrictions were considered restraints on speech; contribution limits left
communication significantly unimpaired

Here the court held that it has not required that governments enacting contribution limits
must demonstrate that the recited harms are real, not merely conjectural. Here the limits
have not prevented candidates from being able to raise the kind of money necessary to run
statewide campaigns, and thus be impeded in their freedom of expression.

Souter for the court). Stevens (concurring). Breyer (concurring, with Ginsburg).
Kennedy (dissenting).

Thctnta,y (di,s,senling, v,ith Scalia): Our clecision in Buclclel; was in crror, and I rvonlcl
overrule it. I would subject campaign contribution limitations to strict scrutiny, under which
Missouri's contribution limits are patently unconstitutional. '

Eríe v. Pap's A.M., tdba "Kandylønd,'98-1161
Erie, PA enacted an ordinance making it illegal to knowingly and intentionally appear in

public in a "state of nudity." Respondent features totally nude erotic female dancing. To
comply with the city law, the dancers had to wear "pasties" and a G-string." The business
sued seeking declaratory relief and an injunction against enforcement of the ordinance. The
state Supreme Court held that public nudity sections of the law violated Pap's right to
freedom of expression and that nude dancing is expressive conduct entitled to some
protections, as was held by the U.S. Supreme Court in Barnes v. Glen Theatre,1nc., 501 U.S.
s60 (leel).

5

Rehnquist (for the Court, with Stevens, O'Connor, Kennedy, Souter, Ginsburg, and
Breyer).

Scalia (dissenting, with Thomas): Today's judgment converts Miranda from a milestone
of judicial overreaching into the very Cheops' Pyramid of judicial anogance. Today's
decision does not pretend that it is (demanded by the Constitution)-and yet still asserts the
right to impose it against the will of the people's representatives in Congress.

Wílliams v. Taylor, 99-66ts
Petitioner Michael 'Wayne Williams received a capital sentence for murder, and

subsequently sought federal habeas relief. Accompanying his petition was a request for an
evidentiary hearing on constitutional claims that he alleged he had been unable to develop in
state-court proceedings.

The District Court granted an evidentiary hearing on a portion of petitioner's claims, but
before the hearing could be held, the Commonwealth filed an application for an emergency
stay and a petition for a writ of mandamus and prohibition in the Court of Appeals. The
Commonwealth argued that petitioner's evidentiary hearing was prohibited by 28 U.S.C.
$2254@)Q)0994 ed., Supp. IIf. Section 225a@)Q), as amended by the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA), 110 Stat. I2l4,bars an evidentiary hearing if
the petitioner failed to develop the factual basis of his claims in State court proceedings.

The Court of Appeals granted the emergency stay and remanded for the District Court to
apply the statute to petitioner's request for an evidentiary hearing. On remand, the District
Court vacated its order granting an evidentiary hearing and dismissed the petition, having
determined petitioner could not satisfu 5225a@)Q)'s requirements. The Court of Appeals
affirmed, concluding that petitioner could not satisfu the statute's conditions for excusing his
failure to develop the facts and held him baned from receiving an evidentiary hearing.
Petitioner filed an application for stay of execution and a petition for a writ of certiorari. The
U.S. Supreme Court stayed petitioner's execution and granted certiorari to decide whether
$2254@)Q) precludes him from receiving an evidentiary hearing on his claims.

Held: Comity is not served by saying a prisoner "has failed to develop the factual basis
of a claim" where he was unable to develop his claim in state court despite diligent effort. In
that circumstance, an evidentiary hearing is not baned by 9225a(e)(2).

Kennedyþr a unanimous Court.

ll/illioms v. Taylor, 98-8384
In September 1986, Terry Williams was convicted of robbery and capital murder, and

was sentenced to death. The Virginia Supreme Court affirmed. In state habeas corpus
proceedings, the trial judge found that Williams' conviction was valid, but that his counsel's
failure to discover and present significant mitigating evidence violated Williams' right to
effective assistance of counsel.

In habeas corpus proceedings, the federal trial judge agreed that the death sentence was
constitutionally infirm on ineffective-assistance grounds. Applying an amended version of
$2254(dX1) enacted in the Antitenorism and Effective Death Penalty Act of 1996 (AEDPA),
the federal judge concluded that the Virginia Supreme Court's decision was contrary to
established Federal law. The Fourth Circuit reversed, construing $2254(dxl) to prohibit
federal habeas reliefunless the state court had interpreted or applied the relevant precedent in
a manner that reasonable jurists would all agree is unreasonable.

4
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Santa Fe Independent School Dístríct v. Doe,99-62
Mormon and Catholic students and their mothers filed a suit under the Establishment

Clause of the First Amendment challenging Santa Fe High School's practice of delivering a
prayer over the school's public address system before varsity football games.

While this suit was pending, the school district authorized two student elections: the first
to determine whether "invocations" should be delivered at games, and the second to select
the student chaplain who would deliver them. The District Court entered an order modiSing
the school policy to permit only nonsectarian, nonproselylizing prayer. The Fifth Circuit
held that, even as modified by the District Court, the prayer policy was invalid.

Held: The school district's student-led, student-initiated prayer policy violates the
Establishment Clause. The invocations are authorized by government policy (school district)
and iake place on govemment property at government-sponsored school-related events. The
listening audience will perceive the pregame message as an expression of the views of the
student body delivered with the approval of the school's administration. Religious liberty is
abridged when the State affirmatively sponsors the religious practice of prayer.

Stevens (for the Court, with O'Connor, Kennedy, Souter, Ginsburg and Breyer).
Rehnquist (dissenting, with Scalia and Thomos): The speech here is private speech

because it would be an invocation selected or created by a student.

Apprendí v. New fersey,99-478
Petitioner shot at the home of African-Americans and made a racial statement regarding

the victims. Charged under a state law which provides for enhancement of sentence if the
judge finds, by a preponderance of the evidence, that the crime was committed with a
purpose to intimidate because of, among other things, race, Apprendi was found to have been
racially motivated, and his sentence was enhanced. He claimed that a bias finding must be
proved to a jury beyond a reasonable doubt, and not decided by a judge alone by a
preponderance standard.

Held: The Constitution requires that any fact that increases the penalty for a crime
beyond the statutory maximum, other than the fact of a prior conviction, must be submitted
to ajury and proved beyond a reasonable doubt.

The Fourteenth Amendment right to due process and the Sixth Amendment right to jury
trial entitle a defendant to a jury determination that he is guilty of every element of the crime,
beyond a reasonable doubt.

,Sleven,ç (fo, lhe Cow'l). 7'!:rtntas (concurring). O'Connor (di,ssenling). Breyer
(dissenting)

Mitchell v. Helms, 98-1648
This decision finds that providing federal funds to private schools for educational

equipment does not constitute a law respecting an establishment of religion simply because
many of the schools are religiously affiliated.

This case depends on an application of principles announced in Agostini v. Felton, 521
U.S. 203 (1997), a modification of the historic Lemon v. Kurtzman, 403 U.S. 602 (1971)
doctrine. The model depends on answers to the questions: l) whether the conduct results in
governmental indoctrination; 2) whether it defines its recipients by reference to religion; or
3) whether it creates an excessive entanglement.

Held: Even though the business no longer provided nude dancing, the case is not moot.
Government restrictions on public nudity should be evaluated under United States v.

O'Brien, 391 U.S. 367 (1968} If the govemmental purpose in enacting the ordinance is
unrelated to the suppression of expression, the ordinance need only satisfu the "less
stringent", intermediate standard, and not strict scrutiny. One purpose of the law is to combat
negative secondary effects. If states are to be able to regulate secondary effects, then de
minimis intrusions on expression cannot be suffrcient to render the ordinance content based
and, thus, unconstitutional.

O'Connor (or the plurality).
Stevens (dissenting): "Until now the 'secondary effects' of commercial enterprises

featuring indecent entertainment have justified only the regulation of their location. For the
first time, the Court has now held that such effects may justiff the total suppression of
protected speech."

Scalia (concuminþ

Boy Scouts of Americav. Dale,99-699
In 1989, the Boy Scouts approved James Dale's application for the position of assistant

scoutmaster of Troop 73. Shortly after this approval, Dale acknowledged to himself and
others that he is gay. Dale was interviewed by a college newspaper about his advocacy of
homosexual teenagers' need for gay role models. After the interview was published, the
Monmouth Council revoked Dale's adult membership in the Boy Scouts because the Boy
Scouts "specifically forbid membership to homosexuals."

Dale filed a complaint in the New Jersey Superior Court, alleging that the Boy Scouts had
violated New Jersey's public accommodations statute and its common law by revoking
Dale's membership based solely on his sexual orientation. New Jersey's public
accommodations statute prohibits discrimination on the basis of sexual orientation in places
of public accommodation.

The New Jersey Superior Court's Chancery Division granted summary judgment in favor
of the Boy Scouts, holding that New Jersey's public accommodations law was inapplicable
because the Boy Scouts is a distinctly private group exempted from coverage under New
Jersey's law. The New Jersey Superior Court's Appellate Division affirmed the dismissal of
Dale's common-law claim, but held that the New Jersey public accommodations law applied
to the Boy Scouts, and that the Boy Scouts had violated it. The New Jersey Supreme Court
affirnred.

Held; Scoutmasters expressly, and by example, inculcate its youth members with Boy
Scout values, thus making the Boy Scouts an eipressive association, protected by the First
Amendment. Further, the Court found that the application of New Jersey's public
accommodations law to require that the Boy Scouts accept Dale as a scoutmaster runs afoul
of the Boy Scouts' freedom of expressive association.

Rehnquist (for the Court, with O'Connor, Scalia, Kennedy, and Thomas). Stevens
(dissenting, with Souter, Ginsburg, and Breyer). Souter (dissenting, with Ginsburg and
Breyer).
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Federal Arbitration Act (FAA),9 U.S.C. $$9-11, venue for motions to confirm, vacate, or
modify awards was exclusively in the district in which the arbitration award was made.

Held: The FAA's venue provisions are permissive, allowing a motion to confirm, vacate,
or modiff to be brought either in the district where the award was made or in any other
district proper under the general venue statute,2S U.S.C. $ 1391(a)(2).

Souterfor a unanimous Court.

Bønkruptcy

Hartford Underwríters Insurance Co. v. Union Planters Bønk, N.A.r 99-409
During an attempted reorganization under Chapter 11 of the Bankruptcy Code, debtor

Hen House Interstate, Inc., obtained workers' compensation insurance from petitioner
Hartford Underwriters. Although Hen House repeatedly failed to make the monthly
premium payments on the policy, Hartford continued to provide insurance. The
reorganization failed, and the court converted the case to a Chapter 7 liquidation proceeding
and appointed a trustee. Learning of the banlauptcy proceedings after the conversion and
recognizing that the estate lacked funds to pay the premiums owed, Hartford attempted to
charge the premiums to respondent bank, a secured creditor, pursuant to 11 U.S.C. $ 506(c).

The Bankruptcy Court ruled for Hartford, and the District Court affirmed, but the en banc
Eighth Circuit reversed, concluding that $506(c) could not be invoked by an administrative
claimant.

Held: Section 506(c) does not provide an administrative claimant of a bankruptcy estate
an independent right to seek payment of its claim from property encumbered by a secured
creditor's lien.

Scaliafor a unanimous Court.

^"";fli,:;#"{r::"iJ,'j;í{i:r::";¿:i:i.:::"1 ,, ,n. trustee in bankruptcy was president or
Chandler Enterprises, Inc., a now-defunct Illinois company. Chandler entered into a lease-
purchase agreement for an airplane, moved the plane to Illinois, and took title to the plane.
According to the Illinois State Department of Revenue, the transaction was subject to the
Illinois use tax, a tax imposed on Illinois residents who buy out of State. Chandler failed to
pay the tax.

By the time the Illinois l)cpafiment of Revenue discoverecl the unpiiitl tax, Chandler was
defunct and Stoecker was in bankruptcy. There was no affirmative proof that Stoecker was
either responsible for or willfully evaded the payment of the use tax. However, Illinois law
shifts the burden of proof to the responsible corporate officer once a Notice of Penalty
Liability is issued. The Seventh Circuit ruled for the Department of Revenue, holding that
the burden remained on the trustee, just as it would have remained on the taxpayer had the
proceedings taken place outside of bankruptcy.

Held: In the absence of modification expressed in the Bankruptcy Code, the burden of
proof on a tax claim in bankruptcy remains where the substantive tax law puts it. Here, the
bankruptcy estate's obligation to the Illinois Department of Revenue is established by the
Illinois tax code, which puts the burden of proof on the responsible officer of the taxpayer,
Stoecker.

Souterþr a unanimous Court.
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Direct, nonincidental aid to religious schools is not always impermissible. Moreover aid
that is divertible to religious use is not always impermissible.

Thomas (þr the Court, wíth Rehnquist, Scalia and Kennedy). O'Connor (concurring,
with Breyer).

Breyer (dissenting, with Stevens and Ginsburg): The First Amendment bars the use of
public funds for religious aid. See Everson v. Board of Education,330 U.S. I (1947).

Age Discriminøtion

Reeves v. Sønderson Plumbìng Products, Inc.r 99-536
Petitioner Reeves, 57, and Joe Oswalt, in his 30's, were the supervisors in one of

respondent's departments known as the "Hinge Room," which rwas managed by Russell
Caldwell, 45. In 1995, the company's director of manufacturing, Chesnut, ordered an audit,
which, according to his testimony, revealed numerous timekeeping errors and
misrepresentations by Caldwell, Reeves, and Oswalt. Chesnut recommended to the company
president that Reeves and Caldwell be fired, and she complied.

Reeves filed the suit, contending that he had been terminated because of his age in
violation of the Age Discrimination in Employment Act of 1967 (ADEA). The case went to
the jury in the District Court, which returned a verdict for Reeves. The Fifth Circuit
reversed, explaining hat Reeves had not presented sufficient evidence to show that he had
been fired because of his age. The Fifth Circuit noted that there was no allegation that the
other individuals who recommended his firing were motivated by age, two of those officials
were over 50, all three Hinge Room supervisors were accused of inaccurate recordkeeping,
and several of respondent's managers were over 50 when Reeves was filed.

Held: Reeves established a prima facie case of discrimination, introduced enough
evidence for the jury to reject respondent's explanation, and produced additional evidence of
age-based animus, thus there was sufficient evidence for the jury to find that respondent had
intentionally discriminated.

O'Connorfor a unanimous Court. Ginsburg (concurring)

Arbitration

Cortez Byrd Chíps, fnc. v. Bíll Harbert Constructíon Co.,98-1960
Petitioner and respondent agleed that respondent would build a wood chip mill for

petitionei. One of the terms of the agreement was that any claims or disputes that should
arise relating to the contract would be decided by arbitration. After a dispute arose,
respondent invoked the agreement by filing with the Atlanta office of the American
Arbitration Association, which conducted the arbitration in November 1997. The arbitration
panel issued an award in favor of respondent.

In January 1998, petitioner filed a complaint in District Court seeking to vacate or modi$
the arbitration award in favor of respondent, which respondent then sought to confirm by
filing this action seven days later in the Northern District of Alabama. When petitioner
moved to dismiss, transfer, or stay the Alabama action, the Alabama District Court denied
the motion, concluding that venue was proper only in the Northern District of Alabama, and
entered judgment for respondent. The Eleventh Circuit affirmed, holding that under the
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Civíl Procedure: Appeøls

Weisgrøm v. Mørley Co., 99-16l
Bonnie Weisgram died of carbon monoxide poisoning during a fire in her home.

Petitioner, Weisgram's son, brought a wrongful death action against the manufacturer of the
heater located in the home. Marley Co., the manufacturer, urges that expert testimony that
petitioner introduced was unreliable, and thus inadmissible under Daubert v. Meruell Dow
P harmaceuticals analysis.

At trial, the jury returned a verdict for V/eisgram. The District Court entered judgment
for petitioner, denying Marley's motions for judgment as a matter of law pursuant to Federal
Rule of Civil Procedure 50. The Eighth Circuit directed ajudgment as a matter of law for the
manufacturer because the testimony of petitioner's expert witnesses, the sole evidence
supporting the product defect charge, was speculative and scientifically unsound.

Held: If the court of appeals concludes that further proceedings are unwaranted because
the loser on appeal has had a full and fair opportunity to present the case, including
arguments for a new trial, the appellate court may instruct the district court to enter judgment
against the jury-verdict winner. The authority of courts of appeals to direct a judgment as a
matter law extends to cases in which, on excision of testimony erroneously admitted, there
remains insufficient evidence to support the jury's verdict.

Ginsburgfor a unanimous Court.

Civil Rights : Litigøtion

Miller v. French, 99-224
In 1975, four inmates of the Pendleton Correctional Facility brought a class action under

Rev. State. $1979, 42 U.S.C. $ 1983, on behalf of all those confined at the facility. The
District Court found that the living conditions at the facility violated both state and federal
law, and issued an order to address the violations. The Court of Appeals affirmed and
ongoing injunctive relief has remained in effect ever since.

Congress subsequently enacted the Prison Litigation Reform Act of 1995 (PLRA), which
sets a standard for the entry and termination of prospective relief in civil actions challenging
prison conditions. In 1997, petitioner prison officials filed a motion to terminate the remedial
order under 18 U.S.C. $3626(b). Tlie prisoners moved to enjoin the opelation of tiie
automatic stay, arguing that $3626(e)(2) violates due process and separation of powers
principles.

The District Court enjoined the stay, the State appealed, and the U'.S. intervened to
defend $3626(e)(2)'s constitutionality. The Seventh Circuit affirmed, concluding that
$3626(e)(2) precluded courts from exercising the equitable po\ryers to enjoin the stay, but that
the statute was unconstitutional on separation of powers grounds.

Held: The U.S. Supreme Court reversed the Seventh Circuit decision. Through the
PLRA, Congress intended to make operation of the automatic stay mandatory, precluding
courts from exercising their equitable powers to enjoin the stay. The provision in question
does not violate separation of powers principles.
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O'Connor (þr the Court, with Rehnquist, Scalia, Kennedy, and Thomas, and with Souter
and Ginsburg as to Parts I and II). Souter (concurring in part and dissenting in part, with
Ginsburg). Breyer (dissenting, with Stevens).

Conlracts

Mobíl Oil Explorøtíon ønd Producíng Southeøst, Inc. v. Uníted States,99-244
Two oil companies seek restitution of $158 million they paid the Government in return

for lease contracts giving them rights to explore for and develop oil off the North Carolina
coast. The rights were not absolute, but were conditioned on the companies' obtaining a set
of further governmental permissions. The companies claim that the Government repudiated
the contracts when it denied them certain elements of the permission-seeking opportunities
that the contracts had promised.

The companies joined a breach of contract suit in the Court of Federal Claims. That
court granted them summary judgment, finding that the Govemment had repudiated the
contracts and that the repudiation entitled the companies to restitution of their payments. The
Federal Circuit reversed.

Held: The Government repudiated the contracts, and it must give the companies their
money back.

Breyer (for the Court, with Rehnquist, O'Connor, Scalia, Kennedy, Souter, Thomas, and
Ginsburg). Stevens (dissenting).

Criminul Løw

Beck v. Purpis,98-f480
In this litigation, petitioner claimed that respondents conspired to remove him from his

job after he discovered their unlawful conduct, and sought damages under RICO, 18 U.S.C.
sec. 1964( c ).

Held: Injury caused by an overt act that is not racketeering or otherwise specifically
covered by RICO does not give rise to a cause of action under the statute. What does it mean
to be "injured.. .by reason of ' a conspiracy? Look to the common law of civil conspiracy,
wherein it was accepted that one could sue for civil conspiracy only if injured by an act that
was itself tortious. Because respondents' overt act in furtherance of their conspiracy was not
an act of racketeering and is not independently wrongful under any substantive plovision of
the statute, petitioner has no cause of action.

Thomas (for the Court). Ste:vens (dissenting, with Souter).

Castillo v. Uníted Støtes,99-658
Petitioners were indicted for conspiring to murder federal officers. This case involves

whether words in a statute create offense elements to be determined by a jury or sentencing
factors, which may be determined by a judge. The law bans use of a firearm in relation to a
violent crime and increases the penalty dramatically when the weapon used or carried is a
machinegun.

Held: The statute uses the word "machinegun" (and similar words) to state an element of
a separate offense. See, 18 U.S.C. sec. 924(c) (1998 ed., Supp. V). Since the law defines a
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on the four counts in question cannot be sustained under the Ex Post Facto Clause because
Texas' amendment to 38.07 falls within Calder 's categories.

Scalia (for the Court, with Souter, Thomat and Breyer). Ginsburg (dissenting, with
Rehnquist, O'Connor and Kennedy).

Garner v. Jones,99-137
Georgia changed its law requiring consideration of parole from three to seven years, and

then eight years. The extension occurred after the respondent had escaped and committed
another murder. He claimed that the retroactive application of the new rule was an ex post
facto víolation.

Held: the controlling inquiry is whether such an application of a new rule creates a
suffrcient risk of increasing the measure of punishment attached to the covered crimes. The
risk is not inherent in the amended rule's framework, and is has not otherwise been
demonstrated on the record.

Kennedy (for the Court). Scalia, (concurring in part in the judgment). Souter (dissenting,
with Stevens and Ginsburg).

Criminøl Law: Lesser Included Offenses

Cørter v. United States,99-5716
In September 1997, Floyd J. Carter robbed a New Jersey bank. Carter fled the scene with

$16,000 and police apprehended Carter the same day.
A grand jury indicted Carter, charging him with violating 18 U.S.C. $2113(a). Carter

pleaded not guilty on the theory that he had not robbed the bank by "force," as $2113(a)
requires. Carter moved for a jury instruction on the offense described by $2113(b) as a lesser
included offense of the offense described by $2113(a). Section 2113(b) entails less severe
penalties than $2113(a). The District Court denied the motion, and the jury, instructed on
$2113(a) alone, retutned a guilty verdict, and the District Court entered judgment pursuant to
that verdict. The Third Circuit affirmed the District Court's judgment.

Held: $2113(b) is not a lesser included offense of $2113(a), thus Carter is not entitled to
a jury instruction on $2113(b).

Thomas (for the Court, \rith Rehnquist, O'Connor, Scalia, and Kennedy). Ginsburg
(dissenting, with Stevens, Souter, and Breyer).

Criminal Løw: RICO

Rotellø v. Wood,98-896
Petitioner was admitted to a private psychiatric facility in 1985 and discharged in 1986.

Petitioner filed a civil damages action under the Racketeer Influenced and Comrpt
Organizations Act (RICO), claiming that respondents, doctors and related business entities,
conspired to keep him hospitalized to maximize their profits.

zuCO makes it criminal "to conduct" an 'oenterprise's affairs through a pattern of
racketeering activity," 18 U.S.C. $1962(c). A "pattem" requires at least two acts of
racketeering activity, the last of which occurred within 10 years after the commission of a
prior act. $1961(5). A person injured by a RICO violation may bring a civil RICO action.

$le6a(c).

l3

separate crime, the indictment must identi$ the firearm type and a jury must find that
element proved beyond a reasonable doubt.

Breyer

Críminal Lsw: Commerce

Jones v. Uníted States,99-5739
In February 1988, petitioner Dewey Jones launched a Molotov cocktail through his

cousin's private home window, which severely damaged the home. A federal grand jury
charged Jones with arson under 18 U.S.C. g 924(c), 26 U.S.C. $ 5861(Ð, and l8 U.S.C. $
844(i). Courts of Appeals had been divided on whether $ 844(Ð applies to buildings not used
for commercial purposes, so the U.S. Supreme Court granted certiorari.

Section 844(D requires that the building be "used" in an activity affecting commerce.
The U.S. Government did not allege that Jones's cousin's residence was used as a home
office or for any other commercial undertaking. The record revealed only that the residence
was used for the everyday living of Jones's cousin and his family.

Held: Section 844(Ð covers only property currently used in commerce or in an activity
affecting commerce. Thus, $ 844 does not apply to homes occupied for everyday living.

Ginsburg .for a unanimous Court. Stevens (concurring, with Thomas). Thomas
(concurring, with Scalia).

Criminal Løw: Ex Posl Facto

Carmell v. Texas, 98-7 540
In 1996, petitioner was convicted on 15 counts of various sexual offenses against his

stepdaughter. The alleged conduct occurred over more than four years, when the victim was
12to 16 years old.

Until September 1993, a Texas statute was in effect which made a conviction supportable
on unconoborated testimony of the victim if the victim informed any person of the offense
within six months after the offense (the "outcry" requirement). Tex.Code Crim. Proc. Ann.,
Art. 38.07 (Vernon 1983). An exception to this outcry requirement exists if the victim was
younger than 14 years of age at the time of the alleged offense. If the outcry requirements
are not met, a defendant cannot be convicted, and the court must enter a judgment of
acquittal. If the outcry requiremeitts are met, then the case may be submitted to a jury and a
conviction sustained.

On September l, 1993, Texas amended 38.07, extending the exception to the outcry
requirement to victims under 18 years old. As a result, four of petitioner's 15 convictions are
implicated by this amendment. The validity of these four convictions depends on whether
the old or new law applies to petitioner's case, which, in tum, depends on whether the Ex
Post Facto Clause prohibits the application of the new version of Article 38.07 to his case.

Held: Ex Post Facto refers to certain types of criminal laws, including those which ooalter

the legal rules of evidence, and receives less, or different, testimony, than the law required at
the time of the commission of the offense, in order to convict the offender." Calder v. Bull,3
Dall. 386, 390, I L.Ed. 648 (179S). The amended Texas law in this case changed the
quantum of evidence necessary to sustain a conviction because, under the new law, petitioner
could be (and was) convicted on the victim's testimony alone. Thus, petitioner's convictions
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The District Court granted respondents' summary judgment on the ground that the 4-year
limitations period for civil RICO claims expired in 1990, four years after Rotella admitted
discovering his injury. In affirming, the Fifth Circuit rejected Rotella's argument that the
limitations period does not begin to run until a plaintiff discovers (or should have discovered)
both the injury and the pattem of racketeering activity.

Held: The "injury and pattern discovery rule" invoked by Rotella does not govern the
start of the limitations period for civil RICO claims.

Souterfor a unanimous Court.

Crimínul Procedure

Ohler v. United States,98-9828
Maria Ohler was arrested and charged with importation of marijuana and possession of

marijuana with the intent to distribute. The District Court granted the Government's motion
in limine seeking to admit evidence of her prior felony conviction as character evidence
under Federal Rule of Evidence 404(b) and as impeachment evidence under Rule 609(a)(l).
The District Court that if Ohler testified, evidence of her prior conviction would be
admissible under Rule 609(a)(1). Ohler testified at trial and admitted on direct examination
that she had been convicted of possession of methamphetamine in 1993, but she denied any
knowledge of the marijuana. The jury convicted Ohler on both counts.

On appeal, Ohler challenged the District Court's in limine ruling allowing the
Govemment to use her prior conviction for impeachment purposes. The Ninth Circuit
afftrmed, holding that Ohler waived her objection by introducing evidence of the conviction
during her direct examination.

Held: Ohler may not challenge the in limine ruling of the District Court on appeal. A
defendant who preemptively introduces evidence of a prior conviction on direct examination
may not on appeal claim that the admission of such evidence was error..

Rehnquist (for the Court, with O'Connor, Scalia, Kennedy, and Thomas). Souter
(dissenting, with Stevens, Ginsburg, ond Breyer)

Criminal Procedure: Search & Seizure

Bond v. United States,98-9349
Steven Dewayne Boncl was a Greyhound bus passenger when a border agent boarded the

bus to check the immigration status of its passengers. The agent walked from the back of the
bus, squeezing luggage in the overhead storage space above the seats. When the agent
reached Bond's seat, he felt a "brick-like" object. Bond admitted that the bag was his and
allowed the agent to open it. The "brick" was methamphetamine, which had been wrapped
in duct tape and rolled into a pair of pants.

Bond was indicted for conspiracy to possess, and possession with intent to distribute,
methamphetamine. Bond moved to suppress the drugs, arguing that the agent conducted an
illegal search of his bag. Bond's motion was denied, and the District Court found higr guilty
on both counts and sentenced him to 57 months in prison. The Court of Appeals stated that
the agent's manipulation of petitioner's bag was calculated to detect contraband and is
irrelevant for Fourth Amendment purposes.

t4

3U

Ð
iÐ Held: The agent's physical manipulation of Bond's bag violated the Fourth Amendment.

Applying a two-part test, 1) Bond sought to preserve his privacy by using an opaque bag and
placing that bag directly above his seat, and 2) while a passenger expects that his bag may be
handled, he does not expect that other passengers or employees will feel the bag in an
exploratory manner.

Rehnquist (for the Court, with Stevens, O'Connor, Kennedy, Souter, Thomas, ønd
Ginsburg). Breyer (dissenting, with Scalia).

rr
L
'lil
iÐ Florída v. J.L., 98-1,993

After an anonymous called reported to the Miami-Dade Police that a young black male
standing at a particular bus stop and wearing a plaid shirt was carrying a gun, officers went to
the bus stop and saw three black males, one of whom, respondent J.L., was wearing a plaid
shirt. Apart from the tip, officers had no reason to suspect any of the three of illegal conduct.
One of the officers frisked respondent and seized a gun from his pocket. Respondent, age 15,
was charged under state law with carrying a concealed firearm without a license and
possessing a firearm while under the age of 18.

The trial court granted his motion to suppress the gun as the fruit of an unlawful search.
The intermediate appellate court reversed, but the Supreme Court of Florida quashed that
decision and held the search invalid under the Fourth Amendment.

Held: An anonymous tip thataperson is carrying a gun is not, without mors, sufficient to
justiff a police officer's stop and frisk of that person. Such a "tip" must be reliable in its
assertion of illegality, not just in its tendency to identiff a determinate person.

Ginsburgfor a unanimous Court. Kennedy (concurring, wíth Rehnquist).
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Ð Illínois v. ll'ardlow, 98-1036
On a Chicago street known for heavy narcotics trafficking, respondent fled upon seeing

an approaching police caravan. When officers caught up with respondent, they patted him
down for weapons based on the offrcers' experience that there were usually weapons in the
vicinity of narcotics transactions. The officers discovered a handgun and arrested
respondent.

The Illinois trial court denied respondent's motion to suppress, finding the gun was
recovered during a lawful stop and frisk. The State Appellate Court reversed, finding that
officers did not have reasonable suspicion to make the stop. The State Supreme Court
afülmecl, cletermining that sudden fliglit in a high crime area does not create reasonable
suspicion.

Held: The officers' actions did not violate the Fourth Amendment. Officers are not
required to ignore the relevant characteristics of a location in determining whether the
circumstances are sufficiently suspicious to warrant further investigation. Respondent was
not merely present in the area, he fled after seeing the police caravan. Unprovoked flight is
simply not a mere refusal to cooperate. Nervous, evasive behavior is a pertinent factor in
determining reasonable suspicion. The officers were justified in suspecting respondent and
in investigating the matter.

Rehnquist for the Court, with O'Connor, Scalia, Kennedy, and Thomas). Stevens
(concurring in part and dissenting in part, with Souter, Gínsburg, and Breyer).
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when it is any of the many other causes of circumstances that might excuse a failure to
comply with state rules?

Portuondo v. Agard, 98-1 170
The respondent was convicted of state criminal charges after a jury trial in which he

testified, and in which the prosecutor challenged respondent's credibility during summation,
calling the jury's attention to the fact that respondent had the opportunity to hear all other
witnesses testiff and to tailor his testimony accordingly.

Respondent claimed that the prosecutor's comments violated his Fifth and Sixth
Amendment rights to be present at trial and confront his accusers, and his right to due
process.

Held: There was no Fifth or Sixth Amendment violation. While a trial court may not
instruct on the failure of a defendant to testifu, as it burdens the defendant's privilege against
self-incrimination, this is different. When a defendant takes the stand his credibility may be
assailed like that of any witness.

There is no due process violation. No promise of impunity is implicit in a law requiring a
defendant to be present at trial.

Scalia (for the Court). Stevens (concurring, with Breyer).
Ginsburg (dissentíng, with Souter). Previous decisions stem from the principle that

where the exercise of constitutional rights is "insolubly ambiguous" as betweìn innocence
and guilt, a prosecutor may not unfairly encumber those rights by urging the jury to construe
the ambiguity against the defendant. The prosecutorial comment, tied only to the defendant's
presence in the courtroom and not to his actual testimony, tarnishes the innocent no less than
the guilty.

Rømdøss v. Angelo ne, 99 -7 000
Petitioner Bobby Lee Ramdass was sentenced to death in a Virginia state court for the

murder of Mohammed Kayani, a convenience store clerk. At the time of the murder
sentencing trial, a judgment had been entered against petitioner for an armed robbery at a
Pizza Hut and a jury had found petitioner guilty of an armed robbery at a Domino'sPizza,
but no final judgment had been entered.

The Virginia Supreme Court affirmed the death sentence in the Kayani murder. Upon
remand from the U.S. Supreme Court, the Virginia Supreme Court again affirmed the
selrtence, declining to appl¡, the holcling of Simmons v. Soulh Cctrolino,512 U.S. 1,54, that a
jury considering the death sentence should be informed whether the defendant is parole
ineligible under state law. The Virginia Supreme Court concluded that petitioner was not
parole ineligible because the Domino's robbery did not count as a conviction for purposes of
Virginia' s three-strikes law.

Petitioner sought federal habeas relief. The District Court granted his petition, but the
Court of Appeals reversed. Petitioner filed for certiorari in the Supreme Court, arguing that
the judge in the Kayani murder trial should have instructed the jury that petitioner was
ineligible for parole.

Held: The Virginia Supreme Court's decision to deny petitioner habeas relief was neither
contrary to, nor an unreasonable application of Simmons The Fourth Circuit was required to
deny petitioner relief under 28 U.S.C. 52254. The sentencing proceeding was not invalidated
by the omission of the instruction that petitioner requested.
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Kennedy (announced the judgment of the Court, with Rehnquist, Scalia and Thomas).
O'Connor (concuting in the judgment). Stevens (dissenting, i¡th Souter, Ginsburg, and
Breyer).

S lack v. McDaníel, 98-6322
Petitioner was convicted of second-degree murder in Nevada state court in 1990. After

an unsuccessful direct appeal, petitioner filed for federal habeas relief under 28 U.S.C.
ç2254. In the federal proceeding, petitioner decided to litigate claims he had not yet
presented in the Nevada courts. Petitioner filed a motion seeking to hold his federal petition
in abeyance while he exhausted his new claims in state court. The District Court dismissed
the habeas petition without prejudice.

Following unsuccessful state post-conviction proceedings, petitioner filed anew in the
federal court. The District Court granted the State's motion to dismiss, holding that
petitioner's 1991 petition \ryas a "second or successive petition." Also, the District Court
dismissed with prejudice the claims petitioner had not raised in his 1991 petition for abuse of
writ. Petitioner filed a pleading captioned "Notice of Appeal," which the court treated as an
application for a certificate of probable cause (CPC) under the version of $2253 that existed
before the enactment of the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA). The court denied a CPC and the Court of Appeals followed. As a result,
petitioner was not permitted to take an appeal of the order dismissing his petition.

Held: Kennedy (for the court): The Court resolved several questions as to the application
Of thE AEDPA:

(l) When a habeas corpus petitioner seeks to initiate an appeal of the dismissal of a
habeas corpus petition after April 24, 1996, the right to appeal is governed by the
certificate of appealability requirements now found at 28 U.S.C. 92253(c). (1994 ed,,
Supp. III). This is true whether the habeas petition was filed in the district court
before or after AEDPA's effective date.

(2) V/hen the district court denied a habeas petition on procedural grounds without
reaching the prisoner's underlying constitutional claim, a COA should issue if the
prisoner shows, at lease, that reasonable jurists would find it debatable whether the
petition states a valid claim of the denial of a constitutional right, and that those
jurists would find it debatable whether the district court was correct in its procedural
ruling.

(3) A habeas petition u'hich is filecl after an initial petition was dismissccl rvithout
adjudication on the merits for failure to exhaust state remedies is not a "second or
successive petition" as that term is understood in habeas corpus context.

Kennedy (for the Court, Part I of which was unanimous, Part II of whích was joined by
Rehnquist, O'Connor, Scalia, T\tomas, and Ginsburg and Parts III and IV of wh¡rh *eit
joined by Rehnquist, Stevens, O'Connor, Souter, Ginsburg, and Breyer. Stevens (concurring
in part and concurring in the judgment, with Souter and Breyer). Scalia (concurring in part
and dissenting in part, with Thomas).
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Criminal Procedure: S entencing

Ð

Johnson v. United Støtes,99-5153
In October 1993, petitioner violated 18 U.S.C. $ 1029(bX2), and was sentenced to 25

months' imprisonment, to be followed by 3 years of supervised release. Seven months into
his supervised release, petitioner violated the conditions of his release.

The District Court revoked petitioner's supervised release and imposed a prison term of
18 months, plus 12 months of supervised release following imprisonment. Although no
authority was given for the district court's order for additional supervised release, it may
have relied on 18 U.S.C. $ 35S3(h), which was added to the Sentencing Reform Act in
September 1994, after petitioner's original conviction and sentencing.

Petitioner appealed his sentence, claiming that applying $3583(h) violated the ex post
facto clause of the U.S. Constitution, Art. I, $9. Petitioner also argued in his appeal that $
3583(e)(3), which did exist at petitioner's original conviction, did not authorize the district
courts to order a new supervised release term following reimprisonment. The Sixth Circuit
reasoned that $ 3583(h) application was not retroactive because petitioner's revocation of
supervised release in 1995 occuned after $ 3583(h)'s enactment.

Held: Legislation is not to be applied retroactively absent Congressional intent. Here,
the Court found no such intent, and concluded that $ 3583(h) does not apply. At the time of
petitioner's original conviction, $3583(eX3) left open the possibility of supervised release
after reincarceration. The Court held that the option of further supervised release was
intended by the pre-amended $3583(eX3). The Court supports its position with Pre-
Guidelines practice, linguistic continuity between the original and amended versions of
$3583(eX3), and congressional sentencing policies which aim to ease the incarcerated back
into society.

Souter (or the Court, with Rehnquist, Stevens, O'Connor, Ginsburg and Breyer, with
Kennedy in part). Kennedy (concurring in part). Thomas (concuruing in the judgment).
Scalia (dissentinþ.
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Criminal Procedure: Co unsel Competence
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Roe v. Flores-Ortega, 98-1441
In October 1993, respondent pleaded guilty to second-degree murder. After his sentence

was pronounced, the trial judge stated informed responderf that he had 60 days within which
to file an appeal. No notice of appeal was ever filed, although his counsel, Ms. Kops, wrote
'obring appeal papers" in her file. Respondent's subsequent attempt to file a notice of appeal
was rejected as untimely and his attempts to secure state habeas relief were unsuccessful.

Respondent then filed a federal habeas petition, alleging ineffective assistance of counsel
based on Kops' failure to file the notice of appeal. The District Court referred the matter to a
Magistrate Judge, who, after an evidentiary hearing, recommended that the habeas relief be
denied. The District Court accordingly denied relief. The Ninth Circuit reversed, finding
that a habeas petitioner need only show that his counsel's failure to file a notice of appeal
was without the petitioner's consent. The Ninth Circuit adopted a "bright-line" rule: Counsel
must file an appeal unless the defendant specifically instructs otherwise and failure to do so

is per se deficient.
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The District Court did not excuse Gilbert for cause. After respondent twice objected to
the for-cause ruling, he used a peremptory challenge to remove Gilbert. Respondent's
counsel did not object to the final jury selection. Respondent was convicted on all counts.
On appeal, the Ninth Circuit agreed with respondent that the District Court abused its
discretion when refusing to strike Gilbert for cause. The Court of Appeals held that this enor
violated respondent's Fifth Amendment due process rights, by forcing respondent to use a
peremptory challenge curatively, thereby impairing his right to the full complement of
peremptory challenges to which federal law entitled him.

Held: A defendant's exercise of peremptory challenges pursuant to Rule 24 is not denied
or impaired when the defendant chooses to use such a challenge to remove a juror who
should have been excused for cause.

Ginsburg (for the Court, with Rehnquist, Stevens, O'Connor, Souter, Thomas, and
Breyer). Souter (concurring). Scalia (concuruing in the judgment, with Kennedy).

Criminal Procedure: Appeals

Smìth v. Robíns, 98-1037
Not infrequently, an attorney appointed to represent an indigent defendant on appeal will

seek permission from the appellate court allow him to withdraw from an appeal when he
concludes that the appeal would be frivolous. In Anders v. Caliþrnia, 386 U.S. 738 (1967),
the Supreme Court delineated an acceptable procedure for appellate counsel to withdraw.

California adopted a procedure, adopted in People v. Wende, 25 Cal. 3d 436, 441-442,
600 P.2d 1071, 1074-1075 (1979), which departs in some respects from the Anders approach.
Wende does not require counsel to explicitly state that his review has led him to conclude that
an appeal would be frivolous, nor is counsel required to request leave to withdraw. In a
Wende brief counsel is quiet on the merits of the case.

Held: The procedure in Anders is prophylactic; the States are free to adopt different
procedures, so long as those procedures adequately safeguard a defendant's right to appellate
counsel. The Wende procedure affords adequate and effective appellate review for criminal
indigents.

Thomas (for the Court, with Rehnquist, O'Connor, Scalia, and Kennedy). Stevens
(dissenting, with Ginsburg). Souter (dissenting, with Stevens, Ginsburg, and Breyer).

Critninøl Pro cedure : Releøs e

United States v. fohnson, 98-1696
Respondent had been serving time in federal prison for multiple drug and firearms

felonies when two of his convictions were declared invalid. As a result, he had served 2.5
yeats' too much prison time and was at once set free, but a 3-year term of supervised release
was yet to be served on the remaining convictions. Respondent filed a motion to reduce his
supervised release term by the amount of extra prison time he served.

The District Court denied the motion, explaining that the supervised release commenced
upon respondent's actual release from prison, not before. The Sixth Circuit reversed,
accepting respondent's argument that his supervised release term commenced when his
lawful term of imprisonment expired, not on the day he left prison.
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Held: The Ninth Circuit's judgment is vacated and the case is remanded for evaluation of
respondent's claim under the Stricklandtest, where a defendant must show: (1) that counsel's
representation "fell below an objective standard of reasonableness," and (2) that counsel's
deficient performance prejudiced the defendant. The Court rejected the "bright-1ine" rule
from the Ninth Circuit and held that counsel has a duty to consult with the defendant about
an appeal when there is reason to think either (l) that a rational defendant would want to
appeal, or (2) that the defendant has reasonably demonstrated to counsel that he is interested
in appealing. Further, to demonstrate prejudice, a defendant must show that there is a
reasonable probability that he would have timely appealed but for counsel's failure to consult
with him about an appeal.

O'Connor (þr the Court, with Rehnquist, Scalia, Kennedy, Thomas, and Breyer, and with
Stevens, Souter, and Ginsburg as to Part II-B). Breyer (concuruing). Souter (concurring in
part and dissenting in part, with Stevens and Ginsburg). Ginsburg (concurring in part and
dissenting in part).

Criminøl Procedure: Jary Instr uction

ll/eeks v. Angelone, 99 -57 46
In 1993, petitioner was found guilty of capital murder. During jury deliberations, the jury

asked the judge: "[d]oes the sentence of life imprisonment...have the possibility of parole,
and if so, under what conditions must be met to receive parole?" The judge responded, and
the jury wrote him a second question: "If we believe [he] is guilty of at least 1 of the
alternatives, then is it our duty...to issue the death penalty?...Or must we decide...whether
or not to issue the death penalty, or one of the life sentences? What is the Rule? Please
clarify," to which the judge again responded.

Petitioner presented an assignment of error respecting the judge's answering the jury's
question about mitigating circumstances in his direct appeal to the Virginia Supreme Court.
The Virginia Supreme Court affirmed petitioner's conviction and sentence. The District
Court denied petitioner's request for federal habeas relief, and the Court of Appeals for the
Fourth Circuit dismissed petitioner's petition.

Held: Petitioner's jury was adequately instructed. 28 U.S.C. ç2254(d) precludes federal
habeas relief on any claim adjudicated on the merits in State court unless the decision was
contrary to established Federal law. The Supreme Court of Virginia's judgment that afÍirmed
petitiouer's conviction and sentence was neither "contrary to," nor clid it involve an
"uffeasonable application of," any Federal law. The Court of Appeals judgment is affirmed.

Rehnquist (or the Court, with O'Connor, Scalia, Kennedy, and Thomas). Stevens
(dissenting, with Ginsburg and Breyer, and with Souter as to Parts II, II, and IV).

Criminal Procedure: fury Selection

Uníted States v. Martínez-S øløzar, 98-l25s
Respondent and a codefendant were tried by a jury in District Court on a variety of

narcotics and weapons offenses. In accordance with Federal Rule of Criminal Procedure
24(b), the codefendants were allotted 10 peremptory challenges exercisable jointly in the
selection of 12 jurors. A potential juror, Gilbert, indicated on his jury-selection questionnaire
that he would favor prosecution. The codefendants challenged Gilbert for cause.
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Held: The language of 18 U.S.C. $36a2(e) controls, which does not reduce the length of
supervised release by reason of excess time served in prison. The statute reads in relevant
part: "[t]he term of supervised release commences on the day the person is released from
imprisonment...". To say that respondent was "released" while still imprisoned diminishes
the concept the word "release?' intends to convey. Release takes place on the day the
prisoner is, in fact, freed from confinement.

Kennedyfor a unanimous Court.

Criminal Procedure: Detainers

New York v. Híll, 98-1299
The Interstate Agreement on Detainers (IAD) is a compact entered into by 48 States, the

U.S., and the District of Columbia to establish procedures for resolution of one State's
charges against a prisoner of another State. Here, New York lodged a detainer against
respondent, a prisoner in Ohio. Respondent signed a request for disposition of the detainer
and was returned to New York to face murder and robbery charges. Under the IAD, a
prisoner must be brought to trial within 180 days, absent good cause.

Respondent's counsel originally agreed to a trial date beyond the 180-day period. Once
the 180 days had expired, respondent moved to dismiss the indictment, arguing that the 180-
days had elapsed. The trial court concluded that defendant's counsel's explicit agreement to
a trial date set beyond the 180-day period constituted a waiver of respondent's rights under
the IAD. Respondent was convicted. The New York Supreme Court, Appellate Division,
affirmed the trial court's decision. The New York Court of Appeals reversed, holding that
defense counsel's agreement to a later trial date did not waive respondent's speedy trial rights
under the IAD.

Held: Defense counsel's agreement to a later trial date bars the defendant from seeking
dismissal on grounds of that trial not occurring within the 180-day IAD period. Courts have
agreed that a defendant may waive his right to object to a delay under the IAD, although they
have disagreed on what is necessary to effect a waiver. Scheduling questions may be left to
counsel, who operates as a lawyer-agent, who is presumed to have full authority to manage
the conduct of the trial. The IAD is not in place for defendants to willingly accept treatment
inconsistent with the IAD's time limits, and later recant.

Scaliafor a unanimous Court.

Criminøl Procedure : S elf-Repres entøtion

Martínezv. Court of Appeøl of Caffornìa, Fourth Appellate Dßtríct,98-7809
Petitioner is a paralegal who was accused of converting $6000 of a client's money to his

own use. He chose to represent himself at trial before a jury. The jury convicted petitioner
on embezzlement. The jury also found that petitioner had three prior convictions, therefore,
under California's three-strikes law, the court imposed a 25-years-to-life sentence. Petitioner
filed a notice of appeal as well as a motion to represent himself and a waiver of counsel.

The California Court of appeal denied his motion, and the California Supreme Court
denied his application for a writ of mandate

Held: In Faretta v. California, 422 U.S. 806 (1975), the Court stated that a defendant has
a constitutional right to proceed without counsel when he elects to do so, but that right was
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only extended to the defendant's right to defend himself at trial. Faretla does not recognize a
constitutional right to selÊrepresentation on direct appeal from a criminal conviction. The
requirement of representation by trained counsel implies no disrespect for the individual
inasmuch as it tends to benefit the appellant as well as the courts. The courts may still
exercise their discretion to allow a lay person to proceed pro se.

Stevens (for the Court, with Rehnquist, O'Connor, Kennedy, Souter, and Thomas).
Kennedy (concurring), Breyer (concuruing). Scalia (concuruing in the judgment).

Elections

Cøldornía Democrøtic Party v. Jones,99-401
Proposition 198 changed California's partisan primary from a closed primary to a blanket

primary. Whereas under the closed primary each voter received a ballot limited to candidates
of his own party, as a result of Proposition 198 each voter's primary ballot now lists every
candidate regardless of party affiliation and allows the voter to choose freely among them.
The candidate of each party who wins the greatest number of voles is that party's nominee at
the ensuing general election.

Petitioners in this case are four political parties, each of which has a rule prohibiting
persons not members of the party from voting in the party's primary. Petitioners brought suit
against the California Secretary of State in District Court, alleging that Califomia's blanket
primary violated the First Amendment rights of association. The District Court held that the
burden on the petitioner's rights would not be a severe one, and the Ninth Circuit affirmed.

Held: Proposition 198 violates a political party's First Amendment right of association
by forcing petitioners to adulturate their candidate-selection processes through opening it up
to persons unaffiliated with the party.

Scalis (or the Court, with Rehnquist, O'Connor, Kennedy, Souter, Thomas, and Breyer).
Kennedy (concurring), Stevens (dissenting, with Ginsburg as to Part I).

Gutieruezv. Ada,99-51
This case resolves the question whether a law governing elections for Governor and

Lieutenant Governor of Guam compels a runoff when a candidate slate has received a
majority of the votes cast for Governor and Lieutenant Governor, but not a majority of the
number of ballots cast in the simultaneous general election.

Held: The statute requires no runoff. There had been a split in the circuits (the Third
having read a similar statute in the Virgin Islands differently from the Ninth here).

Souterþr a unanímous court.

Reno v. Bossíer Parßh School Board,98-405
This litigation, which was before the court presents the question whether section 5 of the

Voting Rights Act of 1965,42 U.S.C. sec. 1973c, prohibits preclearance of a redistricting
plan enacted with a discriminatory but nonretrogressive purpose.

In order to obtain preclearance, a covered jurisdiction must establish that the proposed
change does not have the purpose and will not have the effect of denying or abridging the
right to vote on account ofrace or color.

Scalia (for the Court, Part II of which was unonimous; and Parts I, III, and IV of which
were joined by Rehnquist, O'Connor, Kennedy and Thomas). Thomas (concurring). Souter
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Publíc Lands Council v. Babbitt,98-1991
The Taylor Grazing Act grants the Secretary of the Interior the authority to divide the

public range lands into grazing districts, to specify the amount of grazing permitted in each
district, to issue leases or permits to graze livestock, and to charge reasonable fees for the use
of land, 42 U.S.C $$ 315,315a,315b

Petitioners brought suit against the Secretary of the Interior challenging ten 1995
amendments to the federal grazing regulations, stating that the regulatory changes exceed the
authority that the Act grants to the Secretary. 60 Fed. Reg. 9894 (1995). The District Court
found 4 of l0 unlawful. The Court of Appeals reversed the District Court in part, upholding
three of the four. Those three upheld by the Court of Appeals include: l) changing the
definition of "grazing preference," 2) permitting those who are not ooengaged in the livestock
business" to qualifu for grazing permits, and 3) granting the United States title to all future
"permanent" range improvements.

Held: The Secretary has broad discretionary powers under the Taylor Act, authorizing
the Secretary to safeguard the purposes and provisions of the Act, thus a mere definitional
change of "grazing preference" does not violate the Act. Further, the 1995 amendment
changing the regulation's wording to limit eligibility to those "engaged in the livestock
business" is within the Secretary's discretion. Finally, the Secretary has authority under the
Taylor Act to reasonably decide when or whether to grant title to those who make
improvements.

Breyer for ø unanimous Court. O'Connor (concurring, with Thomas).

ERISA

Hørrìs Trust ønd Søvings Bank, v. Sulomon Smith Børney,Inc.,99-579
APT, an ERISA pension plan allegedly entered into an transaction prohibited by $a06(a)

and not exempted by $408 with respondent Salamon Smith Bamey, a nonfiduciary party in
interest. See, Employee Retirement Income Security Act of 1974 (ERISA), 88 Stat. 879.
APT's fiduciaries sued Salomon under $502(a)(3), which authorizes a fiduciary to bring a
civil action to obtain relief to redress violations of ERISA Title I, 29 U.S.C. $1132(aX3).

Salamon moved for summary judgment, arguing that $502(a)(3), when used to sue for a
prohibited transaction of $406(a), only authorizes a suit against the fiduciary who caused the
plan to enter the transaction, not against a counterparty to the transaction. The District Court
deniecl the motion. The Seventh Circuit Leversed, holding that the authority to sue under
$502(a)(3) does not extend to a suit against a nonfiduciary "party in'interest" to a transaction
prohibited by $a06(a)

Held: Section 502(a)(3)'s authorization to a plan "participant, beneficiary, or fiduciary"
to bring a civil action extends to a suit against a nonfiduciary "pafi in interest" to a
transaction prohibited by $a06(a). That a transferee was not "the original wrongdoer" does
not insulate him from liability for restitution.

Thomas þr a unanimous Court.

Pegram v. Herdrích, 98-1949
Carle functions as an HMO for profit, whose owners are physicians providing prepaid

medical services to participants whose employers contract with Carle to provide such
coverage. Respondent was covered by Carle through her husband's employer. A Carle

25

(concurring in part and dissenting in part (in the latter of which Stevens, Ginsburg, and
Breyer joined). Stevens (dissenting, with Ginsburg). Breyer dissenting.

Ríce v. Cayetano, 98-818
The Office of Hawaiian Affairs (OHA) is composed of nine trustees who are chosen in a

statewide election. The agency administers programs for the benefit of two types of
subclasses of Hawaiian citizenry: "native Hawaiians," descendants of not less than % part of
the races inhabiting the Hawaiian Islands prior to 1778, and "Hawaiians," descendants of
people inhabiting the Hawaiian Islands in 1778. Haw. Rev. Stat. $10-2(1993). The right to
vote in the election for the OHA trustees is limited to "Hawaiians," thereby excluding "native
Hawaiians" from the statewide election. Haw. Const., ArtXII, $5.

Petitioner, acitizen of Hawaii, is not a "Hawaiian" in terms of the statute above, so he
may not vote in the trustee election.

Held: Hawaii's denial of petitioner's right to vote is a clear violation of the Fifteenth
Amendment of the U.S. Constitution.

Kennedy (for the Court, with Rehnquist, O'Connor, Scalia, and Thomas). Breyer
(concurring in the result, with Souter). Stevens (dissenting, with Ginsburg as to Part II).
Ginsburg (dissenting)

EnvironmentøI Løw

Friends of the Eørtlt, Inc., v. Laídlaw Envíronmental Servíces, fnc,r 98-822
Respondent bought a facility in South Carolina that included a wastewater treatment

plant. Shortty thereafter, the South Carolina Department of Health and Environmental
Control (DHEC), acting under the Clean V/ater Ac! 33 U.S.C. $13a2(a)(l) granted
respondent a National Pollutant Discharge Elimination System (NPDES) permit. The permit
authorized respondent to discharge treated water into a nearby river, but limited the discharge
of pollutants into the waterway. Respondent began to discharge various pollutants into the
waterway, repeatedly exceeding the limits set by the permit.

In June 1992, petitioner Friends of the Earth, Inc. (FOE) filed this citizen suit against
respondent, alleging noncompliance with the NPDES permit and seeking declaratory and
injunctive relief and an award of civil penalties. The District Court rendered a civil penalty
against respondent, but refused to grant injunctive relief because respondent had achieved
substantial compliance with the terms of its permit since the laq'suit began. The Fourth
Circuit vacated the District Court's order.

Held: The Fourth Circuit erred in concluding that a citizen suitor's claim for civil
penalties must be dismissed as moot when the defendant, after commencement of the
litigation, has come into compliance with its NPDES permit. Petitioner had standing to bring
the suit; but, as to the question of mootness, the Court left the issue to the District Court for
consideration upon remand.

Ginsburg (for the Court, with Rehnquist, Stevens, O'Connor, Kennedy, Souter, and
Breyer). Stevens (concurring). Kennedy (concurring). Scalia (dissenting, with Thomas).
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physician, Lori Pegram, examined respondent, who was experiencing abdominal pain. Six
days later, Dr. Pegram discovered an inflamed mass in respondent's abdomen. Despite the
noticeable inflammation, Dr. Pegram decided that respondent would have to wait ãnother
eight days to receive an ultrasound. Ultimately, respondent's appendix ruptured, causing
peritonitis.

Respondent sued Pegram and Carle in state court for medical malpractice and state-law
fraud. Carle responded that the Employee Retirement Income Security Act of 1974 (ERISA)
preempted the fraud counts and removed the case to federal court. Respondent alleged that
the provision of medical services under terms which reward physician owners for limiting
medical care was an anticipatory breach of an ERISA fiduciary duty. The District Court
granted Carle's motion to dismiss on the ground that Carle was not acting as an ERISA
fiduciary. The Seventh Circuit reversed the dismissal.

Held: Mixed eligibility decisions by HMO physicians are not fiduciary decisions under
ERISA. Respondent ERISA count failed to state an ERISA claim.

Souterþr a unanimous Court.

Federalísm: Commerce Cløuse

Reno v. Condon,98-1464
The Driver's Privacy Protection Act of 1994 (DPPA) establishes a regulatory scheme that

restricts the States' ability to disclose a driver's personal information without the driver's
consent. South Carolina law conflicts with the DPPA's provisions. South Carolina and its
Attorney General filed suit, alleging that the DPPA violates the Tenth and Eleventh
Amendments to the U.S. Constitution because the DPPA "makes state offrcials the unwilling
implementors of federal policy."

The District Court concluded that the DPPA is incompatible with the principles of
federalism and granted summary judgment for the State and permanently enjoined the
DPPA's enforcement against the State. The Fourth Circuit affirmed.

Held: The DPPA does not violate federalism principles as enunciated, in New York v.
United States,505 U.S. 144 (1992) and Printz v. United States, 521 U.S. S9S (1997). The
DPPA is a proper exercise of Congressional authority under the Commerce Clause. Further,
the DPPA does not require the States to assist in the enforcement of federal statutes
regulating private individuals, or to enact any new laws or regulations. The DPPA merely
regulates the States as the owners of databases, and is consistent with the constitutional
principles set forth in New York and Printz.

Rehnquist þr a unanimous Court.

Federalism: Pr eemptio n

Crosby v. Natíonøl Foreígn Trøde Councí1,99-474
In June 1996, Massachusetts adopted a statute which bars state entities from buying

goods or services from any person or business organization identified on a "restricted
purchase list" of those doing business with Burma. In September 1996, U.S. Congress
passed a statute imposing a set of mandatory and conditional sanctions on Burma. Foreign
Operations, Export Financing, and Related Programs Appropriations Act, 1997, $570, 110
Stat. 3009-166 to 3009-167. On May 20,1997, the President issued the Burma Executive

26

I

I
¡
i
T

T

l

,

il
il
it
it
il
ü

'rÜ

't

Order, Exec. Order No. 13047, 3 CFR 202 (1997 Comp.), in which the President prohibited
new investment in Burma by United States persons.

Respondent National Foreign Trade Council is a nonprofit corporation representing
companies engaged in foreign commerce; 34 of its members were on the Massachusetts
restricted purchase list in 1998.

In April 1998, respondents filed suit in District Court, seeking declaratory and injunctive
relief against the Massachusetts officials charged with enacting and enforcing the state Act.
The District Court permanently enjoined enforcement of the state Act, holding it .an
unconstitutional impingement upon the federal government's exclusive authority to regulate
foreign affairs. The U.S. Court of Appeals for the First Circuit affirmed.

Held: The Massachusetts state law is preempted and its application is unconstitutional
under the Supremacy Clause. The state Act's provisions conflict with Congress's specific
delegation to the President of discretion control economic sanctions against Burma.

Souter (for the Court, with Rehnquist, Stevens, O'Connor, Kennedy, Ginsburg, and
Breyer). Scalia (concurring in the judgment, with Thomas).

Geìer v. Amerícøn Hondø Motor Co.,Inc.,98-1811
In 1992, Alexis Geier collided with a tree and was seriously injured while driving a 1987

Honda Accord. The car was equipped with manual shoulder and lap belts, which Geier had
utilized at the time of her accident. The 1987 Accord was not, however, equipped with
airbags or other passive restraint devices.

Geier and her parents sued Honda and Honda's affiliates under District of Columbia tort
law, claiming, ¿rmong other things, that Honda had negligently and defectively designed its
1987 Accord by not installing a driver's side airbag. At the time of the 1987 Accordls
manufacture, Federal Motor Vehicle Safety Standard 208 ("FMVSS 208") required auto
manufacturers to equip only 10% of their car fleets manufactured after September 1, 1986
with passive restraints, including airbags.

Held: Where a plaintiff claims that a defendant auto manufacturer should have equipped
its automobile with airbags even though the manufacturer was in compliance with FMVSS
208, the plaintiff s state common-law tort action is pre-empted by FMVSS 208.

Breyer for the Court, with Rehnquist, O'Connor, Scalia, and Kennedy). Stevens
(dissenting, with Souter, Thomas, and Ginsburg).

Norfolk Soutltern Railwøy Co. t'. Shanklin,99-312
After her husband was killed in a railroad crossing accident, Dedra Shanklin brought suit

against the operator of the train involved in the collision. Mrs. Shanklin claimed that the
warning signs posted at the crossing, which had been installed using federal funds, were
insuffrcient to warn crossing motorists of the dangers posed by oncoming trains.

Mrs. Shanklin brought action in District Court, alleging that the railroad had been
negligent in several respects, including failure to maintain adequate warning devices at the
crossing. The Railroad moved for summary judgment on the ground that the Federal
Railroad Safety Act (FRSA) pre-empted Mrs. Shanklin's suit. The District Court held that
Mrs. Shanklin's suit was not preempted, and entered judgment against the railroad. The
Sixth Circuit affirmed, holding that the FRSA did not pre-empt Mrs. Shanklin's claim.

Held: The FRSA pre-empts Mrs. Shanklin's state tort claim. 23 CFR ç646.2I4(bX3) and
(4) address several situations in which adequate warning devices must be installed. Where
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these situations do not exist, the decision of what devices to install is subject to Federal
Highway Administration (FHWA) approval. Once the FHWA approves the þroject and the
warning signs are installed using federal funds, as was the case in Mr. Shanklin's fatal
collision, the federal standard for adequacy displaced Tennessee statutory and common law
addressing the same subject, thereby pre-empting Mrs. shanklin's claim.

O'Connor (for the Court, with Rehnquist, Scalia, Kennedy, Souter, Thomas, Breyer).
Breyer (concurring). Ginsburg (dissenting, with Stevens)..

Uníted. States v. Lo.cke,98-1701
The State of Washington created an agency and directed it to establish standards to

provide the "best achievable protection" (BAP) from oil spill damages. The agency, in turn,
promulgated tanker design, equipment, reporting, and operating requirements.

Petitioner International Association of Independent Tanker Owners (Intertanko) brought
this suit seeking declaratory and injunctive relief against state and local officials responsible
for enforcing the BAP regulations. The District Court upheld the BAP standards, rejecting
petitioner's arguments that BAP standards invaded an area long pre-empted by the Federal
Government. On appeal, the United States intervened on petitioner's behalf contending that
the District Court failed to give sufficient weight to the substantial foreign affairs interests of
the Federal Government. The Ninth Circuit held that the State could enforce its laws.

Held: The State of Washington's regulation regarding general navigation watch
procedures, crew English skills and training, and maritime casualty reporting are pre-empted
by the comprehensive federal regulatory scheme governing oil tankers. Th¿ case was
remanded so the validity of other V/ashington regulations may be assessed in light of the
federal interests at stake.

Kennedyfor a unanimous Court.

First Amendmenl: Speech

Boørd of Regenß of the universìfy of l\/ísconsín System v. Southworth, 98-1189
A group of students brought a First Amendment challenge to a mandatory student activity

fee imposed by petitioner Board of Regents of the University of V/isconsin and used by the
University to support student organizations engaging in political or ideological speech.
Respondent students object to the expression of some of the student organizations. Both the
District Court and the Coult of Appeals invalidated the University's student fee prograin.

Held: The First Amendment permits a public university to charge its students an activity
fee used to fund programs which facilitate student speech if the program is viewpoint neutrai.

Kennedy (þr the Court, with Rehnquist, O'Connor, Scalia, Thomas, ond Ginsburþ.
Souter (concuwing in the judgment, with Stevens and Breyer).

Hítl v. Colorødo,98-1856
Colo. Rev. Stat. $1S-9-122(3X1999) makes it unlawful for any person to approach within

eight feet of another person, without that person's consent, to hand ihat person a pamphlet, to
orally protest, educate, or otherwise counsel that person within 100 feet of the-entiance of
any health care facility.

Petitioners filed a complaint in the District Court, praying for a declaration that $1S-9-
122(3) was facially invalid and seeking an injunction against its enforcement. Petitìoners
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had, prior to the statute's enactment, performed sidewalk counseling on the sidewalks within
100 feet of the entrances to abortion facilities. The District Judge granted respondents'
motion for summary judgment and dismissed the complaint. The Colorado Court of Appeals
affirmed. The Supreme Court of Colorado denied review in 1996. Petitioners sought a writ
of certiorari from the U.S. Supreme Court, who remanded the case back to the Colorado
Court of Appeals after the Supreme Court's Schenck decision. On remand, the Court of
Appeals reinstated its judgment upholding the statute. The Colorado Supreme Court granted
certiorari and affirmed.

Held: $18-9-122(3)'s restrictions on speech-related conduct are constitutional. The
statute is content-neutral, viewpoint-neutral, it is reasonable and nanowly tailored, and it is
not overly broad. The statute does not prohibit speakers from communicating at normal
conversational distances, nor does it prevent the distribution of materials which pedestrians
can either accept or decline.

Stevens ffor the Court, with Rehnquist, O'Connor, Souter, Ginsburg, and Breyer). Souter
(concurring, with O'Conno\ Ginsburg, and Breyer). Scalia (dissenting, with Thomas).
Kennedy (dissenting).

United Støtes v. Playboy Entàrtaínment Group, Inc.r 98-1682
Section 505 of the Telecommunications Act of 1996 requires cable operators who

provide channels dedicated to sexually-oriented programming to either 1) fully scramble
those channels or 2) limit their transmission to between the hours of 10 p.m. and 6 a.m.,
which is known as "time channeling." Section 505 is found in Title V of the Act, known as
the Communications Decency Act of 1996.

Under the statute, the majority of cable operators complied with $ 505 through time
channeling, which requires a full-block of programming for 213 of the day. According to
Playboy Entertainment Group, 50Yo of all adult programming is viewed prior to 10 p.m.,
resulting in a restriction of communication, with corresponding reductions in Playboy's
revenues.

Held: $505 imposes a content-based restriction on speech. Under traditional First
Amendment analysis, the Government must overcome strict scrutiny in order to justify such
content-based restrictions. Here, the Government failed to show that $505 is the least
restrictive means for addressing a problem. The Government could not overcome strict
scrutiny because $504 of the Act allows cable subscribers to block certain programming at all
times via that cable operator-the least restrictive means is written into the Act.

Kennedy (for the majority, with Stevens, Souter, Thomas, and Ginsburg). Stevens and
Thomas filed concurring opinions.

Scalia (dissenting): Section 505 can be upheld by finding that it regulates the business of
obscenity. Since the Government is free to block these transmissions, they can certainly take
the less drastic step of dictating how, and during what times, they may occur.

Breyer (dissenting, with Rehnquist, O'Connor, and Scalia)..
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Food & Drugs

Food and Drug Adminßtratìon v. Brown &, Wílliamson Tobacco Corp.,98-1152
The Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C. $301 øl seq., grants the Food and

Drug Administration (FDA) the authority to regulate "drugs" and "devices". In 1996, the
FDA promulgated regulations goveming tobacco products' promotion, labeling, and
accessibility to children, concluding that, under the FDCA, nicotine is a "drug" and cigarettes
and smokeless tobacco are "devices."

Respondents, a group of tobacco manufacturers, retailers, and advertisers, challenged the
FDA regulations. Respondents moved for summary judgment on the ground that the FDA
lacked jurisdiction to regulate tobacco products as customarily marketed. The District Court
upheld the FDA's authority, but the Fourth Circuit reversed, holding that Congress has not
granted the FDA jurisdiction to regulate tobacco products.

Held: Congress intentionally excluded tobacco products from the FDA's jurisdiction.
Congress has clearly precluded the FDA from asserting jurisdiction to regulate tobacco
products, thus the FDA's assertion ofjurisdiction is impermissible.

O'Connor (þr the Court, with Rehnquist, Scalia, Kennedy, and Thomøs). Breyer
(dissenting, with Stevens, Souter, and Ginsburg).

Labor Law

Cltrístensen v. Harrß Counly, 98-1167
Harris County, Texas, implemented a policy under which supervisors set employees'

maximum number of compensatory hours that may be accumulated. Once the hours
approached that maximum, the employee was to be advised to voluntarily reduce their
accumulated comp time. Under the policy, if the employee refused to voluntarily take his
comp time, then a supervisor could schedule the employee to use the employee's
accumulated comp time.

In a class action, 127 Har:;is County deputy sheriffs sued Harris County, claiming that the
County's policy which capped the number of compensatory hours that may be accumulated
violated the Fair Labor Standards Act,29 U.S.C. $207(o)(5). The petitioners claimed that
$207(o)(5) provides the exclusive means of utilizing accrued time in the absence of an
agreement otherwise.

Held: Section 207 says nothing about an employer's efforts to require employees to use
comp time. The Court held that because the statute is silent on this issue and because Harris
County's policy is compatible with $207, Harris County has not violated $ 207.

Thomas (for the Court, with Rehnquist, O'Connor, Kennedy and Souter, and with Scalia
except as to Part III). Souter (concurring in part and concurring in the judgment). Stevens
(dissenting, with Ginsburg and Breyer). Breyer (dissenting, with Ginsburg).

Litíg øtio n : Exh ø ustio n

Síms v. Apfel, Commíssíoner of Socíal Securíty,98-9537
Juatassa Sims filed applications for disability benefits under Title II of the Social Security

Act, and for supplemental security income benefits under Title XVI of that Act. A state
agency denied her claim, and she obtained a hearing before a Social Security Administrative
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Law Judge (ALJ), who also denied her claim. Sims requested review by the Social Security
Appeals Council, which also denied review.

Next, Sims filed suit in District Court, stating that the ALJ ened in three ways. The
District Court rejected her contentions. The Fifth Circuit affirmed, concludingthat it lacked
jurisdiction over two of the contentions because they were not included in her request for
review by the Appeals Council.

Held: A Social Security claimant seeking judicial review has not waived issues that he

does not include in his request to a Social Security Appeals Council. Parts I and II-A
concludes that Social Securþ claimants who exhaust administrative remedies need not also
exhaust issues in a request for review by the Appeals Council in order to preserve judicial
review of those issues. Part II-B concluded that the differences between courts and agencies
are especially pronounced in Social Security proceedings, which are informal and
inquisitorial rather than adversarial.

Thomas (þr the Court with respect to Parts I and II-A, with Stevens, O'Connor, Souter,
and Ginsburg, and Part II-8, with Stevens, Souter, qnd Ginsburg). O'Connor (concurring in
part and cincurring in the judgment). Breyer (dissenting, with Rehnquist, Scalia and
Kennedy).

Liligøtion: Proaedure

Nelson v. Adams USA, Inc.,99-502
Ohio Cellular Products Corporation (OCP) sued Adams for patent infringement. Adams

maintained that the patents had been anticipated by prior art and were therefore invalid under
35 U.S.C. $102(b). The District Court ruled in Adams' favor and dismissed the infringement
complaint.

Ãda-r then moved for fees and costs. OCP's counsel informed Adams that OCP would
be liquidated if exposed to a large judgment. Adams subsequently moved to amend its
pleading to include Nelson, the president of OCP, whose behavior the District Court
õoncluded constituted inequitable conduct chargeable to OCP. The District Court granted the
motion. The Court of Appeals for the Federal Circuit affrrmed the amended judgment
against Nelson. Nelson sought review in the U.S. Supreme Court of the portion of the
District Court's order that immediately adjudged Nelson personally liable the moment he was
made aparty.

Ileld: Tire proceedings did not comply with Rule 15, and neither clid they cotnpot't with
due process. Nelson w¿ìs never served with an amended pleading, no such pleading was even
actuilly composed and filed in court. Nor was Nelson given 10 days to state his defenses
against personal liability for costs and fees. Instead, judgment was entered against him the
mo-eni permission to amend the pleading was granted. Nelson, is not insulated from
liability, but due process affords him the right to contest on the merits his personal liability
for fees originally sought and awarded solely against OCP.

Ginsburgþr a unanimous Court.
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Medícøre

Físcher v. Uníted States,99-116
Jeffery Allan Fischer was president and partial owner of QMC, a corporation which

performed audits for health care organizations. Fischer, on QMC's behalt negotiated a $1.2
million loan from a municipal agency responsible for operating two hospitals located in
Florida. Both hospitals participate in the Medicare program.

QMC used the loan from WVHA to give raises to its executive officers to pay cash
advances, and for the purchase of speculative securities, which yielded large losses. QMC
defaulted on its obligation and filed for bankruptcy.

The District Court convicted Fischer on 13 counts, including charges of defrauding an
organization that receives benefits under a federal assistance program, 18 U.S.C. $
666(a)(1)(A), and of paying a kickback to one of its agents, $ 666(a)(2). The federal bribery
statute prohibits defrauding organizations which receive benefits under a Federal program.
18 U.S.C. $ 666(b). The Eleventh Circuit affirmed.Jhe convictions, holding that funds
received by an organization constitute'rbenefits" within the meaning of $ 666(b) if the source
of the funds is a federal program, like Medicare, which provides aid or assistance to
participating organizations. The Eleventh Circuit rejected Fischer's view that the Medicare
program provides benefits only to its "targeted recipients," the qualifying patients.

Held: The Supreme Court affirmed the Eleventh Circuit's holding, adding that
Medicare's benefits are broader than point-of-sale patient care, and that providers derive
significant advantages from participation in Medicare, constituting benefits. The
Government has a legitimate interest in prohibiting fraud and acts of bribery perpetrated
upon Medicare providers.

Kennedy (for the Court, with Rehnquist, Stevens, O'Connor, Souter, Ginsburg, and
Breyer). Thomas (dissenting, with Scalia).

Shalalø v. Illinoìs Councíl on Loing-Term Cøre, Inc.,98-1109
The Illinois Council on Long Term Care, Inc. is an association of nursing homes, who

filed suit against petitioners to challenge the validity of Medicare regulations that impose
sanctions or remedies on nursing homes that violate certain substantive standards. Rather
than relying on the Medicare Act's special review provision as is prescribed by 42 U.S.C.
$405 (h), respondents invoked federal-question jurisdiction under 28 U.S.C. $1331. $405(h)
channels most Medicare claims through its special review system.

In dismissing for lack of jurisdiction, the District Court found that 42 U.S.C. $405(h)
barred a $ 1331 suit. The Seventh Circuit reversed.

Held: Section 405(h), as incorporated by 42 U.S.C. $1395ii of the Medicare Act, bars
federal question jurisdiction in this case. Section 405(h) provides that "[n]o action...to
recover on any claim arising under" the Medicare laws shall be "brought under [28
u.s.c.$11331."

Breyer (for the Court, with Rehnquist, O'Connor, Souter, and Ginsburg). Stevens and
Scalia (dissenting opinions). Thomas (dissenting opinion, with Stevens and Kennedy, and
Scalia except as to Part III).
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Taxatíon

Baral v. United States,98-1667
Petitioner made two remittances to the Internal Revenue Service (IRS) toward his income

tax liability for the 1988 tax year. The first was a withholding by Baral's employer, the
second was remitted by Baral himself. Baral applied for and received an extension but
missed the deadline and did not file until June l, 1993.

On the return, Baral claimed that he and his employer remitted more with the respect to
the 1988 taxable year than he owed. Baral requested that the IRS apply this excess as a
credit toward his outstanding balance, but the IRS refused to do so. The IRS concluded that
the claim exceeded the ceiling imposed by Internal Revenue Code $6511(b)(2)(A). The
provision states that the "credit or refund shall not exceed the portion of the tax paid within
ihe period immediately preceding the filing of the claim, equal to 3 years plus the period of
any extension of time for filing the return." The relevant look-back period for Baral under

$6511(bX2)(A) extended from June 1, 1993 back to February l, 1990 (3 years plus 4

monthÀ). 
-According 

to the IRS, Baral had paid no portion of the overpaid tax during that
period, thus allowing him no refund or credit.

The District Court sustained the IRS's position and granted summary judgment in the

IRS's favor. The Court of Appeals affirmed.
Held: Remittances of estimated income tax and withholding tax are "paid" on the due

date of a calendar year taxpayer's income tax return. Sections 6513(bX1) and (2)

unequivocally provide that the two remittances were "paid" on April 15, 1989 for purposes

of çOStl(bX2ÍA), so that they precede the look-back period, which began on February 1,

tgqO. fhe Tax Code contradicts Baral's metaphysical notion that income tax is "paid" under

$6511(bX2)(A) only when the income tax is assessed.
Thomasþr a unanimous Court.

Hunt-ll/essonr lnc. v. Frønchise Tax Boørd of Calífornìø,98-2043
Hunt-V/esson, a successor in interest to a nondomiciliary corporation, incurred interest

expense during the years at issue. California disallowed the deduction for that expense

insofar as Hunt-V/esson had received relevant nonunitary dividend and interest income.
California's rules for taxing its share of a multi-state corporation's income authorize a
deduction for interest expense, but the deduction is only permitted to the extent that the

amou¡t exceeds cerlain out-of-state income arising from the uurelated busil-ress activity of a

discrete business enterprise, i.e. income that California could not otherwise tax.
Hunt-Wesson chalienged the constitutional validity of the disallowance. The California

Court of Appeal found it constitutional. The California Supreme Court denied review.
Held: Cäliforttiu's rule violates the Due Process and Commerce Clauses of the Federal

Constitution. California's offset provision is not a reasonable allocation of expense

deductions to the income that the expense generates, and is therefore and impermissible tax.
Breyer for a unanimous Court.
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Trødemørks

Wal-Mart Stores, Inc. v. Sømøra Brothers, Inc.,99-lS0
Samara Brothers is a designer and manufacturer of children's clothing. Wal-Mart

contracted with Judy-Philippine, Inc. to manufacture a line of children's clothing based on
photographs of Samara's spring/summer line. Judy-Philippine copied the line with only a
few adjustments.

Samara brought this action in District Court for infringement of unregistered trade dress
under $a3(a) of the Lanham Act, 15 U.S.C. $1125(a). The jury found in favor of Samara.
Wal-Mart renewed a motion for judgment as a matter of law, claiming that there was
insufficient evidence to support a conclusion that Samara's designs could be legally protected
as distinctive trade dress for purposes of $a3(a). The District Court denied the motion. The
Second Circuit affirmed.

Held: In a $43(a) action for infringement of unregistered trade dress, a product's design
is distinctive, and therefore protectible, only upon a showing of secondary meaning.
Secondary meaning occurs when the significance of a product's trade dress, or mark, is to
identify the source of the product rather than the product itself. V/ithout this secondary
meaning, a producer has no cause of action. Design is not inherently distinctive because
consumer predisposition to equate a product's feature with the source is nonexistent.
Without Samara's showing of secondary meaning, a product's design is unprotectible under
$a3(a) of the Lanham Act.

Scaliafor a unanimous Court.

Wøter Rights

Arízona v. Cøldornía,8 Oríg.
This Colorado River dispute concerns claims by a Native American tribe for increased

water rights on the Yuma reservation. The entire saga has continued since 1952 and, in this
phase of the litigation, the Court ruled that the parties' proposed settlements of the disputes
respecting additional water is approved.

Scaliafor a unanimous Court.

Notes
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