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INTRODUCTION 
 

The Creighton International and Comparative 
Law Journal is pleased to bring you a variety of 
articles on the topic of international business 
transactions. Through this topic, our writers have been 
able to explore a wide range of legal issues from 
bankruptcy to the impact of free trade on labor laws. 
This exploration has allowed our writers to educate the 
legal community in an effort to develop a better 
understanding of the complex legal issues that 
surround international transactions, and we believe 
that this diverse group of articles will appeal to a wide 
range of readers. We are fortunate to feature three of 
our own talented writers as well as law school 
professors from both the United States and Spain. In 
particular, we are pleased to publish the work of 
Assistant Professor of Commercial Law at Carlos III 
University of Madrid, Manuel Alba, who was a visiting 
professor of law at Creighton University School of Law 
School in the spring of 2013.  
 

We attribute the success of this Journal to the 
hard work and dedication of its writers, staff, and 
faculty at Creighton University School of Law. I hope 
you enjoy this issue of the Creighton International and 
Comparative Law Journal. 
 

Katie A. Sellers 
Editor-in-Chief, 2013-14
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TRANSFERABILITY IN THE 
ELECTRONIC SPACE AT A 

CROSSROADS: IS IT REALLY ABOUT 
THE DOCUMENT? 

 
MANUEL ALBA* 
 
I.  INTRODUCTION 

 
Transferable documents or instruments, including 

negotiable ones, as well as negotiability as a system for the 
transfer of rights or the allocation of title upon rights or goods,1 
have probably been one of the most notable aspects of commercial 
transactions law. The importance of negotiability has decreased 
and has been questioned many times, especially in recent years.2 
The use of negotiable documents in practice has likewise varied as 
a result of the development of alternative legal mechanisms or 
tools for finance and payments, as well as from advancements in 
communication technology. From a retrospective angle, it still is 
one of the best examples of how trade, in developing new practices, 
can and should condition the development and evolution of the 
law; but in some regards it might be also one of the best evidences 
of how the law may actually move away from the constantly 
evolving practical needs.  

 
The United Nations Commission on International Trade 

Law, and specifically its Working Group IV on Electronic 
Commerce, has recently started a project focusing on the 
regulation of electronic transferable records.3 This project limits 

                                                
* Assistant Professor of Commercial Law, Carlos III University of 

Madrid (L.L.B. 1995, Ph.D. 2003). manuel.alba.fernandez@uc3m.es. This 
article has been done in the framework of a researching project funded by 
the Spanish Ministry of Economy and Competitiveness (Ref. DER2011-
29871). 

1 See James Steven Rogers, Negotiability as a System of Title 
Recognition, 48 OHIO ST. L.J. 197, 201 (1987). 

2 See supra note 1, passim; Albert J. Rosenthal, Negotiability – 
Who Needs It?, 71 COLUM. L. REV. 375, 396 (1971). Criticism vested on 
the rules on negotiable instruments or documents of title focus on their 
outdated character, their relative effectiveness for in fact protecting the 
interests of good faith purchasers (holders in due course), the limitations 
that for some transactions their reliance on possession of a piece of paper 
entails, and their questionable justification in some contexts, such as in 
consumer finance transactions, given the unfair results that they often 
lead to.   

3 Electronic negotiable documents have already been identified as 
a possible area of work for UNCITRAL after the negotiations and 
discussions leading to the UNCITRAL’s 1996 Model Law on Electronic 
Commerce (see infra note 15) were finalized. In fact, such a feasible need, 
which was first identified with respect to transport documents, gave rise 
to an initiative that finally focused on contracts for the international 
carriage of goods and resulted in the approval of the United Nations 
Convention on Contracts for the International Carriage of Goods Wholly 
or Partly by Sea of 2008 (not yet into force), which actually includes 
provisions on the use of electronic negotiable transport records. 
Subsequent discussions on the possible work on electronic commerce, 
which also contemplated other interesting topics, lead to the mandate to 
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its scope to transferable or negotiable documents or records that 
are individually issued in the framework of commercial 
transactions, such as instruments for the transfer of the right to 
payment of a sum of money or delivery of certain goods. It is 
based on the approach traditionally followed by UNCITRAL 
instruments on electronic commerce law. Therefore, in its initial 
formulation, it aims at eliminating barriers to the use of 
electronic means in this specific context, while ensuring the 
adequate conditions for the promotion of legal certainty and trust 
in electronic transactions. Even though the project is still in its 
initial steps (or maybe precisely for such reason), many 
fundamental questions regarding transferability and negotiability 
are being discussed.4 These include how transferability works in 
the electronic space and, more broadly, how electronic means are 

                                                                                                    
Working Group IV to focus on this matter. See Possible future work on 
electronic commerce – Recommendations for future work of Working 
Group IV (Electronic Commerce) submitted by the United States of 
America, U.N. Doc. A/CN.9/681; Possible future work on electronic 
commerce – Proposal of the United States of America on electronic 
transferable records, Doc. UN A/CN.9/681/Add.1; Proposal of the 
Delegation of Spain Concerning the Future Work of Working Group IV, 
U.N. Doc. A/CN.9/682; Present and possible future work on electronic 
commerce. Note by the Secretariat, U.N. Doc. A/CN.9/692; Rep. of the 
U.N. Comm’n on int’l Trade Law., 44th Sess., June 27-July 8, 2011, U.N. 
Doc. A/66/17, ¶¶ 232-40, U.N. Doc. A/66/17; See also the materials 
produced for the UNCITRAL Colloquium on Electronic Commerce, New 
York, Feb. 14-16, 2011 (organized with the purpose to discuss possible 
topics of work)(available at 
http://www.uncitral.org/uncitral/en/commission/colloquia/electronic-
commerce-2010.html, last visited on Oct. 12, 2013). 

4 The project’s scope is largely determined by the reference done to 
electronic transferable records in the mandate given to the Working 
Group IV by the Commission, See Rep. of U.N. Comm’n on Int’l Trade 
Law, 44th sess, June 27-July 28, 2011, ¶ 238, U.N. Doc. A/66/17. The 
expression chosen, other than keeping the term “record” for referring to 
electronic documents, is based on the distinction between transferable 
and negotiable documents as existing, in its essential elements and with 
variations in the terminology used, in different legal systems. In the said 
context, transferable documents are meant to include documents 
embodying or evidencing a right, according to which the transfer of the 
right is done by transferring the document, See Possible future work on 
electronic commerce – Proposal of the United States of America on 
electronic transferable records, ¶¶ 10-11, U.N. Doc. A/CN.9/681; Legal 
issues relating to the use of electronic transferable records. Proposal by 
the Governments of Colombia, Spain and the United States, ¶¶ 9-10, 
U.N. Doc. A/CN.9/WG.IV/WP.119; Rep. of Working Group IV (Electronic 
Commerce) on the work of its forty-sixth session, Vienna, Oct. 29- Nov. 2, 
2012, ¶¶ 21-22, UN Doc. A/CN.9/761. Negotiable documents are 
transferable documents whose legal regime to some extent privileges the 
transfer of rights achieved by the transfer of the document, by granting 
the holder of the document certain protection against the exceptions or 
defenses that the debtor might have (or might have had) as against the 
issuer or previous holders (depending on the type of document) and by 
keeping the title acquired by the holder safe from third party claims on 
the document. Whereas this latter regime, based on the negotiation of the 
document, is what we usually call negotiability, mere transferability 
(again, depending on the type of document and the applicable law) is 
based on the general law on assignment of rights or does not provide for 
the defenses or protection attached to negotiability, without prejudice of 
the role of the document for transferring the right and for the 
identification of the creditor, obligee or payee.  
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being and will be used for such purpose, as well as whether the 
new rules should address only the instruments existing in 
previous law, or should simply provide the formal basis for the 
transfer of rights in the electronic space under the rules 
associated to transferable or negotiable documents, leaving 
however certain room for new (legislative or commercial) 
practices.5 The said project has also been preceded, as in previous 
experiences, by certain debate and disagreements on whether 
such a regulation and such an effort is really needed,6 for, indeed, 
the situation as to the use of negotiable or transferable documents 
varies from country to country and across the different sectors. 
Likewise, at this point, there are some countries that already 
have laws addressing the issuance and transfer of transferable 
and negotiable documents,7 but most nations have not regulated 
this matter yet. This entails a difficulty for the project itself, as 
compared to previous UNCITRAL instruments on electronic 
commerce law. The level of coordination of efforts then achieved, 
and the efficiency that such coordination very likely induced in 
the development of previous projects,8 may be threatened by the 
conscious or unconscious tendency of states with laws on 
electronic transferable or negotiable records to stick to their 
model. A second complication lies in the scope of the project itself. 
The minimalist or “enabling” approach adopted by previous e-
commerce instruments produced by UNCITRAL, which in 
principle by necessity has to be followed in this occasion too,9 
proves to be much more difficult to manage with regard to 
electronic transferable or negotiable instruments or documents. 

                                                
5 See Rep. of Working Group IV (Electronic Commerce) on the 

work of its forty-sixth session, Vienna, Oct. 29- Nov. 2, 2012, ¶¶ 18-29, 
U.N. Doc. A/CN.9/; Rep. of Working Group IV (Electronic Commerce) on 
the work of its forty-seventh session (New York, May 13-17, 2013, ¶¶ 17-
21, U.N. Doc. A/CN.9/768..   

6 See Rep. of the UN Comm’n on Int’l Trade Law, 44th sess, June 
27-July 8, 2011, ¶ 233, U.N. Doc. A/66/17; Rep. of Working Group IV 
(Electronic Commerce) on the work of its forty-sixth sess. Vienna, Oct. 
29-Nov. 2, 2012, ¶¶ 14-17 U.N. Doc. A/CN.9/761 

7 The United States is the country that first produced rules on 
electronic transferable records, electronic chattel paper and electronic 
documents of title, in federal laws (See Electronic Signatures in National 
and Global Commerce Act, 15 U.S.C. §§ 7001-7031) and in uniform law 
instruments (See Uniform Electronic Transactions Act, 1999; Art. 9 of the 
Uniform Commercial Code –Rev. 1998 and 2010; Art. 7 of the Uniform 
Commercial Code –Rev. 2004—). Other countries with rules on 
transferable or negotiable documents are Japan [Electronically Recorded 
Monetary Claims Act (See Act No. 102 of June 27, 2007); English 
translation (available at 
http://www.japaneselawtranslation.go.jp/law/detail/?ft=2&re=02&dn=1&
yo=monetary+claims&x=-561&y=-316&ky=&page=1)(last visited on Sept. 
23, 2013,)(ERMC Act), and Korea (See Art. 862 of the Korean 
Commercial Act (introduced by Law no. 9746, August 3, 2007), on 
electronic bills of lading; and the Issuance and Distribution of Electronic 
Bills Act of 2004, on electronic promissory notes). 

8 See comments by Amelia H. Boss, The Evolution of Commercial 
Law Norms: Lessons to be Learned from Electronic Commerce, 34 
BROOK. J. INT'L L. 673, 676-77 (2008-2009),. 

9 See Rep. of Working Group IV (Electronic Commerce) on the 
work of its forty-sixth sess. Vienna, Oct. 29-Nov. 2, 2012, ¶ 20, U.N. Doc. 
A/CN.9/761; Rep. of Working Group IV (Electronic Commerce) on the 
work of its forty-seventh sess, New York, May 13-17, 2013, ¶ 14, UN Doc. 
A/CN.9/768. 
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Whereas notions such as writing and signature, and their feasible 
effects, to a great extent remain in the domains of purely formal 
(and evidentiary) elements of communications (without prejudice 
of their substantive implications), the focus on the transfer of 
rights, or on transferable or negotiable documents or records 
requires going a step further. In this setting, the accent is already 
put in the precise aim pursued by the use of electronic means (e.g., 
to create rights to enable their transfer by the creditor), as 
resulting from the will of the parties involved, with all ensuing 
possibilities (perfection of security interests, superimposition of 
other obligations, such as guaranties, enforcement of the right 
under certain conditions, etc.). Separation between purely formal 
or procedural and substantive issues becomes more difficult to 
manage in this context; and, on top of that, the temptation to alter, 
or simply abandon some rules of the pre-existing substantive 
regime that are clearly conditioned by the paper-biased structure 
of the law that applies to some documents becomes harder to 
resist. 

 
In this work we will try to achieve two primary goals. 

First, and with the occasion of the UNCITRAL project, to 
overview and analyze how practices and rules on electronic 
transferable records are evolving. This will require taking a brief 
look at past and existing practices that were developed in the 
legal vacuum (that is, without an express legal recognition of 
electronic transferable or negotiable documents in the law), but 
mainly to try to get an insight of how existing laws work and the 
extent to which they have shaped the practice developed under 
the shelter they provide (Section 2). The second basic goal will be 
to provide some thoughts on how the UNCITRAL project (which 
has provisionally been given the form of a model law) may 
address the use of transferable electronic records in light of 
current practice and the examples provided by national rules, so 
as to maximize its feasible benefits. For that purpose we will have 
to take into account the limitations that international 
instruments, such as a model law, may find when addressing this 
particular area of law, but also to stress the advantages that such 
international instruments offer to the market and to national 
legislators (Section 3). Our main hope is to be able to identify 
some of the basic principles that the rules on electronic 
transferable records may be grounded upon, what they can keep 
and what they should forget about the existing paper-based rules. 

 
II.  PAST AND EXISTING PRACTICES AND RULES 

RELATING TO ELECTRONIC TRANSFERABLE 
DOCUMENTS OR INSTRUMENTS 

 
 Like in other areas of business and commercial law during 
the last two decades, the industry has undertaken in several 
practical attempts to electronically reproduce the functions of 
transferable or negotiable documents before the legislature 
reacted and, therefore, in spite of the lack of any express 
provisions enabling their issuance and transfer. These early 
attempts focused on documents of title used in international trade, 
and namely on bills of lading and on transactions in which such 
documents are usually issued (international transactions for the 
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sale of goods that one way or another involve their sea carriage).10 
They are (or were) based in all cases on contracts (sometimes 
several different and interrelated contracts) involving the 
provider of the service and users, and dealing with all matters 
relating to relations between the parties and the transfer rights 
between them, including the technology used and standards for 
communications. 11  The differences between such systems are 
sharp; in some cases the systems relied on the actual issuance of 
the paper document and its custody by an intermediary 
depositary (within the service provider’s structure), who would 
hold the document as an agent and record the transfers possibly 
done (and the resulting new holder’s identity) through book 
entries in a registry, 12  while in other cases the transfer of 
personal rights (to obtain delivery of the goods from the carrier) 
and property rights (ownership of the goods) would be achieved 
through other contract-based tools.13 

                                                
10 The situations envisaged by these services and the systems they 

provide involve a contract of sale whose completion requires that the 
goods are carried by sea from the seller to the buyer (between the two 
ports of places agreed by them), and in which a bill of lading may be 
issued (either to the seller or to the buyer, in their feasible capacity as 
shipper or consignee under a contract of carriage) and subsequently 
transferred (See generally, Jan Ramberg, International Commercial 
Transactions, Kluwer Law International-Norstedts Juridik-International 
Chamber of Commerce, Stockholm, 1998, at 37-38; Guillermo Jiménez, 
Export-Import Basics, International Chamber of Commerce (ICC 
Publication No. 543): Paris 1997, at 19 et seq.]. 

11 Two prominent examples are the already defunct Seadocs project 
(started under the initiative of the Independent Tanker Owners 
Association and Chase Manhattan Bank; See Boris Kozolchyk, Evolution 
and Present State of the Ocean Bill of Lading from a Banking 
Perspective, 23 J. MAR. L. & COM. 161, 227 (1992), and the Bill of Lading 
Registry Organization (BOLERO) system. Although with a very different 
scheme, both of them tried to reproduce all functions attached to the use 
of bills of lading, including transfer of ownership on the goods traded. 
From an operational point of view, it is worth mentioning their reliance 
on closed systems for multilateral communications, access to which would 
be restricted on grounds of user identification means. 

12 This was the mechanism followed by the Seadocs system (See 
Kozolchyk, supra note 11). 

13 For that purpose, the BOLERO system started by relying on a 
sort of contract “role game” and designation scheme, in which users 
would have one or more roles, each different role attaching certain rights. 
The contractual structure that the BOLERO system rests upon is based 
on English law. Transfer of personal rights to obtain delivery of the goods 
is based on novation of contract upon consent of the parties involved (and 
trough the role allocation mechanism, based on designation), as per the 
declarations exchanged in accordance with the contract rules. Transfer of 
indirect possession of the goods, and of property rights therewith, is 
based on the attornment made by the carrier, through a declaration done 
by one of the entities administering the system acting as its agent (See 
Bolero Rulebook, (Bolero International Limited, First Ed., September 
1999); APPENDIX TO BOLERO RULEBOOK: OPERATING PROCEDURES 1-2, 31-
36, 43-44, 57-58, 60, et. seq. 95 (2d ed. 1999) (Bolero International 
Limited 1999),  available at 
http://www.boleroassociation.org/dow_docs.htm (last visited on January 
2, 2011); Legal Aspects of a Bolero Bill of Lading, BOLERO International 
Ltd. 1999, pp. 1-2, and n.6, available at 
http://www.bolero.net/Newsdownloads/articlesordownloads.aspx, last 
visited on January 2, 2011). Strictly speaking, therefore (and since 
English law does not foresee the use of bills of lading in electronic form), 
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In any case, however, these systems provided a first 

example of the wishes and hopes of the industries concerned when 
implementing what was thought to be a legally viable substitute 
for paper negotiable instruments, their use and the regime 
applicable thereto: to enable the transfer of rights in conditions of 
legal certainty and title or interest assurance as close as possible 
to paper-based transferability or negotiability.14 

 
All initial legislative efforts done at the national and 

international levels have largely kept this idea as a basic 
assumption, as inferred from the law on transferable or 
negotiable documents or instruments. However, they have 
reflected such principle in varying ways, and the measures taken 
in the law for its implementation also show some differences. In 
some cases, also with some variations, the rules have to a 
significant extent stuck to the idea that the transfer of rights 
thereby achieved is essentially dependent on the issuance and 
transfer of a single (original or otherwise legally relevant) 
document that carries the right or rights with it wherever it goes. 
The 1996 UNCITRAL Model Law on Electronic Commerce,15 for 
instance and following both the minimalist or purely enabling 
approach 16  that it is based upon as well as the functional 

                                                                                                    
there is no issuance of a bill of lading as such, and yet its functions are 
reproduced (see comments by Miriam Goldby, “Legislating to facilitate 
the use of electronic transferable records: A case study Reforming the law 
to facilitate the use of electronic bills of lading in the United Kingdom”, 
Paper prepared for the UNCITRAL Colloquium on Electronic Commerce, 
New York 14th to 16th February 2011, 3-5). 

14 The embodiment of rights in pieces of paper, and the transfer of 
rights upon transfer thereof (first applied in practice, and then 
recognized and protected by the law), do respond, among other things, to 
the need of prospective transferees (or in some cases secured parties) to 
ensure perfection of valid title or superior interest upon the document 
and the rights, based on possession of the (single) original document [or 
the single set of original documents; see Robert Charles Clark, Abstract 
Rights versus Paper Rights under Article 9 of the Uniform Commercial 
Code, 84 YALE L.J. 445,. 445, 476-77 (1974-75), in the analysis of the 
priority rank of multiple and conflicting secured creditors under the (then 
outstanding revision of) Art. 9 UCC; James Steven Rogers, cit. note 1, 
205]. 

15 U.N. Comm’n on Int’l Trade Law, UNCITRAL 1996 Model Law 
on Electronic Commerce with Guide to Enactment, U.N. Doc. A/51/628, 
U.N. Sales No. E.99.V.4, available at 
http://www.uncitral.org/uncitral/en/uncitral_texts/electronic_commerce/1
996Model.html (last visited on Sept. 1, 2013). 

16 The basic aim of the Model Law, like other UNCITRAL 
instruments on electronic commerce, is to provide recognition to the use 
of electronic documents (and signatures) and enable their use with legal 
(contractual) purposes. Its rules are based on principles that prevent 
discrimination between functionally equivalent media, or, in other words, 
which recognize electronic documents and signatures the same effects 
recognized to paper ones, as long as they prove to fulfill the same 
functions, but avoiding references to the use of any specific technology for 
achieving such effects (See comments by Susanna Frederick Fischer, 
Saving Rosencrantz and Guildenstern in a Virtual World? A Comparative 
Look at Recent Global Electronic Signature Legislation, 7 B.U. J. SCI. & 
TECH. L. 229, 235-37 (2001), (regarding the law on electronic signatures)).  



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 

7 

equivalence principle,17 addressed the replication of the formal 
conditions for the transfer of rights under transferable or 
negotiable documents by requiring, for the recognition of the legal 
effects sought, a reliable assurance that the electronic document 
employed is rendered unique;18 a requirement that has come to be 
called “uniqueness” of the document.  

 
A similar, but clearly more elaborated approach is found 

in the various instruments that in the U.S. address the use of 
transferable electronic records,19 electronic documents of title20 
and electronic chattel paper.21 These provisions have in each case 
a different purpose, but what all of them have in common is that 
they were produced to enable the migration to the electronic 
environment of processes that in the paper-based universe rest on 
possession of the document for the transfer of rights or for 
perfection of security interests. Promissory notes and documents 
of title issued in negotiable form, while embodying rights that are 
different in contents, serve the transfer of such rights through the 

                                                
17 MLEC Guide to Enactment paras. 15-18; Henry D. Gabriel, The 

Fear of the Unknown: the Need to Provide Special Procedural Protections 
in International Electronic Commerce, 50 LOY. L. REV. 307, 311 (2004). 

18 Part Two MLEC, entitled “Electronic commerce in specific areas”, 
focuses on the use of electronic means in the framework of contracts of 
the carriage of goods. Among its provisions, art. 17 (“Transport 
documents”) states that “if a right is to be granted to, or an obligation is 
to be acquired by, one person and no other person, and if the law requires 
that, in order to effect this, the right or obligation must be conveyed to 
that person by the transfer, or use of, a paper document, that 
requirement is met if the right or obligation is conveyed by using one or 
more data messages, provided that a reliable method is used to render 
such data message or messages unique”. 

19 § 16 Uniform Electronic Transactions Act 1999 (hereinafter 
UETA) allows the issuance of transferable records in electronic form. 
UETA defines electronic transferable records as electronic records that 
would be a note under Art. 3 or a document under Art. 7 of the Uniform 
Commercial Code (hereinafter U.C.C.). The 2004 revision of Art. 7, 
however, regulates the issuance and transfer of electronic documents of 
title –see the next footnote–, and gives preference to its provisions to the 
extent that there is a conflict between them and UETA (U.C.C. § 7-103 
(2003), para. (d)). Likewise, the Electronic Signatures in National and 
Global Commerce Act (15 U.S.C. §§ 7001-7031, hereinafter E-Sign) 
addresses electronic transferable records in § 7021. The E-Sign provisions 
are nonetheless restricted to electronic transferable records issued as a 
note in the context of secured transactions relating to real property. The 
provisions of the E-Sign were approved among other reasons for enabling 
the use of electronic promissory notes with a view to their transfer in the 
mortgage secondary market, but also limited their scope to notes secured 
by real property on grounds of the several existing concerns relating to 
the feasible (unfair or unscrupulous) use of negotiable instruments in 
consumer transactions. See Jane K. Winn, What is a Transferable Record 
and Who Cares?, 7 B.U. J. SCI. & TECH. L. 203, 207 (2001)  A concern that 
is in fact the focus of part of the criticism vested in negotiability and the 
results that protection of the “holder in due course” may lead to, and 
which resulted in the limitation of the application of such doctrine in 
consumer lending. See Rosenthal, supra note 2, at.377; See also Kurt 
Eggert, Not Dead Yet: The Surprising Survival of Negotiability, 66 ARK. 
L. REV. 145, 172-73, 181 (2013). 

20 U.C.C. § 7 (Rev. 2004), which addresses warehouse receipts and 
bills of lading issued in electronic form. 

21 U.C.C. § 9 (Rev. 2010) (particularly § 9-102 (a) (11), (31) and 
(70)). 
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transfer of the document. The rules that apply to chattel paper in 
the Uniform Commercial Code share with negotiability their 
reliance on the transfer of possession of the document or 
documentary set for assignment of, and perfection of a security 
interest on the rights to payment evidenced thereby, with the 
corresponding security interests on the personal property (of the 
underlying debtor in a lease or sale transaction) securing 
payment.22 

 
The rules on electronic transferable records or documents 

of title and electronic chattel paper were devised to a certain 
extent to preserve the logical structure of the paper-based 
provisions. They parallel those provisions by providing a 
substitute for possession in the electronic environment that is 
referred to as control of the document.23 Control, therefore, is a 
condition for gaining the status of holder of a negotiable or 
transferable document or record, or for perfection of a security 
interest in the chattel paper as secured party.24 Transfer of the 
document or record, and perfection of a security right upon chattel 
paper, requires in all cases transfer of control over the documents. 
The definitions of control used in these provisions vary in 
terminology in accordance with their different scope, but they 
essentially require in all cases that the method employed by the 
parties for communications and for the use or management of 
electronic documents reliably establish the person claiming to 
have control, or claiming to be the secured party, as the person to 
which the document or record has been issued or transferred, or 
the person to whom the electronic chattel paper has been 
assigned.25 A safe harbor is also provided by these rules by setting 
certain conditions whose satisfaction grounds recognition of the 
existence of control. These conditions, however and keeping 
consistent with the idea that control would be the functional 
equivalent to possession (or possession and endorsement), in a 
way resemble those created in the physical world by possession of 
a paper document. Thus, they require that the method or system 
used by the parties is such that the record (or the document or 
records comprised in the chattel paper) is “created, stored, and 
assigned” in a manner that allows identifying a single 
authoritative copy of the record that is unique and (unless 
otherwise specified) unalterable, and which can be readily 
distinguished from other (non-authoritative) copies; 26  the 

                                                
22 Jane K. Winn, Electronic Chattel Paper under Revised Article 9: 

Updating the Concept of Embodied Rights for Electronic Commerce, 74 
CHI.-KENT L. REV. 1055, 1056 (1999); See also Jane K. Winn, Electronic 
Chattel Paper: Invitation Accepted, 46 GONZ. L. REV. 407, 410 (2010-
2011). 

23 See Unif. Electronic Transactions Act § 16(b) (1999); Electronic 
Signatures in National and Global Commerce Act § 7021(b); U.C.C. § 7-
106(a) (Rev. 2004); U.C.C. § 9-105(a) (Rev. 2010). 

24 See Unif. Electronic Transactions Act § 16 (d) and (e) (1999); 
Electronic Signatures in National and Global Commerce Act § 7021(d) 
and (e); U.C.C. § 7-501 (Rev. 2004), as well as U.C.C. § 1-201(5), (14) and 
(20); U.C.C. §§ 9-207 and 9-314 (Rev. 2010).  

25 See supra note 23 and accompanying rules. 
26 U.C.C. § 9-105(b) (1) and (5); Unif. Electronic Transactions Act § 

16(c) (1) and (5) (1999); Electronic Signatures in National and Global 
Commerce Act § 7021(c) (1) and (5) (Rev. 2004); U.C.C.§ 7-106(b)(1) and 
(5). 
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authoritative copy identifies the person asserting control as the 
person to whom the record has been issued or most recently 
transferred (or assigned, in the case of electronic chattel paper);27 
the record is “communicated to and maintained” by the person 
asserting control “or its designated custodian;”28 whereby any 
amendment done in the record can be readily identified as either 
authorized or non-authorized; 29  and whereby copies or 
amendments that change the identity of the assignee or 
transferee can only be made with the consent of the person in 
control. 30  In order to enforce its rights under the record or 
document, the person claiming to have control must prove such 
circumstance by any appropriate means, including giving other 
persons access to the record and related information.31  

 
Being significantly loyal to the paper-based logic (at least 

when tendering guidance through the safe harbor test aimed at 
setting different requirements for control), the legal scheme 
followed in the U.S. examples is largely neutral as compared to 
other existing legislation. The rules enacted in Japan with the 
purpose to address electronic substitutes or equivalents to 
transferable or negotiable instruments, for instance, show a 
clearly different approach that, even if very interesting in some 
regards, relies on a markedly regulatory-based policy. The 
Japanese legislation defines and regulates Electronic Recorded 
Monetary Claims (ERMCs) as a specific type of right to payment 
of a certain sum of money. When compared to previous ones, these 
rules show a basic but important difference. They do not simply 
aim at providing a framework for enabling the use of electronic 
transferable or negotiable records by superimposing to the 
existing law the provisions needed for achieving media neutrality.  
They rather implement a full formal and substantive framework 
for the transfer or negotiation of rights in the electronic medium 
in conditions akin or equal to negotiability. 32  The resulting 
substantive legal framework is consequently adjusted to the 

                                                
27 U.C.C. § 9-105(b) (2) (Rev. 2010); Unif. Electronic Transactions 

Act § 16(c) (2) (1999); Electronic Signatures in National and Global 
Commerce Act § 7021(c) (2) (Rev. 2004); U.C.C. § 7-106 (b) (2) (Rev. 
2004). 

28 U.C.C. § 9-105 (b) (3) (Rev. 2010); Unif. Electronic Transactions 
Act § 16 (c) (3) (1999); Electronic Signatures in National and Global 
Commerce Act § 7021 (c) (3) (Rev. 2004); U.C.C. § 7-106 (b) (3) (Rev. 
2004). 

29 U.C.C. § 9-105 (b) (6) (Rev. 2010); Unif. Electronic Transactions 
Act § 16 (c) (6) (1999); Electronic Signatures in National and Global 
Commerce Act § 7021 (c) (6) (Rev. 2004); U.C.C. § 7-106 (b) (6) (Rev. 
2004). 

30 U.C.C. § 9-105 (b) (4) (Rev. 2010); Unif. Electronic Transactions 
Act § 16 (c) (4) (1999); Electronic Signatures in National and Global 
Commerce Act § 7021 (c) (4) (Rev 2004); U.C.C. § 7-106 (b) (4) (Rev. 
2004). 

31 Unif. Electronic Transactions Act § 16 (f) (1999); Electronic 
Signatures in National and Global Commerce Act § 7021 (f) (Rev. 2004). 

32 ERMCs, as defined and regulated in the ERMC Act are aimed at 
providing an alternative to paper drafts and promissory notes in the 
course of financial services specifically targeted at small and medium 
sized enterprises. See Electronically Recorded Monetary Claims – A New 
Financial Means for Raising Funds, Financial Services Agency – Ministry 
of Justice (Japan), available at http://www.fsa.go.jp/ordinary/densi02-
en.pdf (last visited on Feb. 15, 2013). 
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features of the electronic space, thereby avoiding all paper-biased 
limitations. The interesting aspect of the Japanese rules in this 
regard, therefore, is that their logic and drafting focus on the 
abstract right itself, rather than on the document for that purpose 
issued (ERMCs may be accrued, and transferred or assigned only 
in electronic form). A more thorough picture of this framework, 
however, reveals that the transfer of rights envisaged in the law 
is fully dependent on the creation of electronic records and on the 
exchange of information through the system employed for the 
management of such records, in a way that in practice results in 
an operational scheme that, under different notions, is very 
similar to the one framed in the idea of an electronic equivalent of 
a transferable instrument and the notion of control. Hence, for the 
accrual of the right as such (and the application of the 
corresponding regime), an electronic record must be generated 
with that specific purpose.33 Likewise, the transfer of ERMCs 
requires a declaration for that purpose done through an 
“assignment record.”34 Similarly, perfection of a security interest 
(pledge) requires a “pledge creation record,”35 and the introduction 
of guarantors’ obligations under the record requires the 
corresponding “guaranty record.”36 Finally, for the valid payment 
of an ERMC a “payment record” must also be done,37 all of them 
adding to the original contents of the accrual record and to the 
history trail of the ERMC.   

 
The effects of the transfer of an ERMC (as the right or 

rights evidenced in the monetary claim record) are in principle 
those also foreseen for rights embodied in negotiable documents. 
Therefore, the holder of an ERMC38 may acquire it, with certain 
exceptions (which in the end determine to what extent it is a 
negotiable right), free of defenses and of third party claims.39 
                                                

33 Art. 2 para. (1) ERMC Act defines ERMCs as “monetary claims 
for which electronic records (…) are required for their accrual and 
assignment”. The Act also defines “Monetary Claims Record” as “the 
record of the Electronically Recorded Monetary Claim that accrue with 
the accrual record (…)” (Art. 2, para. (4)). Art. 15, finally, provides that 
“Electronically Recorded Monetary Claims (…) accrue by way of making 
an accrual record”. The Act also requires certain minimum information to 
be introduced in the contents of the accrual Monetary Claims Record (the 
“Recorded Matters” –see definition in Art. 2 para. (5), which include a 
promise to pay a certain amount of money (“a statement to the effect that 
the obligor shall pay a certain amount of money”), the date of payment, 
the name and address of the obligee and the obligor and the date of the 
electronic record [see Art. 16, para. (1), subparas. (i), (ii), (iii), (v) and 
(viii)].  

34 See ERMC Act, art. 17 “the assignment of Electronically 
Recorded Monetary Claims shall not be effective unless (an) assignment 
record is made;” see also art. 18, para. (1) (stating the information 
(Recorded Matters) that the “assignment record” must include). 

35 ERMC Act art. 36 and 37. 
36 ERMC Act art. 31 and 32. 
37  ERMC Act art. 24. 
38 ERMC Act art. 2, para. (1) (defining “Electronic Recorded 

Person” as “the person recorded in the Monetary Claims Record as the 
obligee or pledgee of the electronically Recorded Monetary Claims”). 

39 ERMC Act art. 2, para. (2) (“[T]he Electronically Recorded 
Person shall be presumed to legitimately hold the right to the 
Electronically Recorded Monetary Claim pertaining to the Electronic 
Record in question”); ERMC Act art. 19, para. (1) (“[A] person recorded as 
the assignee of the Electronically Recorded Monetary Claims (…) shall 
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The legislative approach that has resulted in the regime of 

ERMCs offers certain advantages. Like other legal schemes 
providing for the transfer of rights in accordance with 
negotiability principles (whether based on the use of paper or of 
electronic records), the legislation aims at covering the title 
assurance needs that such principles, and the practice that gave 
rise to them, try to respond to. Without prejudice of the rules that 
in fact determine to what extent the holder acquires rights free of 
defenses or claims (or a certain priority rank), one of the main 
concerns of the rules is (like in the U.S. examples) to ensure that, 
whatever legal effects are recognized to the ERMC and its 
transfer, they are grounded on a reliable identification of the 
holder or obligee, and in general terms on the assurance of the 
authenticity of the information in the records employed.40 The 
Japanese law in this respect is based on a fully regulatory 
approach, which namely tilts on the public designation as 
“Electronic Monetary Claims Recording Institutions” of service 
providers meeting certain requirements.41 Given the weight that 
ERMCs are expected to have in the context of services for access 
to finance, the rules in this regard are very much shaped like a 
prudential framework whose purpose is to ensure the integrity of 
all systems employed and the financial soundness and 
technological and organizational capabilities of entities involved 
in the provision of these services. 42  At a substantive level, 

                                                                                                    
acquire said Electronically Recorded Monetary Claims; provided however 
that this does not apply to cases in which the person acted with 
knowledge or gross negligence”); ERMC Act art. 20, para. (1) (“[The] 
obligor in the accrual record (…) may not assert a defense arising from an 
in (sic) personal relationship with the person who assigned said 
Electronically Recorded Monetary Claims to the obligee of those claims, 
against the obligee of the Electronically Recorded Monetary Claims (…) 
provided, however, that this shall not apply in case where said obligee 
acquired those Electronically Recorded Monetary Claims knowing that 
said obligor would be harmed” ); see also ERMC Act art. 12-13, 19, para. 
(2), (setting some exceptions to the presumption of title set in para. (1), 
and 20, para. (2), likewise laying down exceptions to the rule in para. (1) 
of the same article). 

40 In other words, on a reasonable assurance that all the 
information exchanged and included in the accrual and in subsequent 
records possibly generated for the transfer of the ERMC, or for perfection 
of security rights thereupon, or for the addition of other obligors 
(guarantors), and for payment, is authentic (it has been done by the 
purported originator or signatory in each case relevant –the obligor, 
assignor or transferor, guarantor, holder or Electronically Recorded 
Person, etc.–, and keeps its integrity and original contents). Other than 
for the benefit of possible transferees or pledgees (See again ERMC Act 
art. 9, 19, 20, and 38), such rules work also for the protection of obligors, 
for payment to the presumed legitimate holder entails valid payment and 
releases the obligor in good faith from its obligation (See also ERMC Act 
art. 21). 

41 See ERMC Act art. 2, para. (2).  
42 See namely ERMC Act art. 51 - 53; See also Order for 

Enforcement of the Electronically Recorded Monetary Claims Act 
(Cabinet Order No. 325 of October 22, 2008, English translation, 
available at 
http://www.japaneselawtranslation.go.jp/law/detail/?ft=1&re=02&dn=1&
x=-561&y=-
316&co=01&ky=electronically+recorded+monetary+claims&page=4, last 
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however, the validity and recognition of ERMCs as such, as well 
as of any actions for their transfer or use, are subject to the need 
to resort to the services of an Electronic Monetary Claims 
Recording Institution.43 

 
Besides by its different conceptual approach, the basis of 

the framework implemented by the ERMC Act is clearly 
characterized by the fact that service providers acting in the 
market, and in an indirect way the technology and systems 
employed in the provision of the services, will be determined by 
the competent public authority. Regulatory-based policies and 
their true effectiveness with regard to the goals that they pursue 
(i.e., promotion of trust by way of ensuring security and integrity 
in electronic communications and the authenticity of information 
exchanged) have been many times questioned 44 . Without 
prejudice of the effects that such a policy may possibly have on 
the operation of the market, and their (in practice) non-technology 
neutral outcomes, the framework of the ERMCs, at least, 
somehow envisages what has been one of the most common 
practices in this field.  

 
Services for the use of electronic transferable (or 

negotiable) records or rights have been traditionally classified in 
token and registry systems on grounds of the architecture of the 
method employed for their issuance and transfer. Token systems 
are based on the idea that a single token, used as the single 
legally relevant evidence of title or holdership, may be used 
between transferor and prospective transferee of a record or a 
right (or in general as between any parties involved in the life of 
such an asset) in a similar way as paper-made tokens 
(transferable or negotiable documents), which we can recognize as 

                                                                                                    
visited on September 23, 2013), which restricts access to the market of 
these services to financial institutions (see art. 13). 

43 See ERMC Act art. 6 and 7 (In addition to all previous formal 
conditions for the valid accrual and transfer of an ERMC, relating in 
particular to the need to use electronic means (electronic records) and to 
the requirements focusing on its contents, ERMCs must be created 
through the services provided by an Electronic Monetary Claims 
Recording Institution, and in accordance with its operational rules (which 
must be also reviewed by the competent authority for the designation of 
the Institution as such). The law even specifies that all electronic records 
created for the accrual and life of an ERMC must be recorded in a 
registry maintained by an Electronic Monetary Claims Recording 
Institution using a magnetic disk or other approved equally secure 
technology) See also ERMC Act art. 2, para. (3) and art. 3. 

44 See Amelia H. Boss, Searching for Security in the Law of 
Electronic Commerce, 23 NOVA L. REV. 585, 589 (1999); Fischer, supra 
note 16, at 230 (regarding electronic signatures); Helen Nissenbaum. 
Securing Trust Online: Wisdom or Oxymoron?,, 81 B.U. L. REV. 635, 654 
(2001). A policy like the one implemented by the Japanese ERMC Act 
could hypothetically be applied in a technology neutral manner, since it 
is precisely based on the assessment of entities (service providers) and 
the technology they employ under a certain standard of reliability. 
However, in practice it is likely to result in an in fact highly prescriptive 
environment, which in addition is to be combined with a set of rules that 
does not work upon the basis of presumptions of authenticity (like in 
many cases the rules on e-signatures do), but fully subjects the validity of 
ERMCs, and therefore the effectiveness of transactions involving such an 
asset, to the use of the designated services.  
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original documents. Given the difficulties entailed in creating and 
recognizing a unique electronic record as the legally relevant 
token that can be transferred from one person to another, systems 
based on the use of a token have been understood as based on the 
idea that the record identifies its holder (the person entitled to the 
right or rights) in a reliable manner.45 The architecture of registry 
systems is based on the creation of a registry in which holdership 
of, or title to a document or right would be registered, and which 
would equally work as the single legally relevant evidence of 
holdership or title.46 In any imaginable scenario involving this 
kind of transaction, and to a significant extent due to the 
technology mediated nature of the electronic space and 
transactions, experience shows that the exchange of transferable 
records or rights entails a need to resort to third party services 
providers. Service providers in this field may intervene as mere 
licensors of the technology and procedures used by the parties for 
the transfer or negotiation process.47 Existing practice however 

                                                
45 Although the so-called token systems may hypothetically rely on 

the actual transfer of electronic documents between different information 
systems, this category has been rather understood as focusing on the 
preservation of the record by a third party service provider, who would 
keep the record as a “depositary” or “custodian” of the person identified 
as holder at each point in time in the record, and who would manage 
such record in accordance with the instructions received by the holder (or 
by other person feasibly authorized to access the record for modifying or 
adding to its content). Rather than through the exchange of the record 
itself, these systems would be based on restrictions to access to 
documents and the capability to alter their contents (See generally R. 
David Whitaker, Rules Under the Uniform Electronic Transactions Act 
for an Electronic Equivalent to a Negotiable Promissory Note, 55 BUS. 
LAW. 437 (1999); see also Possible future work on electronic commerce – 
Recommendations for future work of Working Group IV (Electronic 
Commerce) submitted by the United States of America, U.N. Doc. 
A/CN.9/681, para. 21]. 

46 Registry systems follow the same rationale and mechanics as 
other information structures for property or title allocation, including 
those relating to securities or real state property. See Possible future 
work on electronic commerce. Transfer of rights in tangible goods and 
other rights  (20 December 2000), U.N. Doc. A/CN.9/WG.IV/WP.90; Jane 
K. Winn, Couriers without Luggage: Negotiable Instruments and Digital 
Signatures, 49 S. C. L. REV. 739, 750-51 (1998); Jane K. Winn, What is a 
Transferable Record and Who Cares?, 7 B.U. J. SCI. & TECH. L. 203, 207 
(2001) 

47 This would hypothetically be the case of technologies allowing 
the transfer of records between different persons, devices or information 
systems, so that only one legally relevant copy exists and may be, not 
only recognized or identified as such, but also kept in an information 
system under the control of a purported or identified holder (in a –then– 
so-called token system), or where one of the parties involved in the 
creation and transfer of the record (e.g., the obligor) provides also the 
technology and procedure for its management, even if on an outsourced 
basis and by previously relying on a service provider (in a privately 
operated –de-centralized– registry. See George F. Chandler III, Marine 
Electronic Commerce for the Twenty First Century, 22 TUL. MAR. L.J. 
463, 472 (1998) (classifying different types of registries with regard to the 
use of electronic bills of lading). This latter architecture may be 
recognized also in some electronic money services, where the e-money 
issuer would keep the holder’s wallet (and therefore a record or registry 
of the holder’s rights, represented in value or monetary units), whereas 
the holder would identify itself as such (i.e., as the owner of the currency) 
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relies on the intervention of service providers as trusted third 
parties. As providers of the technology and procedures used, their 
services are based on the provision and the operation of (usually) 
closed information systems for multilateral centralized 
communications, one of whose greatest priorities is to preserve 
trust among participants by ensuring integrity of communications 
and authenticity of the information exchanged therein. Although 
in this classification token systems were somehow thought of as 
the mirror image of the paper-based processes even before they 
existed in practice, models relying on the intervention of a trusted 
third party have also been to some extent reactive to this 
approach.48 Practice has shown that in other frequent cases the 
system is shaped as a central title and transactions registry 
operated by the (trusted) third party service provider. 

 
The Japanese legislation is based on the assumption that 

services for the use of ERMCs will be based on the creation of 
central registries, in which all records needed for their use will be 
recorded, and under which title to or holdership of an ERMC will 
have to be determined.49 The rules that resort to the notion of 
                                                                                                    
by using an encryption based procedure (i.e., a message encrypted with a 
private key of a pair of keys). 

48 Trusted third party service providers in this context would 
provide the technology, systems and procedures for creating the record 
(or records) used, for its preservation in the appropriate conditions of 
security and reliability, and for administering access thereto and the 
capability to anyhow alter its legally relevant contents; for which reasons 
such systems are called “e-vault” systems. See supra note 45. A similar, 
although in some points very different architecture may be also 
recognized in the system for the exchange of bitcoins. As a system for the 
use of electronic currency without the need to resort to intermediaries 
from a financial point of view, the bitcoins architecture and 
infrastructure present many particularities, but in the end it is based on 
technologies and procedures that are maintained and operated in a 
decentralized manner, by different persons or entities that contribute to 
the integrity of the bitcoin economy; who for that reason, and even if in 
fact reliance is largely put in the software and hardware supporting the 
system, may be held as trust intermediaries or trusted third parties from 
a transaction-specific point of view (and as trust constituents from an 
architectural point of view). The bitcoin system is supported by certain 
open-source software, which is operated, other than by users (holders of 
bitcoins), by a structure of decentralized nodes in a peer-to-peer 
structure. The nodes, using the bitcoin client software, hold the wallet of 
the different users (therefore, record of their credit in bitcoins), who for 
completing a transaction involving payments in bitcoins would rely on 
encrypted communications, by using their respective (and automatically 
generated) private key of a given pair (the receiver or payee, for 
identification purposes, and the sender or payer also for identification 
purposes, including the verification of its “ownership” of the needed 
bitcoins). The orders thus exchanged through the said communications 
would then result in the corresponding debit and credit annotations or 
records in their respective wallets and nodes. The system also relies of 
the multilateral verification and confirmation of all transactions by each 
of the different nodes (clients) for keeping the integrity of all payments 
and avoiding errors or failures, which entails among other things 
tracking the path followed by each and every bitcoin. Joshua J. Doguet, 
The Nature of the Form: Legal and Regulatory Issues Surrounding the 
Bitcoin Digital Currency System, 73 LA. L. REV. 1119, 1125-28 (2013). 

49 See ERMC Act art. 2, para. (3); ERMC Act art. 3. Korean 
legislation on bills of lading also relies on such an approach, with the 
important difference that it only provides for the licensing or recognition 
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control as the equivalent to possession (or possession and 
endorsement) were, on the other hand, devised precisely for 
supporting all different systems (whether token or registry-based) 
that could foreseeably achieve control of transferable records and 
its ultimate purpose, to reliably identify the person claiming to 
have control as the person to whom the record has been issued or 
most recently transferred.50  

 
There are two issues that must be highlighted at this 

point, for they very clearly reveal how the practice and the law 
ought to symbiotically coexist, so that legal rules recognize and 
preserve accepted (secure, reliable) practices, and the market, by 
disclosing good and accepted practices, guides the law for the 
recognition of legal effects. This has precisely been one of the 
main difficulties faced in the regulation of electronic transferable 
records, whose legal framework in the U.S. started to be 
interpreted while practice was still arising.51 The first of them is 
that, in the use of electronic transferable records or in the 
electronic transfer of rights in equal or similar conditions, the 
parties involved must (and in practice always do) agree on the 
methods that will be employed for communications with that 
specific purpose. We have a clear precedent also in the practice 
based on paper, where traders actually started to reify rights in 
pieces of paper with the purpose to complete their transfer in 
certain conditions, after which the law recognized such practice 
and attached to it certain consequences. The methods used in 
processes for the transfer of rights in these contexts, however, 
require a more complex choice, for such processes may involve 
multiple transactions in multiparty relations, which has induced 
resorting to third party service providers in the way explained 
above, and not simply relying on electronic documents and 
signatures. This need, other than reflected in practice, is also 
implied in the rules dealing with negotiable or transferable 
electronic records,52 including regulatory-based legal frameworks, 
where the parties are simply compelled to choose one of the 
recognized service providers.  

 
Second, even though the transfer of rights or records 

entails several different questions that must be taken into 
account by the parties involved, and by the law when setting the 
legal effects of the parties’ actions, a key element in these 
processes is the reliability of the technology and procedures used 
for ensuring the authenticity of the information exchanged, and to 
that extent the existence of the rights or the records as such and 
their legal recognition and effects, as well as the proper 

                                                                                                    
of one entity as the registry service provider (see Present and possible 
future work on electronic commerce, U.N. Doc. A/CN.9/692, paras. 26-47). 

50 See Official Comment to § 16 UETA, para. 3; Official Comment 
to § 7-106 UCC, paras. 3, 5. 

51 See Donald B. Pedersen, Electronic Data Interchange as 
Documents of Title for Fungible Agricultural Commodities, 31 IDAHO L. 
REV. 719, 745 (1994-1995); Jane K. Winn, Electronic Chattel Paper under 
Revised Article 9: Updating the Concept of Embodied Rights for 
Electronic Commerce, 74 CHI.-KENT L. REV. 1055, 1056 (1999). 

52 Besides § 16 UETA, § 7021 E-Sign, § 9-105 UCC (Rev. 2010) and 
§ 7-106 UCC (Rev. 2004), see U.N. Convention on Contracts for the 
International Carriage of Goods by Sea, art. 9, (New York, Dec. 11, 2008) 
(discussed in the context of negotiable electronic transport records). 
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identification of the person entitled thereto, the holder. The 
reliability of the method employed for communications determines 
both the choices made by the parties and the legal effects attached 
thereto, all of which in fact conditions the effectiveness of the 
system envisaged as a title assurance procedure (with the 
material or substantive effects that the law may attach to it), 
particularly for prospective transferees, and for the benefit (and 
protection) of obligors. Both the above referenced rules (each of 
them with a different approach), and the practices developed 
thereunder reflect such concern, each of them in a different way.  

 
The rules based on the notion of control, which resort to 

this notion as a substitute for possession, focus on the reliability 
of the identification of the holder by the record or the method used 
(an identification that presupposes, and therefore requires, a 
reliable assurance that the record, including any electronic 
signatures, besides complying with contents or information 
requirements in accordance to the applicable law, can be deemed 
authentic). Likewise, although the safe harbor test that the rules 
also set in some respects and to a certain extent mirrors the 
situation created with the use of paper original documents 
(uniqueness of a single legally relevant copy, recognition of 
amendments as authorized or unauthorized, storage or 
maintenance by the holder –person asserting control– or its 
designated custodian), its practical application has similarly 
focused on the level of assurance of the authenticity of 
information that the procedure used is capable to achieve. 53 

                                                
53 The evolution of § 9-105 is revealing in this regard. Its first 

formulation did not include the current para. (a), which was added in the 
2010 revision following the examples in the UETA, E-Sign and Art. 7-106 
UCC; and only para. (b) set the threshold for control. In light of its 
possibly too high (or simply maybe not so technology-neutral) standard, a 
rule based on the reliability of the information identifying the secured 
party as the person in control was introduced as a general principle. See 
Jane K. Winn, Electronic Chattel Paper: Invitation Accepted, 46 GONZ. L. 
REV. 407, 411 (2010-11). Different technical standards have been 
developed by the industries concerned regarding methods for storage of 
records and related information with a view to achieve control, in light of 
the requirements of the safe harbor test, including message format. An 
interesting indication of how such harbor test is being interpreted can be 
found in the Framework for Control over Electronic Chattel Paper – 
Compliance with UCC § 9-105, by the Working Group on Transferability 
of Financial Assets (Joint Working Group of the Committee on 
Cyberspace Law, the Committee on the Uniform Commercial Code of the 
American Bar Association Section of Business Law and The Open Group 
Security Forum), 61 BUS. LAW. 721 (2005-06). Such Framework for 
Control was produced with the aim to provide guidance to developers of 
tools and services for the use of electronic chattel paper on a 
technologically neutral manner (see p. 722). Although it focuses on the 
different elements of para. (b) of § 9-105 (by then the only existing notion 
of control in Art. 9 UCC) by in many cases relying to some extent on the 
architecture of control systems and environments, and their operational 
capability to manage records in certain conditions (726-29), it essentially 
translates a significant part of its requirements into a question of 
reliability of the systems and procedures for ensuring the authenticity of 
the information available to users (see pp. 737-38, referring to the 
identification of a copy of the documents as the uniquely legally relevant 
or single authoritative one, pp. 739-41, relating to recognition of 
authorized amendments and their traceability, p. 742, on the 
identification of the secured party and assignments of the electronic 
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Reliability of a procedure or method is objectively assessed or 
measured in accordance to different criteria that relate to the 
technology and the systems employed for the management of 
records or information in electronic form, as well as the service 
provider and its technological, human and financial capabilities. 
In the case of some experiences, such as in the context of the use 
of electronic notes in electronic mortgages transactions under the 
umbrella of the notion of control, prospective purchasers of e-
notes identify and set standards for communications, systems and 
procedures employed by service providers, and tend to establish a 
trust framework through the pre-approval of service providers, or 
agreements previously concluded with them for future purchases 
(including technical and operational specifications, as well as 
rights and obligations), thereby giving a clear indication of what 
is considered reliable.54  

 
Regulatory-based models, as previously stated, respond to 

a policy based on the identification of reliable technologies, 
systems, procedures and service providers, and their designation 
as such for conditioning recognition of legal effects to their use. In 
the context of electronic records or electronically recorded rights, 
and regardless of how biased the law may be from the point of 
view of the architecture of systems or methods employed, the 
cornerstone of the system is reliably ensuring the authenticity of 
the information concerned (contents of records, signatures of 
issuers and obligors), including the identification of a person as 
the holder or pledgee of the rights or records, in accordance with 
the described policy. 

  
One of the lessons taught by the foregoing is that, 

although architectures tend to ensure a certain threshold of 
security, trustworthiness and, in general, reliability, their 
structural differences should be irrelevant from a legal point of 
view. In this and other aspects of electronic commerce laws, the 
key element for the recognition of certain effects or statuses, such 
as title to a right or document, is reliability of the methods 
employed by the parties involved in a transaction for ensuring the 
authenticity of the relevant information.   

 
III.  SOME THOUGHTS ON THE UNCITRAL 

PROJECT ON ELECTRONIC TRANSFERABLE 
RECORDS 

 
The instrument on electronic transferable records that is 

currently under discussion in the working group on electronic 
commerce of UNCITRAL and the debates and works already 
undertaken refer to many of the issues that a legal regime for 
such kind of documents o records should probably cover. Our 
purpose in this section, however and in light of previous 
                                                                                                    
chattel paper), as a precondition for the level of trust that decisions 
involving electronic chattel paper (like electronic transferable documents 
or records) require (see p. 722). 

54 See in particular Patricia Brumfield Fry, James A. Newell, and 
Michael R. Gordon, Coming to a Screen Near You-«eMortgages»-Starring 
Good Laws and Prudent Standards-Rated «XML», 62 BUS. LAW. 295, 299-
314 (2006-07), referring to the standards set by Freddie Mac for the 
acceptance of e-notes included in the Mortgage Electronic Registration 
System e-registry. 
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experiences and rules (and the remarks made thereupon, among 
other things), will be to focus only on some of them, and namely 
on the ones that involve the policy choices that may determine the 
final look of such an instrument, and consequently its overall 
reach and usefulness. 

 
A. THE NOTION OF ELECTRONIC TRANSFERABLE RECORD 

 
The UNCITRAL instrument is for the time being shaped 

as a model law, 55  following previous instruments of the 
Commission on electronic commerce. A final decision on the 
format that the rules may have has been postponed until the 
group comes to a more defined agreement on their precise scope 
and intention.56 The reason is that such scope and intent have 
been the subject of a certain debate in the first steps of the 
negotiation. The progress made up until now with respect to this 
issue is largely defined by the assumption that the role of 
UNCITRAL in the filed of electronic commerce law must focus on 
the production of rules that enable the use of electronic means 
with legal and contractual purposes,57 and therefore, and with 
regard to negotiable or transferable documents, the resulting 
instrument should achieve the same end.58 This approach entails 
certain limitations that nonetheless adequately respond to the 
mandate that the working group has, and which exclude from the 
scope of the work and of the instrument all issues related to the 
substantive rules and outcomes of the transfer of rights under 
transferable or negotiable documents, 59  including questions 

                                                
55 See Draft Provisions on Electronic Transferable Records, U.N. 

Docs. A/CN.9/WG.IV/WP.124 and A/CN.9/WG.IV/WP.124/Add.1 (Sept. 
2013), available at 
http://www.uncitral.org/uncitral/en/commission/working_groups/4Electro
nic_Commerce.html (last visited on November 1, 2013). The provisions 
included in this draft are still subject to further discussions during 
forthcoming sessions of Working Group IV, and they shouldn’t be taken 
as final. Some of the draft provisions that the current draft contains, 
however, already reflect the policy choices that are likely to define the 
final document. 

56 See Report of Working Group IV (Electronic Commerce) on the 
work of its forty-sixth session (Vienna, 29 Oct.-2 Nov. 2012), U.N. Doc. 
A/CN.9/761, paras. 90-93. 

57 Amelia H. Boss, cit. supra note 45, at 596, 598-99. This is the 
approach largely followed in the 1996 Model Law on Electronic 
Commerce, as well as in the UNCITRAL’s 2001 Model Law on Electronic 
Signatures (available at 
http://www.uncitral.org/uncitral/en/uncitral_texts/electronic_commerce/2
001Model_signatures.html, last visited on September 12, 2013).  

58 See Report of Working Group IV (Electronic Commerce) on the 
work of its forty-fifth session (Vienna, 10-14 Oct. 2011), U.N. 
Doc.A/CN.9/737, paras. 16-17. 

59 Although the mandate given by UNCITRAL’s plenary to 
Working Group IV was not very explicit in this regard [simply instructing 
to start working on electronic transferable records –see again Report of 
the United Nations Commission on International Trade Law. Forty-
fourth session (27 June-8 July 2011), U.N. Doc. A/66/17, at paras. 232-
40], the Working Group, consistently with several proposals previously 
done and the work that preceded such decision, interpreted the mandate 
as confined to rules on the use of electronic records and means with the 
said purpose, leaving outside of the scope of the works to be undertaken 
any issues relating to substantive law, much like under previous 
UNCITRAL’s instruments on electronic commerce –Report of Working 
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relating to protection of holders from previous underlying 
defenses or third party claims under rules on negotiability. 
Resembling the above-referred provisions adopted in the U.S. in 
this field, the rules of a possible future instrument, therefore, will 
be expected to complement the ones providing for the substantive 
framework for the transfer of rights under transferable or 
negotiable documents in national laws.  

 
While this idea suggests that any resulting provisions 

should strictly abide by the principles followed in other previous 
electronic commerce rules emanated from UNICTRAL, and 
namely functional equivalence and non alteration of preexisting 
substantive law,60 the ideas exchanged during negotiations and 
the current drafting of some provisions already imply that such 
policy lines may have a somehow particular reflection in this field, 
at least with regard to the material scope of application of this (for 
the time being) model law. The instrument’s material scope of 
application, even within the just referred limitations, is 
essentially determined by the notion of electronic transferable 
record that the rules must unavoidably lay down as a starting 
point. There are some difficulties that the instrument faces with 
regard to this question. National rules share most of the basic 
elements that provide the formal basis for the transfer of rights 
under transferable or negotiable documents (use of written 
documents and transfer through delivery, or delivery plus 
endorsement), and the formulation of the said notion that the 
instrument includes seeks to reflect in a neutral manner this 
preexisting area of transnational convergence. 61  However, in 
existing laws there are transferable or negotiable documents of a 
varying nature and regime, among other things on grounds of the 
right that they incorporate, some of which, in addition and in 
spite of being considered negotiable documents, are beyond the 
envisaged scope of application of the model law. The instrument 
purports to apply only to transferable records that are issued or 
transferred within the context of a particular transaction and on 
an individual basis, between the parties thereto. For that reason, 
other than the referred definition, for refining the scope of 
application of its rules the instrument limits the rights that may 
                                                                                                    
Group IV (Electronic Commerce) on the work of its forty-sixth session 
(Vienna, 29 October-2 November 2012), U.N. Doc. A/CN.9/761, para. 20; 
Report of Working Group IV (Electronic Commerce) on the work of its 
forty-seventh session (New York, 13-17 May 2013), U.N. Doc. 
A/CN.9/768, para. 14. 

60 See Henry D. Gabriel, cit. supra note 17, at 311-17, 324-25; 
Henry D. Gabriel, Uniform Law of Electronic Commerce in Private 
International Law: Where Have We Been and Where Are We Going?, 14 
INT'L TRADE & BUS. L. REV. 386, 387-93 (2011). 

61 The current draft text aims at reflecting that in any case 
electronic transferable records are electronic documents that incorporate 
the right to claim performance of an obligation, which can be transferred 
by transferring the record (see Report of Working Group IV (Electronic 
Commerce) on the work of its forty-seventh session (New York, 13-17 
May 2013), U.N. Doc. A/CN.9/768, paras. 28-31). The wording used in the 
definition puts the emphasis on the record as the central piece of the 
notion (“«electronic transferable record» means a record used in an 
electronic environment that is capable of transferring the right to 
performance of obligation incorporated in the record through the transfer 
of that record” –see Draft provisions on electronic transferable records, 
U.N. Docs. A/CN.9/WG.IV/WP.124, at 4, and remarks in paras. 14-15). 
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be incorporated in an electronic transferable record.62 Likewise, it 
expressly excludes from its scope of application documents or 
records that are issued in large emissions (en masse), and namely 
instruments such as shares, bonds or financial derivatives, which 
are in many cases qualified as securities in national rules and 
have already been dematerialized in the law (and in practice).63 
The most obvious examples that would fit into the referred 
notions and the resulting scope of the works currently underway 
would be traditional negotiable documents, such as bills of 
exchange, promissory notes and documents of title, although 
other transferable (may be non-negotiable) documents or records 
would also fall under the referred rules (e.g., insurance policies or 
certificates, commercial invoices, or other written instruments 
whose transfer would result in the transfer of the rights evidenced 
therein, even if under the law of assignment).  

 
Whereas apparently following the philosophy focused on 

preexisting practices and rules based on paper, and even though 
in many cases the draft rules refer to paper-based instruments 
and to the law that applies thereto,64 the structure described 
actually aims at going beyond them and generally embracing (or 
at least preserving the possibility to encompass) electronic records 
that may be issued as transferable, regardless of whether they 
exist in the paper-based law that its provisions would complement. 
In accordance with the definition provided, the instrument would 
include any electronic records that incorporate a right to claim 
performance of an obligation, and according to which the said 

                                                
62 See the draft definition of “performance of obligation” as “the 

delivery of goods or the payment of a sum of money as specified in a 
paper-based transferable document or instrument or an electronic 
transferable record.” 

63 See draft article 2 and Draft provisions on electronic 
transferable records, U.N. Doc. A/CN.9/WG.IV/WP.124, at para. 10. 

64 In most cases the draft text naturally responds to the policy 
aimed at enabling the use of electronic records for the issuance of 
documents that in the law require the issuance of a paper writing, since 
there is a significant chance that in many countries, specially those 
where such documents are still employed, the law and the market may 
rely on their continued use (both for cross-border and for domestic 
transactions –see comments with regard to the U.S. by Patricia 
Brumfield Fry, Negotiating Bit by Bits: Introducing the Symposium on 
Negotiability in an Electronic Environment, 31 IDAHO L. REV. 679, 680 
(1994-95); Kurt Eggert, supra note 19). For that purpose, it provides a 
definition of paper-based transferable document or instrument (draft 
article 3: “«paper-based transferable document or instrument» means a 
transferable document or instrument issued on paper that entitles the 
bearer or beneficiary to claim the performance of obligation specified in 
the paper-based transferable document or instrument”). It also starts by 
expressly referring all matters not addressed in its provisions to any 
preexisting law that would apply to an electronic transferable record, in 
light of its nature and contents, as the twin of a paper-based document. 
And likewise, the instrument is in many cases concerned with expressly 
setting the conditions for compliance with requirements in preexisting 
paper-based law, under the functional equivalence approach (see, e.g., 
draft article 15, on the information that may be included in an electronic 
transferable record; draft articles 16, 18, 19 and 20, respectively on 
compliance with possession, delivery, presentation and endorsement 
requirements; draft article 26, para. 2, on termination of the document; 
draft article 27, on security interests; and draft article 28 on document’s 
retention duties).   
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right can be transferred by transferring the record. Other than 
the electronic replicas or paper documents, the resulting scheme 
would thus include instruments or records that (within the above-
referred limits and features) are only issued in electronic form, or 
are exclusively regulated in the law in electronic form65. Such a 
feature, if preserved, would, in our view, significantly increase the 
usefulness of the resulting instrument. As a model law (and 
provided it retains such a format), it would be expected to provide 
a model as defined as possible for the regulation of electronic 
transferable records and the transfer of rights thereunder, and to 
assist and tender guidance to States on the problems and 
alternatives that a legal framework addressing the said matters 
would entail, among other things, on grounds of the experience 
accrued with preexisting legal notions. As an instrument focusing 
on transactions undertaken in the electronic space, it should also 
take into account emerging rules and practices that precisely 
focus on the transfer of rights with similar or equal purposes (and 
in some cases effects) as those contemplated in the law for paper 
documents.66  
                                                

65 The option for an open definition of electronic transferable 
record was taken by the working group precisely for departing from an 
approach strictly based on preexisting paper-based law – see Report of 
Working Group IV (Electronic Commerce) on the work of its forty-fifth 
session (Vienna, 10-14 October 2011), U.N. Doc. A/CN.9/737, para. 22; 
Report of Working Group IV (Electronic Commerce) on the work of its 
forty-sixth session (Vienna, 29 October-2 November 2012), U.N. Doc. 
A/CN.9/761, paras. 18-19; Report of Working Group IV (Electronic 
Commerce) on the work of its forty-seventh session (New York, 13-17 
May 2013), U.N. Doc. A/CN.9/768, paras. 30-31. 

66 Besides Electronically Recorded Monetary Claims, which provide 
an example of how the transfer of rights in the electronic environment 
may be approached in the future, a further indication in that regard may 
be found in how financial services in international trade may evolve and 
are already evolving. Payment promises or obligations in this field, such 
as the ones stemming from letter of credit contracts or guaranties, may 
be, not only issued as transferable, but in fact more easily transferred by 
using electronic means, which may have an impact on how they can be 
used in light of the financial needs of beneficiaries. This may actually be 
done, regardless of the feasible use of drafts in the context of letters of 
credit, by relying on the transaction or contract documents in fully 
electronic transactions. Besides this, financial practices in international 
trade have started changing since some years ago, among other reasons, 
precisely for avoiding the shortcomings of traditional services and 
procedures based on paper, which, even if in some regards are more 
conservative for risk mitigation, have proved to be more expensive and 
error-prone. Seller-centered strategies for trade finance, and namely 
those based on documentary letter of credit services, are being replaced 
by buyer-centric supply chain finance strategies, based on open account 
relations as well as on the support that big buyers are providing to sellers 
(their suppliers) in covering their liquidity needs, for instance, through 
reverse factoring schemes procured by buyers and therefore based on 
their financial staunchness. Such services will sometimes entail the 
transfer of rights for discount purposes, with or without recourse 
(depending on the terms of the service), or the use of rights as collateral, 
all of which will be done electronically, in some cases relying on the use of 
transferable records (drafts, notes or invoices –in cases where receivables 
are used as collateral, depending on the law applicable to security 
interests thereupon and perfection thereof). In this context, for instance, 
bank payment obligations are being used for settlement purposes 
between banks involved in supply chain finance services. Bank payment 
obligations have been increasingly supported by SWIFT (Society for 
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If it aims at setting a basic framework for electronic 
transferable records which do not enjoy the application of specific 
preexisting rules that address negotiable or transferable 
documents, the instrument would also have to solve certain basic 
issues, as well as provide guidance as to what law would apply to 
the electronic transfer of rights achieved thereunder.67 Among 
such basic issues prominently stands how the rights in an 
electronically transferable record would be actually transferred, 
and how the transferee would have to prove its condition as such, 
a question for which the instrument already relies on the notion 
of control. 
                                                                                                    
Worldwide Interbank Financial Telecommunication) and the 
International Chamber of Commerce, through the identification of 
relevant standards, and through the recent issuance of the Uniform 
Rules on Bank Payment Obligations (URBPO, ICC Publication No. 
750E). In the rules, which follow the established practice, a Bank 
Payment Obligation (BPO) is defined as “an irrevocable and independent 
undertaking of an Obligor Bank to pay or incur a deferred payment 
obligation and pay at maturity a specified amount to a Recipient Bank 
(…)” subject o certain conditions. The obligor bank (the seller’s bank) 
would actually assume such an obligation upon communication by the 
seller of its compliance with the conditions relating to the underlying 
sales or supply transaction, provided such compliance information 
accords to the terms agreed with the buyer and communicated by both 
parties to the obligor and the recipient bank (the buyer’s bank), or are 
otherwise accepted by the buyer –which in the framework devised for the 
URBPO is based on a matching process, that may or may not be 
automated depending on whether the seller has complied with the agreed 
terms or there are variations that need the buyer’s approval (see also in 
particular the definitions of “Baseline,” “Data Match,” “Data Mismatch,” 
“Data Set,” “Established Baseline,” “Obligor Bank,” “Recipient Bank,” 
“Seller’s Bank,” “Transaction Matching Application”, in art. 3, as well as 
art. 6, para. a, which lays down the principle of independency of the BPO 
with respect to any underlying transactions between buyer and seller, as 
well as between any of them with any involved bank, and art. 10, on the 
undertaking by the Obligor Bank). Although the URBPO limit their 
application to inter-bank relations, it is expected that they are used also 
in relations between banks and their customers in this same scenario. 
Likewise, from a functional point of view, they are already being accepted 
as collateral by banks, and they are also expected to be used as 
electronically recorded transferable rights, but for that purpose rely on a 
mechanism based on the amendment of the terms of the BPO (for 
replacing or modifying the identity of the Recipient Bank) upon 
acceptance of the involved banks (see art. 11 and art. 16, para. a, stating 
that a Recipient Bank may also assign the proceeds under a BPO).  The 
URBPO (which are to be contractually incorporated to the terms of the 
BPO) state that BPOs are subject to the law of the place of the branch or 
office of the Obligor Bank. See Educational Report – Observations on the 
Evolution of Trade Finance and Introduction to the Bank Payment 
Obligation, OPUS Advisory Services International Inc. & SWIFT, at 5-17, 
42-59 (March 2013), available at 
http://www.swift.com/assets/corporates/documents/business_areas/trade_
opus_swift_observations_2013.pdf, last visited on Oct. 26, 2013. 

67 A feasible choice would, for instance, consist of a reference to the 
law on the ordinary assignment of rights. Such a practical possibility is 
also foreseen by the previously referred rules on electronic transferable 
records in the US [see § 16, paras. (d) and (e) UETA; § 7021, paras. (d) 
and (e) E-Sign], as well as under the ERMC Act, which allows the 
exclusion of the application of the rules for the protection of the 
Electronically Recorded Person from underlying previous defenses or 
third party claims. See art. 16, para. (2), subparas. (viii) and (x), art. 19, 
para. (2), subpara. (i), art. 20, para. (2), subpara. (i) ERMC Act. 
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B. THE TRANSFER OF RIGHTS UNDER AN ELECTRONIC 

TRANSFERABLE RECORD AND THE NOTION OF CONTROL 
 

 The transfer of rights and the formal allocation of title 
thereupon in the UNCITRAL instrument are based on the notion 
of control. The decision to resort to this notion, and the logical 
structure that it leads to, were adopted at a pretty early stage in 
the creation of the draft provisions.68 Such a policy choice to a 
large extent results from the limitations of the scope of the works 
underway. There are two feasible approaches for structuring the 
formal protocol for the transfer of rights in this scenario, as 
illustrated by the laws referenced in previous pages. One focuses 
on the record and its transfer as a means for transferring the 
rights evidenced by the record. The other one focuses on the right 
and the formal (electronic recording or writing) requirements 
needed for its valid accrual and its subsequent transfer. In the 
context of UNCITRAL’s activity, clearly the first approach suits 
best the purpose of a model law or other instrument whose aim is 
to exclusively deal with the formal aspects of the process for the 
transfer of rights, as well as both complement previously existing 
rules on transferable paper documents and provide guidance and 
the basis for the regulation of new ones (endemic to the electronic 
space). A drafting structure based on the abstract right would 
probably entail re-thinking how the formulation of many 
substantive rules should be adapted to the new formal structure, 
which is something beyond the mandate that UNCITRAL 
Working Group IV has received.  
 
 On the other hand, the differences between the 
approaches based on the idea of control and the alternative focus 
on the abstract right and the electronic formal process for its 
transfer may even be of a purely semantic nature. At the drafting 
level, it all depends on how the notion of control, as the basis for 
the transfer of the record and the formal allocation of title upon 
the rights therein, is defined. At the level of practice, there is a 
significant chance that procedures and technologies developed 
under each of these systems do not actually differ, provided the 
rules are technologically and architecturally neutral enough (as 
they ought to be).  
 
 The notion of control, which conditions the whole life cycle 
of electronic transferable records (their issuance, transfer and 
payment or enforcement), whether they are issued as the twin of a 
paper transferable document or not,69 has been (and will probably 

                                                
68 Rep. of Working Group IV (Electronic Commerce) on the work on 

its 45th Sess., Oct. 10-14, 2011, U.N. Doc. A/CN.9/737, paras. 31, 33; Rep. 
of Working Group IV (Electronic Commerce) on the work on its 46th 
Sess., Oct. 29-Nov. 2, 2012, U.N. Doc. A/CN.9/761, paras. 24, 38, 58. 

69 In any case, in the UNCITRAL instrument control is used as the 
basis for the identification of the holder (see definition of the term in 
draft article 3), and in fact the validity of the electronic transferable 
record as such requires that it is subject to control of the holder (at each 
point in time) from its issuance until it is cancelled (see definitions of 
“issuance” and “issuer” in draft art. 3, as well as draft art. 14, para. 3). 
Likewise, in any case, for the transfer of the record the transfer of control 
over it is needed (see definition of “transfer” in draft art. 3, and draft art. 
21, para. 1). Additionally, where the electronic transferable record is 
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continue to be) one of the most debated issues, if not the most.70 
Its current formulation resembles the structure found in the 
provisions addressing this concept in U.S. law and uniform 
instruments71, but, depending on the choices finally made, it may 
even further stick to the idea that electronic records may or 
should be exchanged and used like paper ones, and therefore 
control requirements should focus on the ability of the holder to 
manage and dispose of the record, the assurance that the record is 
unique or that a single relevant copy must be readily identifiable, 
or that the record must be kept by the person claiming to have 
control.72   
 

                                                                                                    
issued as the parallel of a paper transferable or negotiable document 
regulated in the law, control is relied upon for establishing compliance 
with delivery, presentation and transfer requirements (See supra note 
64). 

70 See, e.g., Report of Working Group IV (Electronic Commerce) on 
the work on its 47th Sess., New York, May 13-17, 2013, U.N. Doc. UN 
A/CN.9/768, paras. 75-85. 

71 Draft provisions on electronic transferable records, U.N. Doc. 
A/CN.9/WG.IV/WP.124/Add.1), draft art. 17 states:  

“1. A person has control of an electronic transferable record if a 
method employed for the [use] [management] of electronic transferable 
records reliably establishes that person as [the person which, directly or 
indirectly, has the de facto power over the electronic transferable record] 
[the person to which the electronic transferable record was issued or 
transferred]. 

2. A method satisfies paragraph 1, and a person is deemed to have 
control of an electronic transferable record, if the electronic transferable 
record is issued and transferred in such a manner that: 

[(a) the uniqueness and integrity of the electronic transferable record 
are preserved in accordance with draft articles 11 and 12; 

(b) the electronic transferable record identifies the person asserting 
control as:  

(i) the person to which the record was issued or  
(ii) the person to which record was most recently transferred; and 
(c) the electronic transferable record is maintained by the person 

asserting control].”  
The brackets indicate that the text therein is presented in different 

alternatives or in general for discussion, on grounds of previous debates 
and agreements.  

72 The provision in draft art. 17, as its text expresses, is to be 
complemented with draft arts. 11 and 12, in Draft provisions on 
electronic transferable records, U.N. Doc. A/CN.9/WG.IV/WP.124, which 
set the requirements that the method used for communications ensure 
that the record is rendered unique and that the integrity of the 
information included in the record is preserved. Al these provisions also 
imply that the parties wishing to issue and transfer electronic 
transferable records must agree on the methods used for that purpose, 
which requires their previous agreement, as it actually takes place in 
practice and under other previously referred rules. Finally, another 
element of this scheme relates to the amendments done in the record. 
Amendments to an electronic transferable record may need to be done for 
different purposes: for its transfer or pledge (or perfection of security 
rights), for adding the identity of further obligors, for amending its 
contents in accordance with the will of parties involved (such as the 
holder or existing obligors), etc. Draft art. 22, in Draft provisions on 
electronic transferable records, U.N. Docs. A/CN.9/WG.IV/WP.124/Add.1, 
addresses amendments in the record, basically requiring that any 
amendments done are readily identifiable and qualified as such.    
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 When used as the central piece of the scheme for the 
electronic transfer of rights through the use of electronic records, 
the danger in focusing too much on purely documentary features 
is to end up by requiring that electronic records have the same 
features or capabilities that paper documents have in a material 
sense, and on which the (paper-based) law in this context relies 
upon (features that in most cases are essentially related to their 
tangible nature). Such excess would actually amount to neglect 
recognizing legal effects to the use of electronic records when they 
perform the required legally relevant functions (which is what 
functional equivalence in fact dictates).73 The function performed 
by possession of a paper document in the paper-based practice 
and legislation (or possession plus endorsement) is reliably 
identifying the person presumptively entitled to a certain right as 
such, as the holder of the document. 74  Consequently, control 
should be deemed achieved when the method used for the 
issuance or transfer of the electronic transferable record reliably 
identifies the person claiming to have control as the holder or as 
the person entitled to the right evidenced by the record. 
 
 The notion of control as a reliable identification of the 
holder of the document and of the corresponding rights has been 
very much present in the discussions leading to the current 
drafting of the UNCITRAL instrument.75 In our view, however, up 
until now its formulation has missed the point that such a reliable 

                                                
73 See Jane K. Winn, Electronic Chattel Paper under Revised 

Article 9: Updating the Concept of Embodied Rights for Electronic 
Commerce, 74 CHI.-KENT L. REV. 1055, 1065-66 (1999); See also Jane K. 
Winn, Electronic Chattel Paper: Invitation Accepted, 46 GONZ. L. REV. 
407, 411, 420 (2010-2011).. 

74 American Bar Association Cyberspace Committee Working 
Group On Transferable Records, Emulating Documentary Tokens In An 
Electronic Environment: Practical Models For Control and Priority of 
Interests in Transferable Records and Electronic Chattel Paper, 59 BUS. 
LAW. 379, 380 (2003). As clear examples of this idea in the field of 
negotiable instruments we may quote several rules. See e.g., Geneva 
Convention Providing a Uniform Law for Bills of Exchange and 
Promissory Notes, Annex 1, art. 16  (7 June 1930) (stating, “The 
possessor of a bill of exchange is deemed to be the lawful holder if he 
establishes his title to the bill through an uninterrupted series of 
endorsements, even if the last endorsement is in blank. (…) Where a 
person has been dispossessed of a bill of exchange, in any manner 
whatsoever, the holder who establishes his right thereto in the manner 
mentioned in the preceding paragraph is not bound to give up the bill 
unless he has acquired it in bad faith, or unless in acquiring it he has 
been guilty of gross negligence.”); See also U.N. Convention on 
International Bills of Exchange and International Promissory Notes, Dec. 
9, 1988, art. 15, para. 1. (stating, “A person is a holder if he is: (a) The 
payee in possession of the instrument or (b) In possession of an 
instrument which has been endorsed to him, or on which the last 
endorsement is in blank, and on which there appears an uninterrupted 
series of endorsements, even if any endorsement was forged or was 
signed by an agent without authority”; while Art. 5, para. f defines 
“holder” as the person in possession of an instrument in accordance with 
article 15. 

75 Report of Working Group IV (Electronic Commerce) on the work 
on its 45th Sess., Vienna, Oct. 10-14, 2011, U.N. Doc. A/CN.9/737, para. 
32; Report of Working Group IV (Electronic Commerce) on the work on 
its 46th Sess., Vienna, Oct. 29-Nov. 2, 2012, U.N. Doc. A/CN.9/761, paras. 
25, 30, 33, 41. 
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identification function necessarily depends to a full extent on the 
information exchanged by the parties in the use of transferable 
documents or the transfer of rights process (in accordance to the 
method for communications chosen by them), and therefore on 
how reliably the authenticity of such information (its authentic 
and original character, whether resulting from its creation or 
from subsequent amendments, and its integrity) can be 
established by any interested parties (obligors, prospective 
transferees or pledgees, etc.). 76  The analysis of the different 
existing practices aimed at enabling the transfer of rights online 
in conditions similar to the ones provided by transferable or 
negotiable documents, as well as by using transferable records for 
that purpose where the law so allows, shows that, in a blunt 
reflection of the information-dependent character of the electronic 
space and of electronic transactions, all processes, regardless of 
the architecture behind them, are focused on reliably ensuring the 
authenticity of the information exchanged and  reliably 
identifying one person as the holder of the rights or documents. 
These are the most essential conditions that trust by parties in 
the system, and their confidence in that transactions undertaken 
therein will be valid, require. As previously stated, such level of 
reliability and trust is actually one of the elements with respect to 
which trusted third parties prove to play a crucial role, but in fact 
any technologies, procedures and architectures resorted to, rather 
than being a goal in themselves, are means put at the service of 
the reliable designation of one person as the holder, and in 
general of the goal to ensure the authenticity of all information 
exchanged with regard to the rights or documents (which is what 
users actually assess before entering into any transaction, rather 
than the precise architecture supporting it or its details, which 
may change from time to time). From this perspective, and even 
though all processes for the transfer of rights naturally have a 
documentary basis and rely on the use of electronic records 
(including those framed in the law of negotiability, also when 
things turn into a question of evidence), the record inevitably 
loses leadership, and the focus is on the right itself as stemming 
from the records and the information exchanged.77 From that 
particular point of view, and as previously stated, practices do not 
greatly differ, whether developed under the approach based on 
control or under the approach based on the regulation of 
electronic transferable or negotiable rights. A need often felt when 
producing rules based on the reliability of information recorded 
electronically is to set a safe harbor test in order to provide 
guidance as to compliance with the rule.78 Even if such a provision 

                                                
76 See R. David Whitaker, Rules Under the Uniform Electronic 

Transactions Act for an Electronic Equivalent to a Negotiable Promissory 
Note, 55 BUS. LAW. 437, 443, 446 (1999); See also Jane K. Winn, 
Electronic Chattel Paper under Revised Article 9: Updating the Concept 
of Embodied Rights for Electronic Commerce, 74 CHI.-KENT L. REV. 1055, 
1056 (1999).  

77 Rogers, supra note 1, at 224; see also our remarks in Manuel 
Alba Fernández, Documentos de transporte y negociabilidad en un 
entorno electrónico – Segunda parte, 264-65 Revista de Derecho 
Mercantil 489, 529-32 (2007), in the context of electronic negotiable bills 
of lading. 

78 Other than the U.S. provisions on control, as well as draft art. 17 
of the UNCITRAL instrument (see e.g., UNCITRAL MODEL LAW ON 
ELECTRONIC SIGNATURES, art. 6, paras. 1, 3-4 (2001). 
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does not exclude the possibility to otherwise comply with the 
general threshold of reliability, again, if it focuses too much on 
documentary architectural elements it may also have a distorting 
effect in favor of certain practices, to the detriment of others.79 
Reliability of information (reliable assurance of its authenticity) 
as a requirement for legal effects should obviously treat 
differently different technologies and procedures differently, but 
not discriminate between the ones that, with different 
architectures, are equally reliable and achieve the same ends.80  
 
  
IV.  CONCLUSION 

 
The two questions that have been presented in the 

previous pages were selected as two good examples of how the 
discussion and the drafting of the UNCITRAL project on 
electronic transferable records in some respects place 
transferability of rights and records in the electronic space at a 
crossroads. The choices made in the course of such work will 
determine the future usefulness of any resulting instrument. The 
ambitions of such an instrument should be to provide a 
framework that adequately addresses the needs of businesses and 
provides guidance, both to legislators and to the market as to how 
to address the main problems entailed in transferring or 
negotiating records and rights in the electronic space. 
Transferability and negotiability of documents is one of those 
fields in which form has heavily overshadowed substance81, and 
the transposition of principles in this context requires a 
significant effort for carefully selecting the truly relevant 
elements of the phenomena addressed.  

 
Such an effort should focus on keeping the virtues of the 

paper-based rules that ground transferability or negotiability as a 
scheme for title or rights allocation, but also on doing away with 
the vices of the paper medium for preserving the virtues of the 
electronic one. It should also take into account that new 
technologies and media are likely to result in changes in conduct 
and practices for actually achieving the same or similar ends. The 
challenge faced when drafting legal rules is to avoid the risk of 
                                                

79 For instance, requirements such as the uniqueness of the record, 
or that the record is actually stored, maintained or kept by the person 
claiming to have control may be hardly compatible with some data 
structures or their dynamic features, which, even if framed in procedures 
that suitably ensure the authenticity of the information managed and 
communicated, do not even rely on a single copy of a given record, or at 
each point in time combine arrays or blocks of different data stored 
separately for actually communicating or presenting a record (see A.B.A. 
CYBERSPACE COMM. WORKING GROUP ON TRANSFERABLE RECORDS, at 381; 
Jane K. Winn, Electronic Chattel Paper: Invitation Accepted, 46 GONZ. L. 
REV. 407, 421 (2010-11)). Likewise, the rule linking control of the record 
with de facto power` over it (draft art. 17 of the draft instrument) seems 
to likewise focus on physical or material elements that in electronic 
transactions, for the reasons stated, become useless, if not harmful. 

80 See Lyria Bennett Moses, Recurring Dilemmas: the Law's Race 
to Keep up with Technological Change, 2007 U. ILL. J.L. TECH. & POL'Y 
239, 239 (2007). 

81 David Frisch and Henry D. Gabriel, Much Ado About Nothing: 
Achieving Essential Negotiability in an Electronic Environment, 31 
IDAHO L. REV. 747, 747 (1995). 
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being under-inclusive by sticking too much to the paper 
mentality.82 In this scenario, a positive trend must be seen in the 
fact that the UNCITRAL instrument tends, for the time being, to 
focus not only on preexisting paper-based examples of 
transferable documents (even if they logically capture much 
attention), but on electronic transferable records in general, on 
grounds of the basic features that all of them share, which in the 
end may extend the benefits of the provisions to be produced to 
any processes relying on the electronic transfer, assignment or 
negotiation of rights. It remains to be seen whether this attitude 
is also followed with regard to the notion of control, the probably 
most relevant element of the devised legal framework, and the 
basis of such framework as a system for title or rights allocation. 
In spite of the limitations that a future UNCITRAL instrument 
almost by definition will have, as previously explained, the 
opportunity may be even taken for providing guidance on how the 
rules may be devised for taking advantage of electronic means 
and their capabilities in this field.83 Everything, finally, with the 
purpose to make the most out of such an effort. 

                                                
82 See Moses, supra note 80, at 243, 248, 258; See also James S. 

Rogers, An Essay on Horseless Carriages and Paperless Negotiable 
Instruments: Some Lessons from the Article 8 Revision, 31 IDAHO L. REV. 
689, 690, 697-98 (1995). 

83 Ubiquity of persons, information and access, for instance, allows 
breaking many limitations that the paper imposes, and foreseeing, not 
only the inclusion of multiple obligors (as in currently existing rules 
based on paper), but also multiple payees, as well as perfection, not only 
of a single security interest, such as a pledge, but also of other junior 
security interests and claims, as well as the transfer of a pledged record; 
or the split (or division) of electronic transferable records (all of which is 
for instance contemplated in the Japanese ERMC Act, and in some cases 
is being also discussed in the context of the UNCITRAL project). 
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THE UNDERUTILIZED FOREIGN 
INVESTOR 

 
GRIFFIN WEAVER 
 

For most states, if not all, the push for economic advancement 
is at the front of every administration’s agenda. This is especially 
true for developing countries in the Middle East whose standard of 
living and international power is largely tied to its economic condition. 
An important indicator, if not condition, of a state’s economic health 
is the level of foreign direct investment (“FDI”) received by the state. 
This inflow of money is essential for the growth and stability of a 
state’s economy. As one U.S. official once noted, the United States 
“need[s] a net inflow of capital of $3 billion a day to keep the economy 
afloat . . . .”84 The question then becomes how does a state attract and 
maintain high levels of FDI? According to the international 
development community, the key to enticing FDI is a just, 
transparent, and consistent legal and judicial system. As a World 
Bank publication once stated: 
  

The developing countries' transition toward market 
economies necessitated strategies to encourage 
domestic and foreign private investment. This goal 
could not be reached without modifying or 
overhauling the legal and institutional framework 
and firmly establishing the rule of law to create the 
necessary climate of stability and predictability.85  

 
Hidden in this statement is the idea that the foreign investor 

stands on the sidelines during the reform process as a spectator—
interested in the view before him but hesitant, perhaps afraid, to take 
part in the process until a modification or complete overhaul of the 
legal system has taken place. 

  
The rationality of this statement springs from the neo-

institutional theory of the behavior of economic actors, which argues 
that efficient and transparent legal systems decrease the cost of each 
transaction for economic actors (including foreign investors). Since 
higher costs increase the bottom-line of direct investment, foreign 
investors decline to invest in states with higher costs and gravitate 
toward states with more transparent, “Western” legal systems 
instead.86  
                                                

84  Eduardo Porter, Dubai Deal’s Collapse Prompts Fears Abroad on 
Trade With U.S., N.Y. TIMES, Mar. 10, 2006, 
http://www.nytimes.com/2006/03/10/business/worldbusiness/10chill.html?_r=
0.  

85  See INITIATIVES IN LEGAL AND JUDICIAL REFORM (World Bank, 
December 1999), pp. 1–2. 

86  For a work analyzing the application of the institutional theory in 
developing countries and by international institutions, see Lawrence 
Tshuma, The Political Economy of the World Bank’s Legal Framework for 
Economic Development, 8 SOC. AND LEGAL STUD. No. 2, 75, 75-96 (1999), 
available at 
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Because of this rationale the development community, 
governments, and non-governmental organizations (“NGOs”) have 
dumped large amounts of resources in organizing, promoting, and 
backing various legal and judicial reform programs throughout the 
developing world. Their belief is that legal reform is key in attracting 
FDI and can be accomplished in a short amount of time. 

  
This paper will argue that contrary to the conventional 

wisdom of the international development community, its rationale 
behind legal reform and FDI is historically incorrect and fails to 
consider several important factors. The principal arguments may be 
summarized as follows. 

 
One, an overhaul of the legal and judicial systems is not 

needed in order to attract large, multinational investors (although 
changes are normally required to retain such investors) or small, 
independent investors.  The most important factor for an investor is 
real business opportunities. The legal and judicial systems in most, if 
not all, developing countries are generally not ideal; yet, foreign 
investors are willing to accept these conditions when there are real 
business opportunities available. 

  
Two, foreign investors do not stand on the sidelines in the 

legal and judicial reform process. Though often overlooked by the 
international development community, foreign investors are active 
participants in the legislative and judicial reform process both in the 
push and implementation. If the goal of legal and judicial reform is to 
attract FDI then the international development community and 
foreign governments need to listen to the concerns and insights of 
foreign investors and their advisors. Foreign investors go into 
investments with their “eyes wide open” because of the huge risk they 
take with their time, money, and other resources. They also hire some 
of the top legal and financial professionals whose jobs are to study the 
risks and potential problems with every minute aspect of the 
investment.  This means that many of these advisors become experts 
concerning the hazards of FDI in these specific countries and can 
properly identify specific legal and judicial reforms that should and 
must take place in order to facilitate FDI. 

 
Three, the international development community advocates 

                                                                                                         
http://www.joptc.gov.et/Library%20Books%20Collection/legal%20materials%2
0downloaded%20from%20Internet/international%20economic%20law/Interna
tional%20Economic%20Law%2010.pdf; for works describing the detriment 
transaction costs play in deterring foreign investors in developing countries, 
see Jeswald Salacuse, Direct Foreign Investment and the Law in Developing 
Countries, 15 ICSID Rev. Foreign Investment Law J. no. 2, at 382, 382-400 
(2000); Ibrahim F.I. Shihata, Legal Framework for Development: Role of the 
World Bank in Legal Technical Assistance, INT. BUS. LAW. 360, 360-68 (1995); 
Ann Seidman et al., Building Sound National Frameworks for Development 
and Social Change, in MAKING DEVELOPMENT WORK: LEGISLATIVE REFORM FOR 
INSTITUTIONAL TRANSFORMATION AND GOOD GOVERNANCE (Springer, 1999); for 
a work discussing the consequence of institutional transparency for investors, 
see WORLD DEVELOPMENT REPORT 2002: BUILDING INSTITUTIONS FOR MARKETS 
(World Bank Publications, 2001). 
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that broad legal concepts and changes must be adapted and made in 
order to attract FDI.87 This position sounds good and is easier for 
people to understand, however, it is fundamentally wrong. 

  
When foreign investors and their advisors are consulted in 

the legal and judicial reform process, the process focuses on the 
minute specific changes that should take place, which makes it more 
efficient, cost effective, and longer lasting than when the sweeping 
changes suggested by the international development community are 
followed. 
  

It should be noted that tackling such a complex topic requires 
caution and understanding that every variable cannot always be 
accounted for or easily resolved. FDI and the benefits it brings is not 
a cure-all. All foreign investors are not created equal and their 
intentions do not always correspond with that of the developing 
country. As a result, the legislative and institutional reform process 
should not (and cannot) be left exclusively to foreign investors; 
domestic institutions, bilateral donors, international development 
agencies, and local as well as international NGOs must continue to 
wield the laboring oar, although within a revised philosophical 
approach. 

 
It must also be noted that foreign investors are not all alike in 

the idea that they will invest and continue to invest despite poor legal 
and judicial framework. Each investor is unique and views each 
investment opportunity differently. For example, investors from 
states that lack effective legal and judicial systems or where 
corruption is a common business practice will probably contribute 
different insights to the reform process than those from a more 
developed state.88 If these investors encourage corruption or simply 
enjoy the current ineffective systems, then they exacerbate rather 
than help fix the problem. 

 
Likewise, not all countries are equal. The economies, politics, 

and histories of states in the Middle East are quite diverse; therefore, 
each has approached the legal and judicial reform process in varying 
ways. Rather than use a total worldview to approach these concepts, 
this paper will attempt to provide conclusions that the international 
development community may apply generally to states in the Middle 
                                                

87  See generally About the World Bank in Justice Reform, THE WORLD 
BANK, 
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINS
T/0,,contentMDK:23138640~menuPK:1974078~pagePK:210058~piPK:210062
~theSitePK:1974062,00.html (last visited Mar. 7, 2013) (explaining how the 
International Development Community, specifically the World Bank, have 
made legal and judicial reform a top priority in their development agenda).  

88  See generally Kevin E. Davis, Michael J. Trebilcock, The 
Relationship Between Law and Development: Optimists Versus Skeptics, 56 
AM. J. COMP. L. 895 (2008); Amanda Perry, Effective Legal Systems and 
Foreign Direct Investment: In Search of the Evidence, 49 INT’L & COMP. L.Q. 
779, 779-99 (2000) (giving further discussion and a general critique of the 
neo-institutional view on legal reform and foreign investors). 
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East while designing state specific plans for the given state. 
 

I.  FOREIGN DIRECT INVESTMENT: STAGE ONE 
 

The international development community correctly assumes 
that FDI is an important part of development (rather than a 
destructive force89) and that developing countries must encourage and 
promote FDI using varying methods and means. However, the idea 
that “modifying or overhauling the legal and institutional framework 
and firmly establishing the rule of law,” 90  is the only way to 
sufficiently attract FDI within the Middle East is completely wrong. 
True, a legal and judicial system defined by consistency, modern 
legislation, and an effective judiciary that interprets and enforces the 
laws in a fair and transparent manner is a great goal.  All things 
being equal, a state that has such an ideal system will attract more 
FDI than one that does not. Yet, such an ideal system is not the 
decisive factor in the decision of whether to invest or not.91 

 
A.  WHAT REALLY IS THE DECISIVE FACTOR FOR FOREIGN 

INVESTORS? 
 

Real business opportunities have been and will always be the 
most important/decisive factor in attracting FDI. Even if a state has 
the most efficient, transparent, and developed legal and judicial 
systems, that is not enough to attract FDI. 92  Conversely, if the 
opposite of the above statement is true, the fact that the state’s legal 
and judicial system is poor will not ultimately dissuade the investor 
from investing. A great example of this is found in Saudi Arabia in 

                                                
89  See generally WORLD INVESTMENT REPORT 2012, UNCTAD, available 

at http://www.unctad-docs.org/files/UNCTAD-WIR2012-Full-en.pdf. (focusing 
on trends in foreign direct investment both at the local, regional, and world 
level; as well as, developing methods to improve its impact to development). 

90  See INITIATIVES IN LEGAL AND JUDICIAL REFORM 2002 (WORLD BANK), 
available at 
http://siteresources.worldbank.org/BRAZILINPOREXTN/Resources/3817166-
1185895645304/4044168-1186409169154/18initiativesFinal.pdf; see also J.L. 
Staats and G. Biglaiser, Foreign Direct Investment in Latin America: The 
Importance of Judicial Strength and Rule of Law, INT’L STUDIES QUARTERLY, 
56: 193–202 (2012) available at doi: 10.1111/j.1468-2478.2011.00690.x.; John 
L. Taylor and François April, Fostering Investment Law in Transitional 
Economies: A Case for Refocusing Institutional Reform, 4 PARKER SCH. J. E. 
EUR. L. 1, 1-52 (1997) (arguing that a complete overhaul of the legal 
framework is necessary for attracting FDI). 

91  See Perry, supra note 5; See generally World Investment Prospects 
to 2011: Foreign Direct Investment and the Challenge of Political Risk, THE 
ECONOMIST, 
http://www.vcc.columbia.edu/pubs/documents/WorldInvestmentProspectsto20
11.pdf (last visited Apr. 13, 2013); ATTRACTING PRIVATE INVESTMENT: 
CAPITALISTS’ PERCEPTIONS OF THE INVESTMENT CLIMATE IN EUROPE, THE 
MIDDLE EAST, AND NORTH AFRICA (World Bank, 1992) (giving an example of 
qualitative survey data on this issue). 

92  See generally Klaus E. Meyer, Foreign Direct Investment in the 
Early Years of Economic Transition: A Survey, 3 (3) ECON. OF TRANSITION.  
301, 301-20 (1995) (discussing the importance of basic economic incentives in 
the eyes of foreign investors). 
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the 1900’s. After discovery of large oil reserves in the 1930’s, Saudi 
Arabia experienced an explosion of interest by foreign investors.93 
The decisive factor for these investors could not have been the legal 
and judicial systems in this country. The legal and judicial system in 
Saudi Arabia to date (especially from the 1930s to the 1990s) was 
primitive at best and incapable of addressing some of the more 
predominant problems such as corruption and lack of enforcement.94 
Yet, foreign investors lined up to come in because of the vast natural 
resources and other untapped markets – aka business 
opportunities. 95  For most of the investors a simple risk-reward 
analysis was performed: did the business opportunities and their 
potential returns outweigh the problems of the legal and judicial 
system? In other cases investors decided on a long-term strategy 
which wasn’t affected by the condition of the legal or judicial system. 

  
This means that if a country offers significant business 

opportunities (through privatization or otherwise) and does not 
present any formal barriers to investment (e.g., war, significant social 
unrest, severe economic crisis, or legislation that prohibits foreign 
investment), it will attract a certain level of foreign investment 
despite the lack of an “ideal” legal system. In the case of Saudi Arabia 
it is doubtful, after the initial discovery of oil, that the state would 
have received significant amounts of FDI beyond what it originally 
had before the state reformed or revamped its legal and judicial 
institutions.96 The investors who chose not to invest in the state 
during that time were those with little to any foreign investment 
experience or without the means to absorb potential losses that could 
result.97 Even if the state had performed a revamp of its legal and 
judicial institutions, it is unlikely that this would have swayed these 
investors; the investors instead were more concerned about the threat 
of expropriation, tax regimes, the transfer of wealth, and the 
condition of the investors that had already invested.98 
                                                

93  See generally MOHAMED RAMADY, THE SAUDI ARABIAN ECONOMY: 
POLICIES, ACHIEVEMENTS, AND CHALLENGES (Springer, 2d ed. 2010). (giving a 
history of Saudi Arabia’s economic rise and interest by foreign investors 
shortly after the discovery of oil).  

94   Id.  
95  Id.  
96  See generally Foreign direct investment, net inflows (BoP, current 

US$), The WORLD BANK, 
http://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD (last visited Apr. 
13, 2013) (showing how FDI has never dramatically increased in Middle 
Eastern states that have revamped or reformed their legal and judicial 
systems. This is seen when looking at states with business opportunities (e.g. 
UAE) and states without (e.g. Morocco and Jordan). When either has 
reformed its legal and judicial systems, FDI, at best, has only minimally 
increased. What appears to be a better indicator of FDI is the availability of 
business opportunities.)  

97  The majority of initial investors in Saudi Arabia were big 
multinational companies (e.g. oil and gas companies) or nationals who had 
little to lose and much to gain.  ADD SOURCES 

98  See Perry, supra note 5; see also Nada Kobeissi, Impact of 
Governance, Legal System and Economic Freedom on Foreign Investment in 
the MENA Region, 8 J. OF COMP. INT’L MGMT. no. 1, 2005; Amanda Perry, An 
Ideal Legal System for Attracting Foreign Direct Investment? Some Theory 
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The overall picture of strength and the investment 

environment in Saudi Arabia was also a major factor in attracting 
FDI. Contrary to the general belief that this picture is created by the 
legal, political, social, and cultural conditions within the state, the 
overall image was actually formulated by information like the general 
movements of the competition, reports by investors within the 
country, news headlines, and television stories. This is not to say that 
the state of legal and judicial institutions did not play a role in how 
the foreign investment community perceived Saudi Arabia overall.  
However, the problems with such institutions (e.g. unclear 
investment law, lack of enforcement standards, etc.) were not the 
crucial element in deciding whether or not to invest. 

  
The fact is most investors in Saudi Arabia were willing to 

overlook the problems with the legal and judicial institutions if the 
perception of the state was “good.” If the perception of the state were 
to change, then the investors probably would have been more 
reluctant to invest, even if the legal and judicial systems were 
improving.99 

 
Lastly, whether there are clear lines of authority within the 

state is a decisive factor for most investors. A common complaint 
among investors in Middle Eastern countries that were unsuccessful 
in attracting FDI was that the state lacked clear authority as to who 
or what could make a decision.100 This meant that a clear decision-
making process within the state was more important than an ideal 
legal and judicial system. A recent example of this is seen with the 
“Arab Spring.”101  The fear of an unstable government has been the 
main catalyst behind the recent exit of foreign investors. It has also 
dissuaded new investors from coming in. 

  
In terms of Saudi Arabia, it’s clear that some FDI was lost as 

a result of the legal and judicial system; however, a significant 
portion of FDI was not affected by this condition.102 Although this 
condition facilitated other objective factors—corruption, legal 
uncertainty, etc.—none of them proved to be major deterrents. If so, 
then Saudi Arabia wouldn’t have received any FDI since all of these 
                                                                                                         
and Reality, 15 AM. U. INT’L L. REV. no. 6, 2000 at 1627, 1627-57 (arguing 
against the traditional view which states policy decisions with respect to 
institutional reform are crucial to attracting foreign investment). 

99  Id.  
100  See Lack of Info Affects Oman’s FDI Flow, OMAN DAILY OBSERVER 

(Feb 5, 2013), 
http://webcache.googleusercontent.com/search?q=cache:66B0pB1g2FYJ:www.
gulfinthemedia.com/index.php%3Fm%3Deconomics%26id%3D633248%26lim
%3D120%26lang%3Den%26tblpost%3D2013_02+Middle+East+FDI+lacked+c
lear+authority&hl=en&gl=us&strip=1 (discussing Oman’s inability to attract 
FDI due to lack of quality information and clear channels of authority). 

101  See Paul Barbour et. al, Perspectives on topical foreign direct 
investment issues by the Vale Columbia Center on Sustainable International 
Investment, 67 COLUMBIA FDI PERSPECTIVES (2012) (discussing the recent 
issues foreign investors have faced with the Arab Spring).  

102  See supra note 13 and accompanying text.  



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 

35 

things existed or still exist there. 
  
Consequently, the international development community 

assumptions that foreign investors are principally passive and will 
only enter a transitional country when the legal system has been 
modified or overhauled, at least in the context of Saudi Arabia, are 
incorrect. Investors were influenced first and foremost by the nature 
of the business opportunity, the potential for high returns, the risk of 
expropriation, the ability to repatriate profits, the existing tax 
regimes, and an often superficial “feel” about a country. 

  
B.  WHO ARE THE INVESTORS THAT TAKE THE LEAP? 
 

The investors who made the investment in spite of the 
terrible legal and judicial system in Saudi Arabia were usually large 
multinational corporations and individuals. Large multinational 
corporations had the resources to withstand the less than ideal 
conditions and were investing for the long term, meaning the legal 
and judicial system wasn’t as important as the potential business 
opportunity. In terms of the Middle East, if a multinational 
corporation did abandon an investment it was for a “force majeure” 
type of reason—e.g. war, social unrest, foreign investors were 
prohibited from owning interests in the country, political power 
struggles, unreliable domestic partners, etc. If the potential profit and 
business opportunity looked promising, if the reward justified the risk, 
and if the state didn’t prohibit an outsider from investing, then the 
investment went forward. 

  
The individuals who made the leap of faith often had ties to 

the state—e.g. nationals, expatriates who had worked in the region, 
etc.  This group of investors often had limited resources and could not 
afford to make bad investments. On paper, or at least in the eyes of 
the international development community, this group would have 
been turned off by the poor legal and judicial conditions. However, 
quite the opposite happened. Many of the individual investors found 
the poor legal and judicial conditions to be highly attractive. They 
were quite aware of how “business dealings” worked and were able to 
exploit the system to their advantage. 

  
Middle-sized companies rarely took the leap. They did not 

have the resources of a large corporation to withstand losses that 
might accompany such an investment and did not have the “know 
how” of individual investors to take advantage of the system. One 
significant loss could mean life or death for a middle-sized company. 
This meant the condition of the legal and judicial system played a 
much larger role in their decision to invest. However, if a business 
opportunity was too attractive to pass up, the legal and judicial 
concern would often fade into the background.103  
                                                

103  See Perry, supra note 5 and 14; see also Brittany Finder, Rule of 
Law Reform in Post-Conflict Environments: Problematic Realities from 
Kosovo, MHC DIGITAL COLLECTION, (May 29, 2012), 
https://ida.mtholyoke.edu/xmlui/handle/10166/1045; Saul Estrin and Klaus 
Meyer, Opportunities and Tripwires for Foreign Investors in Eastern Europe, 
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II.  LEGAL AND JUDICIAL REFORM 
 
A.  HISTORICAL: REFORM HAPPENS IN A CYCLE 
 

The relationship between FDI and legal and judicial reform 
can best be described as a cycle. The cycle would often repeat itself 
and would follow the pattern described below. 

  
• The Middle Eastern state would make a decision to open it 

borders to foreign investment.  
 

• The rulers, and sometimes government bodies, would attempt 
to modernize the legal system through decrees or legislations. 
These attempts at modernization were often inadequate and 
did little to invoke legal and judicial stability.  

 
• The investors mentioned above would invest in the state 

despite the poor legal and judicial system.  
 

• Investors begin to realize the specific problems within the 
state in regards to FDI.  

 
• Investors then petition (negative press, complaining to 

government officials, etc.) the government to change the 
laws/regulations.  
 

• The rulers or government officials look to correct this and 
make amendments, which were still inadequate.  

 
• This deters some investigating investors.  

 
• The cycle repeats until the laws eventually start to 

adequately address the issues.  
 

• Investors come in full force. 
 
B.  LESSONS LEARNED 
 
The question then becomes what are the lessons learned from this 
cycle? 
 

1. Laws Change Slower Than Business Opportunities 
  
Legal and judicial systems are naturally several steps behind 

the transactions that are currently taking place within a country. 
This is painfully clear in developing countries whose systems lag 
behind at a greater distance.  However, this is to be expected 
considering governments rarely, if ever, have the foresight to see 

                                                                                                         
40 THUNDERBIRD INT’L BUS. REV. no. 3, 1998 at 209, 209-34 (discussing this 
precise issue with similar situated states in Eastern Europe). (Changes 
depend on whether this is consecutive or non-consecutive pagination). 
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future problems in the investment community. Consequently, 
regulations dealing with current investor transactions follow the 
transactions. 

  
An example of this is New Saudi Arbitration Law that was 

passed in 2012. Up until the passage of the law, foreign investors had 
a steep disadvantage when trying to resolve disputes with local 
parties—arbitrators had to be male and of the Islamic faith, 
government-owned entities could not be subject to arbitration without 
specific permission, and arbitrations had to be filed with the local 
court (awards had to be ratified by these courts; they also had the 
freedom to retry any arbitration and rule according to its own 
findings).104 

 
Thus, the new law was not passed by the Saudi government 

in anticipation of future enforcement problems which foreign 
investors might encounter. Rather, multinational corporations, 
because of the business opportunity, made business deals within the 
state despite the lack of legal protections afforded by current Saudi 
laws and the judicial system. Only now, after the state has become so 
dependent on FDI and aware of other GCC states offering similar 
opportunities with more legal and judicial protections, have investors 
and their advisors been able to pressure the government into 
enacting legislation that will better protect foreign investments.105 

  
2. Governments do not adequately consult investors 
  
Usually new laws surrounding investments are either 

implemented because of pressure from the investors or in an attempt 
to modernize the legal and judicial system, thus attracting investors. 
The problem, though, is that the government rarely consulted with 
the investors and their advisors. A criticism among investors has 
been the gap between investors, their advisors, and the government 
officials in charge of creating and carrying out the specific reforms, 
which supposedly address investors concerns. This has resulted in 
reforms not adequately addressing the issues they were supposed to 
fix. If the investors and their advisors (many times lawyers within 
the targeted country and who are well-versed in the problems that 
arise surround the issue in question) had been consulted before the 
drafting of the legislation, the legislation could have been better 
tailored. 

  
A perfect example of this is found in Jordan. Unlike its 

Middle Eastern neighbors, Jordan lacks vast quantities of natural 
resources and must fill this void through inflow of FDI.106 In order to 

                                                
104  See JEAN-PIERRE N. HARB ET AL.,THE NEW SAUDI ARBITRATION LAW, 

(JONES DAY, 2012), available at 
http://www.jonesday.com/new_saudi_arbitration_law/ (explaining the 
changes with the recent Saudi Arbitration law).   

105  Id. 
106  See YUSUF MANSUR, OVERCOMING BARRIERS TO FOREIGN DIRECT 

INVESTMENT IN JORDAN (Free the World, 2011), available at 
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encourage economic growth, Jordan passed the Jordanian Investment 
Promotion Law of 1987 which professed to fix many of the issues 
foreign investors found unattractive—tax institutions, ownership 
prohibitions, and duties. 107  The result—limited if any additional 
FDI.108 The problem was that its authors neglected to seek the input 
of investors, their advisors, and the locals who were supposed to 
benefit from the law. They missed addressing the issues the investors 
were most concerned about—getting rid of the red tape surrounding 
the application for and procurement of tax breaks, the narrowing of 
broad ambiguous language regarding legality of ownership interests 
(which resulted in varying interpretations by Jordanian courts and 
the government), and the streamlining of customs procedures. This 
failed process repeated itself with revisions of the law being passed in 
1988, 1995, 2000, 2003, and 2006.109 

 
In general, the legal and judicial reform process in the Middle 

East has continually failed to consider the views and thoughts of 
those who will be most affected by the reforms. Unfortunately the 
process is often controlled by an elite few who make changes only in 
their/their allies’ best interests. An ideal process would be to open the 
reform up to broad public comments among interest groups, and 
those who are most concerned with the reform—e.g. investors and 
their advisors and then apply their comments and ideas into the 
proposed legislation and reform. Failure to include comments from 
the public and those affected by the proposed reforms creates, in the 
eyes of John Hewko, “three negative consequences:”110 

 
First, it can perpetuate the anti-competitive interests 
of cartels, monopolies, and elites who represent only 
one set of the many interests involved. 

 
Second, it creates “enemies” of the specific reform who 
can hamper its implementation out of self-interest or 
even revenge for not having been included in the 
process. 
 
Third, it encourages a lack of respect for the [legal 
and judicial] process and the rule of law generally.111 
 
This means that if governments were to implement a process 

in which proposed legal and judicial reforms were made available to 
the public (specifically those affected by the reforms) for comment 

                                                                                                         
http://www.freetheworld.com/arab/Overcoming-Barriers_Foreign-Direct-
Investment.pdf (discussing Jordan’s FDI struggles over the past few decades). 

107  Id. 
108  Id.  
109  Id.  
110  John Hewko, Foreign Direct Investment: Does the Rule of Law 

Matter, 26 CARNEGIE ENDOWMENT FOR INT’L PEACE: RULE OF LAW SERIES 12, 1-
28 (2002)  

111  See generally Joel Hellman, Winners Take All: The Politics of 
Partial Reform in Postcommunist Transitions, 50 WORLD POLITICS 203, 203-
34 (1998). 
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prior to enactment, the quality and effectiveness would improve. This 
kind of process should be the foundation on which the development 
community builds its reform proposals. 

  
This kind of failure was painfully evident shortly after Saudi 

Arabia passed the Foreign Investment Act 2000.112 Foreign investors, 
before the passing of this act, faced many obstacles when looking to 
invest in the state. Namely foreign investors were prohibited from 
investing in most industries, could not fully own any of their 
investments, and were taxed 45% on their profits.113 The reform was 
aimed at boosting the level of FDI within the state by addressing 
these three concerns.114 However, despite the initial hype the law did 
not address the concerns foreign investors and locals found to be of 
real importance, thus, having little long-term effect upon FDI level 
within Saudi Arabia. 115 It wasn’t until a few years later, when the 
Saudi officials began to listen to investor concerns by consulting with 
investors and their advisors and implementing reform targeting these 
concerns, that FDI began to dramatically increase.116 As a result FDI 
within Saudi Arabia increased 25% to 50% each year after.117 

 
3.  Investors And Their Advisors Are Perfect For 

Identifying The Right Necessary Reforms  
 
Investors are the most efficient, accurate, and cost effective 

tools for states wishing to identify the legal problems faced by 
investors. Investors are risking large amounts of their assets and 
thus have hired advisors (generally lawyers and accountants) to 
locate the specific issues in regards to the legal system and how that 
will affect their investment. If states truly want to attract foreign 
investment through reform of its legal and judicial systems, then who 
better to identify and explain which reforms are needed than those 
whose careers depend on navigating these issues? 

 

                                                
112  FOREIGN INVESTMENT ACT AND EXECUTIVE RULES (2000) available at 

http://www.saudiembassy.net/about/country-
information/laws/Foreign_Investment_Act_and_Executive_Rules.aspx.  

113  See generally DEPT. OF STATE, 2012 Investment Climate Statement – 
Saudi Arabia (2012), available at 
http://www.state.gov/e/eb/rls/othr/ics/2012/191229.htm (discussing the 
barriers many foreign investors face when looking to invest in Saudi Arabia) 

114  Middle East Laws – Saudi Arabia, ALI & PARTNERS 
http://www.mideastlaw.com/middle_eastern_laws_saudi_arabia.html (last 
visited Dec. 27, 2013) 

115  National Competitiveness Center, Annual Report of FDI into Saudi 
Arabia 2011, (2011), available at 
http://www.saudincc.org.sa/getattachment/47de8ea3-c4a3-47f9-bb54-
22344f2610ce/IFC-World-Bank-Doing-Business.aspx (outlining the number of 
foreign owned companies and over FDI over the past decade). 

116  See 2012 Investment Climate Statement, supra note 30 (discussing 
Saudi Arabia addressing these concerns with the passing of the Trademark 
Law of 2002, Copyright Law of 2003, Capital Markets Law of 2003, and 
Patent Law of 2004). 

117  See Annual Report, supra note 32. (outlining the number of foreign 
owned companies and over FDI over the past decade) 
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Using investors then seems in line with the general goal of 
the international development community—to identify the legislative 
and judicial reforms needed to attract/facilitate foreign investment. 
However, the international development community has neglected to 
do this by taking an approach that completely excludes investors and 
their advisors. As one international law practitioner explained: 

 
The traditional approach of the development 
community has been to issue a detailed request for 
proposal to several consortia of consulting, law, and 
accounting firms. (Very often the effort would be 
repeated with several development agencies funding a 
study of the same problem and little or no 
coordination between them.) Often foreign firms with 
very little or no experience in the country would bid 
as a means of establishing a foothold for future 
business in that country. The winning consortia would 
at times be chosen not so much for its skill or 
experience, but on the basis of political considerations 
(e.g., not enough Portuguese consulting firms have 
had a chance to dip their hand into the EBRD 
technical assistance trough). Each winning consortia 
would then carry out a detailed diagnostic review of 
the host country’s capital markets. Since the fees to 
the consortia were in most cases subject to a cap, 
generally junior staff would carry out the review so 
the consortia would make a profit on the work (or very 
often to minimize the loss). Occasionally a Western 
senior securities guru would fly in to explain how such 
legislation is structured and implemented in the West. 
The result of this effort would be a thick and 
extensive report presented to the relevant host 
country governmental agency recommending radical 
and sweeping changes to the country’s securities 
legislation based on the system in the United States 
or Western Europe, but often with little regard for 
whether there was a demand in the local market for 
such legislative changes or for how such legislation 
would operate within the existing legal culture and 
system.118 
 
Rather than being accurate, efficient, and cost-effective, like 

foreign investors and their advisors, this method instead becomes 
inaccurate, inefficient, and costly. This is a result of advice that is 
given by “experts" with little knowledge or experience with the state 
in question, or by local counsel with minimal expertise in the field. 
The better tactic would be to approach the international law firms 
that have represented foreign investors with their investments inside 
the state. These firms have already been paid to do the legwork in 
regards to identifying the specific legislation and regulations that 
could cause problems for the investor. Consequently, the firms would 

                                                
118  Hewko, supra note 27, at 14.  
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have an intimate knowledge of the legal and judicial issues because a 
mistake would be costly both for the firm and the investor. It would 
also eliminate the costly studies that are typically done by the 
international developmental community because the firms would 
have the memorandum explaining the problems in detail facing real 
clients attempting to invest under the state’s current laws and 
regulations. Much of this information could be given for a very 
minimal cost and provided to the state with exhaustive 
recommendations on what reforms should take place. 

  
Consequently, the overarching principle in addressing legal 

and judicial reform should be to establish the exact deficiencies in the 
current legal and judicial system that prevent foreign investors from 
investing in the state and to pinpoint the specific reforms that “fit” 
(taking into account the political, social, cultural, and economic 
conditions) the state. No entity is better to accomplish this than the 
foreign investors and their advisors. 

  
4.  Legal And Judicial Reform Needs To Be Focused On 

The Minor, Specific Rather Than The Major, Broad 
 

As one noted practitioner wrote: 
 

There is a tendency in the international development 
community to view reform in large sweeping terms. 
Emphasis is often placed on macro issues articulated 
in an almost detached and general fashion: the need 
to eliminate corruption, to implement legal and 
judicial reform, and to develop transparent capital 
markets is repeated at legal reform and development 
conferences in mantra-like fashion. However, serious 
implementation of reforms that have a practical 
impact on a country’s investment climate requires a 
focus on the details and not on the general concepts, 
since it is usually the details that give rise to real day-
to-day problems. Unfortunately, the international 
development community often fails to give sufficient 
attention to micro-level problems and issues that 
affect the private sector.119 
 
Concerning legal and judicial reform this is particularly true. 

After an investor has taken the plunge and made his/her investment, 
the interest is not in abstract reforms. Rather the interest is on the 
specific aspects of the legal and judicial system that will affect his/her 
business (e.g. that certain officials require bribes in order to obtain 
certain permits or that a particular interpretation of legislation puts 
his/her whole investment at risk). 

   
Consequently, foreign investors at this stage have accepted 

the fact that the legal and judicial systems are substantively 
inadequate. They have also accepted the reality that certain laws and 

                                                
119  Hewko, supra note 27, at 15.  
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regulations are not perfect.  Instead their attention is on small, 
specific aspects of the laws and regulations that, if addressed, would 
greatly enhance the likelihood for success regarding their investment. 

  
Regrettably, most questions posed by the international 

development community focus on the broad rather than the specific: 
Is the judicial system inconsistent, partial, and slow in enforcing 
laws? Is the current arbitration law ineffective? Is the investment law 
complete? These general questions result in general, vague answers 
(e.g. yes) that do little for the questioner. The need is to identify the 
specific provisions within legislation, regulation, or rules that needs 
addressing. Realistically this can only be accomplished if the 
questions are directed at the investors and their advisors using 
specific inquiries that will lead to the precise issues within the laws, 
regulations, or rules.120 

 
A great example of this problem is demonstrated in one lawyer’s 
experience in the mid 1990’s: 
  

In the mid-1990s I spoke at a conference in London on 
a panel which included the Ukrainian Prime Minister, 
Minister of Finance, and several other prominent 
Ukrainian politicians. The topic for discussion was 
economic reform and development in Ukraine. 
 
One of the problems facing Ukraine was the lack of 
any meaningful international private sector financing. 
Since the pool of funds available from multilateral 
and intergovernmental lending institutions pales in 
comparison to the amount of capital required to 
develop the Ukrainian economy, the only long-term 
solution for the country was, and is, to attract 
considerable private sector financing. However, at the 
time, even if a given financing transaction made 
economic sense, it was very difficult (if not impossible) 
to execute due to six or seven seemingly insignificant 
provisions of Ukrainian law. If these provisions could 
have been amended (in some cases all that was 
needed was to add one additional word or sentence), 
the legal barriers to project financing in Ukraine 
would have been largely eliminated (of course, 
political and credit risk would still remain as an 
obstacle to be addressed). 
 
When I spoke, I summarized the key specific changes 
to existing Ukrainian law that were needed to 

                                                
120  Amnesty International and the European Bank for Reconstruction 

and Development have routinely sent out surveys and gathered data from 
investors and other sources in order to indicate the overall economic, legal, 
and judicial condition of the state. While the surveys use important 
indicators the problem with each is that neither is capable of unearthing the 
specific flaws in each state’s system. Rather, the results are a basic overview 
of the state’s condition. 
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facilitate private sector financing. The response: eyes 
glazing over. I finished, received polite applause, and 
the Western experts and Ukrainian panelists 
continued their discussion in the most general of 
terms about macroeconomic stabilization, current 
account deficits, and the need to “implement market 
reforms and stamp out corruption.” Although these 
are all admirable goals, those of us who were 
practitioners shook our heads and went back to 
lamenting that once again the failure to focus on the 
admittedly boring details was hurting significantly 
the cause of meaningful legislative reform.121 
 
A more recent example can be found in the Middle East—Gulf 

Cooperative Council states. Unlike most states, the GCC is home to 
some of the largest oil reserves in the world and has a history of 
instituting broad legal and judicial reforms at the behest of Western 
experts making it on paper a likely destination for FDI to most 
experts.122 However, actual FDI inflows are abysmal compared to the 
rest of the world, particularly areas with fewer resources and fewer 
expert backed reforms. 123  Two states that have repeatedly 
outperformed the GCC states in terms of FDI inflow are Brazil and 
China. 124  When states with fewer resources and arguably less 
developed legal institutions receive more FDI than the GCC, the 
question inevitably becomes why? The answer is the same as in the 
example above—minor concentrated reforms. Both Brazil and China 
have focused their reforms on the areas investors felt most concerned 
with rather than relying on broad sweeping changes.125  

 
These examples illustrate the importance for reform to 

concentrate on understanding the deficiencies of the existing laws 
and regulations and suggesting changes to the specific points of 
concern rather than broad sweeping changes in order to establish the 
ideal system. Simply restructuring sentences or issuing clarifications 
instead of instituting complete reformation can remedy most 
deficiencies. However, this is definitely less dramatic and visible. 

 
5. It Is Important To Attract Enough Investors Initially 

To Participate In The Reformation Process 
                                                

121  Hewko, supra note 27, at 15-16. 
122  See generally Steve Onyeiwu, Analysis of FDI Flows to Developing 

Countries: Is the MENA Region Different?, ECONOMIC RESEARCH FORUM, 
http://www.erf.org.eg/cms.php?id=publication_details&publication_id=619 
(last visited Apr. 13, 2013) (discussing the attractiveness of GCC states to 
foreign investors because of its large supply of natural resources and long 
history of legal reforms).  

123  Id.  
124  Id.  
125  See generally James Roberts, et al., Brazil: Restoring Economic 

Growth Through Economic Freedom, The HERITAGE FOUNDATION (Sept. 20, 
2012), http://www.heritage.org/research/reports/2012/09/brazil-restoring-
economic-growth-through-economic-freedom. (explaining Brazil’s economic 
growth over the past decade and the reforms Brazil has taken to attract 
foreign investors). 
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Undoubtedly FDI has been and will continue to be lost by 

Middle Eastern countries until ideal legal and judicial systems have 
been implemented. However, if the objective is to institute 
appropriate reform in order to attract foreign investors, the key is not 
changing the inadequate legal and judicial system which has directly 
scared away potential investors, but rather ensuring that the initial 
investment has been large enough to form a “critical mass of large 
multinational investors that is capable of unleashing and 
participating in the process” of legal and judicial reform which has 
been described above.126 It is this group of investors on which the 
future hinges; if they are successful, then this will result in additional 
FDI coming faster and in larger amounts than if the “ideal” system 
reform had been undertaken. 

  
The next step then is to retain FDI. The hurdle to initially 

attract FDI is a big one but arguably the more important and bigger 
hurdle is retention of FDI. This is for two reasons. One, foreign 
investors and their advisors play a vital part in the reform process. 
Losing FDI equals losing investors and thus weakens the process for 
reform described above. Two, and more importantly, failure to retain 
initial FDI will make it nearly impossible to attract new FDI. The 
detrimental effect of news outlets (via paper, TV, or internet) 
reporting significant losses by the initial foreign investors or pulling 
out because of the system inadequacies on potential investors is huge. 

  
Though the condition of the legal and judicial system is not 

the crucial element in enticing FDI, it is crucial in retaining it. 
Everyone has limits and this goes for foreign investors as well. Their 
patience only goes so far and if visible headway is not made in 
resolving the legal and judicial system problems, then they might 
leave. For example, in the early to mid 1900’s investors were drawn 
to Saudi Arabia because of the great business opportunity—vast 
natural resources. The legal and judicial system at that time was 
primitive at best; yet, many investors continued to stay and several 
new investors made the leap. However, beginning in the 1970’s many 
foreign investors lost considerable amounts when the state began to 
nationalize the oil and gas industries and prevent majority foreign 
ownership in most industries.127 The losses had a significant impact 
on how investors viewed the business opportunity within the state 
and highlighted the failures of the state’s legal and judicial system. 
When investors see investments being unjustly taken and the courts 
justifying these actions, the concerns that were overshadowed by the 
business opportunities come directly into the light. 

  
Consequently, the international development community and 

states must understand that it is vital that initial FDI is retained and 
that legal and judicial reforms play a significant role in accomplishing 
this. Yet, it is equally important to follow the recommendations that 
                                                

126  Hewko, supra note 27, at 15-16. 
127  See generally, MAHMOUD EL-GAMAL AND AMY JAFFE, OIL, DOLLARS, 

DEBT, AND CRISES: THE GLOBAL CURSE OF BLACK GOLD (Cambridge U. Press, 
2010) (providing an overview of Middle East economic history.) 
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have been stated—to confer with foreign investors and advisors on 
isolating the specific flaws in the legal and judicial system. 

  
III.  NUANCES 
 

It should be noted that these recommendations are not one-
size fits all solutions. With the recent advent of nation building—Iraq 
and Afghanistan—broad and dramatic reforms might be the best 
solution to encourage FDI. With Western nations almost completely 
controlling the rebuilding process, foreign investors in these 
situations are simply trying to be the first on the ground and are not 
as concerned with the specific reforms. The broad and dramatic 
reforms also might be better suited for states that are currently 
controlled by anti-western regimes. In these situations foreign 
investors are not just worried about the state’s current legal and 
judicial systems but also whether their own states might make their 
possible investments null or void through economic sanctions. Broad 
and dramatic reforms are one of the few ways to adequately dissipate 
such concerns by showing cooperation via western oriented reforms. 

   
However, the recommendations given in this paper are 

particularly suited for most developing states, especially those states 
that have recently experienced fundamental regime changes—i.e. 
Egypt and Libya. In these states there is already a considerable 
amount of legal and judicial framework in place. Broad and dramatic 
changes, not only for the reasons mentioned above, would be 
counterproductive by alienating the local population from the process 
and leaving the state without adequate professionals to enforce the 
law. Consequently, the recommendations given in this paper will be 
best suited for the majority of states throughout the world. For 
example, after the collapse of the Soviet Union, Eastern European 
states which focused on the above recommendations experienced 
greater amounts of FDI than those who did not. Likewise, Middle 
East states such as Jordan, Saudi Arabia, and the UAE have yielded 
higher rates of FDI after specific, targeted reforms than broad 
reforms.128 Even China and Brazil two of the world’s top states for 
FDI have received their success because of small, targeted reforms.129 

  
IV.  CONCLUSION 

 
To conclude, the international development community’s 

rationale behind legal reform and FDI is wrong, and the overall 
approach taken to increase FDI needs to be changed. This is 
particularly true within the Middle East.  Rather than continuing 
with a process that is exclusively headed by NGO’s and other 
organizations, the process should be headed by the private sector—i.e. 

                                                
128  Compare the rates of FDI found at 

http://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD  to the dates 
found in Onyeiwu, supra note 39; New Saudi Arbitration Law, supra note 21; 
Mansur, supra note 23; supra note 13. (showing how Saudi Arabia’s FDI 
dramatically increased after it used a specific, targeted reform with it 
Arbitration law). 

129  Onyeiwu, supra note 39.  
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investors and their advisors. This process should also include a shift 
away from the broad, general reforms hoping to establish the “ideal” 
system (i.e. costly studies, large conferences, goal to attract all 
possible investment) to the specific, and a cost effective approach that 
focuses on attracting and retaining investments. This new approach 
would establish a better communication between the state and 
investors, focus on the specific issues rather than the broad and 
general, and appreciate the unique process of legal and judicial 
reform. Mainly that it is lengthy, tiresome, and subject to an almost 
continuous system of small, ever-increasing modifications and trial 
and error.  
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ROCK THE BOAT: HOW THE CONFLICT 

BETWEEN NML CAPITAL AND THE 
REPUBLIC OF ARGENTINA WILL 

AFFECT INTERNATIONAL 
INVESTMENT 

 
TAYLOR KLAVAN 
 
I.  INTRODUCTION130 
 
 President Barack Obama walks down the tarmac, only to find 
Air Force One missing. While this may sound like the harebrained 
plot to a new Tom Clancy novel, it is the genuine fear of the 
Argentine government, whose president recently expressed concerns 
about whether her private plane could be repossessed like a car that 
you could not afford out of your driveway. 131  Since Argentina's 
economic crisis in 2001, it has been the subject of a near constant 
onslaught by international creditors.132 Most notably, in late 2012, 
American investment firm, NML Capital, made the completely 
unprecedented move of attempting to seize an Argentine naval vessel, 
the ARA Libertad, from a Ghanaian port.133 NML's attempted seizure 
has sparked sharp debate among both the investment and legal 
communities, and raises serious concerns about the extent and 
limitations of sovereign immunity in the sovereign debt context.134 
                                                

130  Taylor Klavan is a JD/MBA candidate at American University 
Washington College of Law. She has a BBA in Finance with a concentration 
in Global Energy Management. She would like to give special thanks to 
Professor Anna Gelpern for her help and support in the conception and 
drafting of this article. Furthermore, she would like to thank her friends and 
family for their constant support during the time of the drafting of this 
article.  

131  See Melissa Block, Argentine Leader’s Plane Grounded by Credit 
Holders, WLRN (Jan. 10, 2013, 6:26 PM), http://wlrn.org/post/argentine-
leaders-plane-grounded-credit-holders (noting that instead of flying the 
Presidential Plane, the Tango 1, the President of Argentina will be flying a 
rented charter plane out of fear of bond holder seizure).  

132  See Argentina’s Debt Default Gauchos and Gadflies, ECONOMIST, 
Oct. 22, 2011 (articulating the “mess” of Argentina’s debt default).  

133  See Rich Smith, Repo Man Goes to Ghana to Tow Away Argentinean 
Navy’s Flagship, DAILY FINANCE (Oct. 22, 2012, 3:14 PM), 
http://www.dailyfinance.com/2012/10/22/repo-man-goes-to-ghana-to-tow-
away-argentinean-navys-flagship/ (explaining how a Ghanaian court allowed 
the Argentinian frigate ARA Libertad to be seized as collateral pending 
Argentina’s payment of several civil litigation awards).  

134  See e.g., Anna Gelpern, Shipping News of the World: Round 2 for 
Argentina, CREDIT SLIPS A DISCUSSION ON CREDIT, FIN., AND BANKR. (Dec. 17, 
2012, 12:49 PM), http://www.creditslips.org/creditslips/2012/12/shipping-
news-of-the-world-round-two-for-argentina.html (providing legal commentary 
on the ARA Libertad case); see also Julian Ku, Don’t Cry for the World’s 
Greatest Sovereign Deadbeat, OPINIO JURIS (Oct. 15, 2012, 12:24 PM), 
http://opiniojuris.org/2012/10/15/ dont-cry-for-the-worlds-greatest-sovereign-
deadbeat/ (dispensing reasons not to lament for Argentina); Michael Risvas, 
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This article will analyze waivers of sovereign immunity in connection 
with civil litigation awards through the lens of the seizure of the ARA 
Libertad.135  
 
 This year marks the thirteenth anniversary of the high-point 
of Argentina’s most recent, and perhaps most disastrous, economic 
crisis, the nation’s default on bonds it had issued in 1998. 136 
Argentina, like many South American countries, has a long and 
storied history of unstable governing regimes.137 As a result, the 
Argentinian economy has been in a near constant state of tumult 
since the 1980’s.138  As part of this economic disarray, Argentina 
defaulted on approximately $80 billion in external public debt in late 
2001.139  
 
 NML Capital (“NML”), an American “vulture-fund”140  and 
subsidiary of global financial powerhouse Elliot Capital, had been an 
investor in Argentinean bonds.141 Rather than participating in an 
exchange in 2005 and 2010 and receiving thirty cents on every dollar, 
NML Capital “held out” on the Argentinean debt restructurings.142 As 
an alternative to the exchange, NML invoked its contractual option to 
sue Argentina for its failure to pay under the bond’s governing terms 

                                                                                                         
Argentina’s Debt Default Cases: Some Recent Developments in a Continuing 
Saga, EJIL: TALK! (Nov. 9, 2012), http://www.ejiltalk.org/argentinas-
sovereign-debt-default-cases-some-recent-developments-in-a-continuing-saga/ 
(analyzing the next step of the NML Capital v. Argentina, ARA Libertad 
dispute).  

135  See infra Part II.A-C and accompanying text.  
136  See Argentina’s Debt Default Gauchos and Gadflies, ECONOMIST, 

Oct. 22, 2011 (describing how Argentina “should serve as a sobering reminder 
about the mess that can follow a sovereign default”).  

137  See Maria Lambert, Prospects of Political Stability in Argentina, 
DISCOURSE, available at http://smu.edu/ecenter/ discourse/MariaLambert.htm 
(articulating Argentina’s troubled past with “sporadic shifts of power”).  

138  Eric Osborne, The Origins Of Crisis – Understanding the Argentine 
Economic Collapse, WINE REPUBLIC ARGENTINA, http://wine-
republic.com/mendoza/culture/178-the-origins-of-crisis-understanding-the-
argentine-economic-collapse; Commanding Heights: Argentina Economic 
(describing the Argentine economic turmoil from post-World War II until 
now).  

139  See supra note 6. 
140  A “vulture-fund” is an “exploitative financial fund[] in which a 

private fund buys up cheap foreign debt, and sells it at a much higher cost.” 
Kenneth H. Fudka, What is a Vulture Fund, UNIVERSITY OF IOWA CENTER FOR 
INTERNATIONAL FINANCE AND DEVELOPMENT (May 2008), 
http://ebook.law.uiowa.edu/ebook/faqs/what-is-a-vulture-fund (providing a 
thorough description of “vulture funds”).  

141  See Naomi Burke, Argentina v Ghana at ITLOS, CJICL BLOG (Nov. 
15, 2012), http://www.cjicl.org.uk/index.php/component/easyblog 
/entry/argentina-v-ghana-at-itlos?Itemid=101 (enumerating the events that 
lead up to the Argentina – Ghana dispute at ITLOS).  

142  See id. (explaining how NML Capital arrived at this breaking point 
of trying to seize an Argentine warship).  
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following the country’s default.143 NML won this battle in the British 
Supreme Court, resulting in a $1.33 billion verdict.144  
 
 In order to enforce this judgment, NML obtained an 
injunction from the Commercial Division of the Accra Fast Track 
High Court of Ghana.145 This was the first step in seizing the ARA 
Libertad, an Argentine Navy training vessel, at Tema Port, a 
Ghanaian port. 146  NML secured a ruling that determined that 
Argentina had sufficiently waived its sovereign immunity in its Fiscal 
Agency Agreement in connection with the aforementioned bond 
issuance and default. 147  This ruling allowed NML to take the 
unprecedented action of seizing the ARA Libertad to satisfy the civil 
judgment issued by the British Supreme Court. 148  Argentina, 
unhappy with the Ghanaian court’s decision, challenged the ruling by 
commencing arbitration proceedings against Ghana before the 
International Tribunal for the Law of the Sea (“ITLOS”).149 Argentina 

                                                
143  See NML Capital v. Republic of Arg., 621 F.3d 230, 234 (2010). 
144  NML sued Argentina in the United States on one set of bonds and in 

the United Kingdom on another set of bonds resulting in multiple judgments. 
Id.; NML Capital Ltd. v. Republic of Argentina, [2011] UKSC 31 (appeal 
taken from EWCA); see generally, Alison Frankel, How Argentina Lost Game 
of Chicken with Renegade Bondholders, REUTERS (Nov. 26, 2012) (recounting 
how Argentina got into its current position and how NML Capital started 
seeking to enforce the United States decision).  

145  See Sandra Cofie, Ghana-Establishment of the Commercial Court, 
SMARTLESSONS IN ADVISORY SERVICES (Dec. 2007), available at 
http://www.doingbusiness.org/~/media/FPDKM/Doing%20Business/Document
s/Reforms/Case-Studies/Smart-Lessons/DB07-SL-Ghana-Commercial-
Court.pdf (explaining that the Commercial Court was created in 2005 and is 
composed of six judges who hear disputes of a commercial nature, including: 
banking and finance, restructuring debt, and intellectual property).  

146  See Ghana Superior Court of Judicature, High Court of Justice Accra 
Commercial Division, 11/10/2012, “NML Capital Ltd. vrs Republic of Arg.,” 
(RPC/343/12), [hereinafter Ghanaian Decision] (summarizing the limited 
interlocutory injunctive relief restricting movement of the ARA Libertad from 
the port of Tema, to maintain the status quo until the Court’s final decision 
was made); see also Paula Hodges et al., NML Capital and Argentina: 
Ghanaian Court Rejects Argentina’s Sovereign Immunity Challenge and 
NML Capital Targets Second Vessel in South Africa, LEXOLOGY, Oct. 30, 2012 
(expounding upon the NML v. Argentina events that lead up to the seizure of 
the warship); Shane Romig, Ghana Seizes Argentine Ship in Spat With 
Creditors, WALL ST. J. (Oct. 5, 2012, 1:02 PM) 
http://online.wsj.com/news/articles/SB100008723963904437688045780385039
27633038 (relaying various perspectives on the seizure of the Argentine 
Warship). 

147  See Ghanaian Decision, supra note 146 (finding that customary 
international law allows for the seizure of a military vessel, or warship, so 
long as there is express consent of the state owner).  

148  See id. 
149  See “ARA Libertad” (Argentina v. Ghana), Provisional Measures, 

Order of 15 December 2012, ITLOS reports, to be published (holding that the 
ARA Libertad should be released); Michael Risvas, The Saga Continues: 
Argentina’s Request for Provisional Measures v Ghana Before the ITLOS, 
EJIL: TALK! (Nov. 20, 2012), http://www.ejiltalk.org/the-saga-continues-
argentinas-request-for-provisional-measures-v-ghana-before-the-itlos/ 
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was ultimately successful in receiving a verdict determining that, as 
a warship, the ARA Libertad enjoyed immunity from seizure in 
connection with civil litigation awards and ordering Ghana to 
unconditionally release the ship.150 
 
 This article will explore the now-growing conflict over the 
proper interpretation of the extent of a waiver of sovereign immunity 
in connection with civil litigation awards.151 As the global economy 
flounders, situations like this may become more prevalent, 
particularly as governments struggle to repay what they have 
borrowed in the private markets.152 Steps should be taken to ensure 
that there is a clear legal regime going forward defining the rights 
and responsibilities of nations when dealing with another sovereign’s 
assets, particularly military assets. Part I of this article will discuss 
the background of the dispute between NML Capital and the 
Republic of Argentina.153 Additionally, it will provide a primer on 
international customary law, sovereign immunity, and waivers to 
sovereign immunity. 154  Part II will argue that: (1) neither the 
Ghanaian Court nor ITLOS conducted the proper analysis regarding 
NML’s attempted seizure of the Frigate ARA Libertad and (2) the 
proper legal analysis would have taken into account a broader body of 
customary international law. 155  Part III will advocate that the 
current regime must be amended to add clarity on the important 
issue of what types of state property may be properly seized in 
connection with civil litigation awards, specifically when the state 
property is, as is the case here, of a military nature.156 Finally, Part 
IV will conclude that the ARA Libertad should not have been seized 
because the Fiscal Agency Agreement did not provide a clear waiver 
of sovereign enforcement immunity as required by customary 
international law.157 
  
II.  BACKGROUND 
 
 This article begins by examining the background of the 
dispute over the ARA Libertad, the lens through which contractual 

                                                                                                         
(explaining Argentina’s request for provisional measures under UNCLOS and 
potential outcomes). 

150  Id.  
151  See infra Part IV and accompanying text.  
152  See, e.g., supra note 6 (acknowledging that Greece is on the verge of 

default); Debt Rising in Europe, THE NEW YORK TIMES, 
http://www.nytimes.com/interactive/2010/04/06/business/global/european-
debt-map.html?ref=global-home&_r=0 (illustrating on various maps how 
Greece is not the only country in the Eurozone that was struggling from a 
debt crisis); Sean Tully, The Euro Crisis No One is talking about: France is in 
Free Fall, CNN MONEY (Jan. 9, 2013, 9:26 AM), 
http://finanace.fortune.cnn.com/2013/01/09/france-economy-crisis/ (pointing to 
France as a danger because it has weathered the crisis no better than the 
PIIGS).  

153  See infra Part I and accompanying text.  
154  See id. 
155  See infra Part II and accompanying text. 
156  See infra Part III and accompanying text. 
157  See infra Part IV and accompanying text. 



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 

51 

waivers of sovereign immunity will be examined.158 Next, it will look 
at how sovereign immunity is governed and how that immunity can 
be waived.159 
  
A. BACKGROUND BEHIND THE DISPUTE BETWEEN NML CAPITAL 

AND THE REPUBLIC OF ARGENTINA 

 Due to a severe economic crisis,160 Argentina defaulted on 
approximately $80 billion in external public debt in late 2001.161 In 
2005 and 2010, Argentina restructured its debt, which had been 
issued during a period of relative economic stability,162 with ninety-
one percent of creditors agreeing to new repayment terms that offered 
significantly reduced returns on the original investments.163 However, 
under the Fiscal Agency Agreement (“FAA”),164 the failure to service 

                                                
158  See infra Part I.A and accompanying text.  
159  See infra Part I.B and accompanying text. 
160  See Anna Gelpern & Brad Setser, Argentina’s Pathway Through 

Financial Crisis (Rutgers Sch. Of Law-Newark Research Papers Series, 
Paper No. 016, 2005), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=884225 (hypothesizing 
that the severity of Argentina’s economic crisis was caused by three crisis 
that were interlinked: (1) an economic crisis that was caused by Brazil’s 
devaluation and a tightening of external capital markets that combined to 
push Argentina into a recession; (2) an external sovereign debt crisis caused 
by Argentina’s economy cooling and international investors losing interest in 
Argentinean bonds; and (3) a domestic banking crisis that required large-
scale restructuring). 

161  See NML Capital v. Republic of Arg., 621 F.3d 230 (2d. Cir. 2010) 
(summarizing how in late 2001 Argentina announced that it would no longer 
service its external debt, including the FRANS in this case, causing the 
floating interest rate of Argentina’s FRANS to rise reaching approximately 
101% per annum in April 2005); see also Paula Hodges et al., ARA Libertad 
leaves Ghana following ITLOS ruling on Argentina’s Application for 
Provisional Measures, LEXICOLOGY (Dec. 20, 2012), 
http://www.lexology.com/library/detail.aspx?g=e8c27516-1d90-47da-9b6e-
52b10bbde08a (summarizing the events that lead up to the release of the 
ARA Libertad from the Tema port).  

162  See Jessica M. Garrett & William M. Regan, Investors in Argentine 
Bonds Entitled to Millions in Additional Interest, CORP. & FIN. WKLY. DIG. 
(Jul. 8, 2011), 
http://www.corporatefinancialweeklydigest.com/2011/07/articles/litigation/inv
estors-in-argentine-bonds-entitled-to-millions-in-additional-interest/ 
(providing that in 1998 Argentina issued a series of Floating Rate Accrual 
Notes scheduled to mature in 2005; and, under the terms of the bond 
documents, Argentina assumed the obligation to pay bondholders interest-
only payments twice a year until the principal was paid at a floating interest 
rate that would rise or fall based on changes in Argentina’s financial 
condition).  

163  Id.  
164  A Fiscal Agency Agreement is, “[a]n alternative to a bond trust deed. 

Unlike the trustee, the fiscal agent acts as a representative of the borrower.” 
Campbell R. Harvey, HYPERTEXTUAL FINANCE GLOSSARY, available at 
http://people.duke.edu/~charvey/Classes/wpg/bfglosf.htm. 
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the Floating Rate Accrual Notes (“FRANS”) triggered an alternative: 
the right of bondholders to accelerate payment on the FRANS.165  
 In 2005, NML Capital, an American vulture-fund and one of 
the few investors to not accept the revised bond terms, sued the 
Republic of Argentina for the country’s failure to pay the accelerated 
maturity of $32 million of the $102 million of the FRANS’s 
principal. 166  In 2011, after years of contentious proceedings, the 
English High Court issued a judgment ordering the Republic of 
Argentina to pay NML approximately $1.33 billion.167 Although the 
judgment out of the United Kingdom was just a consent judgment, 
the Ghanaian Court found that Argentina did not pay any part of the 
sum awarded.168 This award, representing both the unpaid principal 
and interest on the bonds, had ballooned because, under the terms of 
the bond documents, the interest rate had increased substantially 
upon Argentina’s default.169 
 

1. The Ghanaian Court’s Decision 
  
 NML scoured the globe looking for a way to enforce its multi-
billion dollar judgments, ultimately landing in Ghana.170 Relying on a 
particular provision of the FAA and the bond documents that waived 
Argentina’s jurisdictional immunity,171 NML sought and obtained an 
injunction from the Commercial Division of the Accra Fast Tack High 
Court of Ghana detaining the Argentine Navy training vessel, the 

                                                
165  See Jessica M. Garrett & William M. Regan, Investors in Argentine 

Bonds Entitled to Millions in Additional Interest, CORP. & FIN. WKLY. DIG. 
(Jul. 8, 2011), 
http://www.corporatefinancialweeklydigest.com/2011/07/articles/litigation/inv
estors-in-argentine-bonds-entitled-to-millions-in-additional-interest/ 
(highlighting NML Capital was not part of the majority who restructured 
their debt, rather it chose to accelerate approximately $32 million of the 
Argentinean debt).  

166  NML Capital Ltd. v. Republic of Argentina, No. Civ. 2434(TPG), 
2009 WL 721736, at *1-2 (S.D.N.Y Mar. 18, 2009).  

167  See NML Capital Ltd. v. Republic of Arg., [2011] UKSC 31 (appeal 
taken from EWCA) (trying to enforce the United States Second Circuit ruling, 
NML sued Argentina abroad). See generally Enforcement of Judgments, U.S. 
DEPARTMENT OF STATE, http://www.travel.state.gov/law 
/judicial/judicial_691.html (last visited Jan. 12, 2013) (clarifying that there is 
no bilateral or multilateral convention in force between the United States 
and any other country for reciprocal recognition and enforcement of 
judgments).  

168  Ghana Superior Court of Judicature, High Court of Justice Accra 
Commercial Division, 11/10/2012, “NML Capital Ltd. vrs Republic of Arg.,” 3 
(RPC/343/12), [hereinafter Ghanaian Decision]. 

169  Id.  
170  See Naomi Burke, Argentina v Ghana at ITLOS, CJICL BLOG (Nov. 

15, 2012), http://www.cjicl.org.uk/index.php/component/easyblog 
/entry/argentina-v-ghana-at-itlos?Itemid=101 (explaining how NML Capital 
has sought to enforce the United States judgment in the United Kingdom, 
France, and now Ghana to recover its civil litigation award).  

171  See Ghanaian Decision, supra note 39, at 23 (looking at the waiver 
language of the Fiscal Agency Agreement).  
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ARA Libertad, at the Tema Port, off of the coast of Ghana.172 NML 
further sought a completely unprecedented ruling permitting it to 
seize the frigate ARA Libertad in order to partially satisfy British 
civil litigation award.173 The Ghanaian Court found that: (1) there is 
no well established “customary international law” that warships 
enjoy immunity from seizure in connection with civil litigation;174 (2) 
if there was such a customary international law, that a waiver of such 
immunity would be permissible;175  and (3) if such a waiver was 
permissible, the Republic of Argentina had waived the Libertad’s 
immunity.176 Since the Libertad was docked in Ghanaian waters, the 
Court looked to Section 392 of the Ghana Shipping Act:  
 

Non Commercial Cargoes owned by a state and 
entitled at the time of salvage operations to sovereign 
immunity under recognized principles of public 
international law are not subject to seizure, arrest or 
detention by legal process or to an action in rem 
without the express consent of the state owner of the 
Cargo.177 
 

The Ghanaian court based its decision primarily on two issues: (1) 
whether waiver of sovereign immunity had occurred and (2) how the 
United Nations Convention on Jurisdictional Immunities of States 
and their Property of 2004 (“UNCSI”) and potentially applicable 

                                                
172  See id. at 4 (summarizing the limited interlocutory injunctive relief 

restricting movement of the ARA Libertad from the port of Tema, to maintain 
the status quo until the Court’s final decision was made); see also Paula 
Hodges et al., NML Capital an Argentina: Ghanaian Court Rejects 
Argentina’s Sovereign Immunity Challenge and NML Capital Targets Second 
Vessel in South Africa, LEXOLOGY, Oct. 30, 2012; Shane Romig, Ghana Seizes 
Argentine Ship in Spat With Creditors, WALL ST J. (Oct. 5, 2012, 1:02 PM) 
(relaying various perspectives on the seizure of the Argentine Warship). 

173  See Sam Jones & Jude Webber, Argentine Navy Ship Seized in Asset 
Fight, FIN. TIMES ONLINE (Oct. 3, 2012 9:24 PM), 
http://www.ft.com/intl/cms/s/0/edb12a4e-0d92-11e2-97a1-
00144feabdc0.html#axzz2HuwjXsN8 (recalling that NML Capital had been 
closely monitoring the Libertad in hopes to enforce its U.S. and U.K. civil 
litigation awards).  

174  See Ghanaian Decision, supra note 39, at 19-21 (noting that some 
states do not excuse security and enforcement measures against foreign 
states when measures are taken against assets which do not serve 
governmental purposes). 

175  See Rep. of the Ad Hoc Comm. on Jurisdiction Immunities of the 
States and Their Property, 1-5 March 2004, UN Doc. A/69/22; GAOR 59th 
Sess., Supp. No. 22, Annex I (2004).  

176  See Ghanaian Decision, supra note 39, at 25 (noting that the closest 
legal regime to the Foreign Sovereign Immunities Act, which specifically 
forbids the detention of assets or properties used in connection with a 
military activity or of military character, is Section 392 of Ghana Shipping 
act which provides for immunity of Non-Commercial cargoes unless there is 
express consent of the state owner of the cargo).  

177  Id.  
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domestic law, the Ghana Shipping Act, applied.178 Upon determining 
that Argentina had provided consent under the UNCSI and, therefore, 
waived its sovereign immunity, the Ghanaian court issued an order 
that would have, absent subsequent proceedings, allowed NML to 
seize the ARA Libertad.179 
  

2. ITLOS’s Decision 
 
 Dissatisfied with the Ghanaian Court’s ruling, Argentina 
informed Ghana that it was submitting the dispute to the ITLOS 
under Annex VII of the United Nations Convention of the Law of the 
Sea (“UNCLOS”).180 Two weeks later, Argentina filed a request for 
provisional measures181 with the ITLOS.182 
  

ITLOS is an independent body created by the United 
Nations.183 A “prima facie” case exists for provisional measures from 
the tribunal if: (1) ITLOS has jurisdiction and (2) the urgency of the 
situation so requires.184 Argentina was able to take NML’s attempted 
seizure of the ARA Libertad before the Tribunal because it claimed 
that the question was the interpretation of Article 32 of the 

                                                
178  See id. at 24 (“. . . the Republic has irrevocably agreed not to claim 

and has irrevocably waived such immunity to the fullest extent permitted by 
the laws of such jurisdiction.”).  

179  See id. at 25 (finding that the Republic of Argentina had in “clear 
terms waived the immunity” of the frigate ARA Libertad).  

180  See Susan Simpson, Argentina’s Sham Annex VII Arbitration and 
ITLOS’ Provisional Measure Ruling on the Merits of the ARA Libertad Case, 
THE VIEW FROM LL2 (Feb. 9, 2013), 
http://viewfromll2.com/2013/02/09/argentinas-sham-annex-vii-arbitration-
and-itlos-provisional-ruling-on-the-merits-of-the-ara-libertad-case/ (alluding 
to this dispute’s questionable jurisdiction in the International Tribunal of the 
Law of the Sea arbitration).  

181  See Michael Risvas, The Saga Continues: Argentina’s Request for 
Provisional Measures v Ghana Before the ITLOS, EJIL: TALK! (Nov. 20, 
2012), http://www.ejiltalk.org/the-saga-continues-argentinas-request-for-
provisional-measures-v-ghana-before-the-itlos/ (enumerating that Argentina’s 
application for provisional measures must satisfy the two conditions of 
Article 290 of the United Nations Convention of the Law of the Sea).  

182  See Request for Prescription of Provisional Measures, Under Art. 
290, para. 5, of UNCLOS (2012), available at http://www.itlos.org 
/fileadmin/itlos/documents/cases/case_no.20/C20-Request_for_ 
official_website.pdf (claiming that Ghana was violating the United Nations 
Convention of the Law of the Sea by illegally detaining the frigate ARA 
Libertad).  

183  See INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA, available at 
http://www.itlos.org/index.php?id=15&L=0 (last visited Jan. 18, 2013) (“The 
tribunal was established to adjudicate disputes arising out of the 
interpretation and application of the convention”). 

184  See Craig Allen, Law of the Sea Tribunal Resoundly Affirms 
Sovereign Immunity of Warships and Orders Ghana to Release Argentine 
Tall Ship ARA Libertad, OPINIOJURIS (Dec. 15, 2012 8:25 PM), 
http://opiniojuris.org/2012/12/15/law-of-the-sea-tribunal-resoundingly-
affirms-the-sovereign-immunity-of-warships-and-orders-ghana-to-release-
argentine-tall-ship-ara-libertad/ (describing how the ITLOS gained 
jurisdiction over this dispute).  
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Convention was at issue and that, as a result, the case under the 
jurisdiction of ITLOS.185 

 
 The Tribunal determined that the UNCLOS controlled the 
outcome of the dispute.186 The Tribunal focused exclusively on the 
issue of whether warships enjoyed immunity from seizure in 
connection with civil litigation awards.187  It ultimately held that 
under Article 32 of UNCLOS,188 warships were immune from seizure 
and ordered Ghana to unconditionally release the ARA Libertad.189  
 
 ITLOS, notably, completely ignored the issue of whether 
Argentina’s Fiscal Agency Agreement had waived sovereign 
immunity; it is questionable if ITLOS’ failure to address this 
seemingly critical issue was proper.190 This left NML to search for 
other ways to enforce its judgments, as Argentina quickly sailed the 
ARA Libertad from port immediately following the decision.191 
  
B. WHAT IS SOVEREIGN IMMUNITY? 
  
 Sovereign immunity is a shield, which prevents many types of 
legal action against foreign states.192 There are two primary types of 
                                                

185  Id. 
186  See M/V Saiga (No. 2) (Argentina v. Ghana), Case No. 20, Order of 

Dec. 15, 2012, not yet reported (finding that some provisions under Part 2, 
entitled “Territorial and Contiguous Zone” can apply to all maritime areas). 

187  Id.  
188  See United Nations Treaty Collection, United Nations Convention 

On The Law Of The Sea 1982 (Dec. 30, 2012), 
http://treaties.un.org/Pages/ViewDetailsIII.aspx?&src=TREATY&mtdsg_no=
XXI~6&chapter=21&Temp=mtdsg3&lang=en (looking to Article 32 which 
contains no section providing information regarding waivers of this 
immunity).  

189  See id. (prescribing unanimously that: (1) Ghana unconditionally 
release the Frigate ARA Libertad; (2) ensure that the captain and crew are 
able to leave the port of Tema and maritime areas under jurisdiction of 
Ghana; (3) and ensure that the frigate is resupplied). 

190  See Anna Gelpern, Shipping News of the World: Round 2 for 
Argentina, CREDIT SLIPS A DISCUSSION ON CREDIT, FIN., AND BANKR. (Dec. 17, 
2012, 12:49 PM), http://www.creditslips.org/creditslips/2012/12/shipping-
news-of-the-world-round-two-for-argentina.html (arguing that ITLOS ignored 
a key part of the ARA Libertad analysis). 

191  See Cristina at the helm for ARA Libertad grand welcome party in 
Mar del Plata, MERCOPRESS (Jan. 8, 2013, 8:20 PM), 
http://en.mercopress.com/2013/01/08/cristina-at-the-helm-for-ara-libertad-
grand-welcome-party-in-mar-del-plata (explaining how “nothing can spoil the 
welcome party” for the ARA Libertad).  

192  See Peter-Tobias Stoll, The Max Planck Encyclopedia of Public 
International Law, STATE IMMUNITY, 
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-
e1106?rskey=W0Momt&result=1&q=state%20immunity&prd=EPIL (last 
visited Jan. 3, 2013) (explaining that Sovereign immunity covers 
“administrative, civil, and criminal court proceedings . . . as well as 
enforcement measures”); see also Jasper Finke, Sovereign Immunity: Rule, 
Comity or Something Else?, 21 EUR. J. INT’L LAW 853, 857 (2010) (providing 
an introduction to sovereign immunity). 
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accepted sovereign immunity: (1) jurisdictional immunity and 2) 
enforcement immunity. 193 Jurisdictional immunity refers to 
limitations on the adjudicatory power of national courts, particularly 
regarding whether a litigant may even properly file suit against a 
foreign state.194 While states originally took an “absolute” stance in 
regards to jurisdictional immunity that barred most types of legal 
actions against foreign sovereigns,195 in the twentieth century many 
courts shifted towards a less burdensome “restrictive jurisdictional 
immunity” system.196 Under this system, courts have been much more 
willing to entertain legal actions against foreign sovereigns.197 
  
 This shift did not come quite as quickly for enforcement 
immunity.198 “[E]nforcement immunity” is an offshoot of jurisdictional 
immunity that prevents the property of a state from being taken in 
connection with an adjudicatory ruling.199  Enforcement immunity 
protects government property including “immovables, land, movable 
assets, and rights such as intellectual property, and bank 
accounts.”200 While jurisdictional immunity typically focuses on the 
nature of the action against the state, enforcement immunity tends to 
focus on the purpose of the property being examined in connection 
with a potential seizure.201 The limitations on enforcement immunity 
are, therefore, typically less “intrusive” than those of jurisdictional 
immunity, because they merely affect the remedies available as a 
result of a proceeding as opposed to considering whether a proceeding 
is appropriate at all.202 Recently there has been a trend toward courts 
taking a more lenient approach in connection with the seizure of state 
property, particularly state-owned commercial property and other 

                                                
193  Jasper Finke, Sovereign Immunity: Rule, Comity or Something 

Else?, 21 EUR. J. INT’L LAW 853, 857 (2010). 
194  See Stoll, supra note 63 (providing that under jurisdictional 

immunity the State itself and its property are not a party to any court 
proceedings; however, that does not prevent service of process or an 
admissibility decision).  

195  See Finke, supra note 64, at 859 (expounding on sovereign immunity 
by explaining that under the Absolute Immunity regime states enjoyed 
unrestricted immunity from the jurisdiction and enforcement of forum 
states).  

196  See August Reinisch, European Court Practice Concerning State 
Immunity and Enforcement Measures, 17 EUR. J. INT’L LAW 803, 803-05 
(2006) (recounting the shift from the view of absolute adjudicatory immunity 
to relative immunity in European courts).  

197  Id. 
198  See id. at 804. (explaining that immunity from enforcement was still 

considered absolute and since the shift, courts “wrestle[d] with the precise 
conditions and criteria under and by which enforcement immunity should be 
granted or denied”). 

199  See id. n.6 (providing that enforcement immunity is all-
encompassing, including any measures of constraint, such as: attachment, 
arrest, and execution).  

200  See Stoll, supra note 63 (explaining what enforcement immunity 
protects).  

201  See Reinisch, supra note 67, at 803 (explicating the different focuses 
of jurisdictional immunity and enforcement immunity).  

202  Id. at 804. 
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types of government property that does not serve a “public” 
purpose.203 
  

1. Sources of Sovereign Immunity 
 
 Sovereign Immunity is predominately based upon customary 
international law.204 Sovereign immunity is a creature of both treaty 
and domestic law. 205  Each nation tends to have domestic laws 
regarding sovereign immunity; thus, the analysis of sovereign 
immunity can vary depending upon the country where the dispute is 
adjudicated.206 As a result, rulings on sovereign immunity disputes, 
such as the disposition of the ARA Libertad, can find their guiding 
principles from myriad sources.207 
  
 The Permanent Court of International Justice and 
International Court of Justice are in agreement that two elements are 
required to form a customary international law.208 First, actions by 
the state must have amounted to a settled practice. Second, the 
actions by the state “must be carried out in such a way as to be 
evidence of a belief that this practice is rendered obligatory by the 
existence of the rule of law requiring it” (opinio iuris). 209  “The 
International Court will often infer the existence of opinio iuris from 
general practice, from scholarly consensus or from its own, or other 
tribunals’, previous determination.”210 
  
 The language in treaties also guides sovereign immunity 
determinations. 211  Beginning from the International Law 
                                                

203  See id. (highlighting the most important trend in this area of 
sovereign immunity).  

204  See Stoll, supra note 63 (explaining that Sovereign Immunity has its 
roots and is still primarily based on international customary law).  

205  Id. 
206  Id. 
207  See id. (explaining that Sovereign Immunity has its roots and is still 

primarily based on international customary law).  
208  See Tullion Treves, The Max Planck Encyclopedia of Public 

International Law, CUSTOMARY INTERNATIONAL LAW, 
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-
e1393?rskey=rZDtLO&result=1&q=CUSTOMARY%20INTERNATIONAL%2
0LAW,&prd=EPIL (last visited Jan. 4, 2013) (explaining the development 
and requirements of customary international law).  

209  Id.; see also James Crawford, BROWNLIE’S PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW 26 (8th ed. 2012) (enumerating the factors examined in 
determining whether a concept is customary international law). 

210  JAMES CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL 
LAW 26 (8th ed. 2012). 

211  See Stoll, supra note 63 (explaining that numerous treaties since 
World War I have guided this concept); see, e.g., United Nations Convention 
on Jurisdictional Immunity of States and Their Property of 2004, U.N. GAOR, 
59th Sess., Supp. No. 22 A/59/22, Annex I (Dec. 16, 2004) (The Convention 
was opened for signature on Jan. 17, 2005) (providing the most guidance on 
the concept of sovereign immunity; however, not yet in force), see also U.N. 
Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397 (entered 
into force Nov. 16, 1994) (giving warships and non-commercial warships 
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Commission’s Draft Articles on Jurisdictional Immunities of States 
and Their Property, 212  the UNCSI has been identified as a 
“comprehensive legal instrument” that covers the issue of sovereign 
immunity.213 This document provides for the immunity of a state for 
itself and its property the jurisdiction of the courts of another 
sovereign. 214  Furthermore, the UNCSI provides measures of 
constraint in pre-judgment and post-judgment circumstances.215 The 
UNCLOS also provides for immunity of warships and other 
governmental ships in certain circumstances.216 
  

2. How Sovereign Immunity is Waived  
 
 Customary international law recognizes that a state may 
waive either its jurisdictional or enforcement immunity (or sometimes 
both).217 This waiver can be accomplished through various avenues: 
international agreement, arbitration agreement, written contract, 
declaration before the court, or written communication after the 
dispute as arisen.218 Waivers of sovereign immunity are “narrowly 
construed in favor of the sovereign and are not enlarged beyond what 
the language requires.”219 However, these waivers “must give a clear, 
complete, unambiguous and unmistakable manifestation of the 
                                                                                                         
immunity in Article 32). 

212  The International Law Commission’s Draft Articles have been 
considered “customary international law.” See Crawford, supra note 81, at 
42-3 (providing information regarding how other sources of customary 
international law are examined); see also Stoll, supra note 63 (proffering 
background on the history and development of state immunity).  

213  Although this Convention is not yet in force, it has been 
“acknowledged as an accurate, extensive, learned, and systematic reflection 
of this field of the law, and is widely used as a basis for legal practice and 
scholarly reflection.” See Stoll, supra note 63 (expounding upon the factors 
that are examined in determining sovereign immunity).  

214  United Nations Convention on Jurisdictional Immunity of States 
and Their Property of 2004, U.N. GAOR, 59th Sess., Supp. No. 22 A/59/22, 
Annex I (Dec. 16, 2004). (The Convention was opened for signature on Jan. 
17, 2005). 

215  Article 19 provides that in post-judgment circumstances, such as the 
NML-Argentina dispute, the types of measures of constraint allowed are: (1) 
the state has “expressly consented to the taking of such measures as 
indicated;” (2) the parties have “allocated or earmarked property for the 
satisfaction of the claim; or (3) the property is in use for a “commercial 
purpose” by the government. Id.  

216  United Nations Convention on the Law of the Sea, Dec. 10, 1982, 
1833 U.N.T.S. 397; see also 1926 International Convention for the Unification 
of Certain Rules concerning the Immunity of State-owned Vessels, 1934 
Additional Protocol, May 24, 1934, 1646 U.N.T.S. 28262 (also providing for 
sovereign immunity of warships).  

217  See Stoll, supra note 63 (proffering an introduction to the subject of 
restricting immunity by consent).  

218  The Draft Convention on State Immunity prepared by the 
International Law Association and the 1991 Basel Resolution of the Institut 
de Droit International permit measures of constraint in cases of waiver. See 
id. (referring to Articles 18 and 19 of the United Nations Convention on 
Jurisdictional Immunities of States and Their Property 2004).  

219  World Wide Minerals, Ltd. v. Republic of Kazakhstan, 296 F.3d 
1154, 1162 (D.C. Cir. 2002). 
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sovereign’s intent to waive immunity.”220 
 
 Articles 18 and 19 of the UNCSI provide methods of pre-
judgment and post-judgment constraint to be followed.221 Consent to 
measures of enforcement cannot be found from consent to 
jurisdiction; 222  rather a separate express waiver of consent for 
enforcement measures is required.223 Furthermore, under Article 19 
of the UNCSI, property that is specifically in use or intended for use 
by the State for other than government non-commercial purposes can 
be seized as a measure of post-judgment constraint.224 Five categories 
of property are enumerated in the UNCSI as a non-exhaustive list of 
“non-commercial” property presumed to be immune from seizure; the 
ARA Libertad is an example of one of the listed categories--“property 
of military character.”225 Article 21 of the Convention provides for 
immunity for non-commercial and related military property. 226 
Presumably, warships also retain this immunity.227 These categories 
are protected so long as a state has not waived its immunity from 
execution as part of a contract or explicitly earmarked the property as 

                                                
220  Aquamar, S.A. v. Del Monte Fresh Produce N.A., Inc., 179 F.3d 1279, 

1292 (11th Cir. 1999); see also Libra Bank Ltd. v. Banco Nacional de Costa 
Rica, S.A., 676 F.2d 47,49 (2d Cir. 1982). 

221  UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 
Annex I, available at http://daccessdds.un.org/doc/UNDOC 
/GEN/N04/478/54/PDF/N0447854.pdf?OpenElement (The Convention was 
opened for signature on 17 Jan. 2005). 

222  Stoll, supra note 63.  
223  See id. (setting out the standards for waivers from enforcement of 

jurisdiction). But see Société Creighton v. Ministre des Finances de l’Etat du 
Qatar et autre, Cour de cassation (1st Civil Chamber), 6 July 2000, Bulletin 
civil I, n°207, [2001] Revue de l’arbitrage 114 (finding that the undertaking 
to “carry out any award without delay and shall be deemed to have waived 
their right to any form of recourse insofar as such waiver could be validly be 
made,” could be read as consent to execution and jurisdiction). 

224  UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 
Annex I, available at http://daccessdds.un.org/doc/UNDOC 
/GEN/N04/478/54/PDF/N0447854.pdf?OpenElement (The Convention was 
opened for signature on 17 Jan. 2005). 

225  See James Crawford, BROWNLIE’S PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW 503 (8th ed. 2012) (explaining the exception to the 
exception that property will not be immune if it used or intended to be used 
other than for government non-commercial purposes). 

226  UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 
Annex I, available at http://daccessdds.un.org/doc/UNDOC 
/GEN/N04/478/54/PDF/N0447854.pdf?OpenElement (The Convention was 
opened for signature on 17 Jan. 2005). 

227  Peter-Tobias Stoll, The Max Planck Encyclopedia of Public 
International Law, STATE IMMUNITY, 
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-
e1106?rskey=W0Momt&result=1&q=state%20immunity&prd=EPIL (last 
visited Jan. 3, 2013) (explaining that warships are also considered immune 
from enforcement but, have been subject to more specific rules regarding 
immunity for a long time).  
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seizable in connection with court proceedings.228 It is not clear where 
the ARA Libertad would fit in this type of analysis aside from being 
“non-commercial” property.229 
  
III.  ANALYSIS 
 
 Because of the complex cross-border character of this dispute, 
it is difficult to determine the proper law to apply.230 The two bodies 
that have examined this case have reached conflicting results on the 
propriety of the seizure because they have identified different 
documents as the “proper” international law to apply and, at least 
partially as a result, focused on different issues.231 There are major 
flaws in how the Ghanaian Court and ITLOS analyzed this case.232 
Additionally, both the Ghanaian court and ITLOS failed to recognize 
that there is a third body of law that this case could have been 
analyzed under, customary international law, that would have led to 
the correct result.233 
  
 This section first analyzes the Ghanaian Court’s faulty 
approach to the ARA Libertad decision.234 Next it analyzes ITLOS’s 
                                                

228  See James Crawford, BROWNLIE’S PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW 503 (8th ed. 2012) (furthering the explanation of why the 
“purpose exception” is “most commonly invoked”). 

229  See Stoll, supra note 98 (stipulating that an express waiver in 
certain instances is allowed; a waiver requiring language specifically waiving 
certain property is allowed; or has no immunity due to being commercial in 
nature). 

230  See Naomi Burke, Argentina v Ghana at ITLOS, CAMBRIDGE J. INT’L 
& COMP. L. BLOG (Nov. 15, 2012), 
http://www.cjicl.org.uk/index.php/component/easyblog /entry/argentina-v-
ghana-at-itlos?Itemid=101 (providing background on how this is a dispute 
about an Argentinean naval vessel located in Ghana based on a court 
decision from the United States).  

231  See Ghana Superior Court of Judicature, High Court of Justice Accra 
Commercial Division, 11/10/2012, “NML Capital Ltd. vrs Republic of Arg.,” 
(RPC/343/12), [hereinafter Ghanaian Decision] (deciding that under 
International Customary Law the ARA Libertad could be seized because 
Argentina waived its immunity); M/V Saiga (No. 2) (Argentina v. Ghana), 
Case No. 20, Order of Dec. 15, 2012, not yet reported (finding that under the 
United Nations Convention on the International Law of the Sea military 
warships have immunity). 

232  See Anna Gelpern, Shipping News of the World, CREDIT SLIPS A 
DISCUSSION ON CREDIT, FINANCE, AND BANKRUPTCY (Oct. 12, 2012 11:09 am), 
http://www.creditslips.org/creditslips/2012 /10/shipping-news-of-the-
world.html (questioning the Ghanaian court’s decision); see also Gelpern, 
Shipping News of the World: Round 2 for Argentina, CREDIT SLIPS A 
DISCUSSION ON CREDIT, FINANCE, AND BANKRUPTCY (Dec. 17, 2012, 12:49 PM), 
http://www.creditslips.org/creditslips/2012/12/shipping-news-of-the-world-
round-two-for-argentina.html (nothing that the ITLOS tribunal did not 
address waiver).  

233  See Ghanaian Decision, supra note 102, at 18 (acknowledging 
customary international law but only looking at one treaty), M/V Saiga (No. 
2) (Argentina v. Ghana), Case No. 20, Order of Dec. 15, 2012, not yet reported 
(focusing only on the United Nations Convention on the Law of the Sea, and 
ignoring customary international law all together).  

234  See infra Part II.A and accompanying text. 
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misguided decision that ignored Argentina’s waiver of sovereign 
immunity. 235  Lastly, this section analyzes the dispute under 
Customary International Law and comes to the conclusion that the 
ARA Libertad should not have been seized due to the unclear 
language regarding Argentina’s waiver of immunity in its FAA.236 
  
A. THE GHANAIAN COURT’S ANALYSIS OF THE FRIGATE ARA 

LIBERTAD DECISION WAS INCORRECT 
  

 The Ghanaian Court determined that there was no customary 
international law that warships enjoy immunity from seizure in 
connection with civil litigation awards.237 Furthermore, the court held 
that even if warships did enjoy such immunity, that the sovereign 
could waive the immunity.238 The court reached this conclusion by 
looking to the UNCSI, which it held made such a waiver 
permissible.239 
  

1. The Ghanaian Court Improperly Assumed That The 
UNCSI Was Binding 
  

 The Ghanaian court’s analysis was flawed as it failed to 
correctly identify the difference between analysis under a treaty and 
analysis under customary international law.240 The Ghanaian court 
correctly looked at the UNCSI for guidance in analyzing whether 
Argentina had waived its enforcement immunity in such a way that 
seizure of the ARA Libertad would be proper.241 
 

However, the court’s opinion improperly treats the 
Convention as if it was binding, and therefore, dispositive on this 
issue.242 For example, the court directly analyzed whether the FAA 
contained language that would constitute a waiver under the treaty, 
nothing that “[c]ounsel on both sides seem to agree then the waiver 
may be done by the process specified under Articles 18 and 19” of the 
UNCSI.243 However, neither Argentina nor Ghana is a signatory to 

                                                
235  See infra Part II.B and accompanying text. 
236  See infra Part II.C and accompanying text.  
237  See Ghanaian Decision supra note 102 at 21. 
238  Id.  
239  Id.  
240  See id. at 21-25 (looking at the UN Convention on Jurisdictional 

Immunities of States and Their Property as custom, rather than the 
Convention’s concepts as custom).  

241  See James Crawford, BROWNLIE’S PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW 490 (8th ed. 2012)(explaining that the UN Convention on 
Jurisdictional Immunities of States and their Property has “been understood 
by several courts to reflect an international consensus on state immunity”); 
see also Stoll, supra note 98 (providing that while the Convention on 
Sovereign Immunities is still waiting for ratifications or approvals to be in 
force, “it is already widely acknowledged as an accurate, extensive, learned, 
and systematic reflection of this field of law, and is widely used as a basis of 
legal practice . . .”). 

242  U.N. GAOR, 59th Sess., Supp. No. 22, U.N. Doc. A/59/22 (Dec. 16, 
2004). 

243  Ghanaian Decision supra note 102 at 22.  
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the UNCSI, so the court’s rigid adherence to and reliance on the 
convention and its protocols was likely incorrect.244  

 
Although Argentina and Ghana are not signatories to the 

UNCSI, the Ghanaian court would have been correct to look to it as a 
guide for customary international law in this situation.245 The UNCSI 
is one of the few bodies of customary international law that addresses 
both sovereign immunity in connection with warships and provides 
guidance on waivers.246 However, since the UNCSI is not yet in 
force,247 the Ghanaian court’s analysis should have been significantly 
more complex and nuanced in so far as it needed to recognize and 
address this fact. Here, since the court ignored the fact that the 
treaty was not in force, it did not have to engage in the more complex 
analysis of whether the treaty could properly be considered 
international custom. 248  For example, the Court could have 
reasonably found that since the convention has not yet been ratified, 
it could not properly be elevated to the level of “custom.”249 The 
failure of the international community to embrace the convention, 
with only twenty-eight nations having signed and a mere thirteen 
having ratified the convention, strongly suggests that the principles 
set out in the convention are, in fact, not “custom.”250 

 
 The Ghanaian court’s failure to undertake such an analysis 
on whether the Convention could be properly elevated to the level of 
customary international law undercuts the credibility of the court’s 

                                                
244  See UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 

Annex I, available at http://daccessdds.un.org/doc/UNDOC 
/GEN/N04/478/54/PDF/N0447854.pdf?OpenElement (The Convention was 
opened for signature on 17 Jan. 2005) (listing the parties to the Convention). 

245  Id. 
246  Id.; James Crawford, BROWNLIE’S PRINCIPLES OF PUBLIC 

INTERNATIONAL LAW 502 (8th ed. 2012). 
247  UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 

Annex I, available at http://daccessdds.un.org/doc/UNDOC/GEN/N04 
/478/54/PDF/N0447854.pdf?OpenElement. (The Convention was opened for 
signature on 17 Jan. 2005). 

248  The convention currently stands far from ratification, and will not be 
ratified until thirty days after the requirement in Article 30 of the United 
Nations Convention on Jurisdictional Immunities of States and their 
Property of 2004 is fulfilled, “the thirtieth instrument of ratification, 
acceptance, approval or accession with the Secretary of the United Nations”. 
UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, Annex I, 
available at http://daccessdds.un.org/doc/UNDOC/ 
GEN/N04/478/54/PDF/N0447854.pdf?OpenElement. (The Convention was 
opened for signature on 17 Jan. 2005). 

249  See James Crawford, BROWNLIE’S PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW 24-26 (8th ed. 2012) (enumerating the requirements of 
customary international law: the Statute of the International Court refers to 
a requirement of opinion juris sive necessitates, or “a general practice 
accepted as law,” it could be argued that not being in force, the Convention is 
not a general practice accepted as law). 

250  See id. (providing a list of signatories to the convention, Argentina 
and Ghana are neither one of the twenty-eight signatories nor one of the 
thirteen parties that have ratified the convention; this leaves room to 
question the applicability of the convention on these states). 
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findings.251 While it is likely that a proper analysis of the customary 
international law on this issue would look to the same source as the 
court ultimately did, the court’s failure to recognize that the UNCSI 
was not yet in force and to “show its work” by partaking in an 
analysis of which was the proper customary international law to 
apply makes its ruling suspect.252 
 

2. The Ghanaian Court’s Analysis Of The Waiver Was 
Flawed Because It Did Not Adequately Address 
Competing Concerns Between Contract Law And 
International Customary Law  

 
 Even if the Ghanaian court was correct in directly applying 
the UNCSI, its analysis was flawed because it improperly examined 
the issue of waiver.  
 

a. The Ghanaian Court Failed to Resolve the 
Competing Concerns of Contractual 
Interpretation and Adherence to the UNCSI 

 
 The UNCSI requires waivers of jurisdictional immunity and 
enforcement immunity to be clear, explicit, and, perhaps most 
importantly, separate.253 
 
 The Ghanaian Court determined that the language of the 
FAA stating that “ . . . the Republic has irrevocably waived such 
immunity to the fullest extent permitted by laws of such jurisdiction” 
was a sufficient statement of waiver of immunity for enforcement 
against the ARA Libertad.254 But, this was likely error. Article 20 of 
the UNCIS stipulates that a waiver of jurisdictional immunity does 
not constitute a waiver of enforcement immunity.255 Here, Argentina 
explicitly waived its jurisdictional immunity in all circumstances, but, 
whether the waiver contained in the FAA can also be read to be a 

                                                
251  See generally Ghanaian Decision, supra note 102 (looking only to the 

United Nations Convention on Jurisdictional Immunities of State and Their 
Property and not explaining why it is customary international law). 

252  The United Nations Convention on Jurisdictional Immunities of 
States and Their Properties is one of the few sources of international 
“custom” examining both the issue of whether warships enjoy immunity and 
whether such immunity could be waived. See id. (looking only to the United 
Nations Convention on Jurisdictional Immunities of State and Their 
Property).  

253  UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 
Annex I, available at http://daccessdds.un.org/doc/UNDOC/GEN/N04 
/478/54/PDF/N0447854.pdf?OpenElement. (The Convention was opened for 
signature on 17 Jan. 2005). 

254  Ghanaian Decision, supra note 102 at 24. 
255  UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 

Annex I, available at http://daccessdds.un.org/doc/UNDOC/GEN/N04 
/478/54/PDF/N0447854.pdf?OpenElement. (The Convention was opened for 
signature on 17 Jan. 2005). 
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waiver of enforcement immunity is unclear and, at best, 
ambiguous.256 
  
 Typically in contract law, vague or ambiguous terms are 
construed against the drafter of the contract, in this case 
Argentina.257 If the contract were to be construed against Argentina, 
the FAA could be read to include both a waiver to jurisdictional 
immunity and a waiver of immunity of execution.258 
  
 However, the rules of contractual interpretation would have 
to be weighed against the customary international law that the court 
purported to be applying.259 These modes of interpretation are not 
always in accord and could have led to divergent results. 260 
Conversely, the customary international law the court sought to 
apply required both waivers to be made explicitly and separately.261 
Furthermore, in the context of sovereign immunity, “explicit waivers 
of sovereign immunity are narrowly construed in favor of the 
sovereign and are not enlarged beyond what the language requires,” 
allowing the language to be construed in a manner finding Argentina 
to not have waived its sovereign immunity.262 The court’s analysis is, 
again, deficient for its failure to analyze (or even address) this critical 
issue.263  
 

b. The Court’s Analysis of the Waiver Under the 
Convention was Incorrect 

 
Even if the Ghanaian court was correct in concluding that 

strict adherence to the Convention was appropriate, its conclusion 
that Argentina waived its enforcement immunity in the FAA was 
                                                

256  See Ghanaian Decision, supra note 102, at 23 (“. . . to any immunity 
from suit, from jurisdiction of any such court, form set-off, from attachment 
prior to judgment, from attachment in aid of execution of judgment, from 
execution of a judgment or from any other such legal or judicial process or 
remedy and to the extent that in any such jurisdiction there shall be 
attributed such as immunity. . .”).  

257  See RLS Associates, LLC v. United Bank of Kuwait PLC, 380 F.3d 
704, 712 (2d Cir. 2004) ("Ambiguities are generally interpreted against the 
drafter"). 

258  See Ghanaian Decision, supra note 102, at 23 (referencing waiver 
language out of the Fiscal Agency Agreement). 

259  Some customary norms such as the American rules on contract 
interpretation may only be practiced within a particular region leaving the 
need to weigh the two concepts. See BROWNLIE’S PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW 29 (8th ed. 2012) (explaining local custom and bilateral 
relations). 

260  Compare RLS Associates, LLC v. United Bank of Kuwait PLC, 380 
F.3d 704, 712 (2d Cir. 2004) ("Ambiguities are generally interpreted against 
the drafter"), with Stoll, supra note 98 (providing that Jurisdictional 
Immunity and Enforcement Immunity are separate and require separate 
waivers). 

261  Stoll, supra note 98. 
262  World Wide Minerals, Ltd. v. Republic of Kazakhstan, 296 F.3d 

1154, 1163 (D.C. Cir. 2002).  
263  See Ghanaian Decision, supra note 102 at 21-25 (failing to analyze 

the clarity of the waiver of sovereign immunity).  
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incorrect. Argentina undisputedly waived jurisdictional immunity. 264 
But, it is not clear, and the Ghanaian Court cites no evidence 
supporting the notion, that Argentina also waived enforcement 
immunity.265 Under the UNCSI, express sovereign immunity waivers 
must be clear, complete, and unambiguous; and in the absence of a 
clear waiver, it must be assumed that Argentina did not waive its 
enforcement immunity.266 If the court’s conclusion regarding whether 
Argentina had waived its enforcement immunity is incorrect, then its 
ultimate decision that the ARA Libertad could be seized is also 
incorrect.267  

 
The Ghanaian Court’s decision is plagued by a failure to fully 

analyze the complex issues before it.268 To a certain extent, this 
failure is excusable, as NML’s attempted seizure of the ARA Libertad 
is completely unprecedented.269 But, the court’s refusal to adhere to a 
single line of reasoning regarding the waiver issue is inexcusable. The 
choice before the court was clear: either the UNCSI applied and the 
waiver had to be explicit or the convention did not apply and the 
waiver could be imputed from the vague language of the FAA.270 The 
Court’s attempt to have it both ways by holding that the convention 
applied but that the waiver need not be explicit was clearly in 
error.271 

 
B. ITLOS’S APPROACH TO THE FRIGATE ARA LIBERTAD DECISION 
 

                                                
264  See Ghanaian Decision, supra note 102, at 23-25 (referencing the 

waiver language in the Fiscal Agency Agreement, but relying on one clause of 
the waiver and not looking to the entire waiver as a whole). 

265  Id. 
266  Aquamar, S.A. v. Del Monte Fresh Produce N.A., Inc., 179 F.3d 1279, 

1292 (11th Cir. 1999); see also Libra Bank Ltd. v. Banco Nacional de Costa 
Rica, S.A., 676 F.2d 47, 49 (2d Cir. 1982). 

267  See infra Part II.C. 
268  See Ghanaian Decision, supra note 102 (failing to fully analyze 

various parts of customary international law and the waiver). 
269  See, e.g., Anna Gelpern, Shipping News of the World: Round 2 for 

Argentina, CREDIT SLIPS A DISCUSSION ON CREDIT, FINANCE, AND BANKRUPTCY 
(Dec. 17, 2012, 12:49 PM), http://www.creditslips.org 
/creditslips/2012/12/shipping-news-of-the-world-round-two-for-argentina.html 
(looking to ITLOS’ decision regarding the dispute after the ARA Libertad was 
released); Susan Simpson, Argentina’s Sham Annex VII Arbitration and 
ITLOS’ Provisional Measure Ruling on the Merits of the ARA Libertad Case, 
THE VIEW FROM LL2 (Feb. 9, 2013), 
http://viewfromll2.com/2013/02/09/argentinas-sham-annex-vii-arbitration-
and-itlos-provisional-ruling-on-the-merits-of-the-ara-libertad-case/ (analyzing 
the dispute two months after the ARA Libertad was welcomed home). 

270  UN GAOR, 59th Session, Supp. No. 22, U.N. Doc. A/59/22 (16 Dec. 
2004), Annex I, available at http://daccessdds.un.org/doc/UNDOC/GEN/N04 
/478/54/PDF/N0447854.pdf?OpenElement. (The Convention was opened for 
signature on 17 Jan. 2005) (requiring a waiver of sovereign immunity for 
military vessels); see also Aquamar, S.A. v. Del Monte Fresh Produce N.A., 
Inc., 179 F.3d 1279, 1292 (11th Cir. 1999) (requiring a clear and unambiguous 
waiver of sovereign immunity). 

271  See Ghanaian Decision, supra note 102 (analyzing the dispute 
erroneously). 
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 ITLOS’s approach to the ARA Libertad decision was also flawed. 
Under questionable jurisdiction, 272  ITLOS held that the ARA 
Libertad was a warship that enjoyed sovereign immunity; and 
therefore, ordered Ghana to release the naval vessel as a “provisional 
measure.”273 However, ITLOS also failed to properly examine the 
issue of Argentina’s waiver of sovereign immunity in the FAA, and 
therefore, failed to grapple with the issue of whether the UNCLOS 
was the appropriate source of law to examine the case under.274 
 

1. The UNCLOS Was Not The Proper Source Of Law To 
Analyze The Dispute 

 
 Although this dispute did have to do with an Argentine275 
naval vessel in Ghanaian waters,276 the UNCLOS was not the correct 
document to use to analyze this dispute. The UNCLOS was not 
optimal because it does not contain a section directly addressing the 
issue of a waiver of enforcement immunity in connection with 
warships.277  As a result, it is unclear whether the tribunal was 
correct in holding that the convention was directly binding here.278 
 

However, the UNCLOS is a good source of supporting 
customary international law on this issue because: both parties are 
signatories to the convention;279 the convention does contain a section 
dealing with the immunity of warships generally;280 and it is a set of 
laws that has been widely acknowledged and enforced.281 On this last 
point, in particular, the Convention of the Laws of the Sea could be 
argued to be a significantly more appropriate source of law to 
                                                

272  See Susan Simpson, Argentina’s Sham Annex VII Arbitration and 
ITLOS’ Provisional Measure Ruling on the Merits of the ARA Libertad Case, 
THE VIEW FROM LL2 (Feb. 9, 2013), 
http://viewfromll2.com/2013/02/09/argentinas-sham-annex-vii-arbitration-
and-itlos-provisional-ruling-on-the-merits-of-the-ara-libertad-case/ (pointing 
out that “Argentina began an arbitration that it did not intend on following 
through on). 

273  See M/V Saiga (No. 2) (Argentina v. Ghana), Case No. 20, Order of 
Dec. 15, 2012, not yet reported (focusing on the Immunity of the Warship 
under the United Nations Convention on the Law of the Sea).  

274  See Anna Gelpern, Shipping News of the World: Round 2 for 
Argentina, CREDIT SLIPS A DISCUSSION ON CREDIT, FINANCE, AND BANKRUPTCY 
(Dec. 17, 2012, 12:49 PM), 
http://www.creditslips.org/creditslips/2012/12/shipping-news-of-the-world-
round-two-for-argentina.html (pointing at ITLOS’ “avoidance of . . . the heart 
of the issue: waiver of sovereign immunity with respect to warships”). 

275  See U.N. Convention on the Law of the Sea, opened for signature 
Dec. 10, 1982, 1.833 U.N.T.S. 397 (entered into force Nov. 16, 1994) (listing 
the signatories to the convention, both Argentina and Ghana are parties).  

276  See Burke, supra note 101 (explaining how ITLOS gained 
jurisdiction over the case). 

277  U.N. Convention on the Law of the Sea, opened for signature Dec. 10, 
1982, 1833 U.N.T.S. 397 (entered into force Nov. 16, 1994). 

278  See Gelpern, supra note 145 (pointing to how ITLOS did not address 
a key issue of the dispute, the waiver of sovereign immunity). 

279  Id. 
280  Id. 
281  See Stoll, supra note 98. 
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examine the dispute under than the UNCSI used by the Ghanaian 
court.282 

 
Although both Ghana and Argentina are signatories to the 

UNCLOS, 283  the UNCLOS does not address one of the key 
components of this dispute, the waiver of enforcement immunity in 
connection with a warship. 284  This missing component in the 
UNCLOS makes it inadequate to address this dispute.285  

 
2. ITLOS’s Analysis Was Flawed 

 
 ITLOS examined the ARA Libertad dispute by looking at it 
through the lens of Article 32 of the UNCLOS, entitled Immunities of 
Warships and Other Government Ships Operated for Non-
Governmental Purposes. 286  Because there was no dispute as to 
whether the ARA Libertad was a “warship,” ITLOS determined that 
this provision applied to this case.287 Although Ghana argued that the 
ARA Libertad was detained in Ghanaian waters, not the Territorial 
or Contiguous Zone, ITLOS determined that Article 32 was still the 
proper article to analyze the dispute.288  
 

Where ITLOS’ analysis is, ultimately, deficient is its failure to 
address whether the convention’s language purported to create an 
absolute immunity from a waiver of enforcement immunity for 
warships.289 The failure to address this point is particularly odd given 
the strong debate in the Ghanaian court over whether the FAA 
agreement could be read to constitute a waiver of enforcement 
immunity for the warship. ITLOS’s failure to fully analyze this issue 
is the result of procedural maneuvers on the part of Argentina,290 and, 
as a result, the tribunal’s guidance on this issue will remain 
ambiguous. 

 

                                                
282  See infra Part II.A.2. 
283  See U.N. Convention on the Law of the Sea, opened for signature 

Dec. 10, 1982, 1833 U.N.T.S. 397 (entered into force Nov. 16, 1994) (looking 
at signatories of the convention). 

284  Id.  
285  See Michael Risvas, The Saga Continues: Argentina’s Request for 

Provisional Measures v Ghana Before the ITLOS, EJIL: TALK! (Nov. 20, 
2012), http://www.ejiltalk.org/the-saga-continues-argentinas-request-for-
provisional-measures-v-ghana-before-the-itlos/ (questioning whether the 
Convention on the Law of the Sea is the applicable law in which to analyze 
this dispute under). 

286  See M/V Saiga (No. 2) (Argentina v. Ghana), Case No. 20, Order of 
Dec. 15, 2012, not yet reported (finding that Article 32 applies, not just to the 
Territorial Sea and Contiguous Zone).  

287  Id.  
288  Id.  
289  See Gelpern, supra note 145 (pointing to how ITLOS did not address 

a key issue).  
290  See Simpson, supra note 143 (analyzing the applicability of the 

request for provisional measures).  
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 Although ITLOS’s analysis was flawed, its ultimate decision 
that the ARA Libertad could not be seized was correct.291 Regardless 
of which United Nations convention was the proper one to apply, the 
proper interpretation of both lead to the conclusion that the ARA 
Libertad could not be seized.292  
 
C. THE CORRECT LEGAL ANALYSIS WAS UNDER CUSTOMARY 

INTERNATIONAL LAW BECAUSE THERE IS NO TREATY IN FORCE 
THAT ADEQUATELY ADDRESSES WAIVERS OF SOVEREIGN 
IMMUNITY 

 
Because no single document currently in force and binding on 

both Argentina and Ghana directly addresses the issues presented by 
this unique case,293 the correct analysis would have been for a court 
or tribunal to examine several documents that have been accepted as 
“customary international law.” Such a system would be the correct 
legal analysis because through examining numerous documents that 
all tangentially deal with issues related to this case,294 rather than 
attempting to pigeonhole this case under the auspices of a single 
document,295 a court or tribunal would likely be able to reach a 
decision that better respects international legal opinions on these 
important issues. 

 
 Sovereign Immunity is typically looked to on a nation-by-
nation basis. 296  A court or tribunal analyzing this case under 
customary international law would examine two components: 1) that 
a “custom” has been accepted as international practice and 2) that the 
                                                

291  See Risvas, supra note 156 (determining that it would likely be 
found that a more specific type of waiver would be needed for Argentina to 
waive its enforcement immunity). 

292  See id. (“. . .probably a more specific waiver of immunity from 
execution against warships will be deemed necessary, by analogy to the 
immunity of diplomatic missions and property”); see also JAMES CRAWFORD, 
BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW 502 (8th ed. 2012) 
(explaining what is required for a waiver of enforcement immunity). 

293  See U.N. Convention on the Law of the Sea, supra note 148 
(providing immunity for warships in Article 32 but not addressing waiver of 
that immunity); see also Rep. of the Ad Hoc Comm. on Jurisdiction 
Immunities of the States and Their Property, 1-5 March 2004, UN Doc. 
A/69/22; GAOR 59th Sess., Supp. No. 22, Annex I (2004) (listing parties that 
have ratified the treaty; Argentina and Ghana are not on the list). 

294  See Rep. of the Ad Hoc Comm. on Jurisdiction Immunities of the 
States and Their Property, 1-5 March 2004, UN Doc. A/69/22; GAOR 59th 
Sess., Supp. No. 22, Annex I (2004) (addressing only immunity of warships 
but remaining silent regarding waiver). 

295  See “ARA Libertad” (Argentina v. Ghana), Provisional Measures, 
Order of 15 December 2012, ITLOS reports, to be published (holding that the 
ARA Libertad should be released); Michael Risvas, The Saga Continues: 
Argentina’s Request for Provisional Measures v Ghana Before the ITLOS, 
EJIL: TALK! (Nov. 20, 2012), http://www.ejiltalk.org/the-saga-continues-
argentinas-request-for-provisional-measures-v-ghana-before-the-itlos/ 
(holding that the ARA Libertad should be released; limiting its ruling to 
immunity of warships without considering Argentina’s waiver because the 
Convention does not have a clause pertaining to waiver of immunity). 

296  See Stoll, supra note 98. 
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practice has been carried out in such a way that there is a cognizable 
consensus accepting it as obligatory. 297  The international legal 
community generally accepts the concept of enforcement immunity as 
a “custom” under customary international law.298  
 
 Many sources of customary international law support the 
notion that warships, generally, enjoy immunity from seizure. For 
example, Section 392 of the Ghana Shipping Act mandates that “Non-
Commercial Cargoes” retain sovereign immunity and are not subject 
to seizure without the express consent of the state owner of the 
cargo.299 Additionally, treaties such as the UNCLOS and the UNCSI 
provide further support for this position − that warships, such as the 
ARA Libertad are typically immune from enforcement measures.300  
 

A court properly analyzing the case under customary 
international law would then address the more 
important question here, if and how the immunity 
accorded to warships can be waived. 301  Many 
countries have held that sovereign immunity may be 
waived in connection with enforcement measures, 
including the United States,302 the United Kingdom, 
and France. 303  Ghana also recognizes that 
enforcement immunity may be waived, and section 
392 of Ghana’s shipping act requires “express consent” 
or waiver of the non-commercial ship’s sovereign 

                                                
297  See JAMES CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC 

INTERNATIONAL LAW 24-26 (8th ed. 2012) (explaining the requirements of 
customary international law). 

298  See supra Part I.B and accompanying text. (expanding on sovereign 
immunity and its requirements).  

299  See Ghanaian Decision, supra note 102, at 24 (stipulating that there 
is nothing similar to the United States’ Foreign Sovereign Immunities Act in 
Ghana, the closest thing is the Section 392 of the Ghana Shipping Act).  

300  See Rep. of the Ad Hoc Comm. on Jurisdiction Immunities of the 
States and Their Property, supra note 165 (providing in Article 21(1) that 
military property is immune from enforcement measures), see U.N. 
Convention On The Law Of The Sea, supra note 148 (looking to Article 32, 
entitled Immunities of Warships and Other Government Ships Operated for 
Non-Commercial Purposes); see also Stoll, supra note 98 (acknowledging that 
the immunity of warships has been recognized since the 1700s, but became 
part of a written instrument in the 1926 Brussels Convention and its 1934 
Protocol). 

301  See Ghana Superior Court of Judicature, High Court of Justice Accra 
Commercial Division, 11/10/2012, “NML Capital Ltd. vrs Republic of Arg.,” 
(RPC/343/12), 24, [hereinafter Ghanaian Decision] (referencing Section 392 of 
the Ghanaian Shipping Act).  

302  28 U.S.C. §§ 1602–1611 (2006). 
303  See Peter-Tobias Stoll, The Max Planck Encyclopedia of Public 

International Law, STATE IMMUNITY, 
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-
e1106?rskey=W0Momt&result=1&q=state%20immunity&prd=EPIL (last 
visited Jan. 3, 2013) (looking at waivers of state immunity). 
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immunity. 304  Additionally, the UNCSI, requires a 
separate and clear waiver of sovereign enforcement 
immunity. 305  The requirement that a waiver of 
enforcement immunity be separate and explicit is, 
also, supported by both the Draft Convention on State 
Immunity prepared by the International Law 
Association and the 1991 Basel Resolution of the 
Institut de Droit International.306  
 
In applying customary international law, a court 
ruling on this dispute would order the release of the 
ARA Libertad to Argentina because there was no 
explicit waiver of enforcement immunity. The 
language of the waiver in the FAA is neither clear in 
explicitly waiving immunity from execution measures, 
nor is it separate from Argentina’s waiver of 
jurisdictional immunity. 307  Lacking these two 
fundamental requirements, a court or tribunal would 
likely find that Argentina did not intend to waive its 
immunity in cases of execution for non-commercial 
items.308  

 
IV.  RECOMMENDATIONS  
 
 The global legal community must take actions to provide 
greater clarity and guidance on this issue moving forward in order to 
prevent recurrence or drastic effects on the international investment 
community.  
 
 The ultimate disposition of this warship matters because of 
the precedent it has set for future investor/ state disputes. While this 
dispute should have served as a test case that would clarify the 
proper law to apply in these types of scenarios. The proper venue and 
controlling treaty remain unclear given the transitory nature of the 
vessel and the complex international flavor of the dispute.309  

                                                
304  See Ghanaian Decision supra note 172 (citing section 392 of the 

Ghana Shipping Act).  
305  See Stoll, supra note 174 (explaining that Sovereign Immunity has 

its roots and is still primarily based on international customary law, but that 
the UN Convention on Jurisdictional Immunities of States and Their 
Property is a guiding document). 

306  Id.  
307  See Ghanaian Decision, supra note 172, at 23 (referencing the 

waiver language of the Fiscal Agency Agreement). 
308  See Stoll, supra note 174 (listing the requirements of a waiver of 

enforcement immunity). 
309  See Michael Risvas, The Saga Continues: Argentina’s Request for 

Provisional Measures v Ghana Before the ITLOS, EJIL: TALK! (Nov. 20, 
2012), http://www.ejiltalk.org/the-saga-continues-argentinas-request-for-
provisional-measures-v-ghana-before-the-itlos/ (analyzing the next steps of 
the ARA Libertad dispute); see also Naomi Burke, Argentina v Ghana at 
ITLOS, CJICL BLOG (Nov. 15, 2012), 
http://www.cjicl.org.uk/index.php/component/easyblog /entry/argentina-v-
ghana-at-itlos?Itemid=101 (enumerating the events that lead up to the 
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 Given the current international economic climate, as 
governments around the world face difficulty repaying what they 
borrowed in capital markets,310 the disposition of this case (and the 
subsequent reaction by the legal world) could have major 
ramifications for the global marketplace. The outcome could have a 
profound affect on the type of investments companies and people 
make, the way countries word their investment agreements,311 and 
ramifications of sovereign defaults on its bonds. If NML Capital is 
ultimately allowed to seize the ARA Libertad in connection with its 
civil litigation award, investors may become more likely to invest in 
these types of issuances because they might face less risk of lass if a 
sovereign should default. 312  Conversely, since NML Capital was 
ultimately unable to seize the vessel and alternative seizable property 
is unavailable, foreign investment could be stifled as investors 
become less confident in their ability to enforce civil litigation 
remedies.313 
 
A. THE UNITED NATIONS SHOULD INSTITUTE GREATER 

REGULATION OVER SOVEREIGN BOND ISSUANCES  
 
 In order to avoid costly disputes such as the NML Capital-
Argentina-Ghana dispute, 314  the United Nations should institute 

                                                                                                         
Argentina – Ghana dispute), Susan Simpson, Argentina’s Sham Annex VII 
Arbitration and ITLOS’ Provisional Measure Ruling on the Merits of the ARA 
Libertad Case, THE VIEW FROM LL2 (Feb. 9, 2013), 
http://viewfromll2.com/2013/02/09/argentinas-sham-annex-vii-arbitration-
and-itlos-provisional-ruling-on-the-merits-of-the-ara-libertad-case/ (arguing 
that this dispute’s has questionable jurisdiction in front of the International 
Tribunal of the Law of the Sea). 

310  See, e.g., Argentina’s Debt Default Gauchos and Gadflies, supra note 
2 (acknowledging that Greece verge of default); Europe Debt Crisis, supra 
note 22; Tully, supra note 22(pointing to France as a danger because it has 
weathered the crisis no better than the PIIGS). 

311  See Carol Searle & Tim Johnson, Supreme Court Reviews Sovereign 
Immunity, INCE & CO. (May 2012), 
http://incelaw.com/ourknowledge/publications/supreme-court-reviews-
sovereign-immunity (providing that “if you are seeking to contract with a 
sovereign state, you should ensure that the wording of your agreement 
contains an express waiver of sovereign immunity, both for adjudication, and 
for enforcement”). 

312  See Marcelo Ballvé, Who Pays When Countries Go Broke?: the 
Implications of NML Capital Ltd., v. Argentina, MARCELO BALLVÉ (Jun. 27, 
2012), http://marceloballve.wordpress.com/2012 /06/27/who-pays-when-
countries-go-broke-the-implications-of-nml-capital-ltd-vs-republic-of-
argentina/ (expounding on the ramifications on investment from potential 
rulings if judges rule either way on various parts of the NML-Argentina 
dispute).  

313  Id. 
314  See Ghana Reporters, Argentine Vessel Brouhaha: Ghana Loses $7.6 

Million, GHANA REPORTERS CITIZEN REPORTERS OF GHANA (Dec. 20, 2012), 
http://ghanareporters.com/2012/12/20/argentine-vessel-brouhaha-ghana-
loses-76-million/ (reporting how Ghana was the real loser in this dispute, 
spending more than $7.6 million in this dispute that it really was not 
involved in).  
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greater regulation over sovereign bond issuances such as these. The 
United Nations could regulate these bond issuances by agreeing to 
expand the UNCSI to include a section on sovereign issuances and 
what property, if any, can be claimed upon default.315 Furthermore, 
the United Nations would be well served by better promoting this 
convention and seeking additional signatories in order to allow it to 
be put into force.316 
  
 Greater regulation of sovereign bond issuances would be 
beneficial for both the international legal and financial communities 
because it would lead to greater clarity and reliability in the 
interpretation of such issuances.317 The combination of the increase in 
sovereign investment and the increase of volatility in the market 
following recent economic crises both at home and abroad would help 
promote international investment by providing potential investors 
with clearer guidance on the ramifications of sovereign default.318 
And, with countries like Spain and Greece teetering on the edge of 
major financial turmoil, the specter of such defaults looms large over 
the international investment community.319  
 
 Additionally, greater regulation would help provide a clearer 
analytical framework for legal bodies tasked with resolving these 
complex cross-border disputes. 320  As NML’s ongoing dispute with 
Argentina has shown, the precise legal standards to apply in cases 

                                                
315  See Rep. of the Ad Hoc Comm. on Jurisdiction Immunities of the 

States and Their Property, supra note 45 (lacking a section on Sovereign 
Debt Issuances). 

316  See id. (requiring two signatories and seventeen ratifications to be in 
force). 

317  See generally Peter-Tobias Stoll, The Max Planck Encyclopedia of 
Public International Law, STATE IMMUNITY, 
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-
e1106?rskey=W0Momt&result=1&q=state%20immunity&prd=EPIL (last 
visited Jan. 3, 2013) (advocating for clarity in the role of state immunity as a 
whole).  

318  See Paul J. Lim, Searching for Calm Markets, N.Y. TIMES (Jun. 30, 
2012) (explaining how investors are looking for a “calmer” market to invest in 
and how not all parts of the market appear as “risky” as Treasuries and 
foreign debt).  

319  See e.g., Argentina’s Debt Default Gauchos and Gadflies Credit’s 
Decade-long Battle with Argentina Shows just how Tangled Sovereign 
Defaults Can Be, ECONOMIST (Oct. 22,2011) (acknowledging that Greece is on 
the verge of default); Europe Debt Crisis, CNN MONEY (Jan. 10, 2013), 
http://money.cnn.com/news/international/europe_debt_crisis/index.html; Sean 
Tully, The Euro Crisis No One is talking about: France is in Free Fall, CNN 
MONEY (Jan. 9, 2013, 9:26 AM), http://finance.fortune.cnn.com/tag/eurozone/ 
(pointing to France as a danger because it has weathered the crisis no better 
than the PIIGS).   

320  See e.g., Ghana Decision, supra note 172, at 18-25 (looking to 
customary international law but erroneously finding that the waiver was 
sufficient to allow seize of a warship), M/V Saiga (No. 2) (Argentina v. 
Ghana), Case No. 20, Order of Dec. 15, 2012, not yet reported (holding that 
the ARA Libertad should be released but failing to look to the waiver of 
sovereign immunity).  
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involving the potential seizure of a sovereign’s assets are murky, at 
best.321 Differing bodies can, and likely will continue to, reach entirely 
different results based on factors such as disagreeing over which 
documents provide the proper source of customary international law 
and incorrectly applying treaties that were not designed to deal with 
these types of disputes.322 By amending the UNCSI, the U.N. could 
help better the disposition of these types of sovereign investment 
disputes in the future.323 
 
B. THE UNITED NATIONS SHOULD AMEND TREATIES ALREADY IN 

USE TO PROVIDE GUIDANCE ON THIS MATTER 
 
 Rather than amending a treaty that is not yet in force,324 the 
United Nations could focus its energy on amending one that already 
is in use.325 By amending the UNCLOS the UN could add clarification 
on the requirements for a waiver of sovereign immunity in these 
types of situations.326 Clarifying the issue of whether military vessels 
should have an absolute immunity from seizure in connection with 
civil litigation would be a good place to start.327  
 
 While amending the UNCLOS would have many of the 
benefits discussed above, it is a less preferable course of action 
because of the more limited scope of the Convention.328 For example, 
it is doubtful that the UNCLOS could be reasonably amended in such 
a way that it would be helpful in resolving this dispute if the dispute 
was about military automobiles as opposed to military vessels.329 
Ultimately, it seems likely that advocating for more signatories and 
more ratifications of the UNCSI would be preferable to amending 
UNCLOS as that Convention could more easily apply to a broader 
range of situations.330 
                                                

321  See Burke, supra note 180 (providing the complicated context of the 
NML-Argentina-Ghana dispute). 

322  Compare Ghanaian Decision, supra note 172, with M/V Saiga (No. 2) 
(Argentina v. Ghana), Case No. 20, Order of Dec. 15, 2012, not yet reported 
(coming to conflicting outcomes regarding what should happen to the ARA 
Libertad). 

323  See UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 
Annex I, available at http://daccessdds.un.org/doc/ 
UNDOC/GEN/N04/478/54/PDF/N0447854.pdf?OpenElement (not yet in force) 
(lacking a section regarding sovereign immunity in connection with sovereign 
debt disputes).  

324  Id. 
325  See e.g., U.N. Convention on the Law of the Sea, opened for 

signature Dec. 10, 1982, 1833 U.N.T.S. 397 (entered into force Nov. 16, 1994) 
(missing a section on waiver of immunity on warships). 

326  See id. (referring to Article 32 which needs a section regarding 
waiver of immunity of warships). 

327  See id. (looking at Article 32 which provides immunity of warships, 
but is silent as to whether this immunity is absolute). 

328  See id. (providing immunity of warships or government ships but 
nothing more). 

329  See id. (reviewing the law of the sea, not the law of other situations 
of sovereign immunity).  

330  See Stoll, supra note 188 (advocating for more ratifications of the 
Convention to better handle these types of disputes).  
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C. INVESTORS SHOULD DEMAND THAT SOVEREIGNS LIST THE 

TYPES OF PROPERTY THAT MAY BE SEIZED IN CONNECTION WITH 
CIVIL LITIGATION AWARDS STEMMING FROM DEFAULT ON BOND 
PAYMENTS  

 
 Lastly, nations should begin to and investors should demand 
that sovereigns make clear the types of property that may be seized 
in connection with civil litigation awards stemming from a default on 
bond payments. This type of action is referred to as “earmarking” 
under Article 19 of the UNCSI.331 Such provisions could make clear 
whether, as a last resort, an investor could seize military assets.332 
These provisions could also provide consent measures of constraint 
that are afforded by way of allocation or earmarking of specific 
property for the satisfaction of a claim.333  
 
 It is likely that even absent direct action on this issue from 
the U.N. and other international legal bodies, this type of 
“earmarking” will grow more common.334 As the lessons learned from 
this dispute crystalize, investors will likely grow more astute at 
recognizing and compensating for the unique risks presented by 
sovereign default.335 
 

V.  CONCLUSION 
 
 The World may never gain any greater closure on the proper 
                                                

331  See UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16 Dec. 2004, 
Annex I, available at http://daccessdds.un.org/doc/ 
UNDOC/GEN/N04/478/54/PDF/N0447854.pdf?OpenElement (referring to 
Article 19, entitled State Immunity from post judgment measures of 
constraint).  

332  See August Reinisch, European Court Practice Concerning State 
Immunity and Enforcement Measures, 17 EUR. J. INT’L LAW at 820(2006) 
(providing an explanation of the option of earmarking property in connection 
to civil litigation awards).  

333  See Peter-Tobias Stoll, The Max Planck Encyclopedia of Public 
International Law, STATE IMMUNITY, 
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-
e1106?rskey=W0Momt&result=1&q=state%20immunity&prd=EPIL (last 
visited Jan. 3, 2013) (providing alternatives to a waiver of a contractual 
waiver of enforcement immunity).  

334  Earmarking might become more popular because treaties already 
account for this and it has become a generally accepted practice. See August 
Reinisch, European Court Practice Concerning State Immunity and 
Enforcement Measures, 17 EUR. J. INT’L LAW at 820 (explaining that treaties 
accept this as a practice and it is further by being generally accepted by court 
cases).  

335  See Carol Searle & Tim Johnson, Supreme Court Reviews Sovereign 
Immunity, INCE & CO. (May 2012), 
http://incelaw.com/ourknowledge/publications/supreme-court-reviews-
sovereign-immunity (providing that “if you are seeking to contract with a 
sovereign state, you should ensure that the wording of your agreement 
contains an express waiver of sovereign immunity, both for adjudication, and 
for enforcement”). 
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legal disposition of the ARA Libertad. With Argentina having 
withdrawn the ship back into its own waters, many of the questions 
raised by the dispute between Argentina and NML Capital will be left 
open, including the extent to which a private debt holder may 
attempt to seize a sovereign's military property and if and how a 
sovereign may waive its immunity in connection with said property. 
However, these issues will continue to be an important part of the 
international legal landscape as the global economy continues to 
flounder and the risk of sovereign default throughout the world 
remains. Despite the current calm caused by the resolution of this 
case, international legal bodies should continue to push for reform 
now, lest they be faced with a storm of even greater magnitude later. 
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FREE TRADE’S EFFECT ON MEXICAN 

AND BRAZILIAN LABOR LAW: 
MEXICO’S RELUCTANCE TO 

RELINQUISH POWER DEBILITATES 
WORKERS’ ACCESS TO REMEDY  

 
PEDRO CISNEROS 

 
I.  INTRODUCTION 
 
 In Mexico, from 1930-2000, one party, the Institutional 
Revolutionary Party (“Partido Revolucionario Institucional” – “PRI”), 
with the help of a powerful few, controlled the presidency, congress, 
and labor politics. 336  Mexican labor laws were once subject to 
“corporatism,” an oligarchy of trade union leaders, state officials, and 
the Mexican Workers Confederation (“CTM”).337 This charro system 
prevailed in Mexico until the 1980s through the exchange of 
coordinated labor agreements for governmental perks. 338  Mexico’s 
external debt motivated a change from the economic nationalist style 
to international capitalism. 339  Mexico’s change in policy and the 
North American Free Trade Act (“NAFTA”) sparked an increase of 
foreign capitalist investment in Mexico, especially in maquiladora, or 
free trade zone manufacturing. For some, however, NAFTA has failed 
to deliver jobs.340 Additionally, the North American Agreement on 
Labor Cooperation (“NAALC”) and NAFTA’s attempt to attract 
investment has resulted in lessened worker protection.341 Conversely, 
Brazil’s labor laws enforce the protection of workers at the expense of 
attracting additional foreign investment.342 Brazil’s labor laws have a 
long history of valuing the “fair dismissal.”343 Brazil’s labor history 
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includes Gútilio Vargas, who took the presidency in November 1930 
by military coup.344 He implemented an Italian corporatism system, 
which provided a general improvement of working conditions. 345 
Unions in Brazil have little influence because they must follow labor 
policies established by law.346 Employee rights and protections are 
enumerated as fundamental constitutional rights in the 
Consolidation of Labor Laws (“CLT”).347 
 
 This article will discuss the history and components of 
Mexico’s labor laws and will then analyze the effects of free trade 
agreements on workers’ rights.348 The article will then proceed to 
discuss Brazil’s history regarding its labor laws and its current 
enforcement of protections for its workers. 349  This article then 
discusses the influence of Brazil’s labor laws on foreign investment.350 
The article proceeds to contend the success or failure of nationalist 
labor laws or neoliberal labor models are subject to other factors, but 
the working conditions and rights of workers’ should be prioritized 
over the speculative benefits and growth of unrestricted free trade 
agreements. 351  Finally, this article concludes by urging foreign 
nations to reach a middle ground that protects domestic workers from 
foreign exploitation but stops short of restricting the way in which 
domestic unions and employers negotiate.352 
 
II. BACKGROUND 
 
A. THE CORPORATISTS: AN OLIGARCHY OF CHARROS AND THE 

TRIANGULO DE HIERRO 
 

The Mexican revolution in 1910 led to the establishment of a 
new constitution in 1917, which included enumerated articles 
protecting workers.353 In compliance with the worker rights detailed 
in the 1917 constitution, Mexican legislature established the first 
federal labor law in 1931.354 Article 123 of the 1917 constitution 
details the employee protections with respect to employment 
agreements, rights after termination, severance pay, wages, working 
schedules, working ages and employee safety.355 Under Article 123, 

                                                
344  Id. at 594-95. 
345  Id.  
346  Leonardo de Campos Melo, Article: Recognition of Foreign Arbitral 

Awards in Brazil, 24 AM. REV. INT’L ARB. 113, 146 (2013).  
347  PEDRO ROMANO FRAGOSO PIRES & CARLA ALVES PETERSEN CORRÊA, 

INTERNATIONAL LABOR AND EMPLOYMENT LAWS 75-2 – 75-3 (3d ed. 2009).   
348  See supra note 3-7 and accompanying text.  
349  See supra note 8-10 and accompanying text. 
350  See supra note 9-11 and accompanying text. 
351  See infra note 11and accompanying text. 
352  See infra note 14-16 and accompanying text. 
353  OLIVER, supra note 1, at 201 (noting that “After years of debate and 

negotiation – and the bloody Revolution of 1910 that ended Porfirio Diaz’s 
three decades of rule – these calls for labor laws culminated in the 
compilation of strong workers’ rights in Article 3, 4, 27, and 123 of the 1917 
Constitution.”). 

354  Id. at 202.  
355  Id. at 203 (explaining Article 123 of the 1917 Constitution).  
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workers have a right to permanent employment when “… they are 
hired, unless the employment contract specifies a period of time.”356 
The labor laws enacted after the revolution were intended to be 
worker friendly.  
 Following the presidential election of Lázaro Cárdenas in 
1934, a small group of major players established the “corporatist” 
system. 357  The triangulo de hierro (Mexican-style iron triangle) 
consisted of powerful trade union confederations, trade union leaders, 
and government officials of the controlling PRI. 358  The Mexican 
Workers Confederation (“CTM”), the most powerful and influential 
confederation, benefited from the iron triangle and facilitated the 
relationship between unions and government officials of the PRI; 
most rank and file members of the CTM were members of the PRI.359 
Union leaders would exchange labor peace and stability of the 
workers for sweetheart deals provided by employers and government 
officials, such as: underground contracts, sale of jobs in government 
office, and union fiscal immunity that allowed for tax-free income.360 
Unions would disregard Article 373 of the Federal Labor Law, which 
required unions to provide a “complete and detailed account of the 
administration of the union.”361 It followed that unions were reluctant 
to release any information to its members.362 
 One of the key components of the corporatist system was the 
control of the union registry and the control of the Federal Board of 
Conciliation and Arbitration (“JFCA”). 363  Labor civil servants 
controlled the union registry and would deny registry to those not 
loyal to the PRI.364The Secretariat of Labor and Social Provision 
(“STPS”), JFCA, and federal and local Conciliation and Arbitration 
Boards (“CAB”) controlled the union registry: who the government 
recognized as a union and who was denied.365 The CABs controlled 
the union registry and resolved labor disputes at the state level; at 
the federal level the STPS controlled the registry and the CABs 
resolved the labor disputes.366 The CABs at the state and federal level 
made it difficult for new unions to emerge and gain influence within 
the labor administration.367 It was difficult for new unions to emerge 
because representatives on the CABs were usually members of one of 
the major union confederations.368 When a union gained registry, it 

                                                
356  Id. at 202.  
357  ASPINWALL, supra note 2, at 86 (discussing the “corporatist” system 

that was institutionalized during the presidency of Lázaro Cárdenas).  
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was the first step in replacing an old union.369 A member of the CAB 
would be voting on whether to grant registry to a union who seeks to 
replace a union that the CAB member was affiliated with.370 The 
corporatist system established a corrupt labor structure by blatantly 
allowing for conflicts of interest.371 The prevalence of the corporatist 
structure prevents workers from asserting their constitutional and 
legislative protections, or gaining accurate information regarding 
their union representation.372 
 
B. THE SHIFT TO FREE TRADE AND NAFTA’S EFFECT ON THE 

MEXICAN WORKER 
 

Mexico’s debt crisis in the 1980s provoked the acceptance of 
the neo-liberal influence.373 Mexico’s debt had ballooned from $2.3 
billion in 1964 to $87 billion in 1982. 374  During Carlos Salinas’ 
presidency, from 1988-1994, economists and technocrats changed 
Mexico’s economic policy by “… opening Mexico to international 
competition, selling or closing state-owned businesses, reducing 
inflation, curbing subsidies and social expenditures, and orienting 
manufacturing to foreign markets.”375 This led to growing skepticism 
amongst workers of corporatist systems, as well as new competition 
against the old unions and the PRI.376 

 
 In 1993, Salinas entered Mexico into NAFTA, as well as the 
NAALC. 377  The NAALC is in place to help commit the NAFTA 
countries to enforce their own labor laws, but the NAALC does not 
require a change of a country’s labor standard nor does it interfere 
with a country’s labor laws.378  The NAALC required the participating 
states to establish a National Administrative Office (“NAO”), in order 
to serve as an intermediary with the other states.379 The NAALC 
established a four-level dispute resolution process: 1) NAO review 
and consultation; 2) ministerial consultations; 3) evaluation by a 
committee of experts; 4) review by a dispute-resolution panel.380 
 
 By 2011, thirty-seven NAALC official communications have 
been sent to NAFTA nations, and of those, Mexico received twenty-

                                                
369  Id.  
370  Id. 
371  OLIVER, supra note 1, at 243.  
372  Id. at 208-09 (discussing how the “economic policies of neo-liberalism 

began to transform Mexico’s economy from a nationalistic and protectionist 
model to one of open markets, free trade, privatization, and fiscal restraint”).  
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five. 381  The NAALC actions against Mexico were limited to “… 
ministerial consultations, exposure in the press, and best practice 
seminars.”382 The consistent findings in the cases and consultations 
against Mexico were the lack of enforcement of labor laws and 
unprofessionalism in withholding information. 383  The majority of 
complaints about Mexican labor practices concerned freedom of 
association and right to bargain collectively, while others concerned 
pregnant employees, child labor, right to strike, minimum 
employment standards, and occupational safety and health. 384 
Furthermore, under NAFTA, tax revenue in Mexico has dropped.385 
When oil revenue is set aside, the equivalent of nine percent of the 
gross national product comes from taxes, which is equal to the rate of 
taxation in Haiti, Latin America’s poorest country.386 
 

The development of maquiladora manufacturing arose out of 
the policy goals of NAFTA; it started as labor-intensive assembly 
lines that shipped goods in and out, and evolved into imports of 
machinery as well as non-manufacturing services. 387  These 
maquiladoras have been the subject of complaints to the NAALC, as 
in the case of the Tarrant Apparel Group in Puebla, Mexico.388 The 
amended complaints against Tarrant alleged violations that reflect 
the standard workers’ rights violations that appeared in other 
complaints against Mexico, such as “freedom of association and the 
right to organize, collective bargaining, occupation safety and health, 
minimum employment standards (minimum wage and overtime pay), 
and access to fair and transparent labor tribunal proceedings.”389 

  
In addition to the complaints for lack of worker protection, in 

2002 a proposed labor law reform reached Mexican Congress.390 The 
Abascal Project featured labor market flexibility, making it possible 
for employers to pay temporary and conditional workers who may be 
terminated without penalty or without having to pay a fine, approval 
of employers issuing individual contracts that would universally 
establish the duration of employment, permitting employers latitude 
to change hours, and language making it more difficult for workers to 
organize. 391  The Abascal Project faced opposition from domestic 
independent unions and international human rights groups, as well 
as NAALC complaints and investigations.392 On the other hand, the 
demand for the enforcement of labor laws is balanced with the wage 
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competition Mexico faces from China. In 2010, China manufacturing 
wages reached two dollars per hour, where Mexico’s manufacturing 
wages were fourteen percent higher.393   In an economy with an 
emphasis on manufacturing exports, Mexico is entrenched in 
competition with other countries and workers face lower wages 
because of that competition. 394  Mexican policy makers may be 
motivated to seek comparative advantages over other countries with 
competitive manufacturing industries.395 
 
C. BRAZIL’S EMPLOYEE FRIENDLY LABOR LAWS AND ITS EFFECT 

ON ECONOMIC GROWTH 
 

 Following Brazil’s independence, Marshall Deodoro created a 
new federal republic and in 1889 appointed a committee to prepare a 
proposal for a new constitution.396  In 1903, a decree established 
syndicates or labor unions, designed to resolve disputes between 
capital and labor.397 In 1930, Gútilio Vargas took over the presidency 
via military coup and he marshaled in new protective labor laws, as 
well as the new Ministry of Labor, Industry, and Commerce.398 Brazil 
adopted the Italian corporatist system and in 1943 consolidated the 
large amount and variety of labor laws under the Consolidation of 
Labor Laws (“CLT”).399 Brazil underwent military takeover in 1964, 
and in 1966 the Fund for Guaranty of Time of Service (“GFTS”) was 
established to police certain features of employment terms and 
severance pay.400 Brazil would return to a democratic system in 1985 
and a new Federal Constitution was adopted in 1988.401 
 
 The new constitution contained multiple guarantees 
regarding employment rights: the workweek was reduced from forty-
eight to forty-four hours; vacation pay was increased; the FGTS 
system was generally applied; and tenure after 10 years was 
eliminated, among others. 402  Additionally, the 1988 Constitution 
changed the influence of the syndicates: syndicates were given the 
freedom to self-administrate but were restricted to representing 
workers in a particular professional category. 403  The 1988 
Constitution also required the involvement of syndicates for any 
collective bargaining agreement to be legitimate404 Wages can only be 
reduced by collective bargaining agreement, so the rule requiring the 
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involvement of syndicates essentially curtailed any agreement to 
reduce wages.405 
 
 Prior to a 1999 amendment, the Brazilian labor courts were 
“mixed” tribunals, consisting of career judges in labor law and class 
representatives (judges representing the professional or economic 
interests of the parties). 406 An amendment to the Constitution in 
1999 abolished all class representative positions. 407 The labor courts 
are now made up of Varas de Trabalho, Regional Labor Tribunals, 
and Superior Labor Tribunal. 408  Additionally, the Labor Public 
Ministry is involved in the tribunal process via the Procuracy of 
Labor Justice, which is represented by the Procurator Generals Office 
whom works with the Superior Labor Tribunal.409 The Procurator 
Generals Office has the power to request information, carry out 
investigation, take actions against persons failing to comply with 
court decisions, and request inquiries. 410 With regards to arbitration 
decisions, the Superior Labor Court in 2010 ruled individual labor 
disputes are not subject to arbitration. 411 The Superior Labor Court 
has yet to rule on the validity of a foreign arbitral award regarding 
labor issues but has ruled domestic arbitral awards cannot be applied 
contradictorily to the interests of the employee.412 
 
 The employer-employee relationship is highly regulated by 
statutes. 413 Under Brazil’s labor laws, contracts are presumed for an 
indefinite period of time, unless specified in the contract. 414 
Furthermore, the law restricts the use of “fixed period” employment 
agreements, where the termination date is predetermined. 415 Brazil 
also has specific laws on termination: mutual terminations consented 
to by both parties are allowed, regardless of an indefinite term or 
fixed term; the employer may discharge without “just cause,” in which 
case the employer would owe a statutory indemnification; the 
employer may terminate for suspension for more than thirty days; the 
employer may discharge for “just cause”; and finally, an employee 
initiated termination is deemed “just cause” termination when due to 
treatment by the employer and spontaneous termination for other 
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extenuating circumstances.416 Brazil’s laws also require the employer 
to provide for the employee terminated for unjust cause through the 
FGTS. 417 Under the FGTS, the employer must maintain a bank 
account under the employee’s name and makes deposits equal to 
eight percent of a the monthly salary. 418 The employee is entitled to 
forty percent of the accumulated amount in the event of an unjust 
discharge. However, the trial costs of proving just discharge outweigh 
the liquidated damages employers pay for unjust discharge, thereby 
incentivizing unjust discharges.419 
 
 Brazil’s labor laws are detailed in 900 articles between the 
Constitution and the CLT. 420  Notwithstanding Brazil’s aggressive 
pro-employee laws, one-third of Brazilians are fired every year and 
the nation experiences high turnover.421 Despite Brazil’s pro-worker 
laws, workers are left without individual representation because 
unions are restricted to negotiating statewide or sector-wide. 422 
Recently, ABC metalworker’s union has sought reform that would 
make union-negotiated agreements binding in labor courts. 423 
Currently, unions may not strike certain deals, like, “accepting pay 
cuts during downturns in return for no job losses.” 424 The high risk of 
employee grievances detracts foreign investment. 
  
III.  ARGUMENT 

 
Mexico and Brazil should not undervalue the counter 

criticisms to their respective agendas concerning labor laws and 
should strive to prioritize the protection of workers’ rights without 
employing an overbearing policy that hampers both employers and 
employees. Although the Mexican government has focused its policy 
on appealing to foreign investment, they are the only governing body 
that can effectuate protections of it workers. If they do not, no other 
governing body will. Brazil’s labor laws, in accordance with labor 
tribunals, provide a commitment to protecting workers’ rights, but 
the overbearing nature of the labor laws handicaps employers and in 
some ways is detrimental to employees. 
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A. A LACK OF BALANCE 
 
In Mexico, the debt crisis of the 1980s sparked the shift to 

free trade models. Despite the remedy and oversight methods 
established by the NAALC to promote enforcement of labor laws, 
Mexico has been consistently exposed for its lack of enforcement of its 
own labor laws. 425 Mexico’s investor friendly policies are motivated 
by economic reasoning, but Mexican officials should enact laws giving 
workers’ tangible remedies to basic workers’ rights violations, while 
also enforcing existing laws.  On the other hand, Brazil’s labor laws 
give the reverse point-of-view. The 1988 Constitution, along with the 
CLT, outlines specific standards for the most basic and simple 
elements of the employment relationship. 426 Although the laws are 
intended to make it difficult for employers to terminate employees, it 
has had the unintended effect of making termination issues difficult 
for employees. 427 It is commendable for Brazil to commit to the 
preservation and strong enforcement of workers’ protections, however 
the extent to which they do so results in difficult inconveniences for 
the parties involved and the economy. Mexico and Brazil should 
strive for labor policies that value the rights of workers, while also 
contributing to a flexible and competitive economic market. 

  
Mexico’s revolution in 1910 led to the establishment of a new 

constitution, which included enumerated laws protecting workers’ 
rights. 428  Between the 1930s and 1980s, Mexican labor law was 
controlled by the corporatist model and led by the charro unions, 
union confederations, and PRI member politicians. 429 During this 
corporatist period PRI politicians had significant influence with the 
CTM and other confederations and in return for loyalty, members of 
the CTM and other major unions would receive benefits in the form of 
contracts, positions within the federal and state governments, and 
financial tax immunities. 430 Additionally, members of the CTM and 
other labor unions were also appointed to the STPS and federal and 
state-level CABs, which helped resolve labor disputes. 431  The 
appointment of CTM members and union members to the STPS and 
CABs resulted in obvious conflicts of interests when it came to union 
registry.432  The benefits gained by unions did not translate into 
benefits gained by workers. The transition to the post-corporatist era 
changed Mexico strategy but did not answer workers’ need for labor 
law enforcement and protections.433 The establishment of the NAALC 
and NAOs did resulted in twenty-five official communications to 
Mexico regarding complaints and lack of labor law enforcement. 434 
The complaints where in regard to violations of basic labor rights: 

                                                
425  ASPINWALL, supra note 2, at 85-101.  
426  See supra note 3-8 and accompanying text. 
427  See supra note 8-12 and accompanying text.  
428  Oliver, supra note 1, at 201.  
429  ASPINWALL, supra note 2, at 86.  
430  See supra note 3-4 and accompanying text.  
431  Id.  
432  See supra note 4-5 and accompanying text.  
433  Id.  
434  ASPINWALL, supra note 2, at 97. 
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freedom of association and right to bargain collectively.435 While the 
free trade era was motivated by Mexico’s desire to be competitive in 
international markets it has led to decreased wages for workers, 
while failing to enforce basic worker protections.436 Under both a 
corporatist system and under NAFTA, Mexico has not committed 
itself to protecting workers rights. 

   
In Brazil, the corporatist and state involved labor law system 

have survived nearly a century. Under Gútilio Vargas’ rule, Brazil 
adopted the CLT in 1943. 437  The CLT was supplemented with 
amendments and reinforced with the 1988 Constitution.438 The CLT, 
along with the 1988 Constitution, provides detailed protocols and 
standards both employers and employees must adhere to.439 Included 
with the labor laws is the FGTS system, which requires the employer 
to contribute eight percent of an employee’s monthly salary to a bank 
account in the employee’s name. 440  Laws regarding employment 
contracts, which are considered indefinite, are coupled with the FGTS 
system,.441 If an employer terminates an employee for unjust cause, 
the laws require the employer to pay indemnity.442 Finally, employers 
have the burden of proving to labor tribunals, whom usually rule in 
favor of employees, that a termination was for just cause.443 These 
restrictive laws contribute to high employee turnover, which leads to 
lower national production.444 The burden placed on employers to 
prove just cause termination incentivizes employers to avoid the costs 
of litigation and simply terminate employees, whether just or 
unjust.445 Employers have less to offer for purposes of negotiations 
and are less incentivized to do so. The restrictions detract foreign 
investment because of the difficult burdens placed on employers and 
indirectly hurt employees because employer’s are incentivized to 
terminate without just cause. Additionally, employers are restricted 
from negotiating with unions regarding seasonal and downturn wage 
reductions in exchange for insuring jobs. 

 
B. THE ALTERNATIVE 
 

As a solution, Mexico should reform the manner in which new 
unions are registered, allow for employees, especially those in 
maquiladoras, the freedom to associate and collectively bargain, and 
enforce fundamental workers’ rights that currently exist in Mexico’s 
labor laws against domestic employers and foreign investment alike. 
Conversely, Brazil should allow unions to freely negotiate on behalf of 
                                                

435  See supra note 6-7 and accompanying text.  
436  Id.  
437  PIRES & CORRÊA, supra note 11, at 75-5. 
438  See supra note 8-9 and accompanying text.   
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440  See supra note 11-12 and accompanying text. 
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individual employees and not merely sector wide negotiations, which 
are limited to syndicates, and allow for fluid agreements that provide 
employers and employees more latitude with regards to termination, 
such that employers do not shoulder the heavy burden of proving just 
cause terminations. The alternatives air on the side of empowering 
employees with remedies for labor disputes and providing basic 
worker protections, yet the alternatives must be aware of the 
variance of the economy and how it may put pressure on the direction 
of labor reform. 

  
 Mexico’s role amongst competitive markets and with regard to 
attracting foreign investment encourages a low-wage strategy. 446 
Heightened workers’ rights directly compete with the goal of neo-
liberalism. 447  If foreign companies were required to build safer 
factories and have shorter work schedules, they would look elsewhere 
to invest. 448  Therefore, the Mexican economy would suffer as a 
whole.449 However, Mexico may still utilize other advantages it has 
over its competition. Mexico’s geographical proximity to the United 
States should be utilized to facilitate efficient imports and exports.450 
However, legislation was introduced to Congress in 2011 that would 
grant more flexibility to employers rather than increase employee 
protections.451 Reform should promote the availability of independent 
unions in order to create a forum whereby genuine representation can 
negotiate fundamental work rights. The speculative growth of 
Mexico’s economy from foreign investment is no guarantee that 
workers will benefit. 
  
 Brazil’s reluctance to alter their pro-employee labor laws is 
that the status of the economy has not demanded a change. As long 
as the economy is successful, it is unlikely the working class will be 
receptive to losing some of its stringent labor rights. However, the 
growth or decline of economies can be attributed to multiple factors, 
not just labor laws. The objective of labor laws should not be to 
predominantly rule favorably for employees or to employers but to set 
a standard and provide a forum whereby the employment 
relationship could be open for negotiation, while also guarding 
against reaching an extreme. 
  
III.  CONCLUSION 
 

This article analyzes Mexico and Brazil, two countries with 
labor laws on paper that enumerate and grant workers extensive 
rights and protections in their respective constitutions, yet differ 
greatly on how those labor laws have actually been enforced.452 This 
article asserts both countries should reform their respective labor 
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laws to achieve a balance by preserving basic workers’ rights, while 
also providing a forum for flexible negotiation of employment 
agreements and resolutions of labor disputes. 453  Mexico, by not 
enforcing its constitutional labor laws and pursuing a low-wage 
strategy leaves its workers defenseless and has done so under the 
corporatist system and during the period of neo-liberal influence.454 
Brazil’s extensive labor codes demonstrate its commitment to workers 
but goes overboard by handcuffing employers and indirectly 
encouraging action that is detrimental to employers and employees. 
The alternative this article offers is not to reform laws to a degree 
where foreign investors are detracted from doing any business in 
Mexico, but to simply preserve basic workers’ rights, that to this point 
have seldom been upheld or enforced in Mexico. The alternative this 
article offers recognizes the merits of Brazil’s commitment to 
protecting workers, but observes that a national government’s over 
involvement can be detrimental to all parties. 

  
The direction the respective government officials decide to 

move with regard to labor laws will understandably be effected by the 
economy, especially for Mexico. However, before Mexico’s debt crisis 
there was an indifference to the representation Mexican workers had 
from unions. The problem is that Mexican workers’ have seldom ever 
gone through a period of the country’s history where government 
leaders had workers’ best interests in mind. Conversely, Brazil is 
likely unmotivated to reform their historical labor laws until there 
are strong repercussions from an economic downturn.  If frustration 
grows for the lack of fluidity with regard to wages, work hours, and 
employment negotiations, then Brazilian officials may feel pressure 
from employers and employees alike. The respective nations should 
prioritize the wellbeing of their nation’s workforce and understand 
that the best scenario can be achieved through balance in labor laws.  

                                                
453  See supra note 12-16 and accompanying text.  
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THE DILEMMA OF THE FIRST SALE 
DOCTRINE IN THE CONTEXT  

OF FOREIGN-MANUFACTURED GOODS 
 

TARA ATHY 
 
I.  INTRODUCTION 

 
On March 19, 2013, the Supreme Court ruled in Kirtsaeng v. 

John Wiley & Sons, Inc.,455 in a 6-3 decision, that the first sale 
defense of the U.S. Copyright Act applies to copyrighted works first 
made and sold abroad which are later imported into the United 
States.456 This holding has significant implications for businesses 
that have depended on copyright protection under section 602(a)(1) 
for goods produced abroad.457  A copyright owner has a financial 
incentive to price its goods differently depending on what country 
those goods are sold in because “economic conditions and demand for 
particular goods vary across the globe.”458 If a copyright owner no 
longer has the protection under section 602(a)(1) to prevent the 
unauthorized importation of copyrighted goods into the United 
States, it can no longer sell its copyrighted goods at different prices in 
different countries. 459  Unfortunately, not allowing the first sale 
defense in any scenario involving copyrighted goods manufactured 
abroad also gives rise to negative implications because a copyright 
owner would have incentive to move manufacturing abroad as these 
goods would have more copyright protection than domestically 
manufactured goods. 460  This article claims that Congress should 
amend the statute in a way that protects both the copyright owner 
and its ability to charge different prices in different geographic 
regions as well as the consumer to freely dispose of copyrighted goods 
purchased and manufactured abroad.461 

 
This article proceeds in three sections. 462  First, the 

background describes how the first sale doctrine first came to be and 
how different circuits have applied it leading up to the decision in 
Kirtsaeng v. John Wiley & Sons, Inc.463 Next, this article will discuss 
the different implications of both strictly protecting the copyright 
owner and the consumer.464 This article then advances the argument 
that some sort of balance is needed in which both the copyright holder 
and the consumer are protected similar to that proposed by the Ninth 

                                                
455  133 S. Ct. 1351 (2013). 
456  Id. at 1352. 
457  See id. at 1373-74 (Ginsburg, J., dissenting). 
458  Id. at 1374. 
459  Id. 
460  John Wiley & Sons, Inc. v. Kirtsaeng, 654 F.3d 210, 227-28 (2d Cir. 

2011) (Murtha, J., dissenting) rev'd, 133 S. Ct. 1351, 185 L. Ed. 2d 392 (U.S. 
2013). 
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Circuit in Denbicare U.S.A., Inc. v. Toys “R” Us, Inc.465 Finally, this 
article concludes with a brief synopsis of the argument.466 

 
II.  BACKGROUND 

 
The U.S. Supreme Court first recognized in Bobbs-Merrill Co. 

v. Straus467 that a copyright owner’s distribution right of a particular 
copy cannot extend beyond the first sale of that copy.468  In Bobbs-
Merrill, a book publisher sought to enforce a provision printed in each 
copy of the novel, “The Castaway.”469  The provision provided that 
each subsequent owner could not resell that copy for less than one 
dollar.470  The Court ultimately concluded that to give a copyright 
holder the power to restrict all future sales “would give a right not 
included in the terms of the [applicable] statute.”471  

 
A copyright holder’s exclusive distribution right is codified in 

section 106(3) of the Copyright Act.472 However, this exclusive right is 
limited by sections 107 through 122, which includes the first sale 
doctrine. 473  The first sale doctrine was initially codified in the 
Copyright Act of 1909 and then adopted in its current form in section 
109(a) of the Copyright Act of 1976.474  Section 109(a) states: “the 
owner of a particular copy or phonorecord lawfully made under this 
title, or any person authorized by such owner, is entitled, without the 
authority of the copyright owner, to sell or otherwise dispose of the 
possession of that copy or phonorecord.”475  The phrase, “lawfully 
made under this title” in section 109(a), has been widely debated in 
the Second Circuit and the Ninth Circuit as well as the U.S. Supreme 
Court.476  

 
Section 602(a)(1) gives a copyright holder the right to restrict 

the importation of copies of a copyrighted work.477 A violation of 
section 602(a)(1) is an infringement on the copyright owner’s 
exclusive right to distribute under section 106(3).478 Therefore, a 
limitation to a copyright owner’s exclusive right to distribute under 

                                                
465  See infra notes 136-139 and accompanying text. 
466  See infra notes 140-143 and accompanying text. 
467  210 U.S. 339 (1908). 
468  Id. at 350-51. 
469  Id. at 341. 
470  Id. 
471  Id. at 351. 
472  17 U.S.C. § 106(3) (2002). 
473  17 U.S.C. § 106 (2002). 
474  Copyright Act of 1909, ch. 320, § 41, 35 Stat. 1075 (presently codified 

at 17 U.S.C. § 109(a) (2008)). 
475  17 U.S.C. § 109(a) (2008). 
476  Daniela Alvarado, Seamaster-Ing the First Sale Doctrine: A 

Tripartite Framework for Navigating the Applicability of Section 109(a) to 
Gray Market Goods, 22 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 885, 896 
(2012). 
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section 106(3), i.e., the first sale doctrine, is applicable to section 
602(a)(1).479  

 
The U.S. Supreme Court first discussed whether the first sale 

doctrine was an available defense to a violation of section 602(a)(1) in 
Quality King Distributors, Inc. v. L’Anza Research International, 
Inc.480 In Quality King, the defendant marketed and sold bottles of 
shampoo affixed with copyrighted labels.481 The shampoo and labels 
were manufactured in the United States, shipped and sold to foreign 
distributors, and then reimported into the United States by the 
defendant.482 The defendant raised the first sale doctrine as a defense 
when the plaintiff claimed infringement on its exclusive distribution 
right under section 106(3) and its right to control importation under 
section 602(a)(1).483  

 
The Ninth Circuit determined that the first sale doctrine was 

not a valid defense against a claimed violation of section 602(a)(1) 
because to hold otherwise would render section 602(a)(1) 
meaningless. 484  The Ninth Circuit reasoned that the purpose of 
section 602(a)(1) is to give a copyright owner control over the 
importation of its product, and if the first sale doctrine was a valid 
defense to this right, there would be no instance in which a copyright 
owner would in fact be able to control importation of its product.485 
Thus, the court determined that section 109(a) was entirely 
unavailable in the context of imported goods under section 602(a)(1) 
regardless of where the goods were manufactured.486 However, this 
decision conflicted with a factually similar Third Circuit case decided 
in 1988, Sebastian International, Inc. v. Consumer Contracts (PTY) 
Ltd.487 In Sebastian International, the court held that the first sale 
defense applied in the context of section 602(a)(1) as long as the goods 
were manufactured domestically. 488  The Supreme Court granted 
certiorari due to the conflicting decisions in the Ninth Circuit and the 
Third Circuit.489  

 
Following in the footsteps of the Sebastian International court, 

the Supreme Court reversed the Ninth Circuit’s decision and found in 
the defendant’s favor.490 In dictum, the Supreme Court discussed how 

                                                
479  Quality King Distributors, Inc. v. L'anza Research Int'l, Inc., 523 U.S. 
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a copyright holder could potentially bring an infringement claim 
against a foreign manufacturer who attempted to resell in the United 
States by way of a hypothetical involving a British and United States 
manufacturer of a particular book, each with exclusive distribution 
rights in their respective countries. 491  Section 109(a) would not 
provide a valid defense for the British manufacturer who violated 
602(a)(1) by attempting to sell copies in the U.S. because only the 
copies made in the United States would be “lawfully made under this 
title” and therefore limited by the first sale doctrine.492 

 
Notwithstanding this hypothetical, the shampoo and 

copyrighted labels in Quality King were manufactured in the United 
States and because of this the Supreme Court was not forced to make 
a decision regarding the geographical implications of “lawfully made 
under this title.”493 The defendant was not infringing the plaintiff’s 
copyright by selling the shampoo in the United States because the 
product was, under any construction of the phrase, “lawfully made 
under this title.” 494  The first sale doctrine was available to the 
defendant because the goods were manufactured domestically.495 Due 
to this fact, the Court did not analyze whether section 109(a) would 
provide a valid defense in the case of foreign-manufactured goods.496 

 
Justice Ginsburg discussed in her concurrence the limitation 

of the Court’s holding to goods manufactured domestically.497 She 
warned that the dicta in Quality King was just that, dicta.498 Despite 
this warning, lower courts have used the British manufacturer 
hypothetical in order to determine whether the first sale doctrine was 
an applicable defense in the case of foreign-manufactured goods.499 

 
 The Ninth Circuit has previously held that the first sale 
doctrine is an available defense to section 602(a)(1) for both goods 
manufactured in the United States as well as foreign-manufactured 
goods if the copyright holder of the foreign-manufactured goods sold 
or provided authorization to sell those goods domestically.500 BMG 
Music v. Perez501 was the first case in which the Ninth Circuit began 
to advance this interpretation of the first sale doctrine. 502  The 
defendant in BMG Music allegedly infringed the plaintiff’s copyright 
under section 602(a)(1) by purchasing sound recordings abroad and 
thereafter importing them into the United States for commercial 
resale. 503  The court followed Columbia Broadcasting Systems v. 
                                                

491  Id. at 148. 
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494  Id. at 145. 
495  Id. at 145, 152. 
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(9th Cir. 1996). 
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Scorpio Music Distributors 504 , an earlier Third Circuit case, by 
reasoning that section 602(a)(1) would be “rendered virtually 
meaningless” if section 109(a) were held to be a valid defense against 
a copyright holder’s importation right.505 The court held that section 
109(a) does not provide a valid defense for foreign-manufactured 
goods because the phrase “lawfully made under this title” narrows 
the defense to cases involving “copies legally made and sold in the 
United States.”506 The court erroneously introduced “and sold” into its 
interpretation of “lawfully made under this title,” and therefore left 
open the possibility for future holdings in which a sale in the United 
States by the copyright holder of copyrighted goods manufactured 
abroad would be adequate to make such goods “lawfully made under 
this title.”507 
 
 A few years later, following this same line of reasoning, 
Parfums Givenchy, Inc. v. Drug Emporium 508  allowed the Ninth 
Circuit to further develop its explanation for the application of the 
first sale doctrine to copyrighted goods manufactured abroad.509 The 
plaintiff produced perfume, as well as the boxes in which the perfume 
was packaged, in France and thereafter sold the boxed perfume to its 
American subsidiary, Givenchy USA. 510  The defendant began 
purchasing the perfume from a third party importer and reselling the 
product in the United States leading the plaintiff to sue for copyright 
infringement pursuant to section 602(a)(1).511 The Ninth Circuit held 
that the first sale doctrine is inapplicable to goods manufactured 
abroad unless and until there is a first sale in the United States 
which is authorized by the copyright owner.512 In Givenchy, the third 
parties had imported the perfume from France and had not 
purchased the perfume from the American subsidiary.513 Therefore, 
the plaintiff had not authorized a first sale within the United States 
as to the particular perfume that the defendant was selling.514 After 
Givenchy, the Ninth Circuit had affirmatively established its 
interpretation of section 109(a)’s phrase “lawfully made under this 
title” to mean that the first sale doctrine could not be used as a valid 
defense for foreign-manufactured goods if the copyright holder had 
not authorized a sale of those particular goods within the United 
States.515 
  

                                                
504  569 F. Supp. 47 (E.D. Pa. 1983). 
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 Two years later, in Denbicare U.S.A., Inc. v. Toys “R” Us, Inc., 
following the previously discussed line of cases, the Ninth Circuit 
held the first sale doctrine was an available defense if the copyright 
owner made a sale or authorized the sale of a foreign-made good in 
the United States.516 Denbicare involved nearly half a million diapers 
manufactured in Hong Kong and the copyrighted packaging of those 
diapers.517 The copyright holder authorized the importation of the 
packaged diapers and the court found the first sale doctrine to be 
applicable.518 The diapers were sold as a result of bankruptcy and the 
court found this to be a domestic sale authorized by the copyright 
holder and, therefore, section 109(a) was applicable.519 The court 
recognized the “widespread criticism” of applying the first sale 
doctrine only to domestically manufactured goods. 520  The court 
acknowledged that providing a copyright owner with control over the 
chain of ownership “would be untenable, and that nothing in the 
legislative history or text of [the 1976 Copyright Act] supports such 
an interpretation.”521  
 
 Following the Supreme Court’s decision in Quality King, the 
Ninth Circuit once again faced the first sale doctrine’s applicability to 
foreign-manufactured goods in Omega, S.A. v. Costco Wholesale 
Corp.522 In Omega, the defendant, Costco, purchased the plaintiff’s 
Swiss-manufactured watches from a company in New York who 
acquired the watches from third parties who purchased the watches 
abroad.523 Although the plaintiff approved the original sale from the 
foreign distributor, the importation and eventual sales by Costco were 
not authorized.524  Costco sold the watch at a significantly discounted 
price as compared with other retailers in the United States.525 These 
retailers made complaints to the plaintiff who in turn placed a 
copyrighted design on the underside of each watch and thereafter 
brought a copyright infringement action under section 602(a)(1).526 
Costco asserted the first sale doctrine as a defense.527 The court 
acknowledged the fact that the first sale doctrine undoubtedly 
provides a valid defense to domestically manufactured goods. 528 
However, this case involved watches manufactured in Switzerland 
and first sold abroad.529  Since the product was manufactured abroad 
and the plaintiff did not authorize a domestic sale, the Ninth Circuit 
did not consider the domestic sale exception to goods manufactured 

                                                
516  Denbicare, 84 F.3d at 1150.  
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518  Id. at 1145-46. 
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abroad as discussed in Givenchy and Denbicare.530 In fact the court 
questioned the validity of the domestic sale exception given the dicta 
articulated in Quality King.531  
 
 The Supreme Court was given the opportunity to resolve the 
issue as to whether the domestic sale exception was valid and more 
generally, whether the first sale doctrine was applicable to goods 
manufactured abroad, but instead the court simply affirmed the 
appellate court decision without an opinion.532  
 
 On remand, the Eastern District of California allowed Costco 
to use a defense other than the first sale doctrine against the 
plaintiff.533 The plaintiff purposely placed the copyrighted design on 
the watches to use section 602(a)(1) in order to prevent Costco or 
anyone else from importing the watches and thereby selling them at a 
significantly discounted rate.534 Therefore, the court found that the 
plaintiff had committed copyright misuse which is a valid defense to a 
copyright infringement action.535 
 
 Yet another Circuit used the hypothetical posed in Quality 
King in order to determine section 109(a)’s applicability to foreign-
manufactured goods. Recently in John Wiley & Sons, Inc. v. 
Kirtsaeng, the Second Circuit decided that the first sale doctrine was 
limited to domestically manufactured goods and was not available in 
the context of goods manufactured abroad.536 The copyright holder, 
John Wiley and Sons sued Kirtsaeng, a foreign exchange student 
from Thailand for copyright infringement under section 602(a)(1) 
when Kirtsaeng sold foreign-manufactured English textbooks in the 
United States.537 Kirtsaeng had his family and friends in Thailand 
purchase the text books from John Wiley’s Asian subsidiary, ship 
them to the United States where he would then sell them online on 
sites such as eBay.538 Kirtsaeng ended up generating a revenue of 
nearly $1.2 million throughout his academic career in the United 
States.539  
 

Kirtsaeng attempted to use section 109(a) as a defense to the 
copyright infringement action.540 In its analysis, the court discussed 
three conceivable interpretations of section 109(a)’s phrase, “lawfully 
made under this title”: (1) manufactured domestically; (2) any 
copyrighted good manufactured abroad that obtains a United States 
                                                

530  Id. at 990. 
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532  Costco Wholesale Corp. v. Omega S.A., 131 S. Ct. 565 (2010). 
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copyright signifying that the good is protected under Title 17; or (3) 
“lawfully made under this title had this title been applicable.”541 The 
Second Circuit then returned to the dicta in Quality King involving 
the hypothetical which suggested that the first sale doctrine was 
inapplicable in an infringement action under section 602(a)(1) 
involving foreign-manufactured goods. 542  Following Quality King’s 
dicta, the court held that “lawfully made under this title” means 
“made in territories in which the Copyright Act is law.” 543 
Consequently, the first sale doctrine is not an available defense for 
goods manufactured abroad such as the textbooks Kirtsaeng 
purchased in Thailand and resold in the United States.544 

 
Judge Murtha, in his dissent, discussed the fact that no other 

sections of Title 17 referred to a place of manufacture and that both 
common law and prior versions of the Copyright Act were silent as to 
any geographic limitations on the place of manufacture with respect 
to the applicability of the section 109(a)’s limitation on a copyright 
owner’s distribution right.545 Due to the lack of authority within the 
Copyright Act as well as the common law, Judge Murtha reasoned 
that Congress had no intention of imposing a geographic limitation on 
section 109(a)’s applicability.546 Judge Murtha explained that there 
would be undesired consequences to limiting section 109(a) to 
domestically manufactured goods that “would create high transaction 
costs and lead to uncertainty in the secondary market.” 547  Any 
individual who wished to resell a copyrighted good would be burdened 
with searching the origin of that good, which in many cases would 
prove to be impossible. 548  Judge Murtha also recognized that 
prohibiting the first sale defense in the context of foreign-
manufactured goods would incentivize manufacturing abroad by 
giving special treatment to those copyright holders who choose to 
manufacture oversees.549  

 
 The Supreme Court thereafter granted certiorari and released 
a final decision in March of 2013, which led to the current state of the 
first sale doctrine’s applicability to foreign-made goods.550 The Court 
reversed the Second Circuit’s decision and held that the first sale 
doctrine was applicable to both domestically and foreign-
manufactured goods regardless of whether the copyright owner 
authorized a sale in the United States.551 The Court rejected the 
Second Circuit’s geographical-based interpretation of “lawfully made 
under this title” and instead adopted the meaning “in compliance or 

                                                
541  Id. at 220. 
542  Id. at 218 (quoting Quality King, 523 U.S. at 148). 
543  Id. at 222. 
544  Id. 
545  Id. at 226-27 (Murtha, J., dissenting). 
546  Id. at 227. 
547  Id. 
548  Id. at 227-28. 
549  Id. 
550  Kirtsaeng, 133 S. Ct. 1351(2013). 
551  Id. at 1355-56. 
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accordance with” United States copyright law.552 The Supreme Court 
ruled that the first sale doctrine protected Kirtsaeng and that neither 
his importation nor his domestic resale of the textbooks infringed 
John Wiley’s rights under section 602(a)(1).553 
 
 In reaching its conclusion, the Court relied on statutory 
interpretation and what it described as potentially “horrible[]” 
consequences of approving the Second Circuit’s geographic 
interpretation. 554  According to a rule of statutory interpretation, 
“‘when a statute covers an issue previously governed by common law’, 
we must presume that ‘Congress intended to preserve the substance 
of the common law.’”555 Because the common law made no geographic 
distinctions, it is presumed that Congress did not intend to make any 
geographic limitations without any express intention to do so.556 As to 
the potential “horrible[]” consequences of a geographical limitation, 
the court discussed examples such as the need to get permission from 
copyright holders for an individual to resell a car, for a library to lend 
a book or movie, or even for a museum to display a painting if any of 
the copyrighted items involved were made in a foreign country.557 
  
III.  ARGUMENT 

 
Only allowing the first sale doctrine as a valid defense in 

copyright infringement cases under section 602(a)(1) which involve 
domestically manufactured goods gives protection to the copyright 
holder who decides to manufacture abroad leaving the consumer who 
purchases that foreign-made product with less rights than the 
consumer who purchases a domestically manufactured good. 558 
However, applying the first sale doctrine in any copyright 
infringement case, regardless of the place of manufacture, under 
section 602(a)(1) leaves section 602(a)(1) with little purpose or 
meaning, if any.559  The Ninth Circuit attempted to strike a balance 
between these two extremes by allowing the first sale defense in all 
cases involving domestically manufactured goods and in some cases 
involving goods made abroad if the copyright holder authorized a sale 
in the United States. 560  Although this interpretation cannot 
legitimately be read into the statute, Congress should amend the 
statute in a way that provides consumers purchasing foreign-made 
products with similar rights as consumers purchasing domestic 
products while still leaving the copyright holder with some protection 
under section 602(a)(1).561 

 

                                                
552  Id. at 1358. 
553  Id. at 1371. 
554  Id. at 1363, 1366. 
555  Id. at 1363 quoting Samantar v. Yousuf, 560 U.S. 305 (2010).  
556  Id. 
557  Id. at 1364-66. 
558  See Id. at 1362. 
559  L'Anza 98 F.3d at 1117.  
560  See Denbicare, 84 F.3d  at 1149-1150, see also Parfums, 38 F.3d at 

481. 
561  Kirtsaeng, 133 S. Ct. at 1360. 
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Applying the first sale doctrine strictly to copyrighted works 
made in the United States would have far reaching implications; 
particularly with respect to libraries, museums, used book dealers, 
technology companies, and retailers. 562 This narrow application of the 
first sale doctrine protects the copyright owner’s ability to segment 
international markets and completely limits the consumer’s ability to 
sell or dispose of a copy in the United States when the consumer 
purchased the particular copy abroad and the copy is manufactured 
abroad.563 

 
There are over 200 million foreign-published books in 

libraries across United States.564 Providing the first sale defense to 
only goods that are manufactured domestically means that libraries 
would have to gain permission from each foreign publisher in order to 
circulate or distribute these 200 million books.565 This would place a 
significant burden on the libraries to find and contact each copyright 
holder of a foreign book, especially if the book was published many 
decades ago.566 This burden would equate to both added time and 
expense that libraries are not equipped to handle.567 

 
The same burden would be placed on museums who display 

works of art by, for example, “Cy Twombly, Rene Magitte, Henri 
Matisse, Pablo Picasso, and others.” 568  The museums, like the 
libraries, would have to obtain permission from the copyright holder 
prior to displaying the art in question.569 What would happen if the 
artist cannot be found or there are heirs fighting over who actually 
owns the copyright?570 

 
As far as used book dealers are concerned, dealers have 

“operat[ed] … for centuries” assuming that the first sale defense was 
applicable to books manufactured abroad.571 Under an interpretation 
in which the first sale doctrine is not applicable to foreign-made 
goods, a tourist purchasing books abroad for herself and friends 
might find, on returning home to the United States, that she has just 
committed copyright infringement under section 602(a)(1).572 It would 

                                                
562  Id. at 1354. 
563  Id. at 1386. 
564  Id. a 1364 (citing Brief for American Library Association et al. as 

Amici Curiae Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, Inc., 
133 S. Ct. 1351 (2013) (No. 11-697), 2012 WL 2641851 at *4). 

565  Kirtsaeng, 133 S. Ct. at 1364. 
566  Id.  
567  Id. 
568  Id. at 1365 (citing Brief for Association of Art Museum Directors et 

al. as Amici Curiae Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, 
Inc., 133 S. Ct. 1351 (2013) (No. 11-697), 2012 WL 2867810 at *6). 

569  Kirtsaeng 133 S. Ct. at 1365. 
570  Id. (citing Brief for Association of Art Museum Directors et al. as 

Amici Curiae  Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, Inc., 
133 S. Ct. 1351 (2013) (No. 11-697), at *6). 

571  Id. (quoting Brief for Powell’s Books Inc. et al. as Amici Curiae 
Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351 
(2013) (No. 11-697), 2012 WL 2861163 at *7). 

572  Kirtsaeng,133 S. Ct. at 1365. 
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be impossible for the used-book dealer to know whether the foreign 
publisher gave permission for that individual to sell the copy.573 

 
Copyrightable software and packaging is found in 

“automobiles, microwaves, calculators, mobile phones, tablets, and 
personal computers.”574 Concerned technology companies state that 
much of the copyrighted information is made abroad and imported 
and sold with the copyright owner’s permission.575 However, these 
copyright owners have perpetual control over distribution since the 
first sale doctrine is not an available defense, and the individual who 
purchases that car or computer would have to get permission from 
the copyright owner prior to reselling.576  

 
Finally, there would be far reaching implications for United 

States retailers.577 In 2011, “over $2.3 trillion worth of foreign goods 
were imported.” 578  Many of those items contained copyrighted 
“packaging, logos, labels, and product inserts and instructions for [the 
use of] everyday packaged goods from floor cleaners and health and 
beauty products to breakfast cereals.”579 Retailers would be subject to 
infringement suits for selling these products if the first sale doctrine 
was strictly applicable to domestically manufactured goods.580 

 
Not only would there be unintended consequences in the 

above mentioned scenarios, but allowing the first sale defense 
exclusively for domestically manufactured products and not foreign-
made goods provides an incentive for a copyright holder to outsource 
its manufacturing oversees.581  The ultimate result would be that 
copyrighted works manufactured abroad would receive greater 
copyright protection than copyrighted works manufactured in the 
United States.582 Once a domestic copy is sold, the copyright holder’s 
exclusive distribution right is exhausted under section 109(a). 583 
However, if the copyright holder manufactures in a foreign country, 
they will have perpetual distribution rights with regard to section 
602(a)(1).584 This incentivizes manufacturing abroad.585  

                                                
573  Id. 
574  Id. (citing Brief for Public Knowledge et al. as Amici Curiae 

Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351 
(2013) (No. 11-697), 2012 WL 2861169 at *10). 

575  Id. (citing Brief for Retail Litigation Center, Inc., et al. as Amici 
Curiae Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 
1351 (2013) (No. 11-697),  2012 WL 2861165 at *4). 

576  Kirtsaeng 133 S. Ct. at 1365. 
577  Id. at 1365-1366. 
578  Id. (citing Brief for Retail Litigation Center, Inc., et al. as Amici 

Curiae Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, Inc., 133 S. 
Ct. 1351 (2013) (No. 11-697), at *8). 

579  Id. (citing Brief for Retail Litigation Center, Inc., et al. as Amici 
Curiae Supporting Petitioner, Kirtsaeng v. John Wiley & Sons, Inc., 133 S. 
Ct. 1351 (2013) (No. 11-697), at *10-11). 

580  Kirtsaeng, 133 S. Ct. at 1365. 
581  John Wiley, 654 F.3d at 228. (Murtha, J., dissenting). 
582  Id. at 227-228. 
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584  Id. at 228. 
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Unfortunately, applying the first sale doctrine to both 

domestic and foreign-manufactured goods without any limitations 
also presents undesired consequences. Protecting solely the 
consumer’s rights under the first sale doctrine for copies purchased 
and manufactured abroad would prevent copyright owners from the 
ability to sell copies in different countries at different prices in order 
to maximize profits.586 

 
Allowing the first sale defense regardless of place of 

manufacture would render section 602(a)(1) “virtually 
meaningless.” 587  The only effect of section 602(a)(1) that would 
remain would be “to prohibit unauthorized importations carried out 
by persons who merely have possession of, but do not own, the 
imported copies.” 588  Congress used broad language in section 
602(a)(1) and if they had intended this narrow prohibition which 
provides a copyright holder a remedy against “larcenous lessees, 
licensees, consignees, and bailees” of copyrighted works, would they 
not have simply “used language tailored to that narrow purpose”?589 

 
Additionally, a copyright owner’s ability to segment the 

international market is an incentive to create copyrighted works.590 If 
the copyright owner cannot control the importation of his work into 
another country, there is not a way for him to sell the same work at 
different prices depending on the country in which the work is being 
sold in order to maximize profit.591 This may decrease incentive for 
potential copyright owners down the line to create copyrightable 
works.592  

 
Finally, to hold that the first sale doctrine is an applicable 

defense to goods manufactured abroad, would be a violation of the 
presumption that United States laws apply “only to conduct occurring 
within, or having effect within, the territory of the United States, 
unless the contrary is clearly indicated by the statute.”593 This is the 
presumption against extraterritoriality.594 The statute in question, 
the first sale doctrine of section 109(a), does not explicitly state that it 
is applicable to conduct outside the territory of the United States.595 

 
Congress should amend the Copyright Act in these areas in 

such a way that both the consumer and the copyright holder are 
afforded at least some protection. An alternative approach which 

                                                                                                         
585  Id. 
586  Kirtsaeng, 133 S. Ct. at 1374 (Ginsburg, J., dissenting). 
587  Omega, 541 F.3d at 986 (internal quotations omitted). 
588  Kirtsaeng, 133 S. Ct. at 1378 (Ginsburg, J., dissenting) (internal 

citation omitted). 
589  Id. 
590  Id. at 1384 (internal citation omitted). 
591  Id. at 1374. 
592  See Id. at 1384.  
593  Omega, 541 F.3d at 987-88.  
594  Id. at 987. 
595  Id. at 988. 
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seems to strike a balance between the two extremes and the 
consequences stemming from each has been posed by the Ninth 
Circuit in decisions prior to the Supreme Court’s decision in Quality 
King.596 The Ninth Circuit has held that consumer copies purchased 
and manufactured abroad get first sale protection once at least one 
authorized sale in the United States has occurred.597 This attempted 
solution provides some protection to consumers who purchase goods 
abroad which are manufactured abroad if the copyright holder 
authorized for sale in the United States one of those goods; this 
solution would still give the copyright holder protection for its 
foreign-made goods if it chooses not to authorize any domestic 
sales.598  

 
Unfortunately, the Ninth Circuit’s approach is not completely 

fool proof. The Ninth Circuit’s interpretation of the statute cannot 
legitimately be read from the statute.599 Ultimately, there is still the 
issue of perpetual control by the copyright owner in situations in 
which the consumer purchases a copyrighted good abroad that was 
manufactured abroad and the copyright holder did not authorize any 
sales in the United States.600 

 
IV.  CONCLUSION 

 
The recent decision in Kirtsaeng v. John Wiley & Sons, Inc. 

allows a consumer to purchase a less expensive version of a 
copyrighted item abroad, import that item into the United States, sell 
it for less than the domestic version of that copyrighted item, and 
therefore turn a profit.601 Unfortunately, not allowing this result 
would have even worse implications, specifically in the context of 
libraries, museums, used book dealers, technology companies and 
retailers.602 The Ninth Circuit attempted to strike a balance in order 
to protect both the copyright holder and the consumer by allowing the 
first sale defense when the copyrighted goods were made abroad if the 
copyright holder had authorized at least one domestic sale of that 
particular good.603 Regrettably, this still provides the copyright holder 
with perpetual control if they in fact do not authorize any domestic 
sales.604  

 
Although the Ninth Circuit’s attempt to protect both the 

copyright holder and the consumer is in no way perfect, it was a 
                                                

596  See Denbicare 84 F.3d at 1149-1150. 
597  Id. 
598  See id.  
599  Kirtsaeng, 133 S. Ct. at 1360. 
600  Alvarado supra note 19 at 911. 
601  See Kirtsaeng, 133 S. Ct. 1351 (holding that section 109(a) of the 

Copyright Act was applicable to copyrighted goods purchased and 
manufactured abroad). 

602  Kirtsaeng, 133 S. Ct. at 1364-65. 
603  See Denbicare, 84 F. 3d at 1150 (holding that section 109(a) of the 

Copyright Act was applicable to copyrighted goods purchased and 
manufactured abroad if goods were sold in the United States by the copyright 
owner or with its authority). 
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commendable attempt. Unfortunately, the Ninth Circuit’s 
interpretation could not legitimately be read from the statute. For 
this reason, Congress should amend the Copyright statutes in a way 
that protects both the copyright holder and the consumer with respect 
to foreign-made copyrighted goods. 
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SHIFTING PARADIGMS WITHIN 
CORPORATE BANKRUPTCY LAW: 
THE HISTORY AND FUTURE OF 
CHAPTER 11 AND ITS GLOBAL 

EFFECTS ON BUSINESS 
RESTRUCTURINGS 

 
ALYSSA S. NISHIMOTO 
 
I.  INTRODUCTION 
 
 The Chapter 11 business reorganization scheme has 
historically been instrumental in helping American companies 
survive financial crises by offering a systematic approach for 
discharging debts and allowing businesses “to free themselves of 
large legacy costs or obsolete business models.” 605  However, in 
addition to the throng of amendments made to the United States 
Bankruptcy Code since its enactment in 1978, the economic and 
business structures within the United States have changed, creating 
challenges for businesses to navigate the reorganization process.606 
Some fear that these fundamental changes in the way that American 
businesses operate today have made Chapter 11 business 
reorganization an obsolete principle and an unnecessary remedy.607 
The American Bankruptcy Institute (“ABI”) has tasked a non-
partisan commission, which is composed of bankruptcy judges, 
academics and professionals, with studying these issues and 
considering potential reforms that would increase the effectiveness 
and utility of Chapter 11.608 
 
 The success of business reorganization in the United States 
has often been attributed to the flexibility of the statutory provisions 
in the 1978 Bankruptcy Code and its unique “debtor-in-possession” 
feature.609 Though other countries have been wary of adopting the 
“debtor-in-possession” model of Chapter 11, the declining financial 
conditions of many businesses in Europe have caused some countries, 
such as the United Kingdom, to experience a shift in paradigms and 
to adopt elements of the United States business reorganization 

                                                
605   Deborah Ball, Europe Builds Own Chapter 11, THE WALL ST. J. 

(April 5, 2013), 
http://www.wsj.com/article/SB10001424127887323296504578398612 
178796882.html 

606   Michelle M. Harner, Legislative Update, ABI Commission to Study 
Reform of Chapter 11 Will Meet in April, AM. BANKR. INST. J., MAR. 31, 2012, 
at 12, 12. 

607   Harvey R. Miller & Shai Y. Waisman, Is Chapter 11 Bankrupt?, 47 
B.C. L. REV. 129, 130 (2005). 
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scheme.610 The result in the United Kingdom has been a subtle move 
toward the rehabilitation of failing businesses and away from 
liquidation, though the old societal attitudes against debt forgiveness 
have survived recent legislative enactments.611  
  
 This article analyzes the historical development of modern 
bankruptcy law with respect to business restructurings in the United 
States and its influence on reorganization laws in the United 
Kingdom. It further discusses the issues that have been exposed 
within the United Kingdom’s reorganization system and whether said 
issues are likely to be affected by a congressional overhaul of the 
United States Chapter 11 scheme. Part II discusses the progression of 
modern business reorganization within the United States, tracing its 
development to the beginning of a capitalist economy that rewarded 
entrepreneurial risk-taking and consumer spending. It further 
discusses the progression of business reorganizations in English 
common law and the modern administrative process by which courts 
attempt to rehabilitate debtors in the United Kingdom. Part III 
discusses the likelihood and possible implications of a more “debtor-
friendly” overhaul of Chapter 11 and its potential impact on the 
United Kingdom’s bankruptcy system. Whether a European 
transplantation of even more “debtor-friendly” American bankruptcy 
principles is likely to parallel the relative success that has defined 
Chapter 11 in the United States is questionable at best, given that 
the United States economy has evolved through a markedly unique 
process. 
 
II.  BACKGROUND 
 
A.   THE HISTORY AND DEVELOPMENT OF REORGANIZATION IN THE 

UNITED STATES 
 
  The modern Chapter 11 scheme sprung from the United 
States’ distinctively capitalist economy, which rewards entrepreneurs 
and encourages wide consumer spending. 612  Though agrarian 
production supported the early economic climate of the United States, 
with the nineteenth century came a burgeoning national economy 
that was comprised of material goods, such as cotton, lumber, coal, 
and textiles.613 The market progressed to one of consumer goods, such 
as clothing and home goods, as a larger population began to have 
disposable income to stimulate the growing economy.614 This rapid 
expansion necessarily relied upon the credit system, whereby goods 
were produced and sold through an intricate structure of obligations 

                                                
610   Ball, supra note 1; see also Nathalie Martin, Common-Law 

Bankruptcy Systems: Similarities and Differences, 11 AM. BANKR. INST. L. 
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and relationships.615 Entrepreneurs could not entertain new business 
ventures without the ability to pay debts, such as for rent or 
production costs, at some later time.616 “In short, credit was in large 
part what defined capitalism as well as wealth.”617 This led to the 
development of a legal culture that tolerated indebtedness and non-
payment as a means of encouraging and incentivizing consumers to 
spend money and entrepreneurs to pursue business ventures.618  
  
 The course of evolution with regard to business 
reorganizations in the United States can be analyzed by starting with 
the treatment of railroad receiverships at the end of the eighteenth 
century.619 Because railroads were viewed as a central part of the 
United States’ new, robust economy, and because railroad companies 
often underestimated construction costs and timelines and 
overestimated their freight traffic and passenger projections, federal 
courts began appointing receivers to assume control of railroads’ 
failing operations.620 The railroad companies, receivers, creditors, and 
the courts worked together to protect and distribute the assets or 
negotiate a viable reorganization plan.621 Thus, two major tenets 
surfaced from the federal courts’ treatment of distressed railroad 
companies and continue to flow through modern bankruptcy law:  (1) 
the concept that there is a “going concern” value for interested parties 
added when a debtor is allowed to continue to operate as a business, 
and (2) active participation by the debtor adds valuable expertise in 
large, multifaceted business restructurings.622 The Chandler Act of 
1898 codified these two principles and provided for an official forum 
for rehabilitating debtors in financial distress.623  
  

The Chandler Act created two chapters of business 
reorganizations: Chapter X was designed for publicly traded 
companies, and Chapter XI was designed for use by “mom-and-pop” 
businesses.624 A major distinction between the chapters was that 
Chapter X debtors were subject to investigation and oversight by the 
Securities and Exchange Commission (SEC), while Chapter XI 
debtors were not.625 The problem with this for the publicly traded 
businesses was that such regulation caused so many delays that a 
failing business stood no chance of effective reorganization.626 Further, 
a Chapter XI debtor was allowed to preserve its management team 
during the reorganization process, while the management of a 
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suitability of Chapter 11 to the modern American business environment).   
620   Miller & Waisman, supra note 3, at 134-35. 
621   Id. at 135. 
622   Id. 135-36. 
623   Id. at 137. 
624   ELIZABETH WARREN, CHAPTER 11: REORGANIZING AMERICAN 

BUSINESSES 7 (2008). 
625   Id. at 7-8. 
626   Id. 



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 
 

105 

business that filed Chapter X bankruptcy could be replaced.627 The 
disparate opportunities between the two chapters caused publicly 
traded companies to use Chapter XI instead of Chapter X, frustrating 
Congress’s efforts to keep the two chapters separate, or to avoid using 
the bankruptcy system altogether.628   
 In 1978, Congress enacted legislation that created Chapter 11 
in title 11 of the United States Code, which sought to combine “the 
flexibility and debtor control that characterized Chapter XI with 
many of the public protection features central to Chapter X.”629 The 
result of this was the “debtor-in-possession” model of rehabilitating a 
distressed business and the effective elimination of SEC oversight.630 
The lack of SEC intervention in Chapter 11 cases removed a 
significant disincentive for businesses to file for protection by the 
bankruptcy court.631  
  
 Further provisions of the 1978 Code encouraged debtors to file 
for bankruptcy before their financial conditions worsened beyond the 
point at which rehabilitation would be impractical or ineffective.632 
Such incentives included: (1) the automatic stay, which prohibits 
creditors from taking action against the debtor or otherwise seizing 
assets from the commencement of the bankruptcy case; (2) the 
debtor’s ability to reject executory contracts or unexpired leases; (3) 
the debtor’s exclusive right to propose a reorganization plan and to 
solicit creditors’ acceptances of the plan within 180 days, and; (4) an 
increase in the debtor’s administrative authority.633 Congress was 
also careful to consider creditor’s interests and the effect of insolvency 
on such interests.634 It attempted to balance the protections afforded 
to debtors with some safeguards for creditors, which included 
provisions that: (1) allowed for a Chapter 11 case to be voluntary or 
involuntary on the part of the debtor; (2) made collective acceptance 
by creditors of a reorganization plan the ultimate goal of Chapter 11 
restructuring; (3) required debtors to provide an adequate disclosure 
statement about the reorganization plan so that creditors could 
discern the plan’s feasibility and intelligently cast their votes.635 
   
  Despite the series of amendments made to the Code by 
Congress in 2005 and the abundance of “clawback” provisions that 
have been the result of efforts by special interest groups,636 the 
Chapter 11 model continues to be the process by which businesses are 
restructured in the United States.637 
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B. THE HISTORY AND DEVELOPMENT OF REORGANIZATION IN THE 
UNITED KINGDOM  
 

 Unlike the United States, England was never under pressure 
to rapidly develop a commercial economy.638 Thus, its bankruptcy 
laws were grounded in very different principles than those of early 
United States bankruptcy law. 639  Historically, insolvency was 
attributed to an individual’s deceitfulness and his general tendency 
toward moral depravity, 640  and early English bankruptcy laws 
treated debtors much like criminals who were subject to punishment 
by their creditors.641 The penalties for insolvency in sixteenth-century 
England ranged from incarceration to, in extreme cases, capital 
punishment. 642  Unlike the early economic climate of the United 
States, which welcomed the wide availability of credit to the average 
consumer, credit was generally viewed as a necessary evil that was 
appropriate only in the commercial context, and the only debtors who 
were able to obtain a discharge from debts were merchants.643 The 
enactment of new bankruptcy laws during the nineteenth century 
resulted in the formalization of a highly administrative system, in 
which creditors oversaw the bankruptcy process and had power over 
essentially all significant issues in an individual bankruptcy case.644 
This creditor-controlled process effectively eliminated the role of the 
court and the need for judicial intervention, and this is still a defining 
element of the reorganization models used in the United Kingdom 
today.645 
 
 Modern business reorganizations look very different in the 
United Kingdom than in the United States, 646  given that most 
European bankruptcy systems have not yet adopted the keystone of 
Chapter 11, the debtor-in-possession model.647 Allowing a corporate 
debtor’s management to retain a great amount of control over 
business decisions is a concept that is still met with abundant 
skepticism in common law countries.648 Until 1986, the underlying 
model for corporate bankruptcy was liquidation, as opposed to 
rehabilitation.649 In 1986, when the economic climate of the United 
Kingdom was colored by deep recessions, there was a shift toward a 
“rescue culture” in the bankruptcy laws, as Parliament enacted a 
statute that acknowledged the value of effecting the reorganization of 
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a business as opposed to liquidation.650 “In enacting the 1986 law, the 
House of Lords stated that the Rescue Culture, which seeks to 
preserve viable business, was and is fundamental to much of the 
(Insolvency) Act of 1986.”651 
   
 Despite the sentiments behind the 1986 laws, however, the 
form of “rescue culture” adopted by Parliament diverges greatly from 
the Chapter 11 model of reorganization to the extent that: (1) existing 
management is replaced, and (2) the process is one that favors 
creditors by affording them great decision-making power. 652  The 
English bankruptcy process continues to be highly administrative in 
nature, and debtors are presumed to be ineligible for a discharge.653 
Most commonly, a court-appointed administrator proposes a plan, 
which must be voted upon and approved by the creditors in order for 
the corporate debtor to avoid liquidation, and there is little judicial 
intervention.654 If the creditors vote in favor of the administrator’s 
plan, the business’s management is usually replaced immediately, a 
practice that stands in stark contrast to the archetypal “debtor-in-
possession” of Chapter 11 reorganizations.655 
   

Thus, despite the fact that the United Kingdom recently 
overhauled its bankruptcy laws in an effort to promote rehabilitation 
and restore a deteriorating economy, corporate insolvency is still 
addressed through highly creditor-driven administrative processes 
that can make rehabilitation challenging for a failing business.656 
 
III.  ARGUMENT    

 
A. A CHANGING ECONOMIC LANDSCAPE AND THE PROSPECT OF A 

CONGRESSIONAL OVERHAUL OF CHAPTER 11  
  
 The ABI Commission is currently in the process of achieving 
its objectives of identifying and exploring issues with the current 
Chapter 11 design by holding a series of public hearings.657 At its 
inception, the Commission identified two primary explanations for 
the proposed reform: (1)  the Code does not reflect the changes the 
United States economy and business world have sustained since the 
enactment of the 1978 Code, and; (2) because of these changes, there 
has been a sharp increase in distressed-debt trading to third parties 
whose primary objectives of maximization of value can often conflict 
with the debtor’s goal of reorganization.658 
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 Because the economic and business climates in the U.S. have 
changed significantly since 1978, there appears to be at least some 
need for a “reinvigorated, rehabilitation-oriented process” in Chapter 
11 bankruptcy law.659 Since the 1978 Act, there has been a significant 
amount of amendments made to the Bankruptcy Code, as groups with 
varying interests have fought for certain “clawback” protections 
against some of the Code provisions that improved the position of 
debtors. 660  Among the interest groups who have influenced and 
effected subsequent amendments to the Code are certain financial 
institutions, commercial property owners, and equipment lessors.661 
This expansion of creditors’ reach and authority within the 
bankruptcy context, along with structural changes in the United 
States economy, has caused fundamental changes in the 
reorganization process since the 1978 Code’s enactment.662 
   
 Both the increases in distressed-debt trading and the rising 
dominance of lenders who provide debtor-in-possession financing 
have contributed to the changing landscape of business 
restructurings.663 Since the enactment of the 1978 Code, there has 
been a substantial rise in the usage of secured debt to finance 
business operations. 664  Corporate debt structures have become 
increasingly more elaborate, containing several layers of secured and 
unsecured debt.665  This change can be explained in part by the 
economic shift that the United States has experienced, from a 
predominantly manufacture-driven economy to a service and 
information economy.666 The manufacturers who remain are much 
less dependent upon tangible assets, such as equipment and cash, 
and they are more dependent upon their contractual relationships or 
intellectual property.667 According to Harvey R. Miller and Shai Y. 
Waisman, “[t]he globalization of the economy and the growth of 
financial markets have fueled distressed-debt trading, a phenomenon 
that has upset the symbiotic relationship between a debtor and its 
creditors.”668 Unsophisticated creditors now see an option in selling 
their claims to distressed-debt traders at a discount so that they can 
avoid having to navigate the complexity of the Chapter 11 process.669 
Rather than foster a long-term relationship with the debtor by 
encouraging and aiding in the rehabilitation of a business, distressed-
debt traders purchase claims with the goal of reaping profits as 
quickly and efficiently as possible, which may mean controlling the 
reorganization process by sitting on the creditors’ committee. 670 
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Consequently, creditors committees that oversee a Chapter 11 case 
now include distressed-debt traders, who often have vastly different 
agendas than those that the original creditors might have had.671 In 
the case of a failing business with little to no equity in its assets, a 
debt trader is more likely to advocate for the liquidation of the 
business than for its rehabilitation.672 The ABI has characterized the 
impact of such structural shifts as including “more business 
liquidations than reorganizations, greater loss of jobs, and greater 
loss of state and local tax bases as a consequence of business 
liquidation.”673 
 
 Another change that has not yet been specifically addressed 
by the ABI but has emerged alongside the increase in distressed-debt 
trading has been a growth in the debtor-in-possession financing (“DIP 
financing”) industry.674 As business debt began to include more layers 
of secured and unsecured debt, negotiations with DIP lenders over 
loan agreements became more one-sided.675 The DIP lender’s leverage 
is significantly improved by a business’s pre-petition liens and its 
ensuing need for financing in order to effectively reorganize, and this 
sway has allowed DIP lenders to impose strict covenants and 
conditions that can be so limiting that they essentially give the lender 
control over the reorganization.676 This control by the DIP lender with 
respect to Chapter 11 has led some to criticize the reorganization 
process for becoming “increasingly dominated by the ‘creditor-in-
possession.’” 677  The concern in this regard is that extended 
reorganizations present a risk to the DIP lender that it will not 
receive a favorable return on its investments, and the lender may 
thus favor the liquidation of a business as opposed to 
rehabilitation.678 
   
 While it is not yet clear what the ABI intends to propose with 
respect to reforming the Code, it recognizes that “[a] better set of tools 
is required.” 679  To encourage reorganization over liquidation, the 
Chapter 11 system must provide debtors and all interested parties 
with a more neutral forum so that rehabilitation is a more viable 
option going forward.680 
  
B. THE LIKELY EFFECT OF A DEBTOR-FRIENDLY OVERHAUL OF 

CHAPTER 11 ON THE UNITED KINGDOM 
 

 While the United Kingdom has adopted certain elements of 
Chapter 11 in efforts to adequately address its business and financial 
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conditions, 681 the underpinning of Chapter 11’s suitability to the 
American bankruptcy system is attributable to the United States’ 
distinctly capitalist economic expansion. 682  Chapter 11’s debtor-
friendly principles may not be best transplanted where negative 
attitudes toward indebtedness have pervaded history and have 
survived the evolution of laws.683  
 The difference between the evolution of bankruptcy schemes 
in common law countries, like the United Kingdom, and that of the 
United States can be explained by the divergent histories and 
economic goals of each system.684 Where debt forgiveness was viewed 
as a critical component of a rapidly growing and vibrant economy in 
the United States, it was not so embraced by early English society.685 
The relatively recent bankruptcy overhaul in the United Kingdom in 
1986 was an effort to recognize the value and benefits of adopting a 
“rescue culture” in dealing with insolvent businesses, but the old 
attitudes toward debtors continue to seep through the new laws.686 
Filing for bankruptcy continues to carry more stigmas in the United 
Kingdom than in the United States, 687  as insolvency is still 
considered a personal failure. 688  In fact, “[d]espite the strongest 
imaginable support for rescue culture in the legislative history of the 
1986 law, English society still has tremendous resistance to rescue 
culture.”689  
 
 The transplantation of the Chapter 11 paradigm and its 
suitability to a country’s reorganization system must be carefully 
considered with the country’s particular social and economic climate 
in mind.690 While the goals of Parliament has apparently been with 
the good intention to reduce the stigma of insolvency by modernizing 
and liberalizing the United Kingdom’s bankruptcy scheme, deep-
seeded cultural values may significantly delay the effectiveness of 
such laws as well as the implementation of new laws, if not impede 
them altogether. 691  Thus, implementing a more debtor-friendly 
reorganization system may reflect the United Kingdom’s modern 
economic structure, but it still may not be accepted on account of its 
persisting social climate.692   
 
IV.  CONCLUSION 
 
 As the above discussion demonstrates, the Chapter 11 model 
for business restructuring has had a presence in the global 
community, influencing countries with creditor-friendly bankruptcy 
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systems, like the United Kingdom, to enact legislation with the goal 
of preserving and rehabilitating businesses. The United Kingdom’s 
recent adoption of Chapter 11 principles may indicate that the 
country will eventually have a restructuring process that mirrors that 
of the United States, but the likelihood that the old attitudes against 
rehabilitation will survive any “debtor-friendly” movements is 
significant, given the evolution of bankruptcy law from early English 
debtors’ prisons to the United Kingdom’s current creditor-controlled 
administrative processes. The motivations and influences on the 
evolution of the modern Chapter 11 are manifestly different than 
those of the modern business restructuring system in the United 
Kingdom. An eventual overhaul of Chapter 11 appears to be on the 
horizon, given the ABI’s identification of significant structural 
changes to the United States’ economy and debt traders’ recent 
domination of the reorganization process. However, any changes 
adopted by the United States that extend significant power to the 
corporate debtor while diminishing that of its creditors will be 
unlikely to have any significant impact upon the United Kingdom’s 
current reorganization model until the country makes greater strides 
toward embracing the American “rescue culture.”  
 


