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I.  INTRODUCTION 
 
 In Mexico, from 1930-2000, one party, the Institutional 
Revolutionary Party (“Partido Revolucionario Institucional” – “PRI”), 
with the help of a powerful few, controlled the presidency, congress, 
and labor politics. 336  Mexican labor laws were once subject to 
“corporatism,” an oligarchy of trade union leaders, state officials, and 
the Mexican Workers Confederation (“CTM”).337 This charro system 
prevailed in Mexico until the 1980s through the exchange of 
coordinated labor agreements for governmental perks. 338  Mexico’s 
external debt motivated a change from the economic nationalist style 
to international capitalism. 339  Mexico’s change in policy and the 
North American Free Trade Act (“NAFTA”) sparked an increase of 
foreign capitalist investment in Mexico, especially in maquiladora, or 
free trade zone manufacturing. For some, however, NAFTA has failed 
to deliver jobs.340 Additionally, the North American Agreement on 
Labor Cooperation (“NAALC”) and NAFTA’s attempt to attract 
investment has resulted in lessened worker protection.341 Conversely, 
Brazil’s labor laws enforce the protection of workers at the expense of 
attracting additional foreign investment.342 Brazil’s labor laws have a 
long history of valuing the “fair dismissal.”343 Brazil’s labor history 
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includes Gútilio Vargas, who took the presidency in November 1930 
by military coup.344 He implemented an Italian corporatism system, 
which provided a general improvement of working conditions. 345 
Unions in Brazil have little influence because they must follow labor 
policies established by law.346 Employee rights and protections are 
enumerated as fundamental constitutional rights in the 
Consolidation of Labor Laws (“CLT”).347 
 
 This article will discuss the history and components of 
Mexico’s labor laws and will then analyze the effects of free trade 
agreements on workers’ rights.348 The article will then proceed to 
discuss Brazil’s history regarding its labor laws and its current 
enforcement of protections for its workers. 349  This article then 
discusses the influence of Brazil’s labor laws on foreign investment.350 
The article proceeds to contend the success or failure of nationalist 
labor laws or neoliberal labor models are subject to other factors, but 
the working conditions and rights of workers’ should be prioritized 
over the speculative benefits and growth of unrestricted free trade 
agreements. 351  Finally, this article concludes by urging foreign 
nations to reach a middle ground that protects domestic workers from 
foreign exploitation but stops short of restricting the way in which 
domestic unions and employers negotiate.352 
 
II. BACKGROUND 
 
A. THE CORPORATISTS: AN OLIGARCHY OF CHARROS AND THE 

TRIANGULO DE HIERRO 
 

The Mexican revolution in 1910 led to the establishment of a 
new constitution in 1917, which included enumerated articles 
protecting workers.353 In compliance with the worker rights detailed 
in the 1917 constitution, Mexican legislature established the first 
federal labor law in 1931.354 Article 123 of the 1917 constitution 
details the employee protections with respect to employment 
agreements, rights after termination, severance pay, wages, working 
schedules, working ages and employee safety.355 Under Article 123, 

                                                
344  Id. at 594-95. 
345  Id.  
346  Leonardo de Campos Melo, Article: Recognition of Foreign Arbitral 

Awards in Brazil, 24 AM. REV. INT’L ARB. 113, 146 (2013).  
347  PEDRO ROMANO FRAGOSO PIRES & CARLA ALVES PETERSEN CORRÊA, 

INTERNATIONAL LABOR AND EMPLOYMENT LAWS 75-2 – 75-3 (3d ed. 2009).   
348  See supra note 3-7 and accompanying text.  
349  See supra note 8-10 and accompanying text. 
350  See supra note 9-11 and accompanying text. 
351  See infra note 11and accompanying text. 
352  See infra note 14-16 and accompanying text. 
353  OLIVER, supra note 1, at 201 (noting that “After years of debate and 

negotiation – and the bloody Revolution of 1910 that ended Porfirio Diaz’s 
three decades of rule – these calls for labor laws culminated in the 
compilation of strong workers’ rights in Article 3, 4, 27, and 123 of the 1917 
Constitution.”). 

354  Id. at 202.  
355  Id. at 203 (explaining Article 123 of the 1917 Constitution).  



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 

78 

workers have a right to permanent employment when “… they are 
hired, unless the employment contract specifies a period of time.”356 
The labor laws enacted after the revolution were intended to be 
worker friendly.  
 Following the presidential election of Lázaro Cárdenas in 
1934, a small group of major players established the “corporatist” 
system. 357  The triangulo de hierro (Mexican-style iron triangle) 
consisted of powerful trade union confederations, trade union leaders, 
and government officials of the controlling PRI. 358  The Mexican 
Workers Confederation (“CTM”), the most powerful and influential 
confederation, benefited from the iron triangle and facilitated the 
relationship between unions and government officials of the PRI; 
most rank and file members of the CTM were members of the PRI.359 
Union leaders would exchange labor peace and stability of the 
workers for sweetheart deals provided by employers and government 
officials, such as: underground contracts, sale of jobs in government 
office, and union fiscal immunity that allowed for tax-free income.360 
Unions would disregard Article 373 of the Federal Labor Law, which 
required unions to provide a “complete and detailed account of the 
administration of the union.”361 It followed that unions were reluctant 
to release any information to its members.362 
 One of the key components of the corporatist system was the 
control of the union registry and the control of the Federal Board of 
Conciliation and Arbitration (“JFCA”). 363  Labor civil servants 
controlled the union registry and would deny registry to those not 
loyal to the PRI.364The Secretariat of Labor and Social Provision 
(“STPS”), JFCA, and federal and local Conciliation and Arbitration 
Boards (“CAB”) controlled the union registry: who the government 
recognized as a union and who was denied.365 The CABs controlled 
the union registry and resolved labor disputes at the state level; at 
the federal level the STPS controlled the registry and the CABs 
resolved the labor disputes.366 The CABs at the state and federal level 
made it difficult for new unions to emerge and gain influence within 
the labor administration.367 It was difficult for new unions to emerge 
because representatives on the CABs were usually members of one of 
the major union confederations.368 When a union gained registry, it 
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was the first step in replacing an old union.369 A member of the CAB 
would be voting on whether to grant registry to a union who seeks to 
replace a union that the CAB member was affiliated with.370 The 
corporatist system established a corrupt labor structure by blatantly 
allowing for conflicts of interest.371 The prevalence of the corporatist 
structure prevents workers from asserting their constitutional and 
legislative protections, or gaining accurate information regarding 
their union representation.372 
 
B. THE SHIFT TO FREE TRADE AND NAFTA’S EFFECT ON THE 

MEXICAN WORKER 
 

Mexico’s debt crisis in the 1980s provoked the acceptance of 
the neo-liberal influence.373 Mexico’s debt had ballooned from $2.3 
billion in 1964 to $87 billion in 1982. 374  During Carlos Salinas’ 
presidency, from 1988-1994, economists and technocrats changed 
Mexico’s economic policy by “… opening Mexico to international 
competition, selling or closing state-owned businesses, reducing 
inflation, curbing subsidies and social expenditures, and orienting 
manufacturing to foreign markets.”375 This led to growing skepticism 
amongst workers of corporatist systems, as well as new competition 
against the old unions and the PRI.376 

 
 In 1993, Salinas entered Mexico into NAFTA, as well as the 
NAALC. 377  The NAALC is in place to help commit the NAFTA 
countries to enforce their own labor laws, but the NAALC does not 
require a change of a country’s labor standard nor does it interfere 
with a country’s labor laws.378  The NAALC required the participating 
states to establish a National Administrative Office (“NAO”), in order 
to serve as an intermediary with the other states.379 The NAALC 
established a four-level dispute resolution process: 1) NAO review 
and consultation; 2) ministerial consultations; 3) evaluation by a 
committee of experts; 4) review by a dispute-resolution panel.380 
 
 By 2011, thirty-seven NAALC official communications have 
been sent to NAFTA nations, and of those, Mexico received twenty-
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five. 381  The NAALC actions against Mexico were limited to “… 
ministerial consultations, exposure in the press, and best practice 
seminars.”382 The consistent findings in the cases and consultations 
against Mexico were the lack of enforcement of labor laws and 
unprofessionalism in withholding information. 383  The majority of 
complaints about Mexican labor practices concerned freedom of 
association and right to bargain collectively, while others concerned 
pregnant employees, child labor, right to strike, minimum 
employment standards, and occupational safety and health. 384 
Furthermore, under NAFTA, tax revenue in Mexico has dropped.385 
When oil revenue is set aside, the equivalent of nine percent of the 
gross national product comes from taxes, which is equal to the rate of 
taxation in Haiti, Latin America’s poorest country.386 
 

The development of maquiladora manufacturing arose out of 
the policy goals of NAFTA; it started as labor-intensive assembly 
lines that shipped goods in and out, and evolved into imports of 
machinery as well as non-manufacturing services. 387  These 
maquiladoras have been the subject of complaints to the NAALC, as 
in the case of the Tarrant Apparel Group in Puebla, Mexico.388 The 
amended complaints against Tarrant alleged violations that reflect 
the standard workers’ rights violations that appeared in other 
complaints against Mexico, such as “freedom of association and the 
right to organize, collective bargaining, occupation safety and health, 
minimum employment standards (minimum wage and overtime pay), 
and access to fair and transparent labor tribunal proceedings.”389 

  
In addition to the complaints for lack of worker protection, in 

2002 a proposed labor law reform reached Mexican Congress.390 The 
Abascal Project featured labor market flexibility, making it possible 
for employers to pay temporary and conditional workers who may be 
terminated without penalty or without having to pay a fine, approval 
of employers issuing individual contracts that would universally 
establish the duration of employment, permitting employers latitude 
to change hours, and language making it more difficult for workers to 
organize. 391  The Abascal Project faced opposition from domestic 
independent unions and international human rights groups, as well 
as NAALC complaints and investigations.392 On the other hand, the 
demand for the enforcement of labor laws is balanced with the wage 
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competition Mexico faces from China. In 2010, China manufacturing 
wages reached two dollars per hour, where Mexico’s manufacturing 
wages were fourteen percent higher.393   In an economy with an 
emphasis on manufacturing exports, Mexico is entrenched in 
competition with other countries and workers face lower wages 
because of that competition. 394  Mexican policy makers may be 
motivated to seek comparative advantages over other countries with 
competitive manufacturing industries.395 
 
C. BRAZIL’S EMPLOYEE FRIENDLY LABOR LAWS AND ITS EFFECT 

ON ECONOMIC GROWTH 
 

 Following Brazil’s independence, Marshall Deodoro created a 
new federal republic and in 1889 appointed a committee to prepare a 
proposal for a new constitution.396  In 1903, a decree established 
syndicates or labor unions, designed to resolve disputes between 
capital and labor.397 In 1930, Gútilio Vargas took over the presidency 
via military coup and he marshaled in new protective labor laws, as 
well as the new Ministry of Labor, Industry, and Commerce.398 Brazil 
adopted the Italian corporatist system and in 1943 consolidated the 
large amount and variety of labor laws under the Consolidation of 
Labor Laws (“CLT”).399 Brazil underwent military takeover in 1964, 
and in 1966 the Fund for Guaranty of Time of Service (“GFTS”) was 
established to police certain features of employment terms and 
severance pay.400 Brazil would return to a democratic system in 1985 
and a new Federal Constitution was adopted in 1988.401 
 
 The new constitution contained multiple guarantees 
regarding employment rights: the workweek was reduced from forty-
eight to forty-four hours; vacation pay was increased; the FGTS 
system was generally applied; and tenure after 10 years was 
eliminated, among others. 402  Additionally, the 1988 Constitution 
changed the influence of the syndicates: syndicates were given the 
freedom to self-administrate but were restricted to representing 
workers in a particular professional category. 403  The 1988 
Constitution also required the involvement of syndicates for any 
collective bargaining agreement to be legitimate404 Wages can only be 
reduced by collective bargaining agreement, so the rule requiring the 
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involvement of syndicates essentially curtailed any agreement to 
reduce wages.405 
 
 Prior to a 1999 amendment, the Brazilian labor courts were 
“mixed” tribunals, consisting of career judges in labor law and class 
representatives (judges representing the professional or economic 
interests of the parties). 406 An amendment to the Constitution in 
1999 abolished all class representative positions. 407 The labor courts 
are now made up of Varas de Trabalho, Regional Labor Tribunals, 
and Superior Labor Tribunal. 408  Additionally, the Labor Public 
Ministry is involved in the tribunal process via the Procuracy of 
Labor Justice, which is represented by the Procurator Generals Office 
whom works with the Superior Labor Tribunal.409 The Procurator 
Generals Office has the power to request information, carry out 
investigation, take actions against persons failing to comply with 
court decisions, and request inquiries. 410 With regards to arbitration 
decisions, the Superior Labor Court in 2010 ruled individual labor 
disputes are not subject to arbitration. 411 The Superior Labor Court 
has yet to rule on the validity of a foreign arbitral award regarding 
labor issues but has ruled domestic arbitral awards cannot be applied 
contradictorily to the interests of the employee.412 
 
 The employer-employee relationship is highly regulated by 
statutes. 413 Under Brazil’s labor laws, contracts are presumed for an 
indefinite period of time, unless specified in the contract. 414 
Furthermore, the law restricts the use of “fixed period” employment 
agreements, where the termination date is predetermined. 415 Brazil 
also has specific laws on termination: mutual terminations consented 
to by both parties are allowed, regardless of an indefinite term or 
fixed term; the employer may discharge without “just cause,” in which 
case the employer would owe a statutory indemnification; the 
employer may terminate for suspension for more than thirty days; the 
employer may discharge for “just cause”; and finally, an employee 
initiated termination is deemed “just cause” termination when due to 
treatment by the employer and spontaneous termination for other 
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extenuating circumstances.416 Brazil’s laws also require the employer 
to provide for the employee terminated for unjust cause through the 
FGTS. 417 Under the FGTS, the employer must maintain a bank 
account under the employee’s name and makes deposits equal to 
eight percent of a the monthly salary. 418 The employee is entitled to 
forty percent of the accumulated amount in the event of an unjust 
discharge. However, the trial costs of proving just discharge outweigh 
the liquidated damages employers pay for unjust discharge, thereby 
incentivizing unjust discharges.419 
 
 Brazil’s labor laws are detailed in 900 articles between the 
Constitution and the CLT. 420  Notwithstanding Brazil’s aggressive 
pro-employee laws, one-third of Brazilians are fired every year and 
the nation experiences high turnover.421 Despite Brazil’s pro-worker 
laws, workers are left without individual representation because 
unions are restricted to negotiating statewide or sector-wide. 422 
Recently, ABC metalworker’s union has sought reform that would 
make union-negotiated agreements binding in labor courts. 423 
Currently, unions may not strike certain deals, like, “accepting pay 
cuts during downturns in return for no job losses.” 424 The high risk of 
employee grievances detracts foreign investment. 
  
III.  ARGUMENT 

 
Mexico and Brazil should not undervalue the counter 

criticisms to their respective agendas concerning labor laws and 
should strive to prioritize the protection of workers’ rights without 
employing an overbearing policy that hampers both employers and 
employees. Although the Mexican government has focused its policy 
on appealing to foreign investment, they are the only governing body 
that can effectuate protections of it workers. If they do not, no other 
governing body will. Brazil’s labor laws, in accordance with labor 
tribunals, provide a commitment to protecting workers’ rights, but 
the overbearing nature of the labor laws handicaps employers and in 
some ways is detrimental to employees. 
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A. A LACK OF BALANCE 
 
In Mexico, the debt crisis of the 1980s sparked the shift to 

free trade models. Despite the remedy and oversight methods 
established by the NAALC to promote enforcement of labor laws, 
Mexico has been consistently exposed for its lack of enforcement of its 
own labor laws. 425 Mexico’s investor friendly policies are motivated 
by economic reasoning, but Mexican officials should enact laws giving 
workers’ tangible remedies to basic workers’ rights violations, while 
also enforcing existing laws.  On the other hand, Brazil’s labor laws 
give the reverse point-of-view. The 1988 Constitution, along with the 
CLT, outlines specific standards for the most basic and simple 
elements of the employment relationship. 426 Although the laws are 
intended to make it difficult for employers to terminate employees, it 
has had the unintended effect of making termination issues difficult 
for employees. 427 It is commendable for Brazil to commit to the 
preservation and strong enforcement of workers’ protections, however 
the extent to which they do so results in difficult inconveniences for 
the parties involved and the economy. Mexico and Brazil should 
strive for labor policies that value the rights of workers, while also 
contributing to a flexible and competitive economic market. 

  
Mexico’s revolution in 1910 led to the establishment of a new 

constitution, which included enumerated laws protecting workers’ 
rights. 428  Between the 1930s and 1980s, Mexican labor law was 
controlled by the corporatist model and led by the charro unions, 
union confederations, and PRI member politicians. 429 During this 
corporatist period PRI politicians had significant influence with the 
CTM and other confederations and in return for loyalty, members of 
the CTM and other major unions would receive benefits in the form of 
contracts, positions within the federal and state governments, and 
financial tax immunities. 430 Additionally, members of the CTM and 
other labor unions were also appointed to the STPS and federal and 
state-level CABs, which helped resolve labor disputes. 431  The 
appointment of CTM members and union members to the STPS and 
CABs resulted in obvious conflicts of interests when it came to union 
registry.432  The benefits gained by unions did not translate into 
benefits gained by workers. The transition to the post-corporatist era 
changed Mexico strategy but did not answer workers’ need for labor 
law enforcement and protections.433 The establishment of the NAALC 
and NAOs did resulted in twenty-five official communications to 
Mexico regarding complaints and lack of labor law enforcement. 434 
The complaints where in regard to violations of basic labor rights: 
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427  See supra note 8-12 and accompanying text.  
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freedom of association and right to bargain collectively.435 While the 
free trade era was motivated by Mexico’s desire to be competitive in 
international markets it has led to decreased wages for workers, 
while failing to enforce basic worker protections.436 Under both a 
corporatist system and under NAFTA, Mexico has not committed 
itself to protecting workers rights. 

   
In Brazil, the corporatist and state involved labor law system 

have survived nearly a century. Under Gútilio Vargas’ rule, Brazil 
adopted the CLT in 1943. 437  The CLT was supplemented with 
amendments and reinforced with the 1988 Constitution.438 The CLT, 
along with the 1988 Constitution, provides detailed protocols and 
standards both employers and employees must adhere to.439 Included 
with the labor laws is the FGTS system, which requires the employer 
to contribute eight percent of an employee’s monthly salary to a bank 
account in the employee’s name. 440  Laws regarding employment 
contracts, which are considered indefinite, are coupled with the FGTS 
system,.441 If an employer terminates an employee for unjust cause, 
the laws require the employer to pay indemnity.442 Finally, employers 
have the burden of proving to labor tribunals, whom usually rule in 
favor of employees, that a termination was for just cause.443 These 
restrictive laws contribute to high employee turnover, which leads to 
lower national production.444 The burden placed on employers to 
prove just cause termination incentivizes employers to avoid the costs 
of litigation and simply terminate employees, whether just or 
unjust.445 Employers have less to offer for purposes of negotiations 
and are less incentivized to do so. The restrictions detract foreign 
investment because of the difficult burdens placed on employers and 
indirectly hurt employees because employer’s are incentivized to 
terminate without just cause. Additionally, employers are restricted 
from negotiating with unions regarding seasonal and downturn wage 
reductions in exchange for insuring jobs. 

 
B. THE ALTERNATIVE 
 

As a solution, Mexico should reform the manner in which new 
unions are registered, allow for employees, especially those in 
maquiladoras, the freedom to associate and collectively bargain, and 
enforce fundamental workers’ rights that currently exist in Mexico’s 
labor laws against domestic employers and foreign investment alike. 
Conversely, Brazil should allow unions to freely negotiate on behalf of 
                                                

435  See supra note 6-7 and accompanying text.  
436  Id.  
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442  Id.  
443  See supra note 11-12 and accompanying text.  
444  Employers Beware: An Archaic Labour Code Penalises Businesses 

And Workers Alike, supra note 7. 
445  Id. 
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individual employees and not merely sector wide negotiations, which 
are limited to syndicates, and allow for fluid agreements that provide 
employers and employees more latitude with regards to termination, 
such that employers do not shoulder the heavy burden of proving just 
cause terminations. The alternatives air on the side of empowering 
employees with remedies for labor disputes and providing basic 
worker protections, yet the alternatives must be aware of the 
variance of the economy and how it may put pressure on the direction 
of labor reform. 

  
 Mexico’s role amongst competitive markets and with regard to 
attracting foreign investment encourages a low-wage strategy. 446 
Heightened workers’ rights directly compete with the goal of neo-
liberalism. 447  If foreign companies were required to build safer 
factories and have shorter work schedules, they would look elsewhere 
to invest. 448  Therefore, the Mexican economy would suffer as a 
whole.449 However, Mexico may still utilize other advantages it has 
over its competition. Mexico’s geographical proximity to the United 
States should be utilized to facilitate efficient imports and exports.450 
However, legislation was introduced to Congress in 2011 that would 
grant more flexibility to employers rather than increase employee 
protections.451 Reform should promote the availability of independent 
unions in order to create a forum whereby genuine representation can 
negotiate fundamental work rights. The speculative growth of 
Mexico’s economy from foreign investment is no guarantee that 
workers will benefit. 
  
 Brazil’s reluctance to alter their pro-employee labor laws is 
that the status of the economy has not demanded a change. As long 
as the economy is successful, it is unlikely the working class will be 
receptive to losing some of its stringent labor rights. However, the 
growth or decline of economies can be attributed to multiple factors, 
not just labor laws. The objective of labor laws should not be to 
predominantly rule favorably for employees or to employers but to set 
a standard and provide a forum whereby the employment 
relationship could be open for negotiation, while also guarding 
against reaching an extreme. 
  
III.  CONCLUSION 
 

This article analyzes Mexico and Brazil, two countries with 
labor laws on paper that enumerate and grant workers extensive 
rights and protections in their respective constitutions, yet differ 
greatly on how those labor laws have actually been enforced.452 This 
article asserts both countries should reform their respective labor 

                                                
446  Oliver, supra note 1, at 233. 
447  Id.  
448  Id.  
449  Id. (discussing Mexico’s low-wage strategy and its competition with 

other nations for foreign investment).  
450  Id. at 234. 
451  See supra note 8-9 and accompanying text.  
452  See supra note 3-12 and accompanying text.  



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 

87 

laws to achieve a balance by preserving basic workers’ rights, while 
also providing a forum for flexible negotiation of employment 
agreements and resolutions of labor disputes. 453  Mexico, by not 
enforcing its constitutional labor laws and pursuing a low-wage 
strategy leaves its workers defenseless and has done so under the 
corporatist system and during the period of neo-liberal influence.454 
Brazil’s extensive labor codes demonstrate its commitment to workers 
but goes overboard by handcuffing employers and indirectly 
encouraging action that is detrimental to employers and employees. 
The alternative this article offers is not to reform laws to a degree 
where foreign investors are detracted from doing any business in 
Mexico, but to simply preserve basic workers’ rights, that to this point 
have seldom been upheld or enforced in Mexico. The alternative this 
article offers recognizes the merits of Brazil’s commitment to 
protecting workers, but observes that a national government’s over 
involvement can be detrimental to all parties. 

  
The direction the respective government officials decide to 

move with regard to labor laws will understandably be effected by the 
economy, especially for Mexico. However, before Mexico’s debt crisis 
there was an indifference to the representation Mexican workers had 
from unions. The problem is that Mexican workers’ have seldom ever 
gone through a period of the country’s history where government 
leaders had workers’ best interests in mind. Conversely, Brazil is 
likely unmotivated to reform their historical labor laws until there 
are strong repercussions from an economic downturn.  If frustration 
grows for the lack of fluidity with regard to wages, work hours, and 
employment negotiations, then Brazilian officials may feel pressure 
from employers and employees alike. The respective nations should 
prioritize the wellbeing of their nation’s workforce and understand 
that the best scenario can be achieved through balance in labor laws.  

                                                
453  See supra note 12-16 and accompanying text.  
454  Id.  


