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THE REAL RISK OF FORUM SHOPPING:
A DISSENT FROM SHADY GROVE

PATRICK J. BORCHERSt

JUSTICE BORCHERS, dissenting.
Because I would apply New York's C.P.L.R. section 901(b) in this

case, I dissent from the Court's judgment.

I.

Most of this Court's so-called "Erie"' jurisprudence should be re-
considered and abandoned. Particularly pernicious is the derivative
"Klaxon"2 doctrine which forces federal courts sitting in diversity to
follow the choice-of-law methodology of their state court counterparts.

When the landmark decision of Erie Railroad Co. v. Tompkins,
304 U.S. 64 (1938) was handed down, the conflicts landscape was con-
siderably less confused. The evil against which Erie was directed was
"vertical" forum shopping, that is, shopping between state and federal
court. In that case, the plaintiff Harry Tompkins was injured in Penn-
sylvania by the negligence of the defendant railroad as he walked
across the railroad's land. Pennsylvania state law treated him as a
trespasser on the railroad's property because the footpath that he was
following was "longitudinal," that is, parallel to the tracks. The gen-
eral common law rule - followed by most state courts and federal di-
versity courts and thus often incorrectly referred to as the "federal
rule"3 - treated him as a licensee because the path was well marked.
For Tompkins, the difference was critical. If he were a trespasser he
would have to show that the railroad's conduct was wilful and wanton,
but if he were a licensee simple negligence would allow him to win.
Under the negligence standard followed by the trial court he won a
verdict of $30,000, a large sum for the day. Erie, 304 U.S. at 70.
Under the wilful and wanton standard he could not prevail.4

Tompkins wisely chose to file the case in a federal district court
sitting in diversity, which followed the general common law rule and
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1. Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).
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3. See RANDALL BRIDWELL & RALPH U. WHITTEN, THE CONSTITUTION AND THE COM-
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4. See Irving Younger, What Happened in Erie, 56 TEX. L. REV. 1011 (1978).
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ignored the Pennsylvania state rule. The federal court he chose was
in New York. This Court ruled that federal courts sitting in diversity
should no longer follow the general rule, but should defer to state law.
Note, however, that the state law to which the Erie Court deferred
was Pennsylvania's, not New York's. Even though the diversity court
was situated in New York, the place of the injury was Pennsylvania.
In 1938, when Erie was decided, so well ingrained was the lex loci
delicti - or place of the injury - rule that the Court did not even pause
in Erie to discuss the matter of which state law to apply. All assumed
that if state law were to apply, it would be Pennsylvania's state law.

The philosophical and historical reasons for Erie's shift to apply-
ing state law in diversity cases have been thoroughly examined else-
where and need not be restated here.5 But by the time we handed
down the important post-Erie decision of Hanna v. Plumer, 380 U.S.
460 (1965) our reasons had become purely practical. Erie, we said,
was guided by "twin aims": "discouragement of [vertical] forum-shop-
ping and avoidance of inequitable administration of the laws."
Hanna, 380 U.S. at 468. In other words, if the differences between
applying state law and a judge-made rule applicable in diversity cases
were large enough that it would cause a rational litigant to head to
federal court to avoid the state rule, then the state rule must govern.
The Erie case itself was a fine illustration of this. A rational litigant
in Tompkins's shoes would have done everything possible to avoid the
Pennsylvania rule.

To this point, Erie makes a certain amount of sense because
forum shopping undermines confidence in the rule of law. Games-
manship, not justice, is the prevalent consideration if litigants can
control the results of cases by choosing between courthouses as little
as a block apart. Unfortunately, however, the world is not as simple
as when we decided Erie, or even Hanna.

At the time Erie was decided all states applied a fairly simple,
territorial set of conflicts rules for determining horizontal (state-to-
state) choice-of-law issues. Tort conflicts, as mentioned above, were
decided by the law of the place of the injury. See, e.g., Alabama Great
Southern Railroad Co. v. Carroll, 11 So. 803 (Ala. 1892); Restatement
(First) Conflict of Laws § 378 (1934). Conflicts as to contractual valid-
ity were determined by the lex loci contractus, or the law of the place
of the making of the contract. See, e.g., Milliken v. Pratt, 125 Mass.
374 (1878); Restatement (First) Conflict of Laws § 332 (1934). Con-
flicts in conveyances of real property were determined by law of the

5. See, e.g., Patrick J. Borchers, The Origins of Diversity Jurisdiction, the Rise of
Legal Positivism, and a Brave New World for Erie and Klaxon, 72 Thx. L. REV. 79
(1993).
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situs of the real property. See, e.g., Restatement (First) Conflict of
Laws § 221 (1934). These and scads of other territorial rules gov-
erned. This system was enshrined in 1934 in the American Law Insti-
tute's First Restatement of Conflicts. State courts did vary in some
minor details of how to apply this territorial system, and in 1941 this
Court ruled, in Klaxon Co. v. Stentor Electric Manufacturing Co., 313
U.S. 487 (1941), that diversity courts must follow their home state's
conflict-of-laws approach rather than independently deriving their
own.6

One of the virtues of the uniform and territorial system of con-
flicts was that it diminished the incentive for horizontal or interstate
forum shopping. In Tompkins's case, Pennsylvania state law would
apply regardless of the state court in which the case was filed. All of
this began to unravel in the 1960's. Influential academics such as
Brainerd Currie, see Brainerd Currie, Selected Essays on the Conflict
of Laws (1963), and Robert Leflar, see Robert A. Leflar, Choice-Influ-
encing Considerations in Conflict of Laws, 41 N.Y.U. L. Rev. 367
(1966), argued that the strictly territorial approach ignored state poli-
cies and interests and often led to unjust results. In place of the terri-
torial system they argued for multi-factor tests that took account of
state interests and the just result in the case. Their work heavily in-
fluenced the American Law Institute's Second Restatement of Con-
flicts, which was completed in 1969 and promulgated in 1971.

The first major judicial break from the territorial system was the
decision of New York's high court in Babcock v. Jackson, 191 N.E.2d
279 (N.Y. 1963). In Babcock, the plaintiff and defendant were both
New Yorkers who set out on a day-long car trip that was to begin and
end in New York but took them into the Canadian province of Ontario.
The defendant's negligent driving caused a one-car accident in
Ontario that injured the plaintiff. Ontario had a guest statute that
completely barred the plaintiff from recovering against the defendant.
New York had no such rule and thus would have allowed recovery on a
showing of ordinary negligence. Under the lex loci delicti rule,
Ontario's guest statute would have applied. The New York court,
however, citing to the academic critics of the territorial system and a
tentative draft of the Second Restatement, held that New York law
ought to apply. Babcock, 191 N.E.2d at 283 n.10, 284. The court rea-
soned that the New York residence of all of the parties, which gave
New York a strong "interest" in the dispute (see id. at 284), as well as
the "unique" nature of the Ontario statute (see id. at 285), counseled
application of New York law.

6. We reaffirmed Klaxon in Day & Zimmerman, Inc. v. Challoner, 423 U.S. 3
(1975).
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While the Babcock case was rightly celebrated,7 it ushered in a
new era of conflicts theories that have a strong tendency to apply fo-
rum law. Indeed, statistical analysis has shown that all of the modern
conflicts theories are much more likely to result in the application of
forum law than the First Restatement's territorial system. See Pat-
rick J. Borchers, The Choice-of-Law Revolution: An Empirical Study,
49 Wash. & Lee L. Rev. 357, 377 (1992).

The result has been that the Erie-and-Klaxon doctrine's suppres-
sion of vertical forum shopping encourages the horizontal variety. By
forcing federal courts to imitate the forum-favoring conflicts methodol-
ogies of their state court counterparts, parties use diversity courts and
the liberal venue transfer mechanism of 28 U.S.C. § 1404(a) to shop
from state to state for the most favorable rule. The most obvious ex-
ample of this was this Court's decision in Ferens v. John Deere Co.,
494 U.S. 516 (1990), in which the plaintiff brought the action in a
state with no connection to the dispute to obtain a favorable statute of
limitations and then transferred the case to his home state and was
still allowed to benefit from the generous out-of-state limitations
period.

Rather than focusing simply on vertical forum shopping, as the
Klaxon doctrine does, I would pay attention to the real risk of both
kinds of forum shopping: vertical and horizontal. In the case at hand,
however, the risk of horizontal forum shopping is minimal. Assuming,
as in this case, that the underlying transactions took place in New
York, it is extremely unlikely that a court outside of New York would
entertain an action for statutory penalties and apply anything other
than New York law. See, e.g., State Farm Mut. Auto. Ins. Co. v. Camp-
bell, 538 U.S. 408 (2003) (punitive damages must be limited to actions
of the defendant within the punishing state); Restatement (Second)
Conflict of Laws § 6 (1971) (requiring application of the law of the
state with the most significant relationship). Even assuming that an
out-of-state court would entertain such an action, a forum non con-
veniens dismissal or venue transfer to New York would be likely. See
Peter Hay, Patrick J. Borchers & Symeon C. Symeonides, Conflict of
Laws 556-65 (5th ed. 2010) (lack of local parties and difficult choice-of-
law questions are significant factors in forum non conveniens dismis-
sals and venue transfers).

7. See, e.g., Symposium, Comments on Babcock v. Jackson, A Recent Development
in Conflict of Laws, 63 COLUM. L. REV. 1212 (1963) (contributions by Cavers, Cheatham,
Currie, Ehrenzweig, Leflar, and Reese) and Symposium on Conflict of Laws: Celebrat-
ing the 30th Anniversary of Babcock v. Jackson, 56 ALB. L. REV. 693 (1993) (contribu-
tions by Siegel, Weintraub, Juenger, Maier, Solimine, McDougal, Weinberg, Sedler,
Borchers, Simson, and Korn).
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Thus, the major risk of forum shopping here is vertical. Here the
plaintiffs have gone to federal court for the obvious purpose of avoid-
ing section 901(b) and allowing the action to proceed as a class action
under Federal Rule of Civil Procedure 23. As Justice Ginsburg cor-
rectly points out in her dissent, the practical impact of doing so is to
convert a $500 case into a $5,000,000 case. Shady Grove Orthopedic
Assoc. v. Allstate Ins. Co., 130 S. Ct. 1431, 1460 (2010) (Ginsburg, J.,
dissenting). Although I agree with the plurality that the Federal
Rules of Civil Procedure should have presumptive claim to application
in federal courts sitting in diversity, this - as I explain more fully be-
low - is a circumstance in which the difference in result is so stark and
the risk of vertical forum shopping so great that substitution of the
federal rule for the state does indeed "abridge, enlarge or modify any
substantive right" in contravention of the Rules Enabling Act. See 28
U.S.C. § 2072(b) (2006).

II.

Even accepting as correct the basic framework of the Erie doc-
trine, I would apply New York state law here, though not for the rea-
sons offered by Justice Ginsburg's dissent. Conventional Erie analysis
proceeds in three steps. First, we must ascertain whether there is a
collision between state and federal law. If not, then both rules can be
applied. If they collide, we must choose between the two. Second, as-
suming that they collide, we must identify the source of the federal
rule vying for application. Third, depending upon the source of the
federal law vying for application, we must apply the correct test. If
the federal rule is a judge-made rule then the "twin aims" test of
Hanna v. Plumer, 380 U.S. 460, 472 (1965) is our guide.8 If the federal
rule is a Federal Rule of Civil Procedure, the Rules Enabling Act, 28
U.S.C. § 2072(b), which forbids any Federal Rule to "abridge, enlarge
or modify any substantive right," determines its applicability. Finally,
if the federal law is statutory in origin, then the only question is the

8. The test is arguably modified if the judge-made rule is one relating to the allo-
cation of power as between juries, trial courts and appellate courts. In those cases,
Seventh Amendment concerns have caused us to be more inclined to apply federal law
than we otherwise might. In Byrd v. Blue Ridge Rural Electric Cooperative, Inc., 356
U.S. 525 (1958), we held that the federal preference for a jury trial could overcome a
South Carolina rule requiring a question of a defense of the exclusive remedy of work-
ers' compensation to be tried to the court. We so held even though the difference might
have been significant enough to affect the outcome of the case and thus promote forum
shopping because the rule was one that was "influence[d]" by the Seventh Amendment.
Id. at 537. In Gasperini v. Center for the Humanities, Inc., 518 U.S. 415 (1996), we held
that the federal standard of appellate review of trial court decisions for the excessive-
ness ofjury verdicts could trump a New York rule. Here again the Seventh Amendment
was in play, though this time its "re-examination" clause. Id. at 434. In this case, how-
ever, no such issue is presented.
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constitutionality of the statute. See, e.g., Stewart Org., Inc. v. Ricoh
Corp., 487 U.S. 22, 31-32 (1988). I address those questions in turn.

A.

Unfortunately, we have never offered a coherent theory of when
federal and state rules collide. At least twice we have taken the view
that if the federal and state rules cover remotely the same subject that
they collide. In Stewart Organization, Inc. v. Ricoh Co., 487 U.S. 22
(1988), we concluded that the federal venue transfer statute, 28 U.S.C.
§ 1404(a), collided with Alabama's then-existing state rule forbidding
enforcement of forum selection clauses. We found § 1404(a)'s policy
broad enough to accommodate the parties' private expression of venue
preferences and thus in conflict with the Alabama rule. Stewart, 487
U.S. at 29-30. Applying a similarly broad approach in Burlington
Northern Railroad Co. v. Woods, 480 U.S. 1 (1987), we found that Fed-
eral Rule of Appellate Procedure 38, which gives the courts of appeal
discretion to award "just damages" for frivolous appeals, collided with
a state rule imposing a mandatory ten percent penalty on the losing
party in the case of an affirmance of the trial court judgment.

By contrast, we have given excruciatingly narrow readings to
some federal rules in an effort to avoid collisions. In Semtek Interna-
tional Inc. v. Lockheed Martin Corp., 531 U.S. 497 (2001), we were
faced with a seemingly unavoidable conflict between Federal Rule of
Civil Procedure 41 and a California state rule. In Semtek, the plain-
tiff's diversity action was brought in California and dismissed under
California's statute of limitations. California state law is clear that a
limitations dismissal does not prejudice the bringing of an action in a
court where it is still timely. Semtek, 531 U.S. at 500. However, the
federal district court sitting in diversity specified that the dismissal
was "with prejudice," (id. at 499) which under Rule 41(b) meant that it
"'operates as an adjudication upon the merits.'" Id. at 501 (quoting
Fed. R. Civ. P. 41(b)). The plaintiff then brought the action in a Mary-
land court where it was still timely. The plaintiff sought shelter in the
state rule while the defendant pleaded the "adjudication upon the
merits" language of Rule 41(b) in an effort to give preclusive effect to
the first dismissal. However, in a wildly implausible reading of the
term "adjudication upon the merits," we ruled that the only effect of
such a dismissal was to "bar[ I refiling of the same claim in the United
States District Court for the Central District of California." Id. at 507.
Because the California rule and Rule 41(b) so construed did not col-
lide, we applied the California rule.

Before that, we performed a similarly Houdini-esque escape of a
collision with a Federal Rule in Walker v. Armco Steel Corp., 446 U.S.
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740 (1980). In Walker, the plaintiff brought a civil action in an
Oklahoma federal court sitting in diversity. The Oklahoma rule
stopped the statute of limitations only upon service of the complaint,
in contrast to the more usual rule that filing the complaint stops the
statute. Under the stop-on-service rule the complaint was untimely
but was timely under the stop-on-filing rule. The stop-on-filing rule
was seemingly enshrined in federal court by Federal Rule of Civil Pro-
cedure 3 which provides that "[a] civil action is commenced by filing a
complaint with the court." However, we held that it had no such effect
but that "Rule 3 governs the date from which various timing require-
ments of the Federal Rules begin to run . . . ." Id. at 751.

In both Semtek and Walker, however, it is hard to see how such a
narrow reading of the rules can be maintained. In both cases, the Fed-
eral Rules so interpreted effectively vanish. One hardly needs a Fed-
eral Rule to confirm the proposition that a party whose claim has been
dismissed "with prejudice" cannot return to the same court to refile
the same claim. A simple reference to Black's Law Dictionary would
do the trick. Semtek, 531 U.S. at 505 (citing to the Seventh Edition of
Black's Law Dictionary). In Walker, the Court was notably short on
specifics as to what "timing requirements" refer to Rule 3. The Fed-
eral Rules are invariably specific as to what event starts the clock.
For example, Federal Rule of Civil Procedure 12(a)(1) provides that a
defendant must file an answer or responsive motion "within 20 days
after being served with the summons and complaint . . . ." Federal
Rule of Civil Procedure 13 provides that a compulsory counterclaim
shall be stated "at the time of serving the pleading the pleader has
against an opposing party . . . ." Federal Rule of Civil Procedure
16(b)(8) provides that scheduling orders shall issue "within 90 days
after the appearance of a defendant and within 120 days after the
complaint has been served on a defendant." Under the Walker reading
of Rule 3, it could be excised from the Federal Rules with literally no
effect.

More fundamentally, however, Walker and Semtek cannot possi-
bly be reconciled with Stewart and Burlington. In the latter two cases,
both the state and federal rule could have been applied quite sensibly.
In the former two cases, applying both rules would have been either
literally impossible or would have led to nonsense. In my view, our
precedents have made difficult what should be a simple matter. Rules
"collide" if they could not sensibly be part of a single, coherent legal
system. With that test in mind, let us revisit the four cases discussed
above, each of which will prove to have been wrongly decided.

In Stewart, one can easily imagine a legal system that forbids the
enforcement of forum selection clauses yet allows for discretionary
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venue transfers for the convenience of parties and the witnesses. The
notion that parties ought not be able to contract in advance to deter-
mine a specific forum9 sits quite comfortably along side a rule that a
court can determine that another venue will better service the inter-
ests of justice and the convenience of the parties and witnesses. See
28 U.S.C. § 1404(a). Stewart simply was a case in which the state and
federal rules did not collide and both could have and should have been
applied.

Burlington was similarly a no collision case. A coherent legal sys-
tem might quite sensibly impose a mandatory penalty for a party who
appeals a judgment and loses and also impose an additional penalty
on a party who brings a frivolous appeal. The first rule incents losing
parties to look closely at the merits of their appeals before using the
resources of an appellate tribunal. A party with a colorable appeal
might therefore decide to try to settle before bringing the appeal
rather than running the risk of the additional ten percent penalty
should the party lose. A penalty for bringing a frivolous appeal serves
the different goal of discouraging and punishing parties who bring ap-
peals with no chance of success. Again, both rules could have been
applied comfortably.

On the other hand, Semtek and Walker were both clear cases of
the Federal Rule colliding with the state rule because no coherent le-
gal system would have both rules. California's "per se" rule that limi-
tations dismissals are without prejudice simply cannot sit side-by-side
with Rule 41's "per se" rule that dismissals that do not otherwise spec-
ify are with prejudice, except for the specified categories of "lack of
jurisdiction, improper venue, or failure to join a party under Rule 19

." Fed. R. Civ. P. 41(b). A coherent legal system that wished to
treat limitations dismissals without prejudice would have added limi-
tations dismissals to this list. Because Rule 41(b) did not do so, it col-
lided with the California state rule.

The collision was similarly unavoidable in Walker. Oklahoma's
stop-the-clock-on-service rule makes no sense sitting alongside Rule 3.
Even acknowledging that Rule 3 does not expressly address statutes
of limitation, the gist of saying that a legal action is commenced is to
say that it is alive and capable of continuing because statutes of limi-
tation forbid the commencement of lawsuits that are outside the stat-
utory period. See, e.g., S.J. v. Issaquah Sch. Dist. No. 411, 470 F.3d
1288, 1293 (9th Cir. 2007) ("Rule 3 governs the commencement of fed-

9. This was the law in almost every state until this Court's decision in MIS
Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972). After Zapata, states quickly began
to enforce exclusive forum selection clauses. See Patrick J. Borchers, Forum Selection
Agreements in the Federal Courts After Carnival Cruise: A Proposal for Congressional
Reform, 67 WASH. L. REv. 55 (1992).
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eral causes of action using borrowed state statutes of limitations.").
No coherent legal system would treat an action as commenced for one
purpose by filing and commenced for another purpose only on service
of process. Thus, Rule 3 and the Oklahoma rule collided.

On this point, I agree with Justice Scalia's plurality opinion and
part ways from Justice Ginsburg. As Justice Scalia correctly points
out, section 901(b) makes clear that a class action for statutory penal-
ties "may not be maintained." Shady Grove Orthopedic Assoc. v. All-
state Ins. Co., 130 S. Ct. 1431, 1437 (2010) (emphasis in original).
This inevitably conflicts with the four criteria set forth in Federal Rule
of Civil Procedure 23(a) for "maintaining" a class action. Justice Gins-
burg would rescue section 901(b) from a collision with Rule 23 by
treating it simply as a limitation on the remedy available to the plain-
tiffs. Id. at 1460 (Ginsburg, J., dissenting). Aside from the small diffi-
culty that this requires essentially rewriting the New York statute,
the two rules - Rule 23 and section 901(b) - cannot form part of a
coherent legal system. A single legal system would not have a rule,
such as Rule 23, that unconditionally allows for class actions to be
maintained regardless of the subject matter, and at the same time
have a rule such as section 901(b) that excludes certain sorts of ac-
tions from class treatment. Thus Rule 23 and section 901(b) collide
under any rational use of that term, and we must choose between the
two.

B.

The second step of the Erie analysis is easily stated at a general
level but difficult to apply in its particulars. The only federal law vy-
ing for application here is Federal Rule of Civil Procedure 23. The
Rules Enabling Act, 28 U.S.C. § 2072, provides in subdivision (b) that
"[sluch rules shall not abridge, enlarge or modify any substantive
right." See generally John H. Ely, The Irrepressible Myth of Erie, 87
Harv. L. Rev. 693 (1974) (discussing different standards depending on
the source of federal law). Thus, the question for our purposes be-
comes whether Rule 23 as applied in this case has such an effect. Un-
fortunately, however, we have not been entirely consistent in applying
that famous sentence of the Rules Enabling Act.

An early foray into interpreting the Rules Enabling Act came in
Sibbach v. Wilson & Co., Inc., 312 U.S. 1 (1941). There the question
involved a conflict between Federal Rule of Civil Procedure 35, which
required the plaintiff to submit to a physical examination, and state
law which did not. The plaintiff there claimed the "importance of the
alleged right," id. at 14, that of being free from an unwanted trip to
the physician, was such that the Court had overstepped its bounds in

2010] 37



CREIGHTON LAW REVIEW

enacting Rule 35. Such a test, we said, would "invite endless litigation
and confusion worse confounded." Id. We therefore set forth an alter-
native test. We said: "The test must be whether a rule really regu-
lates procedure - the judicial process for enforcing rights and duties
recognized by substantive law and for justly administering remedy
and redress for disregard or infraction of them." Id. We held that
Rule 35 met this standard for classification as a procedural rule.

When we decided Hanna v. Plumer, 380 U.S. 460 (1965), our ma-
jor concern was with clarifying that the Erie test had different tracks
depending upon whether the federal law was of the judge-made vari-
ety or instead emanated from a Federal Rule of Civil Procedure. In
Hanna the conflict between a Massachusetts state rule that required
actual in-hand service of the executor of an estate and Federal Rule of
Civil Procedure 4(e)(2) 10 which allowed for abode service, that is, leav-
ing the complaint at the defendant's "usual place of abode with some-
one of suitable age and discretion who resides there." Fed. R. Civ. P.
4(e)(2). We held there that the difference between the Federal Rule
and the state law was so slight that it would have passed even the
more exacting standard for judge-made rules because the difference
was not such that it would cause a rational litigant to choose between
the state and federal forum. Hanna, 380 U.S. at 466-67. A fortiori, a
Federal Rule must trump a contrary state procedural rule. However,
while citing Sibbach, our desire to validate Federal Rules was less cat-
egorical. In upholding the Federal Rule, we said: "a court, in measur-
ing a Federal Rule against the standards contained in the Enabling
Act and the Constitution, need not wholly blind itself to the degree to
which the Rule makes the character and result of the federal litigation
stray from the course it would follow in state courts." Id. at 473.

In Burlington Northern Railroad Co. v. Woods, 480 U.S. 1 (1987),
we slid further away from the Sibbach formulation. Burlington in-
volved the conflict between Federal Rule of Appellate Procedure 38
penalizing frivolous appeals and an Alabama statute imposing a
mandatory ten percent affirmance penalty on the appellant. In Bur-
lington, we looked not only at the Federal Rule, as we did in Sibbach,
but we also looked at its effect on the state law rights of the litigants.
In Burlington, we described the constitutional standard as being one
of whether federal law was "'rationally capable of classification"' as
either procedural or substantive. Id. at 5 (quoting Hanna, 380 U.S. at
472). But we went on to make clear that "the Rules Enabling Act ...
contains another requirement," which is that the "Federal Rule must
not 'abridge, enlarge or modify any substantive right.'" Id. (quoting 28
U.S.C. § 2072). In upholding Rule 38, we said "Rules which inciden-

10. Then Rule 4(d)(1). Hanna, 380 U.S. at 461.
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tally affect litigants' substantive rights do not violate" the Rules Ena-
bling Act. Id. In reaching that conclusion, we studied in detail the
actual interaction of the Federal Rule and its state law counterpart.
Id. at 6-7. Moreover, the Court's statement that Federal Rules that
only incidentally affect a litigant's substantive rights are valid clearly
implied that Rules that more than incidentally affect a litigant's sub-
stantive rights violate the Rules Enabling Act.

The progression from Sibbach to Hanna to Burlington evinced a
subtle shift in our jurisprudence. In Sibbach we countenanced only a
facial challenge to a Federal Rule. Under such an approach, the out-
come is binary: either the Federal Rule is valid or invalid for all pur-
poses. But in Burlington we engaged in a more sophisticated as
applied mode of inquiry. By looking carefully at the interaction of the
Federal Rule and its state law competitor we countenanced the possi-
bility that a Federal Rule might be valid and applicable in the large
majority of cases, yet in the odd case conflict with state law in such a
way as to more than incidentally affect the substantive rights of the
parties. Indeed Justice Scalia's majority opinion in Semtek Interna-
tional Inc. v. Lockheed Martin Corp., 531 U.S. 497 (2001) reinforced
the need for case-by-case determinations of the validity of a Federal
Rule. There we said that it was necessary to interpret narrowly Fed-
eral Rule of Civil Procedure 41 because a broad interpretation "would
in many cases violate the federalism principle of [Erie] by engendering
'substantial variations [in outcomes] between state and federal litiga-
tion' which would 'likely . .. influence the choice of a forum."' Semtek,
531 U.S. at 504 (quoting Hanna, 380 U.S. at 467-68).

Thus, in my view, Justice Stevens is quite correct in his concur-
rence to invoke the possibility of an as applied challenge to a Federal
Rule. Shady Grove Orthopedic Assoc. v. Allstate Insurance. Co., 130 S.
Ct. 1431, 1452 (2010) (Stevens, J., concurring). Justice Stevens
rightly notes that such an approach is more consistent with the text of
the Rules Enabling Act which speaks of abridgement of any substan-
tive right. Id. Indeed, Justice Scalia's plurality opinion concedes this
point. Shady Grove, 130 U.S. at 1445. Thus, while I disagree with
Justice Stevens's ultimate disposition of the case, the analytical path
he charts is closer to mine.

Yet despite the clear evolution in our Rules Enabling Act juris-
prudence - so evident in our more recent cases and called to the plu-
rality's attention by Justice Stevens - the plurality today would have
usix revert to the facial, binary approach of Sibbach. It does so largely

11. I say "would have us" because only three Justices - the Chief Justice, Justice
Scalia and Justice Thomas - joined the portion of the plurality opinion that specifically
rejected Justice Stevens's concurrence's analysis of Sibbach and its progeny. The four
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on the basis that Sibbach has never been directly overruled. Id. Sib-
bach has not been and need not be overruled. The better interpreta-
tion of our case law is that Sibbach was a case where only the binary
choice was presented to the Court. Here the respondents do not ask
us to invalidate Rule 23 for all purposes, but rather to find that in the
peculiar circumstances of this case it must give way. The plurality
rejects a careful examination of the interplay of the federal and state
laws only apparently because it sees such an inquiry as foreclosed by
Sibbach. Id. But rather than resurrecting Sibbach's blunderbuss ap-
proach, I would adopt the more refined approach of our later cases and
ask whether in actual application Rule 23 has more than an incidental
effect on the substantive rights of the parties.

C.

Applying the test set forth in Hanna and Burlington, and reaf-
firmed in Semtek, it is clear that Federal Rule of Civil Procedure 23
must give way to New York's C.P.L.R. section 901. Rule 23, as applied
in this case, more than incidentally affects a substantive right and will
cause the "the federal litigation [to] stray from the course it would
follow in state courts . . . ." Hanna v. Plumer, 380 U.S. 460, 473
(1965). To be clear, I would not hold, and we need not hold, that Rule
23 is facially invalid. In the large majority of circumstances, it would
and should apply. This, however, is a rare case in which the collision
between a normally valid and applicable Federal Rule and state law is
so violent as to more than incidentally affect substantive rights.

As Justice Ginsburg accurately notes in her dissent, the purpose
behind section 901(b) is avowedly substantive. Statutory penalties
give aggrieved parties an incentive to enforce their rights even if ac-
tual damages are difficult or impossible to prove. The modest size of
the statutory penalty here, $500, suggests that New York meant for
most aggrieved parties to pursue the matter informally in a small
claims court. By forbidding class joinder, however, New York meant
to avoid massive exposure that comes with bringing thousand or even
millions of aggrieved parties into the mix, most of whom never would
have pursued the issue if left to their own devices. Thus, as a practi-
cal matter, the availability of class joinder can easily increase the de-
fendant's exposure by a thousand-fold or more. See Shady Grove

dissenting Justices did not reach the issue because they saw no conflict between the
New York law and Rule 23. Justice Sotomayor joined most of Justice Scalia's plurality
opinion, but did not join Part II-C, which contained the plurality's detailed analysis of
Sibbach. Thus it remains open for future cases do decide whether an as applied chal-
lenge to a Federal Rule might succeed.
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Orthopedic Assoc. v. Allstate Ins. Co., 130 S. Ct. 1431, 1460 (2010)
(Ginsburg, J., dissenting).

The plurality's analogy of Rule 23 to run-of-the-mill joinder de-
vices is therefore wanting. Shady Grove, 130 S. Ct. at 1443. If a few
dozen plaintiffs who were planning to bring similar actions wished to
join their cases under Federal Rule of Civil Procedure 20, the result
would be unobjectionable and clearly within the bounds of the Rules
Enabling Act.12 Allowing ready and willing plaintiffs some economies
of scale by bringing their actions together would do nothing to in-
crease the defendant's exposure and might modestly benefit the defen-
dant by giving the defendant some economies of scale in defending the
action.13 But a class action is a device of a wholly different character.
It brings into play plaintiffs who were potentially unaware of, or indif-
ferent to pursuing, whatever remedies they might have. Cf Phillips
Petroleum Co. v. Shutts, 472 U.S. 797 (1985) (due process not offended
by making persons class plaintiffs who take no action regarding a
class certification notice sent to them by regular mail). Because class
actions allow for the attorney's fees to be paid out of the recovery, they
create huge incentives for plaintiffs' counsel to vigorously pursue mat-
ters that would otherwise be trifles and not worthy of any significant
investment of resources.

Today's decision effectively renders section 901(b) a nullity. The
federal Class Action Fairness Act gives plaintiffs easy access to federal
court in state law class actions where the total damages exceed
$5,000,000 even if they cannot satisfy the full diversity rule. See 28
U.S.C. § 1332(d) (2006). After today's decision counsel will surely
style their actions in a way to avoid the New York state courts and
avail themselves of Rule 23. The practical effect could hardly be more
substantive. By sanctioning vertical forum shopping, today's decision
denies the defendants a substantive law protection given them by
New York law. Today's decision does more than allow for mere stray-
ing of the course of the litigation in federal court; it charts for it a new
path unknown in New York law.

For these reasons, I respectfully dissent.

12. Such joinder would be allowed under New York state law as well. See DAVID D.
SIEGEL, NEW YORK PRACTICE 220 (3d ed. 1999) (citing N.Y. C.P.L.R. 1002(a),(b)).

13. A defendant defending multiple plaintiffs who joined in one action under Fed-
eral Rule 20, would, for instance, only have to file one responsive pleading. See FED. R.
Cv. P. 9. The parties would also be able to obtain a consolidated trial under Federal
Rule of Civil Procedure 42(a).
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