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WHAT NEARLY A QUARTER CENTURY OF EXPERIENCE HAS

TAUGHT Us ABOUT LEON AND "GOOD FAITH"

Kenneth J. Melilli*

I. INTRODUCTION

On July 5, 1984, the United States Supreme Court decided the case of United
States v. Leon.' In Leon, certiorari was sought and granted solely on the question
of "whether the Fourth Amendment exclusionary rule should be modified so as not
to bar the use in the prosecution's case in chief of evidence obtained by officers
acting in reasonable reliance on a search warrant issued by a detached and neutral
magistrate but ultimately found to be unsupported by probable cause."2 That the

Court could entertain that question at all was premised on the Court's repeated
observation that the Fourth Amendment's exclusionary rule is neither an individual
constitutional right nor a constitutional imperative,3 but is rather "a judicially
created remedy designed to safeguard Fourth Amendment rights generally through
its deterrent effect."4 Whether the exclusionary rule ought to be applied in a
particular context requires resolution of the "tension between the sometimes
competing goals of, on the one hand, deterring official misconduct and removing
inducements to unreasonable invasions of privacy, and, on the other, establishing
procedures under which criminal defendants are 'acquitted or convicted on the

basis of all the evidence which exposes the truth."' 5 Consequently, whether the

* Professor of Law, Creighton University School of Law. I gratefully acknowledge

the contributions of Mikaela Silkey, Patrice Andersen, and Vickie Rule to this Article.
' 468 U.S. 897, 922 (1984).
2 Id. at 900, 905.
3 See id. at 906 (citing United States v. Calandra, 414 U.S. 338, 354 (1974)).
4 Id. at 906 (quoting Calandra, 414 U.S. at 348).
5 Id. at 901 (quoting Alderman v. United States, 394 U.S. 165, 175 (1969)). Of

course, in one sense the exclusionary rule does not itself generally result in the loss of
probative evidence. If the exclusionary rule functions to suppress evidence only in cases
where that evidence has been acquired unconstitutionally, then it often, but not always,
simply restores the situation to that which would have existed had the government
constitutionally restrained itself in the first place. In this sense, it is the Fourth Amendment,
and not the exclusionary rule, which limits the government's use of probative evidence.

However, one would have to occupy a very lofty ivory tower to imagine that the
frustration of being denied the opportunity to search a location where evidence is suspected
to be is the same as the frustration of being denied use of the evidence already acquired
after the suspicion has been confirmed. Especially from the perspective of a crime victim
who sees her doubtlessly guilty violator escape or substantially avoid punishment, or even
from the viewpoint of a crime victim who wonders why his violator was free to commit
another crime after one or more prior arrests and unsuccessful prosecutions, the wisdom of
the exclusionary rule might seem too theoretical to carry much weight against the palpable
consequences of the particular crime.
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rule should be modified to allow the evidence under the facts in Leon "must be
resolved by weighing the costs and benefits of preventing the use in the
prosecution's case in chief of inherently trustworthy tangible evidence obtained in
reliance on a search warrant issued by a detached and neutral magistrate that
ultimately is found to be defective." 6

Well, as you know (if you are sufficiently interested in the topic that you are
7still reading), the Court answered that question in the affirmative. And thus was

born the so-called "good faith" exception to the exclusionary rule.
That, of course, is old news. However, the full perimeters of the Leon holding

continue to bewilder courts and litigants. In one sense, all Leon decided was the
question presented: whether, after a search warrant is properly issued, the resulting
evidence should be suppressed when someone with authority to do so later decides
the search warrant should never have been issued because there really was not
probable cause. Yet, while the broader discussion of the exclusionary rule, costs,
benefits, deterrence, good faith, etc., could have been seen as merely necessary for
this specific holding, the general tenor of Leon seems to promise so much more.

This is not to suggest that the exclusionary rule ought to be abandoned or even
curtailed in any particular application. It is merely to suggest that the "tension" to which
the Court refers in Leon is real and should not be dismissed as otherwise.

Ultimately, I suspect that how one feels about the exclusionary rule, either in general
or at the margins where the battle is currently engaged, depends upon two factors. First,
while many sensible people might feel threatened, at least to some extent, by both crime
and the government, one's sense of which poses the greater threat probably impacts one's
attitude toward the exclusionary rule. Obviously, a great many experiential, socio-
economic, political and psychological factors enter into this equation.

Second, my observation has been that people who give some thought to the criminal
justice system tend to lean toward either a narrow or wide focus. Those with a more narrow
focus tend to prioritize the search for the truth in particular cases, while those with a
broader view focus primarily upon systemic goals and problems rather than the facts of the
particular case. It seems to me, for example, that this distinction accounts in many cases for
why equally honest and dedicated lawyers find themselves functioning as prosecutors or
criminal defense attorneys, respectively.

The point of this extended detour is simply this: How one feels about the exclusionary
rule is not the subject of this article. It is useful, I think, to recognize that thoughtful people
have different attitudes toward the rule, including those with membership on the Court.
Some people may denounce the Leon Court for its incremental disconnection of the
exclusionary rule from the Fourth Amendment; others may applaud it and hope that the
exclusionary rule suffers a more fatal future.

This article takes neither of those positions, and a reader looking for either of those
positions will be disappointed (all other readers will have to be disappointed for some other
reason). The fact is that the exclusionary rule still exists with no prospect of its imminent
demise. The fact also is that the exclusionary rule has been limited by Leon, to an extent
which is neither fully nor immediately apparent from the Leon text. This article is actually
about the more mundane, but perhaps more pragmatic, question of how properly to
understand Leon given its development by the courts in a variety of factual contexts.

6 Leon, 468 U.S. at 906-07.
7 468 U.S. at 922.
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Surely, this is why its supporters applauded so loudly and its detractors hissed so
vociferously.

In fact, on the day that Leon was decided, the Court also decided
Massachusetts v. Sheppard.8 In Sheppard, a detective prepared an affidavit
establishing probable cause to search the defendant's residence for specified items
in connection with a homicide. 9 However, lacking the proper form, the detective
submitted a warrant form for controlled substances from the wrong county.' 0 The
detective made some changes to the form and advised the issuing judge of the
formal discrepancies.' The judge informed the detective that probable cause had
been established; that he (the judge) would make the necessary changes and that
the warrant as conferred by the judge authorized the search for which the detective
sought a warrant.

1 2

Subsequent to the seizure of the items specified in the affidavit, it was
discovered that the warrant had not been fully conformed, that on its face it
authorized a search for controlled substances, and that the affidavit had not been
incorporated into the warrant. 13 Reversing the Supreme Judicial Court of
Massachusetts, the Court held that, as an "application of the rule articulated today
in United States v. Leon,"' 4 federal law does not require the exclusion of the
disputed evidence in this case."15

Three years later, in Illinois v. Krull, evidence of stolen vehicles was
'discovered during a warrantless, administrative search of an automobile wrecking
yard.' 6 Just such a search was authorized by an Illinois statute.' 7 Thereafter, the
statute authorizing the search was found to be unconstitutional 18 insofar as it
allowed excessive discretion regarding such searches. 19 Once again, the Court held
that the good faith exception to the exclusionary rule should be extended, this time
to the objectively reasonable reliance of the police officer upon the statute
authorizing the warrantless search.2 °

The final extension of the Leon good faith principle from the Court to date
came in Arizona v. Evans.21 In Evans, a computer check following a routine traffic
stop revealed an outstanding warrant for the defendant's arrest.2 2 A search incident

8468 U.S. 981 (1984).

9 Id. at 984-85.
'0 Id. at 985.

t"Id. at 985-86.
1Id. at 986.

'3 Id. at 986-87.
14 Id. at 983.
" Id. at 991.
16 480 U.S. 340, 343 (1987).
17 id.

18 Id. at 344-45.

'9 Id. at 359.
20 Id. at 342, 346, 349-50.
21 514 U.S. 1 (1995).
22Id. at4.
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to that arrest led to evidence subject to the suppression motion.23 As it turned out,
the warrant had been quashed but, either because of a failure of the court clerk to
notify the sheriff's office or a failure of a sheriffs clerk to record the notification,
the defendant was arrested in error.24 The Arizona Supreme Court ruled that, even
if the error was that of a court clerk, the exclusionary rule was applicable. 25 The
Court held otherwise, extending the Leon good faith rule to the circumstances
presented in Evans, at least insofar as the error was that of a court employee.26

With the arrival of Sheppard, Krull, and Evans, it is obvious that the good
faith principle is not limited to the Leon fact pattern. This undoubtedly surprised
no one, neither proponents nor opponents of Leon itself. Nevertheless, the fact that
Leon is not limited to its own circumstances merely signals the need for
determining, if possible, the principle that marks the perimeters of the good faith
doctrine.

II. FIVE INTERPRETATIONS OF THE LEON GOOD FAITH EXCEPTION

If one starts with only the text of the Court's opinions in Leon, Sheppard,
Krull and Evans and nothing more, I would suggest that at least five
interpretations, or models, are plausible. For ease of reference, I will refer to these
five models as follows:

(1) Exemptions
(2) Reliance
(3) Reliance and Exemptions
(4) Objective Good Faith
(5) Minor Transgressions

Each of these requires some explanation. I will address each model in turn,
explaining what I have in mind and offering some textual support for each.

A. The Exemptions Model

The idea behind the Exemptions Model is that the good faith exception to the
exclusionary rule is premised on the notion that the conduct of certain persons is
exempt from application of the exclusionary rule. For example, in Leon, the Court
made the point that, because judges and magistrates "are not adjuncts to the law
enforcement team... [and] have no stake in the outcome of particular
prosecutions,"" there is "no evidence suggesting that judges and magistrates are

23 Id. at 4.
24 Id. at 5.
25 Id. at6.
26 Id. at 16. The Court left open the unpresented question of whether Leon would

apply had the error been that of a police department clerical employee. Id. at 16 n.5.
27 United States v. Leon, 468 U.S. 897, 917 (1984).
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inclined to ignore or subvert the Fourth Amendment."28 Consequently, exclusion
of evidence will have no significant deterrent effect on judges and magistrates. 9

Similarly, in Krull, the Court stated that legislators are not a part of law
enforcement, 30 and would not be deterred in their actions by the application of the
exclusionary rule.3 1 Finally, in Evans, the Court concluded that application of the
exclusionary rule would have no significant impact upon the behavior of court
employees.

32

Whether the conclusion is supportable either empirically or logically, the
Leon line of cases has settled on the notion that, if the sole justification for the
application of the exclusionary rule--deterrence-is to be accomplished, then it is
the conduct of law enforcement officers that must be affected.33 And, because law
enforcement officers will not be deterred in their own conduct if evidence is
suppressed because of the errors of magistrates, 34 legislators35 or court clerks ,36

then the exclusionary rule is not applicable to Fourth Amendment violations
attributable to government actors other than the police.37 Consistent with this
model, the Court has made clear that the good faith exception to the exclusionary
rule may not be invoked, for example, in cases in which the warrant-issuing
magistrate "wholly abandoned his judicial role" and became a member of the law
enforcement team,38 or in which "the legislature wholly abandoned its
responsibility to enact constitutional laws. 39

According to this view, the question of the full breadth of the good faith
exception to the exclusionary rule is a structural one: identify the source of the
violation and determine if it is law enforcement. Other than the unusual factual
dispute about identifying the responsible government actor, the only foreseeable
difficulty under this model might be the determination of whether a government
agent or agency with marginal law enforcement capabilities qualifies for
exclusionary rule treatment.

B. The Reliance Model

This model of Leon interpretation treats the exclusionary rule as essentially
punitive and good faith as a more or less equitable defense to that sanction.

281Id. at 916.
29 Id.

30 Illinois v. Krull, 480 U.S. 340, 350-51 (1987).

" Id. at 352.
32 Arizona v. Evans, 514 U.S. 1, 15 (1995).
" Id. at 14; Krull, 480 U.S. at 347, 350; Leon, 468 U.S. at 916, 918.34 Id. at 921.
31 Krull, 480 U.S. at 349.
36 Evans, 514 U.S. at 15.
37 WAYNE R. LAFAVE, SEARCH AND SEIZURE, A TREATISE ON THE FOURTH

AMENDMENT § 1.3(f) at 64 (2d ed. 1987).
38 Leon, 468 U.S. at 923.
" Krull, 480 U.S. at 355.
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Whether the reliance is legal, as in Leon and Krull ("I only did it because someone
else told me I could do so") or factual, as in Evans ("I decided I could do it, but
only based upon information from someone else"), this model focuses upon the
shifting of responsibility from the police to someone else.40 To the extent that the
status of the "someone else" upon whom the police relied is relevant, the Reliance
Model overlaps considerably with the Exemptions Model. Nevertheless, to the
extent that the Reliance Model focuses primarily upon the fact of reliance, it could
yield different results than those produced by the Exemptions Model in some
scenarios.

Consistent with this model, the Court has instructed that a police officer
cannot be expected to "question the magistrate's probable-cause determination, '' l

"disbelieve a judge who has just advised him, by word and by action, that the
warrant he possesses authorizes him to conduct the search he has requested, 'A2 or
"question the judgment of the legislature that passed the law. 43 Equally consistent
with this model is the notion that a warrant manifestly invalid on its face," or a
statute patently unconstitutional,45 cannot be the basis for qualifying reliance.

Unlike with the Exemptions Model, some level of reliance upon others by law
enforcement officers is the sine qua non of this model. On the other hand, the
Reliance Model does not, in and of itself, specify those upon whom reliance may
be placed. Leon, Krull and Evans indicate that magistrates, legislatures and court
clerks, respectively, qualify as reliable sources. However, the open question under
this model is upon which other persons or entities the police may justifiably rely.

C. The Hybrid Reliance and Exemptions Model

Another reading of the Leon line of cases combines the Exemptions Model
and the Reliance Model. In other words, each of the models could supply a
necessary, but not sufficient, condition for the good faith exception. Under this
hybrid approach, good faith requires both reliance by law enforcement officers and
reliance upon persons or entities that are not law enforcement officers. Certainly,
each of the four cases in the Leon line presents factual scenarios that would qualify
under this framework. Leon, Sheppard, Krull, and Evans all involved reliance by
searching police officers upon non-law enforcement officials, such as magistrates,
court clerks, or the legislature.

40 LAFAVE, supra note 37, § 1.3(f) at 75.
41 Leon, 468 U.S. at 921.
42 Massachusetts v. Sheppard, 468 U.S. 981, 989-90 (1984).
43 Krull, 480 U.S. at 350.
44 Leon, 468 U.S. at 923.
41 Krull, 480 U.S. at 355.
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D. The Objective Good Faith Model

Under the Objective Good Faith Model, the good faith exception to the
exclusionary rule is applicable in any case in which the police behaved reasonably,
albeit mistakenly. No involvement of exempt groups (such as judges, legislators or
court clerks) is required, and no reliance upon others by the police is necessary. To
the extent that Lebn and its progeny involved reliance by the police upon exempt
others, those details merely established objective good faith on the facts of the
particular cases; they were not intended to be specified as the exclusive
circumstances establishing objective good faith.

Certainly the Court's opinion in Leon is crowded with textual support for the
Objective Good Faith Model. The Court has told us that the deterrence value of the
exclusionary rule all but disappears in situations in which the police have acted "in
complete good faith" 46 and "as a reasonable officer would and should act in similar
circumstances. 47 Under the Court's exclusionary rule balancing approach, we
ought to permit the introduction of evidence obtained in the reasonable good-faith
belief that a. search or seizure was in accord with the Fourth Amendment. 4 8

Deterrence is only to be accomplished, and hence the exclusionary rule is only to
be invoked, "if it can be said that the law enforcement officer had knowledge, or
may properly be charged with knowledge, that the search was unconstitutional
under the Fourth Amendment., 49 In other words, exclusion of evidence only makes
sense in cases in which "the police have engaged in willful, or at the very least
negligent, conduct which has deprived the defendant of some right. ,50

In no uncertain terms, however, the Court has made clear that mere subjective
good faith is not alone sufficient.51 The "standard of reasonableness..*. is an
objective one," 52 i.e., "whether a reasonably well trained officer would have known
that the search was illegal., 53

The theme of objective good faith continues beyond Leon to the Court's other
good faith decisions. In Sheppard, the Court pointed out that "the police conduct in
this case clearly was objectively, reasonable. 54 Indeed, said the Court, "[t]he
officers in this case took every step that could reasonably be expected of them., 55

In Krull, the Court stated that the detective's "reliance on the Illinois statute ...
was objectively reasonable. 56 And in Evans, the Court concluded that there was

46 Leon, 468 U.S. at 919 (quoting United States v. Peltier, 422 U.S. 531, 539 (1975)).
47 Id. at 920 (quoting Stone v. Powell, 428 U.S. 465, 539-40 (White, J., dissenting)).
48 Id. at'909 (quoting Illinois v. Gates, 462 U.S. 213, 255 (1983) (White, J.,

concurring)).
49 Id. at 919 (quoting Peltier, 422 U.S. at 542).
so Id. at 919 (quoting Peltier, 422 U.S. at 539).
SI d. at 915 n.13.
52 Id. at 919 n.20.
13 Id. at 922 n.23.
54 Massachusetts v. Sheppard, 468 U.S. 981, 990 (1984).
" Id. at 989.
56 Illinois v. Krull, 480 U.S. 340, 358 (1987).
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"no indication that the arresting officer was not acting objectively reasonably when
he relied upon the police computer record. 57

Compared to the previously discussed models, the Objective Good Faith
Model is the least specific, and consequently the most flexible, test of good faith to
be gathered from the Leon line of cases. Mistakes made by exempt actors and
reliance upon non-law enforcement officers may establish objective good faith.
However, neither of these conditions is a litmus test for objective good faith.
Courts are free to find that the police acted reasonably under any circumstances in
which it seems appropriate to do so. One would expect, then, that the Objective
Good Faith Model would be the reading of the Leon line of cases that would be
most embraced by Leon protagonists and most resisted by Leon skeptics.

E. The Minor Transgressions Model

Once the Court unhinged the exclusionary rule from the Fourth Amendment,
it allowed itself the freedom to apply the rule only when its advantages outweighed
the identified costs. 58 Given the Court's valuation of the costs of the exclusionary
rule as "substantial, 59 one plausible basis for the good faith limitation is that the
exclusionary rule ought not to be involved in cases where the sanctioned conduct is
itself not so substantial. At one point in its Leon opinion, the Court stated that,
when the "transgressions [of law enforcement officers] have been minor, the
magnitude of the benefit conferred on such guilty defendants offends basic
concepts of the criminal justice system., 60 On this reading, the ultimate meaning of
Leon could be that, even in cases in which the police do not behave reasonably, the
conduct sought to be deterred must itself be more than minor to justify the expense
of suppression of reliable evidence.

This reading of the good faith exception finds the least textual support from
the Court's opinions. Nevertheless, some support for it can be found in the Court's
writings. The Minor Transgressions Model is certainly consistent with the Court's
theme of balancing costs and benefits when applying the exclusionary rule. Even
viewing the Minor Transgressions Model as an extension of the Leon rule, such an
expansion of Leon is surely not unforeseeable. Certainly a court faced with a
situation not specifically addressed in the Leon line of decisions might determine
that disallowing the application of the exclusionary rule to deter a minor or
technical violation is exactly what the Court itself would do if faced with the same
issue.

With these five, plausible interpretations of Leon available from which to
choose, the various decisions of the lower federal and state courts applying the
good faith exception to the exclusionary rule have provided a laboratory for
exploring these questions. Under what circumstances does the choice of one model

57 Arizona v. Evans, 514 U.S. 1, 15-16 (1995).
58 See supra notes 5-6 and accompanying text.

59 United States v. Leon, 468 U.S. 897, 907 (1984).
60 Id. at 908 (citing Stone v. Powell, 428 U.S. 465, 490 (1976)).
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over another dictate the outcome of the good faith issue? Based upon the outcomes
of these cases, have any of these five models emerged as the prevailing reading of
the Leon rule? In order to examine these questions, I have attempted to organize
the post-Leon cases in certain categories, each of which I will discuss in turn.

III. LEON APPLICATION IN THE LOWER COURTS

A. Reliance upon Case Law

Leon and Sheppard establish that the exclusionary rule generally has
application neither to the judiciary nor to actions of law enforcement taken in
reliance upon judicial assurances. Even before Leon, the Court had held that the
exclusionary rule would not apply to a roving patrol search conducted near the
international border with neither a warrant nor probable cause 61 when, at the time
of the search, such searches had been previously authorized by statute, regulation
and by judicial decisions from every relevant federal circuit.62 After the search had
taken place, such roving stops and searches were determined to be
unconstitutional.63 The Court held that the searching law enforcement agents were
blameless for "con.form[ing] their conduct to the prevailing statutory or
constitutional norm. '64

Unremarkably, then, post-Leon courts have consistently ruled that the
exclusionary rule does not require the suppression of evidence obtained by
searches allowed under then-existing case law but only subsequently determined to
be constitutionally prohibited.65 That conclusion is supported even by authorities
who generally support a narrow confinement of the good faith exception to the
exclusionary rule. 66

Disallowing the exclusionary remedy when the police have acted consistently
with then-controlling judicial decisions is consistent with every conceivable
reading of the Leon line of cases. Judges are exempt from the deterrence objective
of the exclusionary rule. Reliance upon such judges is manifestly reliance upon
non-law enforcement officers. Such reliance is objectively reasonable, or, perhaps
more to the point, at least as objectively reasonable as the conduct of the police in
Leon, Sheppard, Krull, and Evans. No matter which model of good faith is
followed, the result reached by the courts and endorsed by commentators is
manifestly the correct one.

61 United States v. Peltier, 422 U.S. 531, 542 (1975).
62 Id. at 539-41.
63 Id. at 532-33.

64 Id. at 542.
65 See United States v. Jackson, 825 F.2d 853, 865-66 (5th Cir. 1987); State v. Ward,

604 N.W.2d 517, 528 (Wis. 2000); State v. Loranger, 640 N.W.2d 555, 559--60 (Wis. Ct.
App. 2001).

66 LAFAVE, supra note 37, § 1.3 at 19 (2d ed. Supp. 1995).
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B. Reliance upon Statutes

The extension of Leon (reliance upon judicial issuance of warrants) to Krull
(reliance upon legislation) was not without some resistance. For example, Justice
O'Connor, who joined in the Court's opinion in Leon, authored a dissenting
opinion in Krull on behalf of four members of the Court. For the Krull dissenters,
legislators are politically aligned with law enforcement and are not comparable to
neutral and detached judicial officers, and consequently should be the target of the
deterrent objective of the exclusionary rule. 67 Moreover, the argument is,
unconstitutional legislation after Krull will enjoy a grace period affecting the
constitutional rights of potentially many persons because Krull removes the
incentive to challenge the constitutionality of such legislation.68 Some critical
commentary has endorsed this view,69 and at least one state court has ruled, as a
matter of state constitutional law, that it will follow Leon but not Krull.7 °

Nevertheless, as a matter of federal constitutional law, Krull is in place, and
lower courts have attempted to follow it, even in a variety of circumstances not
identical to Krull itself. For example, even if the statute defining the offense for
which the defendant has been seized is later determined to be constitutionally
unacceptable, evidence obtained as a consequence of that seizure will not be
suppressed because the seizing officers relied in good faith upon the statute.
Where a statutory rule of criminal procedure authorized issuance of arrest warrants
by a clerk instead of a judge, evidence obtained incident to what was later
determined to be an unlawful arrest was not subject to the exclusionary rule.72

These cases seem to be squarely within the rule of Krull, and the decisions are
consistent with all of the interpretive models discussed above. A more complicated
scenario, however, was presented in Commonwealth v. Thompson.73 Thompson
centered upon the jurisdictional validity of a 2004 arrest made by a University of
Virginia police officer off the university campus. In 1987, the Charlottesville (the
city containing the University of Virginia) Police Department and the University of
Virginia Police entered into a Memorandum of Agreement giving the university
police status as special city police officers and giving them concurrent jurisdiction
over an area of the city in which a large number of university students lived and
socialized. That agreement was specifically authorized by statute74 and was
approved by court order.

67 Illinois v. Krull, 480 U.S. 340, 365-66 (1987) (O'Connor, J., dissenting).
61Id. at 366.
69 LAFAVE, supra note 37, § 1.3 at 21-23.
70 People v. Krueger, 675 N.E.2d 604, 612 (I11. 1996).
71 United States v. Vanness, 342 F.3d 1093, 1100 (10th Cir. 2003).
72 Starr v. State, 759 S.W.2d 535, 536 (Ark. 1988). Apparently this practice was so

established and accepted that the objectively reasonable good faith of the officers in
reliance upon the rule was manifest. Id. at 537-38.

13 No. 05-131, 2005 WL 3007782 (Va. Cir. Ct. 2005).
74 VA. CODE ANN. § 19.2-17 (repealed 1996).
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In 1996, the authorizing statute was repealed and replaced by other code
sections. As it turned out, the Memorandum of Agreement and accompanying
court order were insufficient to be held valid under the surviving 1996 statutes.
That determination was not made, however, until 2005. Thus, when the university
officer made the arrest in question in 2004, he believed, as did apparently the city
and university police generally, that the Memorandum of Agreement was still valid
and that he had jurisdictional authority to make the arrest.75

Relying upon Krull, the Virginia court held that the good faith exception to
the exclusionary rule controlled. 6 The court held that the university officer relied
in good faith upon the repealed statute. The court reasoned that there is no
significant distinction between a "statute later determined to be unconstitutional"
and a "statute later repealed.",77

The problem with this analysis is that the statute the court claims was the
object of the officer's reliance was not "later" repealed; it was repealed in 1996,
eight years before the officer made the arrest in question. If we accept the Virginia
court's analytical framework, we might reach differing results depending on our
choice of model. Under either the Exemptions Model or the Reliance Model, the
case ought to have come out the other way, because the officer did not actually rely
on any existing legislation, but rather on a law enforcement agreement. Yet, under
the Objective Good Faith Model, the officer's conduct, as well as the conduct of
the police departments generally, was arguably quite reasonable. And under the
Minor Transgressions Model, the jurisdictional confusion seems hardly to warrant
the price of exclusion.

Perhaps the court reached the right result for the wrong reason. Rather than
mischaracterizing the situation as one in which the officer relied upon legislation,
perhaps the court should have viewed the circumstances as one of reliance upon
then-existing case law. After all, the court order approving the Memorandum of
Agreement was not disturbed until 2005, one year after the relevant arrest. So
viewed, the good faith exception was indeed controlling for the same reasons
discussed in Section A.

C. Reliance upon Court Clerks

Evans teaches that reliance upon information regarding the existence of a
warrant-information inaccurate due to the error of a court clerk-is within the
good faith exception to the exclusionary rule. 8 The Evans concept has been
extended to police reliance upon erroneous computer data generated by a court
clerical employee, not regarding the existence of a warrant, but rather regarding
circumstances justifying a warrantless search.79 In People v. Downing, that

75 Thompson, 2005 WL 300782 at *5.
76 Id.
77 Id.
78 See supra notes 21-26 and accompanying text.

.79 People v. Downing, 33 Cal. App. 4th 1641, 1657 (Cal. Ct. App. 1995).
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computer data indicated that the defendant was on probation and subject to a
"Fourth Amendment search waiver. ' 8° In fact, Downing's probation, and the
accompanying search waiver, had expired prior to the search. 1

The Downing result is consistent with each and every model of the good faith
exception. Court employees are exempt from exclusionary rule goals, the police
conduct was in reliance upon information supplied by such employees, and the
police conduct was objectively reasonable and in good faith. The fact that
Downing was a warrantless search is not a fact of any significance under any of the
models suggested by the Leon line of cases. In fact, given that the information in
Evans about the existence of a warrant was in error, Evans itself was a case
involving what in reality was a warrantless search.

D. Reliance upon Law Enforcement Clerks

Evans specifically left open the question whether the good faith exception
should extend to errors made by clerical employees in police departments.82 As it
turns out, judicial employees hold no monopoly on clerical errors, and the question
left open in Evans has arisen.

For example, in United States v. Williams, after a legitimate traffic stop, a
county police officer radioed the county sheriffs office (an office separate from
the police department and one that does not generally conduct criminal
investigations) to check on Williams's license and registration.83 The response
indicated an outstanding probation violation warrant. After the defendant claimed
the warrant in question had already been served, the officer radioed a second time
to verify the warrant. While waiting for a response, and during the process of
effecting the arrest, the officer discovered an illegal handgun. Thereafter, the
second response indicated that the warrant had been served and no outstanding
warrant existed.

The court concluded that the good faith exception should apply, reasoning
that the officer and his office reasonably relied upon the sheriff's office and that no
deterrence would be accomplished by a contrary result.84 The court specifically
rejected Williams' argument that mistakes made by police department clerical
employees should be treated as those of law enforcement and thus fall outside the
scope of Evans.85 Instead the court described sheriffs department clerical
employees as "closer in function to the court employees described in Evans. 86

By contrast, consider People v. Willis87 and State v. Allen. 88 In Willis, the court
concluded that, even assuming an error regarding the defendant's parole status was

80 d. at 1645.
81 Id. at 1646.
82 Arizona v. Evans, 514 U.S. 1, 16 n.5 (1995).
83 149 F.3d 1172, No. 97-4849, 1998 WL 276460, at *1 (4th Cir. May 27, 1998).

84Id. at *3.
85 Id.
86 id.
87 46 P.3d 898 (Cal. 2002).
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made by a clerical employee of the Department of Corrections, the good faith
exception would not apply.89 Such employees, as members of a department
including parole officers with law enforcement functions, "must be considered to
be adjuncts to the law enforcement team." 90

In Allen, police officers stopped a maroon minivan because of a license plate
check through the department dispatcher indicated that the plates on the minivan
were listed to a white Honda Accord.9' Unfortunately for Mr. Allen, he was
driving under the influence with a suspended license and a four-inch blade in his
pocket.92 Fortunately for Mr. Allen, the dispatcher had run a check on the wrong
license plate number.93 The state's effort to qualify these circumstances under the
good faith exception-particularly under the clerical employee rule of Evans-was
rejected.94 The court held that Evans and the good faith exception provided no safe
harbor for errors of police department employees, as distinguished from court
employees. 95 Moreover, said the Nebraska court, deterrence would be
accomplished because of the failure of both the officer and the dispatcher to repeat
the plate number to confirm the accuracy of the check.96

It is difficult to take this last point very seriously. Does the Nebraska court
really read Evans to suggest that, had the same or similar information been
obtained from a court employee, the failure of the police to. double-check the
information would have been a constitutional violation sufficient to justify the
exclusion of evidence? Indeed, in Evans there is no suggestion that, after the court
employee erroneously supplied information to the police department about the
existence of a warrant, the failure of the police to double-check this information
with the court was an act of negligence so constitutionally significant as to require
the exclusion of evidence. There is no discussion whatsoever in Evans about
double-checking, precisely because it would have been so patently irrelevant and'
so manifestly inconsistent with the thrust of the entire Leon line of cases.

Ignoring this make-weight argument, Allen, like Willis, is based on the notion
that the exclusionary rule is, or ought to be, aimed at clerical police department
employees. 97 Whether that, or instead the position of the Fourth Circuit in

88 690 N.W.2d 582 (Neb. 2006).
89 Willis, 46 P.3d at 912.
90 Id.

91 Allen, 690 N.W.2d at 586.
92 Id.

93 Id.
94 Id. at 592-93.

9' Id. at 589-90.
96 
Id. at 592-93.

97 Under different circumstances, one might argue that cases like Willis and Allen
point the exclusionary rule at the police departments themselves, or at least at the law
enforcement officials who run them. However, neither in Willis nor Allen was there even a
hint that the mistaken employee (a Corrections Department clerk in Willis and a police
dispatcher in Allen) was negligently hired or negligently trained.
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Williams,98 is the correct conclusion based upon Leon really does depend upon
one's choice of models. Under either the Exemptions Model or the Reliance and
Exemptions Model-which are based, wholly or in part, on the governmental
branch of the actor in error-once one determines that the blunder lies with law
enforcement, the exclusionary rule sails through unimpeded by the good faith
exception. On the other hand, the Reliance Model, the Objective Good Faith
Model, and the Minor Transgressions Model could easily excuse the police for
relying on even the errors of ministerial police department employees.

The former approach, both generally and as applied in this context, has the
advantages of supplying a structural and, if not necessarily bright, at least a
brighter-line rule for determining the boundaries of the good faith exception.
Nevertheless, everything about the Leon quadruplets evidences a willingness,
indeed an eagerness, to sacrifice the clarity of the exclusionary rule for a muddier,
but arguably more balanced, result. It would be naive to think that the results in
cases at the frontier of the good faith exception are not affected by attitudes toward
Leon itself. However, to the extent that it is possible to focus, not on the question
of what the good faith exception ought to be, but rather on what it is, I think the
Williams result is more faithful to the Court's directives than those in Willis or
Allen. "Because clerks in the judicial and executive branches may share more
similarities than difference, excluding evidence due to a police clerical error while
admitting it despite a court clerk's mistake seems not reasoned but fortuitous." 99

E. Reliance upon Police

In the Leon line, the Court has made very clear that the intended and
appropriate target of the exclusionary rule is the police.100 This includes not only
the officers who execute the search, but also officers who obtain a warrant or
provide information toward the probable cause calculus. 01 Consequently, the
police can hardly qualify for the good faith exception by relying upon their own
misconduct, at least not where that foundational conduct does not itself qualify
under the good faith exception. 102 Under each and every model, with the possible

98 See supra notes 83-84 and accompanying text.
99 George M. Dery, III, The Unwarranted Extension of the Good Faith Exception to

Computers: An Examination of Arizona v. Evans and Its Impact on the Exclusionary Rule
and Structure of Fourth Amendment Litigation, 23 AM. J. CRIM. L. 61, 87 (1995). Not
being handcuffed to categorizing government employees according to the government
branch for which they work does not operate merely to expand the "good faith" exception.
Professor Dery makes the point that many judicial branch employees, such as United States
marshals, function primarily as, or like, law enforcement officers. Id.

1oo See, e.g., Arizona v. Evans, 514 U.S. 1, 14 (1995); Illinois v. Krull, 480 U.S. 340,
347, 350 (1987); United States v. Leon, 468 U.S. 897, 916, 918 (1984).

101 Leon, 468 U.S. at 923 n.24.
102 See United States v. Watkins, 179 F.3d 489, 496 (6th Cir. 1999); LAFAVE, supra

note 37, § 1.3 at 10 (2d ed. Supp. 1994).
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exception of the Minor Transgressions Model as applied to a most unusual set of
circumstances, this is the result dictated by Leon and its progeny.

Two issues do arise, however, in the context of attempting to apply the "No
Reliance by Law Enforcement upon Law Enforcement" principle. First, in cases in
which the police rely upon information from another government agency, which
information-providing agencies count as law enforcement for purposes of this
principle? It has been held that employees of the Department of Motor Vehicles
are not law enforcement for this purpose.'0 3 On the other hand, both probation
officers' °4 and parole officers 5 are sufficiently involved and associated with law
enforcement to count as such under good faith analysis.

Of course, even if a court is unwilling to categorize an entire agency as "law
enforcement" for purposes of Leon and its progeny, that would not preclude the
court from finding that a particular employee by his conduct has abandoned his
neutral role and has essentially become an adjunct to law enforcement. 10 6 Such a
circumstance was presented in Howard,10 7 in which the probation officer not only
supplied information to the police, but also volunteered and participated in a major
way in the conduct of the search and the seizure of evidence.

A more troublesome issue arises when law enforcement of one jurisdiction
relies upon information from law enforcement of another jurisdiction. In United
States v. Towne, 08 the defendant, while a fugitive on a pending charge in New
Hampshire, was arrested and charged with crimes in Vermont. 109 A plea agreement
negotiated among Towne and the two states required Towne to plead guilty to the
Vermont charges in exchange for a reduced sentence on those charges and a
dismissal of the New Hampshire charge, along with a withdrawal of the New
Hampshire detainer. 110 In fact, New Hampshire authorities failed to dismiss the
New Hampshire charges or withdraw the fugitive warrant; apparently to assure that
Vermont enforced the obligations of the plea agreement upon Towne."'

After Towne had completed his prison sentence, he became a suspect in yet
another criminal investigation."12 The Vermont investigator, Blais, ran a computer
check on Towne, which revealed an outstanding New Hampshire fugitive warrant
which (I bet you know what's coming here) was supposed to have been withdrawn

103 See People v. Sanni, No. SA047322, 2004 WL 435253, at *4 (Cal. Dist. Ct. App.

Mar. 10, 2004).
'04 See People v. Howard, 162 Cal. App.3d.8, 20 (1984).
105 See People v. Willis, 46 P.3d 898, 908-09 (Cal. 2002); People v. Ferguson, 109

Cal. App.4th 367, 373 (Cal. Dist. Ct. App. 2003).
106 See Illinois v. Krull, 480 U.S. 340, 355 (1987); United States v. Leon, 468 U.S.

897, 923 (1984).
'0' 162 Cal.App.3d at 12.
108 870 F.2d 880, 882 (2d Cir. 1989).

109 Id.
110 Id.
111 Id.
112 id.



UTAH LAW REVIEW

pursuant to the earlier plea bargain.'13 Towne was arrested on the fugitive warrant,
and a search incident to that arrest revealed a gun, which helped lead to a search
warrant for Towne's residence, which led to the discovery of many more guns,
which led to a federal indictment for eight gun offenses, which led to convictions
on all counts and ultimately, with applicable penalty enhancements, to a sentence
of imprisonment totaling seventy years.1 14 Although there were some earlier
uncertain anecdotal reports from Towne's acquaintances that the New Hampshire
charges might have been resolved, Blais did not learn of the resolution of the New
Hampshire charges by the Vermont plea until after arresting Towne. 15

Towne, of course, sought to suppress all of the firearms as a fruit of an illegal
arrest, based as it was on a fugitive warrant that should have been withdrawn
pursuant to the plea agreement." 6' That motion was denied, and that ruling was
affirmed on appeal, the Second Circuit tersely concluding that there was probable
cause for the arrest based on the New Hampshire warrant and, citing Leon, that
"[a]pplying the exclusionary rule in this case would not further the purpose of the
rule, which is to deter police misconduct, because it was objectively reasonable for
Sergeant Blais to rely on the New Hampshire warrant in arresting the
defendant."'117

So what exactly became of the "No Reliance by Law Enforcement upon Law
Enforcement" principle? Suppose that law enforcement officers fail (acting at least
negligently) to withdraw a no longer valid warrant and then other officers from the
same police agency in the same jurisdiction act on that warrant, leading to the
discovery of evidence. Would the exclusionary rule apply to suppress that evidence
or would the good faith exception rescue the state?

Using the various models available for understanding the limits of the good
faith exception, I would say that, in the hypothetical situation just described, the
evidence in question would almost certainly have to be excluded. The at-fault
actors-the police-do not qualify as an immune category of persons under the
Exemptions Model or the Reliance and Exemptions Model. One might argue for
the state under the Reliance or Objective Good Faith Models, but Leon specifically
prohibits the circular reliance advanced here. Only under a Minor Transgressions
Model, and only if the reason for the failure to clear the warrant was seen as
particularly forgivable, would the state have any hope of sharing the evidence with
the members of ajury.

So why did the Second Circuit so blithely come down the other way? Well,
the only factual distinction between Towne and the above hypothetical variation is
that, in the actual scenario, the at-fault law enforcement actors were from another
jurisdiction, indeed from another sovereign. Assuming that there is no cross-
jurisdictional collusion (and there is certainly not even a hint of that in Towne),

113 Id.
114 Id. at 883.
115 Id.
116 Id..at 883-84.
"' Id. at 885.

[No. 2



2008] A QUARTER CENTURY OF EXPERIENCE ON LEON AND "GOOD FAITH" 535

should law enforcement be able to rely in good faith upon the less than good faith
efforts of the police from somewhere else? From the state's perspective, the
question might be rephrased as whether the citizens and government of one
sovereign should suffer exclusion of evidence because of the errors, willful or
otherwise, of the police of another sovereign?

The answer might well be "no," for reasons that perhaps affected the Towne
decision but which the court neglected to articulate. One could certainly make the
case that exclusion of evidence in the courts and criminal prosecutions of one
jurisdiction causes no great loss to law enforcement authorities in the other,
offending jurisdiction. To the extent that there is significant interjurisdictional
cooperation, the hope of cross-jurisdictional deterrence might increase. And of
course, the police of one jurisdiction might wish to avoid the fate of their
counterparts elsewhere, but even that assumes that police know what is happening
elsewhere. Even in neighboring states like Vermont and New Hampshire, it is only
remotely likely that the police of one state have any idea of the impact of the
exclusionary rule in the other state.

Assuming the result in Towne makes some sense, what does it tell us about
our various interpretive models? Well, the Exemptions Model and the Reliance and
Exemptions Model cannot accommodate Towne unless foreign police are added to
the categories of exempt actors. However, that modification may overcompensate,
as there are probably circumstances in which reliance on foreign police ought not
to be excused and in which deterrence could be accomplished by the application of
the exclusionary rule. It may actually be the Objective Good Faith Model, and in
some cases the Reliance Model, that work best here. By any definition, it is hard to
imagine how Blais, the Vermont investigator, could have done better. 118 Under an
Objective Good Faith Model, and perhaps a Reliance Model, law enforcement
authorities in one jurisdiction need not suffer the loss of evidence for Fourth
Amendment violations performed or caused by foreign police, at least where the
objectionable behavior was entirely unilateral and not the product of any joint
enterprise and where the prosecuting jurisdiction could not have reasonably been
expected to discover the problem.

In this regard, consider United States v. Peterson,119 an opinion authored by
then Judge, and now Justice of the United States Supreme Court, Anthony M.
Kennedy. In Peterson, a joint venture between United States and Philippine
narcotics authorities eventually led to the warrantless seizure by American officials
of a large quantity of marijuana. 120 That seizure was the consequence of
information gathered from a wiretap by Philippine agents. 121 Because the

118 Even under the apparent "you better check twice" rule of Nebraska, see supra

notes 91-96 and accompanying text, Blais looks good, for that is exactly what he did. He
found the outstanding warrant via a computer check, and then contacted New Hampshire
directly to confirm that there was actually an outstanding warrant, receiving consistently
inaccurate information on both occasions. Towne, 870 F.2d at 882.

119 812 F.2d 486 (9th Cir. 1987).120 Id. at 488-89.
121 Id.
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investigation was a joint international venture, the Fourth Amendment applied to
the wiretap by the Philippine police conducted in the Philippines,122 which in turn
required an examination of the compliance by the Philippine authorities with
Philippine law in executing the wiretap. 123 Assuming that the wiretap did not
comply with Philippine law, the court nevertheless concluded that the evidence
seized by the American agents would not be barred by the exclusionary rule
because of the Leon good faith exception. 124 The court concluded that "the
reasoning [in Leon] applies as well to reliance on foreign law enforcement officers'
representations that there has been compliance with their own law."'' 25 The court
noted that "American law enforcement officers were not in an advantageous
position to judge whether the search was lawful.' 26 However, "the federal officers
sought, and received, assurances from high ranking law enforcement authorities in
the Philippines that all necessary authorization was being obtained."'' 27 Under these
circumstances, "[t]he reliance in this case [on foreign law officers] was objectively
reasonable."

28

F. Reliance upon Prosecutors

While the Leon line of cases speaks solely in terms of targeting the
exclusionary rule to condition the behavior of the police, in none of those cases
were prosecutors juxtaposed with police officers in this context. The failure to
include prosecutors surely came about only because of the division of labor
between police and prosecutors with regard to searches and seizures. No serious
argument can be advanced that prosecutors share the disinterested or neutral
position of judges, legislators, and court clerks. Prosecutors are law enforcement
just as surely as are police officers, albeit in a different context.

Consequently, the conduct of prosecutors does not in and of itself qualify
under the good faith exception, 129 and reliance by police officers upon prosecutors
no more qualifies as good faith than reliance by police officers upon other police
officers. Prosecutors are not an exempt group under the Exemptions Model, and
reliance upon prosecutors is legally irrelevant under both the Reliance and
Objective Good Faith Models.

122 I. at 490-91.
123 Id. at 491.
124 Id. at 492.
125 id.

126 id.

127 id.

128 id.

129 Cf State v. Thompson, 810 P.2d 415 (Utah 1991) (holding good faith exception

inapplicable to illegal subpoenas issued by the Attorney General).
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G. Probable Cause Outside the Supporting Affidavit

The basic fact pattern that triggered the good faith exception in Leon is one in
which a magistrate determines that an affidavit establishes probable cause, a
warrant is issued and executed, and subsequently a court determines that the
affidavit did not establish probable cause. Leon makes clear, however, that
exclusion remains an appropriate remedy where the police "have no reasonable
grounds for believing that the warrant was properly issued." 130 One such
circumstance would be where the affidavit is "so lacking in indicia of probable
cause as to render official belief in its existence entirely unreasonable."' 131

Prior to Leon, a judge examining an affidavit, either prior to issuing a search
warrant or thereafter, had but two options: either there was probable cause or there
was not. After Leon, these remain the only two options for the warrant-issuing
magistrate. However, after Leon, the post-warrant court reviewing the affidavit
must choose from three options:

(A) The affidavit establishes probable cause;
(B) The affidavit does not establish probable cause, but the police could

reasonably believe that the magistrate who found probable cause
was correct; and

(C) The affidavit does not establish probable cause, and the police could
not reasonably believe that the magistrate who found probable cause
was correct.

Option A requires denial of the motion to suppress. because no Fourth
Amendment violation has occurred. Option B requires denial of the motion to
suppress because, although a Fourth Amendment violation has occurred, no
exclusionary rule remedy is available because of the good faith exception. Only
Option C requires granting the motion to suppress.

The question that has arisen is whether, assuming the reviewing court cannot
find that the warrant was properly issued because the affidavit establishes probable
cause (that is, Option A is rejected), what information may the court consider in
determining whether it was reasonable to trust the magistrate's finding of probable
cause (Option B) or not (Option C)? Specifically, in determining the
reasonableness of the officer's reliance upon the magistrate, is the court limited to
the affidavit or may the court consider other information known to the officer?
Depending upon the particular court, the answer varies, sometimes depending upon
whether the additional information actually establishes probable cause, whether the
additional information was otherwise communicated to the magistrate, whether the
additional information was conveyed not at all or merely inadequately in the

130 United States v. Leon, 468 U.S. 897, 923 (1984).

131 Id. (quoting Brown v. Illinois, 422 U.S. 590, 610-11 (1975) (Powell, J., concurring

in part)).
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affidavit, or upon the explanation for why the information was not included in the
affidavit.

Consider the cases of United States v. Martin132 and United States v.
Laughton.133 In Martin, the search warrant was issued based upon an affidavit
recounting information obtained from an informant. 134 The affidavit, as assessed
by the reviewing courts, failed to establish probable cause in that it lacked specific
dates and times establishing freshness and connecting the current residents of the
relevant apartment with the events recounted by the informant. 135 Testimony by the
affiant at a suppression hearing improved the quality and quantity of the evidence
supporting probable cause. 36 The court concluded that the police reasonably
believed that probable cause existed, 137 even on the face of the affidavit. 138 More
importantly, for our purposes, the court held that it could consider information
known to the officer, but not contained in the affidavit, in determining whether the
Leon good faith exception applies. 139

By contrast, in Laughton, a warrant to search a particular residence was issued
based upon an affidavit that set out, in conclusory terms, that a reliable,
confidential informant had made recent, observed, controlled purchases of
methamphetamine and that the informant had observed the defendant in possession
of controlled substances on his person and in his home. 140 As in Martin, the
Laughton reviewing courts found probable cause lacking because the affidavit
lacked specificity, in this case failing to link the residence to be searched either to
the defendant or to the observed criminal activity. 41 In fact, the controlled buys
were made from the defendant in his home, the observations of drugs were made in
that same home, and the defendant's home was the specified location to be
searched in the warrant application. 42 The circuit court concluded that such
information, not specified in the affidavit, could not be considered in determining
potential qualification for the Leon good faith exception to the exclusionary rule. 143

The rule followed in Laughton has been endorsed by some commentators.
One endorsement suggests that it is a necessary corollary to the Leon good faith
exception for affidavits manifestly lacking probable cause. 144 Another, on the
unstated presumption that the Reliance Model is the appropriate reading of the
Leon rule, has pointed out that the police could not be said to have relied on the

132 297 F.3d 1308 (1 1th Cir. 2002).
133 409 F.3d 744 (6th Cir. 2005).
134 297 F.3d at 1310-11.
1
3 5 Id. at 1315.
136 See id. at 1312.
137 Id. at 1320.
31Id. at 1315.
139 Id. at 1318.
140 409 F.3d 744, 746-47 (6th Cir. 2005).
141 Id. at 747.
142 Id. at 746-47.
143 Id. at 751-52.

144 LAFAVE, supra note 37, § 1.3 at 16.
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magistrate's assessment of the affidavit if probable cause, or a reasonable, good
faith belief in the existence of probable cause, is predicated on information not
shared with the magistrate.

14 5

There is something to be said for the Laughton rule. Under the Exemptions
Model, the error made in failing to disclose information to the magistrate is that of
the police, manifestly not a group exempt from the exclusionary rule. Under the
Reliance Model, it certainly would appear that the police had not relied on the
judiciary when they did not share the relevant information with the magistrate. As
a consequence of these, it would appear that the police might also come up short
under the Objective Good Faith Model.

But are these conclusions really accurate? Is Laughton really an
implementation of Leon? Or is it really just a mechanical reconnection of the
exclusionary rule with the Fourth Amendment, an unthinking marriage that Leon
sought to avoid?

Let's start by distinguishing between two situations. In Situation One, an
officer has four distinct pieces of evidence supporting probable cause. For
whatever reason, she includes two of those items in her affidavit in support of her
application for a warrant, and does not otherwise disclose the other two to the
magistrate. For whatever reason, the magistrate issues the warrant, although
probable cause is indeed lacking on the face of the affidavit, so much so that no
reasonable police officer could have believed in good faith that probable cause had
been established by the affidavit. In fact, not only does the affidavit fail to establish
probable cause, it essentially disestablishes it. With no reason to believe that there
is more supportive evidence than the two items mentioned in the affidavit, a
reasonable reader of the affidavit would conclude that, not only does the affidavit
fail to establish probable cause, but further, the police do not have probable cause.
The problem, at least to all reasonable appearances, is not with the inadequacy of
the draftsmanship, but with the inadequacy of the facts as they exist in the world.
Had the Laughton court addressed such a case as this, the result would have been
easily defensible, for all the reasons discussed above.

In Situation Two, the affidavit as written fails to establish probable cause or
even a basis for a reasonable belief in probable cause. However, unlike Situation
One, the Situation Two affidavit does not disestablish probable cause. For
example, the affidavit is simply missing details, raising obvious questions, the
answers to which may well establish probable cause, or at least "good faith."
Suppose the affidavit specifies certain events, but does not detail when or where
they occurred (unlike in Situation One, the reader of the Situation Two affidavit
knows from the face of the affidavit that these events had to have occurred at some
specific time and at some specific place). Suppose further that the actual
specifications of when and where these events took place would establish probable

145 See generally Derek V. Smith, Note, What Were They Thinking? Officers'

Subjective Knowledge and the "Good Faith" Exception of Fourth Amendment
Jurisprudence-United States v. Laughton, 74 U. CIN. L. REV. 1525, 1536-37, 1544-45
(2006).
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cause. The magistrate, for whatever reason, does not inquire as to when or where,
but rather simply issues the warrant.

In Situation One, the sole party at fault for the inadequacy of the affidavit is
the police officer. However, in Situation Two, there are two contributors by
nonfeasance-the officer who did not tell and the magistrate who did not ask.
Between the two of them, the magistrate is generally regarded as having superior
knowledge and experience about affidavits establishing probable cause.
Furthermore, while it is not the job of the magistrate to assist the police in
establishing probable cause, neither is it the job of the magistrate to frustrate the
operation of the criminal justice system by denying warrant applications because
the police officer may not be sufficiently skilled verbally or trained legally to be a
magistrate. When it is apparent from the face of the affidavit that probable cause
turns on the specification of a detail, should not the magistrate ask the obvious
question? Magistrates do routinely inquire under these circumstances. And if the
magistrate issues the warrant without so inquiring, is not the obvious inference to
be made that either the magistrate believed probable cause was established without
the unspecified detail (in which case is not the magistrate the one who has erred
under the Exemptions Model) or the magistrate thought the inference favorable to
the government was apparent from the face of the affidavit (in which case is not
the officer acting in good faith under either the Reliance Model or the Objective
Good Faith Model)?

With this dichotomy in mind, a re-examination of Laughton is in order. The
Laughton court and its enthusiasts may have imagined that it was deciding a
Situation One case, but it was actually deciding a Situation Two case. First of all, it
is readily apparent that the police did in fact (although not in the affidavit) have
probable cause. 146 Within days of the application to search Laughton's home, a
confidential informant had seen drugs and a firearm in Laughton's home, a report
that was corroborated by two controlled buys of drugs from the defendant's home,
the second of which involved an observed meeting between the defendant and the
informant outside the defendant's home before the transaction inside. 147 The poorly
drafted affidavit failed to specify that the place to be searched was the defendant's
home where the drugs were observed and the transactions took place (although it
was).148 That the magistrate did not inquire to make the connection almost surely
suggests that he thought, wrongly, that the connection was apparent.

However, the Leon issue is not the sufficiency of the affidavit; it is the
reasonableness of the officer's faith in the magistrate's reliance on that affidavit.
Since the issue is what the affiant officer reasonably believed, then what principled
reason can there be for refusing to consider the officer's knowledge that the place
to be searched was the defendant's home, the very place where the controlled buys
took place and the very place where the drugs were observed? It is difficult to

146 In fact, between Laughton and Martin, probable cause plainly existed in Laughton,

which granted suppression, and arguably did not exist in Martin, which denied suppression.
"4 Laughton, 409 F.3d at 746-47.
'Id. at 749.
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imagine a fact more relevant to the question of why the officer reasonably and in
good faith believed the magistrate's finding of probable cause was a correct one.

Once one recognizes the distinction between a Situation One affidavit and a
Situation Two affidavit, allowing evidence of what the police knew beyond the
four comers of the affidavit is perfectly sensible in the latter situation. Such
evidence is considered, not to establish probable cause or even to establish a
reasonable belief in probable cause. With a Situation Two affidavit, such evidence
is considered solely on the question of how a reasonable officer, having such
knowledge, could reasonably believe that the magistrate read the affidavit as
establishing probable cause. Police officers, like the rest of us, may not notice
ambiguities or missing details in their written work product unless and until these
deficiencies are called to their attention. And like all of us, police officers may
reasonably perceive a nonobvious point as an obvious one precisely because of
their possession of additional information. I am unable to recall any other
circumstance in which the law suggests that the trier of fact assess the
reasonableness of a person's beliefs and perceptions without allowing evidence of
information possessed by that very person.

Finally, if we return to first principles in Leon, Laughton as applied to a
Situation Two affidavit seems not the least consistent with the values underlying
Leon. From the court's opinion in Laughton, it is certainly possible that the
exclusionary rule operated to insulate from prosecution an individual guilty of
several felonies, and to accomplish what end? To deter police officers from
negligently excluding favorable details in affidavits, which affidavits plainly alert
magistrates to inquire as to those details in any case in which the magistrate thinks
those details are important and not already apparent?

An illustration of this approach to a Situation Two affidavit is United States v.
Holt.149 In Holt, a warrant was issued based upon information from a confidential
informant, characterized in the affidavit as a "reliable s6urce."' 5 ° Willis, the affiant
police officer, testified at the suppression hearing to several specific prior tips from
this informant that had proven reliable in the past.1 51 The court allowed
consideration of such testimony supplemental to the more general representation in
the affidavit, not to establish probable cause, but rather because "Willis'
knowledge that the [confidential informant] was reliable made his reliance on the
warrant objectively reasonable under the Leon good faith exception."152

A second and similar variation of the question in this subsection arises when,
although there is no ambiguity or absent details in the affidavit, the affidavit
contains an obvious misstatement negating probable cause. The issue is starkly
presented by comparing United States v. Gary153 with Greenstreet v. State.154 In

149 132 Fed.App'x 79 (8th Cir. 2005).

'
5o Id. at 80-81.

151 Id. at 81.
152 id.
113 420 F. Supp. 2d 470 (ED. Va. 2006).
154 898 A.2d 961 (Md. 2006).
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Gary, in an effort to establish probable cause to search a residence for narcotics,
the officer submitted an affidavit on March 26, 2005, containing various averments
including, most importantly, that a search of Gary's trash can on March 25, 2004,
revealed drug paraphernalia and drug residue.'55 The actual trash can search
occurred on March 25, 2005.156 The 2004 reference in the affidavit as submitted
was apparently a typographical error. 157 The magistrate, who later testified that he
"read" the affidavit as stating the trash can search occurred in 2005, issued the
warrant. 158 Read as written (2004) the affidavit failed to establish probable
cause;159 read as intended (2005), the affidavit did establish probable cause. 160

The court determined that the evidence seized pursuant to the search warrant
was saved by the Leon good faith exception. 161 The court determined that a
reasonable officer would conclude that a magistrate issuing the warrant must have
understood that the trash search occurred a day, and not a year and a day, earlier, 162

and further that the purpose of the exclusionary rule would not be accomplished by
sanctioning a typographical error.163

In Greenstreet, in support of an April 15, 2004, application for a residential
search warrant, the officer submitted an affidavit including an averment that on
April 14, 2003, a search of Greenstreet's trash can revealed drug paraphernalia and
drug residue. 64 Like Gary, the Greenstreet magistrate issued the warrant. 65 Like
the affidavit in Gary, the affidavit as written failed to establish probable cause, 166

although in reality the trash search occurred on April 14, 2004, which indisputably
established probable cause. 167 The court concluded that the Leon good faith
exception did not apply, as the affidavit as written could not be understood by a
reasonable officer as establishing probable cause. 168

15' 420 F. Supp. 2d at 473.
156 Id. at 474.
157 id.
158 id.

9 Id. at 476-77.
160 Id. at 477-79.
161 Id. at 490.
162 id.

163 Id. at 490-9 1.

164 Greenstreet v. State, 659, 898 A.2d 961, 965 (Md. 2006).
165 Id. at 964.
166 Id. at 974.
167 See id. at 967.
168 Id. at 979. In concluding that no reasonable person could read the affidavit and

understand that the 2003 trash search date was a typographical error, the court had to
ignore the following: (1) the trash search was sequenced last in the affidavit following
events that began only one month before the date of the affidavit, (2) the affidavit indicated
trash collection in the neighborhood occurred on Wednesdays and Saturdays, which would
have included April 14, 2004, but not April 14, 2003, and (3) the implausibility of the
police conducting a trash search and then sitting on the results for one year and one day
before imagining the information was not too stale to obtain a search warrant. The court
dismissed this last point with the remark that "[i]t is a known police practice sometimes to
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Greenstreet is not a decision of which any court should be proud. First of all,
it is manifestly silly to imagine that in reality the trash search occurred in 2003 and
not 2004. Second, the self-imposed blinders precluding the acceptance of evidence
as to the typographical error and the actual date of the trash search fundamentally
misconstrues the nature of the inquiry. The issue was not what the affidavit said,
although even as to that issue a sensible reader would have easily understood what
the Maryland court stubbornly refused to see. The real issue was the objectively
reasonable good faith of the officer, and nothing in Leon precludes looking beyond
the language of the affidavit to determine the officer's state of mind when the very
language of the affidavit demands that inquiry. That the magistrate failed to clarify,
or even notice, the date discrepancy can only be sensibly explained by the fact that
the magistrate knew the trash search really took place in 2004. To conclude that no
reasonable police officer could believe that the magistrate gave the affidavit the
most sensible reading is itself nonsensical.

When an affidavit would cause a reasonable magistrate to suspect an
inadvertent misstatement has occurred, the situation is the same as when the
affidavit contains basic information lacking only details. In neither case does the
affidavit on its face establish that probable cause does not exist. In both cases,
magistrates should, and often do, inquire for clarification. If the magistrate does
not do so, then either the magistrate has erred or is satisfied that probable cause
exists without further clarification. In any case, once the magistrate signs off on the
warrant, accepting additional evidence to accurately determine the understanding
of the affidavit is often the most sensible way to determine the reasonableness of
the officer's reliance on the magistrate's decision. Nothing in Leon precludes this
inquiry under any of these circumstances.

What if there is some ambiguity or missing detail in the affidavit, and the
magistrate inquires of the affiant to secure the necessary information? In United
States v. Frazier,169 a federal agent submitted six affidavits in support of
applications for six search warrants. 170 During the application process, the agent
advised the magistrate of an additional, incriminating fact, and the magistrate
directed the agent to amend each of the six affidavits to include this fact. 71 The
agent complied as to five of the affidavits, but inadvertently failed to conform the
sixth as directed.172 The magistrate, unaware of the failure to amend the sixth
affidavit, issued all six warrants, but the sixth, the one lacking the amended
affidavit, was later determined to have been issued without probable cause. 73

Distinguishing Laughton, the court was "unable to envision any scenario in which
a rule excluding from the Leon analysis information known to the officer and

wait to act on evidence of illegal activity for an extended period of time before seeking a
warrant." Id. at 979-80.

169 423 F.3d 526, 530 (6th Cir. 2005).
170 id.
171 Id.
172 Id.
73Id. at 530, 533.
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revealed to the magistrate would deter police misconduct,"'' 74 and held "that a court
reviewing an officer's good faith under Leon may look beyond the four comers of
the warrant affidavit to information that was known to the officer and revealed to
the issuing magistrate."'

' 75

This result seems obviously correct. Because the additional information was
actually considered by the magistrate, it presents none of the difficulties presented
in Laughton.176 This scenario would appear to qualify for the good faith exception
under each of the Exemptions, Reliance and Objective Good Faith Models, and is
as well a promising candidate for the good faith exception under the Minor
Transgressions Model.

What if the deficiency in the affidavit was purely ministerial? Should the
court accept evidence explaining the source of the error or supplementing an
inadvertently incomplete affidavit? In United States v. Hove, a police officer
sought a search warrant for the residence of the defendant's father., 77 It was not
disputed, based upon the officer's postwarrant account, that the officer had
probable cause linking Hove to the crime, as well as probable cause linking Hove
to the targeted residence. 178 According to the officer, he dictated all this
information to a stenographer, but the resulting affidavit failed to include any of
the information linking Hove to the target residence, an omission noticed neither
by the affiant officer nor the prosecutor. 179 Consequently, the affidavit as submitted
failed to establish probable cause to seaich the residence. 180 Somehow, the
magistrate issued the warrant and incriminating evidence was found.'8 ' Concluding
first that the affidavit as submitted was so manifestly lacking in probable cause that
no reasonable officer could believe it sufficient, 82 the court then reversed the
district court's finding of good faith because "Leon does not extend.., to allow
the consideration of facts known only to an, officer and not presented to a
magistrate."'

83

Hove is certainly distinguishable from some of the cases discussed earlier.
Unlike Frazier, the additional information was not disclosed to the warrant-issuing
magistrate. Unlike Martin, Laughton, and Holz, the additional information did not
merely detail or clarify facts presented in the affidavit; a person reading the Hove
affidavit would not, by virtue of evidence pointing the finger at Hove, understand
that there was other evidence pointing to her father's residence. The Hove affidavit
is, in the language used earlier, a Situation One affidavit. Nor is Hove like the law

114 Id. at 535. The court characterized the agent's failure to conform the sixth affidavit

as a "scrivener's error." Id.
'_Id. at 535-36.

176 See supra notes 140-148 and accompanying text.
177 848 F.2d 137, 138-39 (9th Cir. 1988).
378 Id. at 140.
179 id.
180 Id.

18l Id.
182 Id.
183 id.
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enforcement clerical employee cases; 184 whatever transcription error was made
would have been inconsequential if the police or prosecutor had exercised even
minimal care.

Given that the error was made by the police and prosecutor, it does not qualify
as good faith under the Exemptions Model. There was no reliance under the
Reliance Model. Unless negligence is considered reasonable, the Objective Good
Faith Model is not promising. Only the Minor Transgressions Model could
possibly provide a safe harbor. The argument for distinguishing Hove from other
Situation One affidavit cases is that the error-a failure to proofread before signing
a sworn statement-is arguably too minor to be exclusion-worthy. 185

However, to state the proposition is virtually to refute it. Leon specifically
contemplates application of the exclusionary rule to at least some negligent
conduct. 186 Leon also disqualifies from the good faith exception affidavits
manifestly lacking probable cause.' 87 Unless the affidavit alerts the magistrate to a
reason for further inquiry, or unless the police or prosecutors have actually
communicated additional information to the magistrate, it does not appear to be
consistent with Leon to allow additional evidence of probable cause to establish
"good faith."

H. Warrant Defects

In United States v. Riccardi, police developed probable cause that the
defendant was a child pornographer who had enticed boys to pose naked for
photographs and to engage in certain acts, and that evidence of these crimes was
located at Riccardi's residence. 88 A search warrant was issued for Riccardi's
home, limited to specified items of evidence linked to child pornography. 89 The
warrant was executed and turned up .evidence which in turn established probable
cause to believe that pornographic images of children were located on the
defendant's home computer 90 A second search warrant was obtained to search
Riccardi's home computer, but the second warrant, unlike the first, was not limited
to evidence of child pornography.' 9 ' Execution of the second warrant revealed
further incriminating evidence, including photographic images of persons who

184 See supra Part.III.D.
185 Hove, 848 F.2d at 141 (Lovell, J., dissenting).
186 United States v. Leon, 468 U.S. 897, 919 (1984) (citing United States v. Peltier,

422 U.S. 531, 539 (1975)).
187 Id. at 923 (citing Brown v. Illinois, 422 U.S. 590, 610-11 (1975) (Powell, J.,

concurring in part); Illinois v. Gates, 462 U.S. 213, 263-64 (1983) (White, J., concurring in
the judgment)).

18f405 F.3d 852, 856-57 (10th Cir. 2005), cert. denied, 546 U.S. 919 (2005), reh'g
denied, 546 U.S. 1083 (2005).

18 9 Id. at 857-58.
190 Id. at 857-58, 860-61.
'9' Id. at 858.
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later testified against Riccardi. 92 The officers who executed the second warrant
confirmed with the affiant and prosecutors that the warrant authorized the search
for, and seizure of, evidence of child pornography, consistent with the supporting-
affidavit, and limited their search and seizures to such evidence. 193 While the
second warrant as issued failed the particularity requirement of the Fourth
Amendment, 194 both the district and circuit courts found the acquired evidence to
be saved by the good faith exception to the exclusionary rule. 195

Leon cautioned that the good faith exception will not apply when a warrant is
"so facially deficient-for example, in failing to particularize the place to be
searched or the things to be seized-that the executing officers cannot reasonably
presume it to be valid."'196 The circumstance most obviously contemplated by this
description in Leon is one in which police seek and obtain an overbroad warrant,
and then execute a search consistent with such a warrant. However, that is not what
occurred in Riccardi. The Riccardi police neither sought nor executed an
overbroad warrant.1 97 The search for which authorization was sought and which
was in fact performed suffered not at all from an absence of particularity.' 98 Only
the warrant itself was lacking, and then only because it conformed neither to the
search sought nor the one accomplished. 199 The problem, then, was not actual, or
even conceptual; the problem was verbal. In this respect, the magistrate almost
surely understood the warrant exactly as did the police. How could it be said that a
reasonable police officer could not reasonably believe what was actually true:
everyone understood the authorized search to be limited to evidence of child
pornography?

The portions of the process for which the police had exclusive
responsibility-the application for, and execution of, the warrant-were
circumscribed consistent with the particularity requirement. Only the portion of the
process for which the magistrate was ultimately responsible-the warrant itself-
was lacking. Under the Exemptions Model, the only actor who consistently failed
to perform with the requisite particularity-the magistrate-is outside the scope of
the exclusionary rule sanction. Under the Reliance Model, the police could
reasonably rely upon the magistrate's apparent conclusion that the language of the
warrant conformed to the particularized search as sought and executed. For both
reasons, good faith is also present under the Objective Good Faith Model.
Moreover, when police officers understand by their affidavit and search behavior
that the search is appropriately circumscribed, the failure to check the warrant to
insure the authorizing language conforms is seemingly too trivial to warrant the
exclusionary rule remedy under the Minor Transgressions Model.

192 Id. at 858-59.
193 Id. at 858-59, 864.
194 Id. at 861-63.

'9' Id. at 863-64.
196 United States v. Leon, 468 U.S. 897, 923 (1984).
197 See Riccardi, 405 F.3d at 858-59, 864.
198 See id. at 864.

'9 9 Id. at 861-64.
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I. Defects in the Process of Acquiring a Warrant

A warrant that is issued in noncompliance with warrant procedure
requirements is an invalid warrant, and a search conducted on such authority is
essentially a warrantless search. Consequently, such a search is in violation of the
Fourth Amendment in any circumstance in which a warrant is required. Under
what circumstances would the evidence thus seized escape exclusion under the
good faith exception? The answers vary.

For example, in United States v. Matias, the good faith exception controlled
where, during a telephone application for a warrant, neither the prosecutor nor the
federal agent whose representations established probable cause were placed under
oath as required by governing criminal procedure rules.200 Similarly, in United
States v. Clutchette, the evidence in question was seized pursuant to a telephone
warrant arguably acquired without the exigency necessary under state law to
excuse a written application; 20 1 the court ruled that, even in the event that the
warrant was invalid, the good faith exception insulated the fruits of the search from
exclusion.20 2 By contrast, the Leon good faith exception has been ruled
inapplicable where the affiant government agent was not a law enforcement officer
authorized to obtain a warrant under federal law,203 where the warrant was signed
in blank by a judge and actually issued on the decision of a clerk, 204 where the
warrant-issuing state court judge lacked jurisdiction to issue a warrant to search
property on Indian lands,20 5 where the issuing judge from one circuit lacked
jurisdiction to issue a warrant to be executed in another circuit,20 6 and where the
warrant was issued by a retired judge having no legal authority to issue the
warrant.

20 7

Most of these are consistent with at least one of the models for construing the
good faith exception. Under the Exemptions Model, a technical defect in the
process of obtaining the warrant is not free from the exclusionary rule remedy if
law enforcement is responsible for the defect. Under the Reliance Model,
immunity from suppression is only available if law enforcement truly relied upon
reliable authority. In Whiting, the defect was the investigating officer himself.208

And while in Stewart, 209 Baker,210 and Scott,21 1 the defect involved the authority of
the issuing magistrate, in each case the police were aware of the defective

200 836 F.2d 744, 747 (2d Cir. 1988).
201 24 F.3d 577, 580 (4th Cir. 1994).
202 Id. at 581-82.
203 United States v. Whiting, 781 F.2d 692, 694-95, 698-99 (9th Cir. 1986).
204 Stewart v. State, 711 S.W.2d 787, 788-89 (Ark. 1986).
205 United States v. Baker, 894 F.2d 1144, 1147-49 (10th Cir. 1990).
206 State v. Wilson, 618 N.W.2d 513, 516 (S.D. 2000).
207 United States v. Scott, 260 F.3d 512, 515 (6th Cir. 2001).
208 781 F.2d at 699.
209 711 S.W. 2d 787, 788-89.
210 894 F.2d at 1148-49.
211260 F.3d at 515.
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condition, and could hardly qualify under the Objective Good Faith Model.
Clutchette212 is also consistent with the various models, for any judicial -error in
determining exigency, like a judicial error in determining probable cause, is
immune from the exclusionary rule under the Exemptions Model and a proper
subject of police reliance under the Reliance Model.

However, if police participation in, or at least knowledge of, the defective
condition is enough to disqualify the state from the good faith exception, then
Matias might appear to be wrongly decided.213 In Matias, law enforcement
officials were certainly participants in their own failure to be sworn. Matias, then,
appears to be consistent only with the Minor Transgressions Model. Indeed, the
Matias court moved quickly to the conclusion that suppression was not warranted
"[b]ecause the failure to put the agent formally under oath was obviously an
oversight.,

214

Singularly problematic among this group is Wilson, in which the South
Dakota court appears to have completely misapprehended the very point of the
Leon line of cases. 15 Wilson, you might recall, involved a judge of one circuit
issuing an extrajurisdictional warrant for a search in another circuit. In fact, both
the warrant-seeking officer and the warrant-issuing judge believed the latter was
authorized to issue the warrant, based upon an order issued by the Chief Justice of
the State Supreme Court.217 The problem was that the order had been rescinded, 1 8

although there was no indication that the affiant police officer had actual or even
constructive knowledge of the revocation of authority. The South Dakota court
dismissed the state's reliance upon Leon with the curt pronouncement that
"[a]ctions by a police officer cannot be used to create jurisdiction, even when done
in good faith.,

2 19

True enough, yet breathtakingly beside the point. Whatever Leon does say, it
says not a word to suggest that jurisdiction of the warrant-issuing court is the
touchstone of the good faith of the police. Jurisdiction has only to do with the
validity of the warrant, which is the Fourth Amendment issue. Leon makes
absolutely clear that the exclusionary rule question is an entirely separate question
and that the good faith exception is premised on the notion that the exclusionary
rule question is not answered by pointing only to the fact of a Fourth Amendment
violation. If, in Wilson, the police officer objectively and reasonably believed the
judge had authority to issue the warrant, and if the officer reasonably relied upon
the judge's issuance of the warrant as confirmation that probable cause existed and
that the judge had the requisite authority to issue the warrant, the case for the good
faith exception is clear. The mistaken actor-the judge-is not the proper target of

212 United States v. Clutchette, 24 F.3d 577 (4th Cir. 1994).
213 United States v. Matias, 836 F.2d 744 (2d Cir. 1988).
214 Id. at 747.
215 State v. Wilson, 618 N.W. 2d 513 (S.D. 2000).
216 Id. at 515.
217 Id. at 516.
21 8 id.
219 Id. 520.
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the exclusionary rule under the Exemptions Model. The officer acted, not on his
own, but with reasonable reliance on the judge under the Reliance Model. Having
done everything one should expect him to do, the officer's conduct qualifies under
the Objective Good Faith Model.

J. "Scope of Search" Problems

In Leon, the Court cautioned that its "discussion of the deterrent effect of
excluding evidence obtained in reasonable reliance on a subsequently invalidated
warrant assumes, of course, that the officers properly executed the warrant and
searched only those places and for those objects that it was reasonable to believe
were covered by the warrant. 22° One scholar has suggested that this language
indicates that "Fourth Amendment violations relating to execution. of the warrant
are unaffected by Leon,"22' but the very language chosen by the Court seems to
defeat this categorical exclusion. Why would the Court have chosen the phrase
"reasonable to believe" in describing a Leon-qualifying execution of a warrant
unless the Court was contemplating a circumstance in which the scope of a search
pursuant to a warrant exceeded the scope of the warrant but was nevertheless based
upon the reasonable good faith of the officers?

Even before Leon, the Court had indicated that a search or seizure exceeding
its legitimate scope could, under specified circumstances, avoid the exclusionary
remedy. In.Hill v. California, the police had probable cause to arrest the defendant,

222for whom they had a verified address and description. At Hill's apartment, the
police encountered an occupant (Miller) matching Hill's description whom they
arrested in the belief that he was Hill.223 A search incident to that arrest produced
evidence later used to convict Hill. 4 The Court concluded that the reasonable
mistake by the officers regarding the identity of the individual arrested permitted
them to seize the evidence thereafter.225

Hill, decided as it was thirteen years before Leon, determined that the search
226and seizure of the evidence was reasonable under the Fourth Amendment, and

not that an unreasonable seizure nevertheless should avoid the exclusionary rule
remedy. With the benefits of hindsight, Hill could have been resolved with the
same result but using the Leon framework. After all, when the police entered Hill's
apartment to arrest Miller, and thereafter searched an area of Hill's apartment, they
did intrude upon Hill's Fourth Amendment rights and they did so without actually
having probable cause to arrest Miller. 7 Nevertheless, the conduct of the officers

220 United States v. Leon, 468 U.S. 897, 918 n.19 (1984).

221 LAFAVE, supra note 37, § 1.3 at 10 (2d ed. Supp. 1995).
22' 401 U.S. 797, 798-99, 802-03 (1971).
223 Id. at 799, 803-04. -

224 Id. at 799-80 1.
225 Id. at 804.
226 Id. at 804-05.
227 See id. at 798-99, 802-03.
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was in good faith and objectively reasonable, and no significant deterrence would
have been accomplished by the imposition of the exclusionary rule.

A somewhat comparable situation was presented to the Court, even after
Leon, in Maryland v. Garrison.228 In Garrison, the police obtained probable cause
and a warrant to search McWebb and his apartment, which the police reasonably
believed was the only apartment on the third floor of the specified address. 29 Only
after the search was underway and evidence later used to convict Garrison had
been seized did the police realize that the living area searched was divided into the
residence of McWebb and the residence of Garrison.23°

On the issue of "the reasonableness of the manner in which [the warrant] was
executed, ' 231 the Court reasoned that it "depends on whether the officers' failure to
realize the overbreadth of the warrant was objectively understandable and
reasonable. 232 Based on all the information that was known, or should have been
known,233 by the officers, the "officers' conduct was consistent with a reasonable
effort to ascertain and identify the place intended to be searched within the
meaning of the Fourth Amendment,... even if the warrant is interpreted as
authorizing a search limited to McWebb's apartment rather than the entire third
floor.

234

For reasons never explained,235 Garrison was resolved on the issue of a
Fourth Amendment violation (the search having been found to be reasonable)
rather than on the issue of the remedy (whether the exclusionary rule should be
applied). Certainly from the point of view of Garrison, whose home was searched
by police officers who possessed neither a warrant nor probable cause to do so, the
violation of his Fourth Amendment rights seems fairly certain. Analytically,
Garrison seems much more defensible as a decision about the exclusionary rule;
no significant deterrence was to be gained by excluding evidence where the police
conduct was in good faith and objectively reasonable. Certainly Garrison has had
some influence in understanding the full scope of Leon, and it would not be
surprising if Garrison is ultimately understood, like Sheppard, Krull, and Evans, as
an explication of the Leon good faith rule.

Returning to the focus of this section-the "scope of search" problems-what
if, along the lines of Garrison, the police execute a warrant to search in a location
not specifically authorized by the warrant? This scenario arises in at least two
situations. The first is where the police discover that the "intended" target of the

22' 480 U.S. 79 (1987).
229 Id. at 81.
230 Id.
231 Id. at 84.
232 Id. at 88.
233 Id. at 86.
234 Id. at 88-89.
235 The warrant in Garrison was issued and executed on May 21, 1982, id. at 80 n.1,

long before the Court's 1984 decision in Leon. Certainly it is understandable that the Court
would not want to apply Leon retroactively, particularly in a case in which the "good faith"
exception was likely never presented to the Maryland courts.
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search is other than that specified in the warrant. The second is where the area
searched is more expansive than that specified in the warrant.

Illustrative of the first of these situations, compare United States v. Owens,236

with United States v. Ellis.237 In Owens, the police developed probable cause to
search, among other places, a unit controlled by Owens in an apartment
building.238 Utility company records indicated that the apartment used by Owens
was number 336, and accordingly a warrant was secured for apartment 336 at the
relevant address.239 Subsequent to obtaining, but prior to executing, the warrant,
the police learned that Owens' apartment was on the third floor on the right side.24 °

When the warrant was executed, the police discovered a total of two apartments on
the third floor, neither numbered 336, the one on the left unoccupied for some time
and the one on the right numbered 324.241 The police executed the warrant in
apartment 324, which turned out to be that of Owens, and seized the evidence
sought by the warrant.242

Citing Leon, Sheppard, and Garrison, the court affirmed the denial of
Owens's motion to suppress. "While the warrant here was facially deficient
because an incorrect apartment number was given, the deficiency was corrected
prior to the search by personal observations and information on which one could
reasonably and in good faith make a determination of the actual place the warrant
authorized to be searched.,, 243 "The officers were justified in using common sense
and reliable information known to them outside the four comers of the warrant and
affidavit to assist in determining the place actually authorized by the warrant to be
searched. 244

In Ellis, Deputy LaManna, based on his personal observations, obtained a
warrant to search "the third mobile home on the north side of Christian Acres
Road. 2 45 Thereafter, but prior to the execution of the warrant, the executing group
of officers (which did not include LeManna) learned that they were targeting the
mobile home of Ellis.246 When they arrived at the third mobile home designated by
the warrant, the occupant advised them that Ellis actually occupied the fifth mobile
home on the north side of the same street, which is where the search took place.247

Only after the search was underway did LaManna arrive and confirm that the
mobile home being searched was the one he had observed.248 Reversing the district

236 848 F.2d 462 (4th Cir. 1988).
237 971 F.2d 701 (1 1th Cir. 1992).
238 848 F.2d at 463.
239 Id.

240 Id.

241 Id.

242 Id.

243 Id. at 466.
244 id.

245 United States v. Ellis, 971 F.2d 701, 702 (1 1th Cir. 1992).
246 Id.
248 Id. at 702-03.
241 Id. at 703.
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court, the circuit court refused to allow admission of the seized evidence under the
Leon good faith exception to the exclusionary rule.249

Owens and Ellis contain certain similarities. In each case, the search took
place at a location other then that specified in the warrant. In each case, the search
took place at the location for which there was "actually" (as opposed, perhaps, to
"legally") probable cause. In each case, the police acquired the information
necessary to "correct" the erroneous location in the warrant after acquiring, and
during the process of executing, the warrant.

There are, however, differences between the two sets of circumstances. In
Ellis, the fault for the erroneous location in the warrant was entirely that of the
officer who acquired the warrant who, in his affidavit, managed to represent that
the fifth mobile home on the north side of the street was the third mobile home on
the north side of the street. In Owens, the cause of the mix-up was apparently an
error in the records of the utility company, although it is possible an error occurred
by the police in receiving or recording that information.

Moreover, when the police arrived to execute the warrant in Owens, it was
readily apparent from the face of the warrant that an error had been made, because
the warrant authorized a search of apartment 336, and no such numbered apartment
existed. By contrast, in Ellis, the warrant authorized a search of the third mobile
home on the north side of the specified street, and in fact such a place did exist.
Furthermore, in Owens the affidavit supporting the warrant specified that it was
Owens (known by the nickname "Charlie") whose apartment was the intended
location. In Ellis, on the other hand, there was nothing in the affidavit specifying
that it was the residence of Ellis that was the targeted location.

If we run these factual scenarios through the various Leon models, we get
some interesting results. In both cases, the Exemptions Model and the Reliance and
Exemptions Model are unfavorable for the government, although more obviously
so in Ellis. In Ellis, the error was that of the police, hardly a group exempt from
exclusionary rule deterrence. In Owens, the error was made either by the police or
the utility company, a question of fact that could easily have been resolved, and
that should have been resolved if the criteria of the Exemptions Model was thought
to be of controlling significance.

Under the Reliance Model, the police in Owens fare much better than their
counterparts in Ellis. In Owens, the police relied upon the utility company to locate
Owens's specific address, which seems perfectly reasonable. In Ellis, the police
relied upon themselves in specifying the location in the warrant and, to determine
the "true" location for the search, relied upon a citizen whose only qualification
was that he was located in the place to be searched named in the warrant.

Under the Objective Good Faith Model, the contrast between Ellis and Owens
parallels the distinction between Situation One and Situation Two set forth in Part
III.G. In Owens, it became apparent to the officers from the face of the warrant that
the specified location Was inaccurate, and the circumstances coupled with other
information enabled them to effect the objectives of the warrant. In Ellis, by

249 Id. at 704-06.
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contrast, there was nothing that prevented the officers from executing the warrant
as actually issued. The Owens officers did not ignore a warrant that could have
been executed; they only went outside the warrant, acting reasonably and in good
faith, to correct an obvious and ministerial error. The Ellis officers had to go
outside the warrant in order even to realize the warrant they possessed did not
authorize the search they sought to conduct. The Owens officers qualify under the
Objective Good Faith Model because they sought to execute the search the
magistrate intended to authorize. The Ellis officers appear to come up short under
the Objective Good Faith Model because they sought to execute a different search,
the one they should have asked the magistrate to authorize.

What if the place searched by the police is not an alternative to that specified
in the warrant, but is rather expanded beyond that specified in the warrant?
Consider United States v. Watkins,250 and United States v. Robinson,251 reaching

opposite conclusions on this issue and yet both of which may have been wrongly
decided.

In Watkins, the targeted search location was a property containing an
occupied house ("House One") and an unoccupied house ("House Two").252 The
affidavit in support of the search warrant detailed drug activity on and off the
property, but the only on-property activity related to House One and not at all to

House Two.253 That affidavit, which was not attached to the warrant, but which
was mentioned in the warrant, did contain boilerplate language asserting that drugs
were expected to be found in the "residence, vehicles, garages, structures, barns,
sheds and any and all out buildings and appurtenances located on the property.
The actual warrant authorized a search only of House One and failed to even
mention House Two. 255 The affiant officer was a member of the search team, and
he informed the others that the warrant authorized a search that included House
Two, where all of the drugs which were the basis for two of the counts for which
Watkins was convicted were found.256 The court of appeals concluded that,

although the search warrant itself did not describe the second house with
particularity or contain probable cause to search the second house, and
although the affidavit was not properly incorporated into the warrant and
did not, at any rate, contain probable cause to search the second house,

250 179 F.3d 489 (6th Cir. 1999).
251 358 F. Supp. 2d 975 (D. Mont. 2005).
252 Watkins, 179 F.3d at 492.
253 Id. at 492-93, 495.
254 Id. at 495.
255 Id. at 493-94.
256 Id. at 496. The court acknowledged that reliance by executing officers upon

incorrect information from an affiant officer cannot be the basis for "good faith" under
Leon. Id. Nevertheless, the court treated the information from the affiant officer as
somehow significant in support of the conclusion that "the affidavit could have been relied
on in good faith by the searching officers." Id.
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the evidence seized during the search was nevertheless admissible
pursuant to the good-faith exception in Leon."257

The court managed to reach this conclusion because it framed the issue as
whether "the affidavit [was] 'so lacking in indicia of probable cause as to render
official belief in its existence entirely unreasonable?' ' 258 In Leon, the good faith
issue was whether an officer could reasonably believe the affidavit established
probable cause because the motion to suppress was premised on the challenge that
the affidavit did not establish probable cause. 259 In Watkins, however, the first and
most fundamental objection by Watkins was that House Two "was not listed in the
search warrant as the place to be searched. 2 60 In that case, the good faith issue
should have been whether an officer could reasonably believe the warrant
authorized a search of House Two. The Watkins court scurried past this question
with the conclusory language that, based solely on the boilerplate laundry list of
every conceivable type of structure, House Two "was described with sufficient
particularity in the affidavit, ' 261 and further "that it was reasonable for the officers
to believe that the warrant incorporated the affidavit, since the affidavit is
mentioned (if not incorporated) twice on the face of the warrant. 262

It is difficult to find any peg on which to hang Watkins under any Leon
interpretive model. Essentially, Watkins held that the good faith exception to the
exclusionary rule insulates from suppression evidence seized from a house where:
(1) the house was not described as a place to be searched or otherwise even
mentioned in the warrant, and (2) the affidavit in support of that warrant does not
establish probable cause to search that house, describes no criminal activity in that
house and likewise does not even specifically mention that house.263 The failure to
include House Two in the warrant submitted to the magistrate was a failure solely
of the police, without reliance on anyone else. Indeed, this "failure" was no failure
at all, for if the proposed warrant had been submitted, a magistrate should have
refused to sign it because, as the Watkins court specifically found, the affidavit
"did not. .. contain probable cause to search the second house." 264 Surely a search
conducted after failing to seek a warrant to search that specific location, coupled
with the absence of probable cause, should not qualify as "good faith."

Robinson also involved a search exceeding the scope of the warrant. In
Robinson, a lengthy affidavit plainly established probable cause to search both the
defendant's residence and his truck.265 The warrant itself described the residence as
a likely location for contraband and contained "the signing judge's finding that

257 Id. at 499.
258 Id. at 497 (quoting United States v. Leon, 468 U.S. 897, 923 (1984)).
259 Id. at 492.
"' Id. at 493.
261 Id. at 495.
262 Id.
263 See id. at 499.
264 Id. at 499.
265 United States v. Robinson, 358 F. Supp. 2d 975, 976-77 (D. Mont. 2005).
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evidence of drug trafficking crimes exists 'in the residence and vehicle more
particularly described above."' 266 However, due to a "cut and paste" error by the
police, the authorizing language of the signed warrant specified only the truck, and
not the residence, as the place to be searched.2 67 Despite acknowledging that the
other language of the warrant itself suggested "that the approving judge meant to
include the residence" and that "[t]he failure to command a search of the residence
was almost certainly a mistake, 26 8 the district court rejected the government's
good faith argument as having "no application in this case" where the issue was
not the validity of the warrant but rather the scope of its execution.269

That explanation is simply wrong. Sheppard,270 decided by the Court the same
day as Leon, applied the good faith exception where there was a- variance between
the warrant as issued and as executed. Unless a court decides to skip over the
Fourth Amendment issue and resolve the case solely on a finding of "good faith,"
all good faith cases involve a violation of Fourth Amendment rights. However, that
is the starting point of good faith analysis, not the ending point. The fact that the
Fourth Amendment violation concerning a warrant occurs at the execution stage
rather than the application stage or the issuance stage yields no categorical
disqualification; such factual distinctions are relevant only as they influence the
determination of good faith on the facts of the particular case.

In a situation like Robinson, or even like Watkins, it makes sense to return to
the Situation One-Situation Two dichotomy initially set forth in Part III.G. If the
warrant unambiguously fails to authorize the search of a particular area such that
an officer would not reasonably believe to the contrary, and if that failure is the
consequence of the actions of law enforcement and not in reliance upon any
members of any exempt group, then the good faith exception is inapplicable.
However, if the warrant is ambiguous or unclear on its face, such that a reasonable
officer might understand it to authorize more than, as it is eventually determined, it
actually does, then the good faith exception ought at least to be in play.

In Robinson, the little portion of the record revealed in the court's opinion
suggests that the government had a reasonably good claim that the omission of a
reference to Robinson's residence in one, albeit important, section of the warrant
was a mere oversight. More importantly, it appears that the government had at
least a potentially successful claim that a police officer acting reasonably and in
good faith could understand the warrant as a whole as authorizing a search of
Robinson's residence. The Robinson court avoided the requisite task of addressing
these questions by concluding only that such scenarios are categorically outside the
scope of the Leon good faith exception.

166 Id. at 977.
267 Id. at 977-78.
268 Id. at 980.
269 Id.

270 Massachusetts v. Sheppard, 468 U.S. 981, 987-91 (1984).
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K. Warrantless Searches

It has been suggested that some members of the court view Leon and its
current lineage as a. mere stepping stone to a broader good faith exception that
would extend even to searches conducted without a warrant. 271' That prospect is a
bit unnerving to some.272

In most circumstances in which no warrant is required, probable cause
remains the touchstone of legitimacy under the Fourth Amendment. Yet, probable

273cause is an extremely contextual, elusive and imprecise measure. It is not
difficult to envision circumstances in which the question of probable cause is a
close one, reasonable minds could differ and the officers' decision that probable
cause exists, although trumped by a court, seems not unreasonable. In these
situations, suppression accomplishes little if any direction for future cases
involving different factual circumstances, and the deterrence, if any, seems hardly
worth the costs of excluding evidence.

On the other hand, the resistance to extending the good faith exception to
warrantless searches is also completely understandable. If it is the deterrence of the
exclusionary rule that conditions the behavior of law enforcement officers, then a
more general good faith exception applicable to warrantless searches would likely
water down probable cause, perhaps to an unacceptable level. If good faith were to
insulate warrantless searches and seizures from the exclusionary rule, then a police
officer would no longer view probable cause as the threshold for a Fourth
Amendment intrusion. Once the evidence rises to the level at which an officer
could reasonably believe that probable cause exists, the officer should go forward.
The bar may or may not be more elusive, but it would certainly be set lower to the
ground.

Absent some direction from the Court to do so, courts have generally found
that warrantless searches do not meet the test for the Leon good faith exception,274

271 LAFAVE, supra note 37, § 1.3(f) at 74.
272 William W. Greenhalgh, The Warrantless Good Faith Exception-Unprecedented,

Indefensible, and Devoid of Necessity, 26 S. TEX. L.J. 129, 129 (1985).
273 William J. Stuntz, Warrants and Fourth Amendment Remedies, 77 VA. L. REV.

881, 907 (1991).
274 See, e.g., United States v. Scales, 903 F.2d 765, 769-70 (10th Cir. 1990) (refusing

to apply good faith exception to seizure requiring probable cause that officer believed to be
stop requiring only reasonable suspicion); United States v. Curzi, 867 F.2d 36, 44-45 (1st
Cir. 1989) (refusing to apply good faith exception to mistaken assessment of exigent
circumstances excusing warrant); United States v. Winsor, 846 F.2d 1569, 1579 (9th Cir.
1988) (refusing to apply good faith exception to mistaken assessment of whether police
conduct constituted a Fourth Amendment search); People v. Machupa, 872 P.2d 114, 124
(Cal. 1994) (en banc) (refusing to apply good faith exception to invalid consent search);
State v. Masten, No. 5-88-7, 1989 WL 111983 (Ohio Ct. App. Sept. 29, 1989) (refusing to
apply good faith exception to invalid consent search).
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in many cases categorically rejecting the notion that Leon covers warrantless
searches.275

The Court itself has wandered into this area, but has left no footprints. In
Illinois v. Rodriquez, Fischer, a former cotenant, who did not have actual authority
to do so, consented to a search of the defendant's residence.276 The Court held that
a reasonable belief by the officers in the authority of Fischer would render the
search a valid consent search, and thus no Fourth Amendment violation would
have occurred under such circumstances. 277 By finding no Fourth Amendment
violation, the Court had no necessity to reach the good faith issue, and indeed the
Court's opinion makes no mention of Leon.

It certainly could have done so. It was not necessary to validate a search based
upon apparent authority to consent to save the evidence at issue. From the
perspective of Rodriguez, a search of his home, conducted without a warrant,
without probable cause, and without the consent of anyone lawfully entitled to give
such consent surely seems to be an unreasonable search, and the Court could have
so found. Indeed, the fact that the officers were blameless for relying reasonably
and in good faith upon the apparent consent of Fischer fits more neatly into the
paradigm of a good faith exception to the exclusionary rule then it does into the
traditional framework of the Fourth Amendment itself.

What is to be made of the Court's unwillingness to fit Rodriguez into the Leon
family of good faith decisions? Is that refusal an indication of an unwillingness to
extend Leon to warrantless searches? Does the Court's willingness to rescue the
state's evidence in the Rodriguez situation, regardless of the rationale, presage an
unwillingness to allow the exclusionary rule to function unfettered when the police
act reasonably, even in warrantless search situations? Or does Rodriguez tell us
nothing about the possible extension of the Leon good faith exception to
warrantless searches?

Ultimately, the future of the Leon good faith exception in the warrantless
search situation probably depends upon the ascension to prominence of one of the
several models for interpreting good faith finding textual support in the Court's
opinions. Ordinarily, the actor in error in a warrantless search is the police officer,
and consequently warrantless searches should not generally fare well under the
Exemptions Model. And because the police generally act on their own authority
and initiative in conducting a warrantless search, the Reliance Model and the
Reliance and Exemptions Model should be equally unhelpful to the state, at least
generally. However, if the Objective Good Faith Model should emerge as the
prevailing rationale for Leon, with neither reliance nor the participation of an
exempt actor emerging as a necessary condition for the good faith exception, then
the chances of warrantless searches coming under Leon's umbrella would increase
significantly.

275 See Scales, 903 F.2d at 768; Curzi, 867 F.2d at 44-45; Machupa, 872 P.2d at 119.
276 497 U.S. 177, 179-80 (1990).
277 See id. at 183-89.
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One very real possibility is that the insistence on a categorical rule for the
treatment of warrantless searches is neither desirable nor likely to be honored.
Recall the case of People v. Downing, discussed earlier in Part III.C in connection
with reliance upon court clerks.278 In Downing, the court allowed the good faith
exception to control in a warrantless search situation in which the officer relied on
erroneous computer information from a judicial clerk indicating that the defendant
was on probation and had executed a Fourth Amendment waiver.2 79 Downing not
only seems to follow from Arizona v. Evans,280 it also fits squarely within the
Exemptions Model (because judicial clerks are not appropriate targets of the
exclusionary rule) and the Reliance Model (because the police reasonably relied
upon the information from the judicial clerks). Should the Court make clear that
any of the Exemptions Model, the Reliance Model, or the Reliance and
Exemptions Model is the appropriate test for applying the good faith exception to
the exclusionary rule, then Leon would apply in only a relatively few, and perhaps
more generally acceptable, warrantless search situations, such as Downing.

L. Search Warrants as Fruits of the Poisonous Tree

Suppose that illegally-acquired evidence is presented, by way of an affidavit,
to a magistrate to obtain a search warrant. Prior to Leon, assuming that probable
cause for the warrant would not have existed independent of the tainted evidence,
the evidence acquired upon execution of the search warrant would have been
suppressed as the fruit of the poisonous tree, the poisonous tree being the original
search that produced the evidence used to establish probable cause for the search
warrant. After Leon, may the government successfully argue that the good faith
exception insulates the evidence acquired from the execution of the search warrant
because it falls within the good faith exception to the exclusionary rule?
Specifically, does Leon support the position that the officers' acquisition of the
search warrant constitutes objectively reasonable good faith that trumps the
operation of the exclusionary rule based upon the earlier, pre-warrant, illegal
search?

Commentators have consistently advised that the answer to this question
should be "No, ' 28 1 and many courts have agreed.282 Surprisingly, however, many

278 See supra notes 79-81 and accompanying text.
279 People v. Downing, 40 Cal. Rptr. 2d 176, 179-87 (Cal. Ct. App. 1995).
280 514 U.S. 1 (1995).
28 LAFAVE, supra note 37, § 1.3 at 11-12 (Supp. 1995); LAFAVE, supra note 37, §

1.3(f) at 65-66; Craig M. Bradley, The "Good Faith Exception" Cases: Reasonable
Exercise in Futility, 60 IND. L.J. 287, 302 (1985).

282 See United States v. McGough, 412 F.3d 1232, 1239-40 (11 th Cir. 2005); United

States v. Scales, 903 F.2d 765, 768 (10th Cir. 1990); United States v. Wanless, 882 F.2d
1459, 1466-67 (9th Cir. 1989); United States v. Vasey, 834 F.2d 782, 789-90 (9th Cir.
1987); United States v. Jay, 242 F. Supp. 2d 960, 975-76 (D. Or. 2003); State v. DeWitt,
910 P.2d 9, 14-15 (Ariz. 1996); People v. Machupa, 872 P.2d 114, 123-24 (Cal. 1994) (en
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courts have extended Leon to cover this scenario. Thus, for example, evidence
obtained pursuant to a search warrant has been ruled admissible under the good
faith exception even where the probable cause for the warrant was the product of
what the court erroneously believed to be an illegal dog sniff,283 an illegal seizure
of luggage, 284 an illegal search of a home,285 an illegal entry upon the curtilage of a
home,286 an illegal use of a thermal imaging device on a home,2 8 ' an illegal entry
into a home,288 and the execution of previous search warrants not based upon
probable cause.

289

In all of these scenarios but the last one, the Fourth Amendment violation-
the poisonous tree-which tainted the evidence seized pursuant to the search
warrant was itself a warrantless search or seizure. The good faith exception could,
with analytical integrity, be applied to these circumstances, but only by extending
Leon to warrantless searches, which courts are thus far generally reluctant to do.
Instead, the courts reaching the results just summarized have attached great
significance to the fact that the evidence for which suppression was sought-the
fruit of the poisonous tree-was the direct product of a search warrant. Somehow,
the chronological intervention of a search warrant between the original illegal
search or seizure and the fruits of that illegal conduct intruded the good faith
exception into the normal operation of the fruit of the poisonous tree doctrine.

No model of interpretation of the Leon good faith exception can justify this
result. Under the Exemptions Model, in the warrantless search situation, the
original illegality was entirely that of the police, who are hardly exempt form the
deterrent objectives of the exclusionary rule.

Under the Reliance Model, there are two fundamental problems. The first is
the chronology. The nature of reliance is such that the conduct relied upon must
precede the actions taken with reliance. If on Monday I acquire permission to use
your car and on Tuesday I use your car, that is reliance. If I reverse the chronology,
that is not reliance; it would be more accurately termed "forgiveness." The police
could hardly have relied upon a search warrant in conducting a search prior to the
issuance of the warrant.

banc); State v. Reno, 918 P.2d 1235, 1243 (Kan. 1996); State v. Boll, 651 N.W.2d 710,
720-21 (S.D. 2002).

283 United States v. Thomas, 757 F.2d 1359, 1368 (2d. Cir. 1985).
284 United States v. Fletcher, 91 F.3d 48, 51-52 (8th Cir. 1996); United States v.

Kiser, 948 F.2d 418, 422 (8th Cir. 1991); United States v. White, 890 F.2d 1413, 1419 (8th
Cir. 1989).

285 United States v. Carmona, 858 F.2d 66, 68 (2d Cir. 1988).
286 United States v. Diehl, 276 F.3d 32, 41-44 (1st Cir. 2002).
287 United States v. Real Property Located at 15324 County Highway E, 332 F.3d

1070, 1075-76 (7th Cir. 2003).
288 United States v. McClain, 444 F.3d 556, 564-66 (7th Cir. 2005), cert denied, 127

S. Ct. 580 (2006).
289 United States v. Pope, 467 F.3d 912, 914-15, 920 (5th Cir. 2006); United States v.

Hallam, 407 F.3d 942, 948 (8th Cir. 2005).
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The second problem is the very likely erroneous assumption that the
magistrate, in issuing the search warrant, has retrospectively endorsed the legality
of the evidence presented to establish probable cause. There is no requirement that
the affidavit include information establishing that the evidence establishing
probable cause was itself gathered legally.290 Nor is there any requirement that the
warrant-issuing magistrate raise possible constitutional problems regarding the
evidence submitted to establish probable cause.291 Indeed, there is not even any
requirement that a magistrate be a lawyer.292 In short, it is not the magistrate's
function to determine if the evidence submitted to establish probable cause was
lawfully obtained.

2 93

Under the Objective Good Faith Model, the government's chances are none
and slim. There can be no objective good faith in relying on a warrant to salvage
preexisting illegal conduct for the reasons already stated. There might be a basis
for arguing objective good faith regarding the original, warrantless search, but one
would expect these occasions to arise, at best, only rarely, for the reasons set forth
in Part III.K.

Under the Minor Transgressions Model, success for the government should
occur very rarely, and certainly not in any of the above situations, in which a
warrantless search intruded upon a basic Fourth Amendment privacy interest.

Only in the last scenario listed-where probable cause for the search warrant
("Warrant Two") was based upon the evidence seized pursuant to the execution of
an earlier search warrant ("Warrant One") determined to be invalid because
probable cause was lacking-is the situation more complex. In each of the two
cases cited above, Warrant One was found after the fact to be unsupported by
probable cause, but the acquired evidence was saved by the Leon good faith
exception to the exclusionary rule. 294 However, why does it follow, as both courts
seem to have assumed, that the fruits of the Warrant Two are not the tainted fruits
of Warrant One? According to the Hallam court,

[t]his argument is disposed of by our holding above that the first search
was concluded in reasonable good-faith reliance on the invalid warrant;
the good faith served to purge any taint that might otherwise require
exclusion of evidence that was obtained during the second search as a
proximate result of the inadequate first warrant.295

290 Commonwealth v. D'Onofro, 488 N.E.2d 410, 412 (Mass. 1986).
291 E.g., Everhart v. State, 337 A.2d 100, 113 (Md. 1975).
292 E.g., Shadwick v. City of Tampa, 407 U.S. 345 (1972).
293 E.g., United States v. O'Neal, 17 F.3d 239, 243 (8th Cir. 1994); People v.

Machupa, 872 P.2d 114, 124, (Cal. 1994); LAFAVE, supra note 37, § 1.3(g) at 66; Bradley,
supra note 281, at 302.

294 United States v. Pope, 467 F.3d 912, 914-15 (5th Cir. 2006); United States v.
Hallam, 407 F.3d 942, 945-46 (8th Cir. 2005).

295 Hallan, 407 F.3d at 948.
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Once again, I suggest that what we have here is the correct result, but for the
wrong reason. The fundamental logic of Leon is that the Fourth Amendment issue
and the exclusionary rule issue are distinct. That the Leon good faith exception
bars the exclusionary remedy for an illegal search does not convert that search into
a legal one. Nor does it "purge the taint" of the illegal search for all time and for all
purposes.

Suppose, for example, that the chronology develops as follows:

(1) Warrant One is issued and executed, and evidence is seized;
(2) On a motion to suppress, the court finds Warrant One invalid as not

supported by probable cause, but denies the motion on the basis of
the good faith exception;

(3) The police obtain Warrant Two, establishing probable cause by the
evidence seized during the execution of Warrant One; and

(4) The defendant moves to suppress the evidence seized during the
execution of Warrant Two, not because probable cause was lacking
for Warrant Two, but rather because the challenged evidence is the
fruit of the illegal search consisting of the execution of Warrant
One.

In these circumstances, I would suggest, the motion should be granted and the
good faith exception is not controlling. Warrant One was and is a bad warrant. The
police acted reasonably and in good faith when they executed Warrant One
because, at that time, they knew only that a magistrate had found probable cause.
The police, however, did not act reasonably and in good faith when they used the
fruits of Warrant One to obtain Warrant Two. At that point, they knew, or should
have known, that Warrant One was invalid. Once they acquired that knowledge,
actually or constructively, they were on notice that any search based upon the fruits
of the invalid Warrant One would be, absent attenuation, the inadmissible fruits of
the invalid Warrant One.

What saves the evidence seized in executing their respective Warrant Twos in
Hallam and Pope is the fact that Warrant Two was obtained and executed prior to
any judicial determination that Warrant One was invalid. We know this only
because, in each case, it appears that the motion to suppress, which triggered the
judicial determination that probable cause did not support Warrant One, was
directed at the fruits of both Warrant One and Warrant Two,. Under these
circumstances, the police acted reasonably and in good faith in using the fruits of
the Warrant One search to establish probable cause for Warrant Two, for all of the
reasons that the good faith exception applied to the Warrant One search in the first
place. That neither the Hallam court nor the Pope court specified the chronology
certainly suggests that neither court regarded the sequence to be as critical as it
should have been.
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IV. CONCLUSION

When the Court decided Leon, and even Sheppard, Krull, and Evans, it
offered several interlocking rationales to support those decisions. Lower courts
faced with the task of applying the good faith exception to other situations might
be well-served by testing the possible results under the several models for
interpreting Leon that are fairly drawn from the Court's opinions. To the extent
that a particular result is consistent with all or most of those models, it is very
likely the correct result. To the extent that the several models point to different
conclusions, courts might consider identifying the model or models perceived to be
at the heart of Leon and its progeny.

The Court, on the other hand, now has the benefit of viewing nearly a quarter
century of courts grappling with the good faith exception in various contexts. In
some of those contexts, models suggested by the Court's opinions produce
inconsistent results when applied to certain situations. Certainly the Court is not
done with the good faith exception. One would hope that the next such case that
comes before the Court will provide the Court with an opportunity to clarify or
prioritize the various models in order to guide courts and litigants in future cases.
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