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GRAFTING THE COMMAND RESPONSIBILITY DOCTRINE
ONTO CORPORATE CRIMINAL LIABILITY FOR

ATROCITIES

Michael J. Kelly*

INTRODUCTION

It has become fashionable as of late to hold corporations accountable for
the evils they do. The common-sense underpinning of this trend is undeniable:
all individuals should be held accountable for their actions-good or bad. And,
as corporations are juridical persons, they should be treated as natural persons
as far as the law and factual reality allow. The premise is sound, whatever the
unappealing economic risks or consequences for shareholders. There simply is
no adequate answer to the question: why shouldn't corporations answer for the
wrongs they commit?

Traditionally, such liability has taken the form of civil actions against
companies for large-scale disasters or human rights abuses. However, legal
actions are not necessarily followed by large-scale cash payouts. The 1989
Exxon Valdez oil spill2 off the coast of British Columbia due to pilot
negligence-the litigation of which carries forward today-is but one
example. The 1984 chemical explosion in Bhopal, India, which killed up to
20,000 people, has yet to yield any meaningful restitution on the part of Dow
Chemical, the successor to Union Carbide.4 And the recent release of millions

* Professor of Law and Associate Dean for Faculty Research & International Programs, Creighton
University School of Law; B.A., J.D. Indiana University; LL.M. Georgetown University. Professor Kelly is
President of the U.S. National Chapter of L'Association Internationale de Droit Penal (AIDP) and served as
Chair of the American Association of Law Schools (AALS) Section on National Security Law from 2009-10.
Thanks to research assistant Mary Fruge for her helpful edits on this essay.

See generally Muthucumaraswamy Sornarajah, Linking State Responsibility for Certain Harms
Caused by Corporate Nationals Abroad to Civil Recourse in the Legal Systems of Home States, in TORTURE AS

TORT: COMPARATIVE PERSPECTIVES ON THE DEVELOPMENT OF TRANSNATIONAL HUMAN RIGHTS LITIGATION

491 (Craig Scott ed., 2001).
2 U.S. ENVTL PROT. AGENCY, NAT'L RESPONSE TEAM, THE ExxoA VALDT7 OIL SPILL: A REPORT TO THE

PRESIDENT (EXECUTIVE SUMMARY) (1989), http://www.epa.gov/history/topics/valdez/04.htm.
See, e.g., Exxon Valdez v. Exxon Mobil, 568 F.3d 1077, 1079 (9th Cir. 2009) (describing the case as

an "epic punitive damage litigation"); see also Catherine M. Sharkey, The Exxon Valdez Litigation Marathon:
A Window on Punitive Damages, 7 U. ST. THOMAS L. REV. 25, 25 (2010).

4 Manjeet Kripalani, Doiw Chemical: Liable for Bhopal?, Bus. WK., June 9, 2008, at 61, 61-62. Only
$470 million was paid to the Indian government in a settlement that fell short of $3 billion in claims. The
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of gallons of crude oil into the Gulf of Mexico by BP5 will likely result in the
same scenario.

So if civil liability has not adequately addressed the issue of corporate
liability, why not impose criminal liability? Here, one must confront the reality
that a corporation is a legal fiction. Yes, it pays taxes and can sue and be sued
like other "people." But the corporation, as a legal person, cannot go to jail. Or
can it? Domestic courts have long been able to assert criminal jurisdiction over
companies.6 And although a court cannot sentence a corporation to jail, it can
do the structural equivalent-reorganize it, put it into receivership, limit its
purview of business operations, and even force the revocation of its charter.7

The court can even sentence the corporation to the death penalty-executing
the company by way of dissolution.8

If the possibility of criminal liability exists, then why are not more
companies held criminally liable for the wrongs they commit, especially the
big wrongs like complicity in genocide, war crimes, and crimes against
humanity? After all, complicity in such conduct violates jus cogens-
peremptory norms over which any state may assert universal jurisdiction.9 The
answer to this question is perhaps quite simple: to do so would lead to an
uncomfortable reality with respect to the business world, the efficient
functioning of which underlies the economic and financial system that makes
the world go 'round.

Bhopal Disaster: The Slow Pursuit ofJustice, ECONOMIST, June 26, 2010, at 43. Seven former Union Carbide
executives were tried in absentia and sentenced to two years in prison. Id. An estimated 100,000 Indians
continue to suffer from chronic disorders and cancer. Id.

5 Matthew L. Wald, Clarifying Questions ofLiability, Cleanup, and Consequences, N.Y. TIMES, May 7,
2010, at A19. BP agreed to pay the U.S. government $20 billion to settle claims arising from the spill, but this
is expected to fall short of what will be required: "BP's $20 billion cleanup fund, as vast a sum as it seems
from here, is in all likelihood merely a down payment on what the company will probably pay for the damage
caused by the oil spill in the Gulf of Mexico." Lydia Polgreen, Indians, Envious of U.S. Spill Response, Seethe
Over Bhopal, N.Y. TIMES, June 25, 2010, at A6.

6 See Kyle Rex Jacobson, Doing Business with the Devil: The Challenges of Prosecuting Corporate
Officials Whose Business Transactions Facilitate War Crimes and Crimes Against Humanity, 56 A.F. L. REV.
167, 169 (2005) (discussing the feasibility of prosecuting corporations).

7 See generally Russell Mokhiber, The Death Penalty for Corporations Comes of Age, CORPWATCH
(Nov. 1, 1998), http://www.corpwatch.org/article.phplid=1810 (discussing the ability of states to keep
corporations in line, including divestiture of assets).

Id.
9 See KIjell Follingstad Anderson, Dictionary ofGross Human Rights Violations, SHARED HUMANITY,

http://www.sharedhumanity.org/LibraryArticle.phpheading=Jus Cogens (last visited Oct. 6, 2010).
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Companies tend to lead complex lives-or at least do the largest ones that
are more likely to be involved in the commission of atrocities. The Nuremberg
Trials of Nazi war criminals aptly underscore this point. German industrialist
Hjalmer Schacht, while a defendant before the International Military Tribunal
at Nuremberg, remarked to an American officer on the question of German
rearmament in violation of the Treaty of Versailles, "If you want to indict
industrialists who helped to rearm Germany, you will have to indict your own
too. The Opel Werke, for instance, who did nothing but war production, were
owned by your General Motors." 0 Of course, neither GM nor any corporate
officials thereof were indicted."

Indeed, Schacht's observation on the sometimes inextricable links of the
business community is well-taken-and certainly not constrained to 1946. In
2001, for instance, it was revealed that the builder of the World War II
Memorial on the National Mall in Washington, D.C. was, ironically, owned by
a German company acknowledged to have used slave labor in its Nazi-era
past.' 2 Despite some minor political turmoil, the job went forward.13

10 Jacobson, supra note 6 (quoting G.M. GILBERT, NUREMBURG DIARY 430 (1947)). Ford Motor
Company also held companies in Nazi Germany that assisted with the German war effort. Michael Dobbs,
Ford and GM Scrutinized for Alleged Nazi Collaboration, WASH. POST, Nov. 30, 1998, at A01. Indeed some
historians regard the involvement ofU.S. industry as indispensable to Hitler's military campaign:

"General Motors was far more important to the Nazi war machine than Switzerland," said
Bradford Snell, who has spent two decades researching a history of the world's largest
automaker. "Switzerland was just a repository of looted funds. GM was an integral part of the
German war effort. The Nazis could have invaded Poland and Russia without Switzerland. They
could not have done so without GM."

The importance of the American automakers went beyond making trucks for the German army.
The Schneider report, now available to researchers at the National Archives, states that American
Ford agreed to a complicated barter deal that gave the Reich increased access to large quantities
of strategic raw materials, notably rubber. Author Snell says that Nazi armaments chief Albert
Speer told him in 1977 that Hitler "would never have considered invading Poland" without
synthetic fuel technology provided by General Motors.

Id
See Dobbs, supra note 10.

12 Spencer S. Hsu, Parent Firm of Memorial Builder Used Slave Labor, WASH. POST, June 14, 2001, at
B05. The article describes the discovery as follows

Federal officials yesterday defended their decision to award a construction contract for the World
War 11 memorial to an American firm whose German parent company used slave labor during
World War II. Tompkins Builders of Washington and Grunley-Walsh Construction of Rockville
were awarded a $56 million contract last week to build the memorial on the Mall. Tompkins is
owned by a subsidiary of JA. Jones Inc., of Charlotte, N.C., which is a wholly owned subsidiary
of Philipp Holzmann AG of Frankfurt. Holzmann, a $5.4 billion construction conglomerate, has
acknowledged the use of forced laborers-including war prisoners and concentration camp
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Thus, it would be tempting to conclude that economics tends to win in the
end. And while that may be an inescapable truism, politics can sometimes
intervene. Examples include German corporations and the German government
paying compensation for the use of slave labor during the Third Reich under
intense political pressure in 2000,14 and the U.S. government paying
compensation for the wrongful internment of Japanese-Americans during the
war.' 5 But politics may also prevent adequately addressing past wrongs-as in
the case of Japan's continued efforts to stymie reparations owed to "comfort
women" used by the Imperial Army during the war.16

Beyond these realities of economics and politics, can law provide the
solution? The narrower legal question of how to hold companies criminally
liable takes one into a veritable thicket of legal conundrums and unhelpful
precedents. In the realm of international criminal law, a theory emerged in the
post-World War II trials known as "command responsibility." 7 Under this
theory, commanders of armed forces were held accountable for the conduct of
their troops and any atrocities carried out by those troops either in the gas
chambers or the battlefields. 8 The mens rea threshold that had to be cleared
for commander liability was knowledge-either actual or constructive.19

victims-during the Nazi regime. It is one of 6,406 German companies that have agreed to
contribute to a $4.4 billion national industry fund to compensate survivors of the labor camps.

Id.
See Monte Reel, For Memorial Crew, It's More Than Just a Job, WASH. POST, Apr. 8, 2004, at AO1.

14 German Industry Fails to Meet the Terms of the Forced Labor Settlement, I GERMAN L.J. (2000),
http://www.germanlawjoumal.com/index.phppagelD=11&artlD=8.

15 Sonni Efron, Japanese-American Reparations Law Upheld, L.A. TIMES, Mar. 28, 1992, at A29.
16 U.S. Urges 'Comfort Women'Apology, BBC NEWS (July 31, 2007, 4:37 AM), http://news.bbc.co.uld2/

hi/asia-pacific/6923352.stm.
1 Eugenia Levine, Command Responsibility: The Mens Rea Requirement, GLOBAL POLicY FORUM (Feb.

2005), http://www.globalpolicy.org/component/content/article/163/28306.html (endnotes omitted). Although
fully articulated in the late 1940s, the idea of command responsibility is an old one:

The origins of command responsibility date back centuries. In around 500 B.C., Sun Tzu
wrote in Ping Fa "the Art of War"-about the duty of commanders to ensure that subordinates
conduct themselves with a certain level of civility in armed conflict. In 1439, Charles VII of
France issued the Ordinance of Orleans, which imposed blanket responsibility on commanders
for all unlawful acts of their subordinates, without requiring any standard of knowledge. The first
"international" recognition of commanders' obligations to act lawfully occurred during the trial
of Peter von Hagenbach by an ad hoc tribunal in the Holy Roman Empire; Von Hagenbach was
convicted of murder, rape, and other crimes which he as a knight was deemed to have a duty to
prevent.

Id.
18 d.
19 Id.

674 [Vol. 24



THE COMMAND RESPONSIBILITY DOCTRINE

Thus, one might be tempted to simply graft the command responsibility
doctrine from the military to the corporate setting and find liability that way.
But the itinerant difficulties associated with this maneuver must be fully
explored. This Article unpacks some of those issues and raises others in the
context of the recent Second Circuit Court of Appeals decision affirming the
grant of summary judgment in favor of Talisman Energy, Inc., a company sued
under the Alien Tort Statute for alleged collaboration in genocide with the
Sudanese government. 20 Questions of corporations as subjects of international
law, their international legal personality, their rights versus duties, corporate
structural issues, and intricate analogies to respondeat superior are beyond the
scope of this narrow inquiry and are left for treatment in later writings, as are
more technical questions like special intent for genocide and protected classes
of victims.

1. COMMAND RESPONSIBILITY

A U.S. military tribunal first held a Japanese general accountable for the
conduct of his troops in Yamashita,21 a case reviewed and approved by the
U.S. Supreme Court. There, the general failed to discover the atrocities carried
out by his troops in the Philippines during the Japanese occupation.22 Writing
for the majority, Chief Justice Stone encapsulated the command responsibility
charge thus:

Bills of particulars . . . allege a series of acts, one hundred and
twenty-three in number, committed by members of the forces under
petitioner's command during the period mentioned. The first item
specifies the execution of "a deliberate plan and purpose to massacre
and exterminate a large part of the civilian population of Batangas
Province, and to devastate and destroy public, private, and religious
property therein, as a result of which more than 25,000 men, women
and children, all unarmed noncombatant civilians, were brutally
mistreated and killed, without cause or trial, and entire settlements
were devastated and destroyed wantonly and without military
necessity." Other items specify acts of violence, cruelty and homicide
inflicted upon the civilian population and prisoners of war, acts of
wholesale pillage, and the wanton destruction of religious
monuments.

20 Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244 (2d Cir. 2009).
21 In re Yamashita, 327 U.S. I (1946).
22 See id. at 1.
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. . . But it is urged that the charge does not allege that petitioner has
either committed or directed the commission of such acts, and
consequently that no violation is charged as against him. But this
overlooks the fact that the gist of the charge is an unlawful breach of
duty by petitioner as an army commander to control the operations of
the members of his command by "permitting them to commit" the
extensive and widespread atrocities specified. The question then is
whether the law of war imposes on an army commander a duty to
take such appropriate measures as are within his power to control
the troops under his command for the prevention of the specified acts
which are violations of the law of war and which are likely to attend
the occupation of hostile territory by an uncontrolled soldiery, and
whether he may be charged with personal responsibility for his
failure to take such measures when violations result.23

Chief Justice Stone then resorted to the Fourth Hague Convention to answer this
question in the affirmative: 24

These provisions plainly imposed on petitioner, who at the time
specified was military governor of the Philippines, as well as
commander of the Japanese forces, an affirmative duty to take such
measures as were within his power and appropriate in the
circumstances to protect prisoners of war and the civilian
population.25

In his dissent, Justice Murphy contested this notion. Focusing on the due
process violations of General Yamashita's military commission trial, Murphy
observed:

No military necessity or other emergency demanded the
suspension of the safeguards of due process. Yet petitioner was
rushed to trial under an improper charge, given insufficient time to
prepare an adequate defense, deprived of the benefits of some of the
most elementary rules of evidence and summarily sentenced to be
hanged. In all this needless and unseemly haste there was no serious
attempt to charge or to prove that he committed a recognized
violation of the laws of war. He was not charged with personally
participating in the acts of atrocity or with ordering or condoning
their commission. Not even knowledge of these crimes was attributed
to him. It was simply alleged that he unlawfully disregarded and
failed to discharge his duty as commander to control the operations

2, Id. at 14-15 (emphasis added).
24 Id at 15-16.
25 Id. at 16.

676 [Vol. 24



THE COMMAND RESPONSIBILITY DOCTRINE

of the members of his command, permitting them to commit the acts
26

of atrocity.

For Justice Murphy, the fact that most of the atrocities committed by
Yamashita's troops occurred during the devastating military campaign
unleashed by the United States to retake the Philippines is practically
dispositive. The chaos surrounding that situation, according to Justice Murphy,
likely demolished the line of command authority that Yamashita would have
needed to discover the conduct of his troops, let alone control their actions.27

Nevertheless, the command responsibility doctrine survived and was used
throughout the trials of Japanese war criminals as well as in the Nuremberg
Trials of Nazi war criminals.28 Notably, the doctrine was employed by the
tribunals at Nuremberg beyond the military context to include prosecution of

26 Id. at 27 28 (emphasis added).
27 Indeed, Murphy goes so far as to rewrite the prosecutor's indictment in this vein of argument:

In other words, read against the background of military events in the Philippines subsequent
to October 9, 1944, these charges amount to this: "We, the victorious American forces, have done
everything possible to destroy and disorganize your lines of communication, your effective
control of your personnel, your ability to wage war. In those respects we have succeeded. We
have defeated and crushed your forces. And now we charge and condemn you for having been
inefficient in maintaining control of your troops during the period when we were so eftectively
besieging and eliminating your forces and blocking your ability to maintain effective control.
Many terrible atrocities were committed by your disorganized troops. Because these atrocities
were so widespread, we will not bother to charge or prove that you committed, ordered or
condoned any of them. We will assume that they must have resulted from your inefficiency and
negligence as a commander. In short, we charge you with the crime of inefficiency in controlling
your troops. We will judge the discharge of your duties by the disorganization which we
ourselves created in large part. Our standards of judgment are whatever we wish to make them."

Nothing in all history or in international law, at least as far as I am aware, justifies such a
charge against a fallen commander of a defeated force. To use the very inefficiency and
disorganization created by the victorious forces as the primary basis for condemning officers of
the defeated armies bears no resemblance to justice or to military reality.

International law makes no attempt to define the duties of a commander of an army under
constant and overwhelming assault; nor does it impose liability under such circumstances for
failure to meet the ordinary responsibilities of command. The omission is understandable. Duties,
as well as ability to control troops, vary according to the nature and intensity of the particular
battle. To find an unlawful deviation from duty under battle conditions requires difficult and
speculative calculations. Such calculations become highly untrustworthy when they are made by
the victor in relation to the actions of a vanquished commander.

Id. at 34-35.

28 See Levine, supra note 17.
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individuals in the Schutzstaffel ("SS"), Gestapo, and Sturmabteilung ("SA").29

The military tribunals at Nuremberg also tightened up the Yamashita standard.
For example, The Hostages Trialso limited situations in which a commander
has a duty to prevent or punish atrocities to those where he has some indication
of those actions,3' and The German High Command Trial32 tied the knowledge
standard to some "personal dereliction" on the part of the individual
commander-the acts of his troops being directly traceable to his failure to

.33properly supervise.

Several decisions by the International Criminal Tribunal for the Former
Yugoslavia ("ICTY") provided further elucidation of the doctrine in the
aftermath of the Balkan civil wars. Prosecutor v. Delalic34 held that two
knowledge standards existed within the doctrine: "knew" meant actual
knowledge and "should have known" required that the commander have some
notice of his troops' actions, 35 aligning more closely to The Hostages Trial
holding. But Prosecutor v. Blaskic36 departs from the second prong, holding
that the commander has a continuing duty to be "constantly informed" of his
troops' actions; thus, ignorance is not a defense to the "should have known"
standard which the court applied -aligning more closely to the Yamashita
holding. The appeals chambers for both cases sided with the Delalic trial
judgment interpretation. Consequently, some type of notice to the
commander is required.

So how does this chain of command theory of criminal liability move from
the military context to the corporate context-literally from one type of
organization to the other? After all, comparing military organizations to

29 See 1 INT'L MILITARY TRIBUNAL, TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL

MILITARY TRIBUNAL v (1947) [hereinafter TRIAL OF THE MAJOR WAR CRIMINALS].
30 Case No. 47 The Hostages Trial: Trial of Wilhelm List and Others, 8 U.N. WAR CREVIES COMvI'N,

LAW REPORTS OF TRIALS OF WAR CRIMINALS 34 (1949).
31 Id at 70-71.
32 Case No. 72: The German High Command Trial: Trial of Wilhelm Von Leeb and Thirteen Others, 12

U.N. WAR CREVIES COmm'N, LAW REPORTS OF TRIALS OF WAR CREIINALS 1 (1949).
31 Id. at 72.
34 Prosecutor v. Delalic, Case No. IT-96-21-T, Trial Judgment (Int'1 Crim. Trib. for the Former

Yugoslavia Nov. 16, 1998).
31 Id. at f387-90.
36 Prosector v. Blaski, Case No. IT-95-14-T, Trial Judgment (Int'l Crim. Trib. for the Former

Yugoslavia Mar. 3, 2000).
37 Id at 329, 332.

Prosecutor v. Delali, Case No. IT-96-21-A, Appeal Judgment, 239 (Int'l Crim. Trib. for the Former
Yugoslavia Feb. 20, 2001); Prosecutor v. Blaskic, Case No. IT-95-14-A, Appeal Judgment, 62 (Intl. Crim.
Trib. for the Former Yugoslavia July 29, 2004).
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corporations is not an apples-to-apples comparison, no matter how stringent
the corporate environment.

In his 2001 exposition on the responsibility of corporations for human
rights abuses, Steven Ratner proposes a four-part legal theory to effectuate
such responsibility: "[C]orporate duties are a function of four clusters of
issues: the corporation's relationship with the government, its nexus to affected
populations, the particular human right at issue, and the place of individuals
violating human rights within the corporate structure." 39

Ratner's impressive theory spans the ins and outs of corporate-state
connectivity (and rights and duties flowing therefrom); acknowledges the
remoteness from victim classes; balances the interests at stake; and accounts
for variance in corporate structures. 40 Part four of Ratner's first prong deals
briefly with the analogy to command responsibility-the subject of this essay.
According to Ratner's theory:

The need for care in transposing notions of individual
responsibility into the corporate area is demonstrated by a special,
significant form of culpability that international law recognizes for
acts of omission-the doctrine of superior or command responsibility.
It extends the liability of a military commander or civilian superior
for acts of subordinates beyond those covered through the notion of
accomplice liability to those where the superior plays a more passive
role by failing to prevent certain actions of subordinates. The
rationale for such responsibility is that, by virtue of a hierarchical
relationship between superior and subordinate, the former should be
held criminally liable for failure to exercise his duties when the result
is the commission of offenses by subordinates. In general, the
doctrine holds that a superior is responsible for the acts of
subordinates if (1) he knew or should have known that the
subordinate had committed, or was about to commit, the acts, and (2)
he did not take necessary and reasonable measures to prevent the
acts or punish the subordinate....

NGOs have made claims against corporations based on the
corporations' failure to inform themselves of certain conduct by the
government. Because all traditional forms of complicity assume
knowledge of the illegal activity, the NGO claims stem essentially
from a notion of superior responsibility. And inherent in such a claim

39 Steven R. Ratner, Corporations and Human Rights: A Theory of Legal Responsibility, 111 YALE L.J.
443,496-97 (2001).

40 Id at 513-22.
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is the belief that the company is effectively the superior and the state
41the agent.

Ratner then deftly shoehorns this concept into his broader theory of
corporate liability stemming from state responsibility in the context of the
corporation and state working in tandem to perpetrate human rights abuses:

This starting point flips the traditional doctrine of state responsibility
on its head insofar as the law generally works from the presumption
that nonstate actors are the agents rather than the principal. . . . If, for
instance, the company utilized governmental forces to maintain
security around the perimeter of a mine, and those forces engaged in
serious human rights abuses, one can speak of a form of superior
responsibility of the company for the acts of the governmental forces.
Utilizing . . . the standard in the ICC Statute for the responsibility of
civilian superiors for acts of subordinates, the corporation would be
liable for acts of those under its "effective authority and control"
where it "knew, or consciously disregarded information which clearly
indicated, that the subordinates were committing or about to commit
such crimes" and where "the crimes concerned activities that were
within the effective responsibility and control of the superior."

Determining "effective responsibility and control" and what sort
of information "clearly indicates" the commission of human rights
abuses is, of course, no simple matter. Hard cases would arise if, for
instance, the business agreed to invest in exchange for a government
promise to "secure" . . . an area from opponents of the investment or
the regime, and if the investor knew what that term in fact meant.
Human rights NGOs involved in the drafting of the Rome Statute
found even its standard of knowledge too high. Indeed, if my theory
is to derive a set of duties applying to corporations generally rather
than simply those duties that give rise to criminal liability, a lower
standard of knowledge seems justifiable, one more akin to the
negligence standard imposed on military commanders. But,
regardless of how these details are resolved, command responsibility
itself seems a justifiable basis for corporate duties in situations where
corporations are indeed superiors to governmental actors. 42

But why limit the application of this concept strictly to those situations in
which a corporation may be a principal and government actors may be
subordinates? True, states are the chief subjects of international law and bear
primary responsibility for carrying out various duties of care with respect to

41 Id. at 504-05 (emphasis added).
42 Id. at 505-06.
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human rights. 43 But acknowledging corporate liability as superior to state
action implicitly recognizes that the companies themselves are subjects with
similar, though perhaps not coextensive, duties of care. As stated, Ratner's
theory on this point is limited to a conception akin to that of the state actor
requirement for proving a case of torture.44 State action is not required to find
that human rights abuses, much less atrocities, have occurred.

11. TRANSPOSING THE CONCEPT

The liability trip-wire for command responsibility is imputed knowledge.
In the military context, knowledge imputed to the commander is based on a
rigid command structure which may not exist in the corporate context. But the
tradeoff is that an imputed knowledge theory might be more acceptable in a
less rigidly structured corporate context because an individual might not be
tried and sentenced to life imprisonment; instead, only corporate financial
assets would be at risk.

Even so, there are breaking mechanisms built into knowledge imputation.
The knowledge prong and the action prong of command responsibility each
have at least two manifestations. The first is the "knew or should have known"
standard. The International Military Tribunal for the Far East ("IMTFE") in
United States v. Soemu Toyoda45 said that Admiral Toyoda's liability for the
conduct of his troops flowed from the fact that he "knew, or should by the
exercise of ordinary diligence have learned" what they were doing.46

The British International Military Tribunal in the Zyklon B Case47 found
that knowledge was the appropriate triggering mechanism for aiding and
abetting liability.48 Even though defense counsel argued that the prosecution
had to prove that the defendant intended that the gas he supplied be used for
extermination, the court determined that it was sufficient for the prosecution to

43 Id. at 461.
44 Id. at 499-500.

45 19 United States v. Soemu Toyoda 5005-06 (Official Transcript Record of Trial) (Int'l. Mil. Trib. for
the Far East Sept. 1949), available at http://www.iwncollections.org.uk/dbtw-wpd/exec/dbtwpub.dllQFO=
SubThemeTag&Q10=WarCrimes&TN-uncat&RF=MainResults3&DF=MainDetailed&NP=1&MR=25&AC=
QBEQUERY.

46 Valerie Oosterveld & Alejandra C. Flah, Holding Leaders Liable for Torture by Others: Command
Responsibility and Respondeat Superior as Frameiworks for Derivative Civil Liability, in TORTURE AS TORT:
COMPARATIVE PERSPECTIVES ON THE DEVELOPMENT OF TRANSNATIONAL HUMAN RIGHTS LITIGATION 440,
444 (Craig Scott ed., 2001) (quoting United States v. Soemu Toyoda, at 5006).

47 In re Tesch (The Zyklon B Case), 13 Ann. Dig. 250 (Brit. Mil. Ct. 1946).
48 Id. at 252.
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show that (1) Allied nationals were gassed with Zyklon B, (2) the defendant
supplied it, and (3) the defendant knew that the gas would be used to kill
humans.49

Similarly, the American International Military Tribunal employed the
knowledge standard in a trio of cases against corporate executives. Although
the court did not convict entire corporations, it utilized knowledge as the
benchmark for the conviction of individual corporate officers. Indeed, in
United States v. Krupp, the Tribunal went out of its way to describe
knowledge as a sorting mechanism for determining the guilt of various board
members of Krupp enterprises -which utilized slave labor in furtherance of
the Nazi industrial war machine:52

[W]e hold that guilt must be personal. The mere fact without more
that a defendant was a member of the Krupp Directorate ... is not
sufficient. The rule which we adopt and apply is stated in an
authoritative American text [19 C.J.S. 363-64 (1940)] as follows:

Officers, directors, or agents of a corporation participating in a
violation of law in the conduct of the company's business may be
held criminally liable individually therefor. So, although they are
ordinarily not criminally liable for corporate acts performed by other
officers or agents, and at least where the crime charged involves
guilty knowledge or criminal intent, it is essential to criminal liability
on his part that he actually and personally do the acts which
constitute the offense or that they be done by his direction or
permission. He is liable where his scienter or authority is
established .. .

In United States v. Flick,54 the Tribunal convicted two civilian industrialists
for knowingly using their "influence and money" to further the activities of the
SS and for increasing their production quotas knowing that slave labor would

55 56be needed to meet the new requirements. But United States v. Krauch (I.G.

49 id.
50 United States v. Krupp, Case No. 10, Trial Transcript (Nuremburg Trib. 1948), reprinted in U.S.

Gov'T PRINTING OFFICE, 9 TRIALS OF WAR CRIMINALS BEFORE THE NUREMBURG MILITARY TRIBUNALS

UNDER CONTROL COUNCi NO. 10 (1950).
51 Id at 1378.
52 Id. at 1410.

53 Id. at 1448 (emphasis added).
54 United States v. Flick, Trial Transcript (Nuremburg Trib. 1952), reprinted in U.S. Gov'T PRINTING

OFFICE, 6 TRIALS OF WAR CRIINALS BEFORE THE NUREMBURG MILITARY TRIBUNALS UNDER CONTROL

COUNCILNo. 10 (1952).
51 Id. at 1217, 1222.
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Farben) offers a reverse conclusion.57 In this case, pharmaceutical corporate
executives were actually acquitted because the prosecution could not show that
the executives "knowingly participate[d] in the planning, preparation or
initiation of an agressive [sic] war."58 Awareness is an important aspect of
knowledge and, perhaps, a required component. In I.G. Farben, the
executives believed the gas they manufactured was put to the purpose of
delousing prisoners.60 They were, in fact, unaware of the criminal purposes for
which it was being used.61

These cases convicted individual officers, not corporations. Nevertheless,
the knowledge standard appears to contain sufficient elasticity for courts and
tribunals to employ it to meet a wide array of fact patterns in often complex
corporate liability scenarios. But a string of corporate cases brought under the
knowledge standard in the United States during the past decade recently
culminated in the Second Circuit Court of Appeals decision, which threw out a
case based on this standard not being met.

III. THE TALISMAN ENERGY CASE

Although cases brought under the U.S. Alien Tort Statute ("ATS")62 are
civil, rather than criminal, in nature, they are instructive for this brief inquiry
as to how courts wrestle with the knowledge question that is the linchpin of
command responsibility liability. ATS litigation typically involves a foreign
national suing a foreign entity in U.S. federal court for a tort committed in
violation of international law.63 Although the first Congress passed the statute
in 1789 under pressure to provide an avenue of redress for foreign nationals, it
was rarely used until the 1980s.64 At that point, NGOs began encouraging
plaintiffs to utilize the ATS machinery to hold perpetrators of human rights

56 United States v. Krauch, Trial Transcript (Nuremburg Trib. 1952), reprinted in U.S. Gov'T PRINTING
OFFICE, 8 TRIALS OF WAR CRIMINALS BEFORE THE NUREMBURG MILITARY TRIBUNALS UNDER CONTROL

COUNCIL NO. 10 (1952).
5 d. at 1117.
58 [c.
59 See id. at 993 (discussing the requisite mens rea).
60 See id. at 328, 369 (describing excerpts of memoranda and letters that referenced delousing).
61 Id. at 1168-69.
62 28 U.S.C. § 1350 (2006).
6, Jaykumar A. Menon, The Alien Tort Statute Blackstone and Criminal/Tort Law Hybridities, 4 J.

INT'L. CRIM. JUST. 372, 372-73 (2006).
64 David A. Christensen, Corporate Liability for Overseas Human Rights Abuses: The Alien Tort Statute

After Sosa v. Alvarez-Machain, 62 WASH. & LEE L. REv. 1219, 1225 (2005).
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abuses accountable. Eventually, multinational corporations became ensnared
66as defendants in ATS litigation.

In Presbyterian Church of Sudan v. Talisman Energy, Inc., a Canadian
energy concern became embroiled in the Sudan genocide when it acquired a
Sudanese oil company, Arakis Energy, in 1998.68 As the Arab-dominated
Sudanese government began forcibly displacing large swaths of the black
population to clear ground for oil exploration and drilling, Talisman Energy,
Inc. discovered the human rights abuses.69 Eventually, Talisman divested itself
of Arakis-selling off its holdings to an Indian company, ONGC Videsh, in
2003.70

It was during this turmoil that Talisman Energy found itself brought into
U.S. federal court under the ATS by the Presbyterian Church of Sudan, which
accused it of backing the efforts of Sudan's government to clear the land for oil
exploration by attacking villages, bombing churches, and killing church
leaders . The District Court for the Southern District of New York initially
denied the defendant's motion to dismiss, 72 but ultimately granted the
defendant its motion for summary judgment because the plaintiffs did not
"[supply] sufficient admissible evidence to proceed to trial on their claims."73

The plaintiffs appealed this decision, but the Second Circuit affirmed the
summary judgment,74 stating:

[A]pplying international law, we hold that the mens rea standard for
aiding and abetting liability in ATS actions is purpose rather than
knowledge alone. Even if there is a sufficient international consensus
for imposing liability on individuals who purposefully aid and abet a
violation of international law . . . no such consensus exists for

65 See Daniel Diskin, The Historical and Modern Foundations for Aiding and Abetting Liability under
the Alien Tort Statute, 47 ARIZ. L. REV. 805, 808 (2005).

66 See id. at 807-08.
6 Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244 (2d Cir. 2009) [hereinafter

Presbyterian Church of Sudan 111].
68 Id. at 247-49.

Presbyterian Church of Sudan v. Talisman Energy Inc., 453 F. Supp. 2d 633, 656-57 (S.D.N.Y. 2006)
[hereinafter Presbyterian Church of Sudan 11].

70 ONGC Vinesh Appoints Three Directors for Sudan, ONGCVIDESH.COM (May 7, 2003), http:/www.
ongevidesh.com/Newscontent.aspx'?D=4.

71 Presbyterian Church of Sudan v. Talisman Energy Inc., 244 F. Supp. 2d 289, 302 (S.D.N.Y 2003)
[hereinafter Presbyterian Church of Sudan 1].

72 Id. at 296. Talisman moved to dismiss for a number ofjurisdictional reasons. Id.
73 Presbyterian Church ofSudan II, 453 F. Supp. 2d at 640.
74 Presbyterian Church ofSudan III, 582 F.3d at 247-48.
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imposing liability on individuals who knowingly (but not
purposefully) aid and abet a violation of international law.... Only
[the] purpose standard . . . has the requisite "acceptance among
civilized nations" for application in an action under the ATS....

Therefore, in reviewing the district court's grant of summary
judgment to Talisman, we must test plaintiffs' evidence to see if it
supports an inference that Talisman acted with the "purpose" to
advance the Government's human rights abuses.75

Thus, a new prong of "purpose" was added to the traditional knowledge
standard. Legal scholars were quick to note the sweeping implications of this
holding. Roger Alford observed:

[T]he opinion . . . creates an intent hurdle that will be extraordinarily
difficult for plaintiffs to overcome. Plaintiffs must show that a
corporation had the intent to assist in the violation of human
rights. . . . If this case stands, it will be the death knell for most
corporate liability claims under the Alien Tort Statute.76

And at least two amicus curiae briefs were filed with the Supreme Court
correcting the Second Circuit on its misreading of the knowledge standard-
one by Susan Farbstein and Tyler Giannini focusing on customary law aider
and abettor mens rea and its interplay with the Rome Statute,77 and the other by
Michael Bazyler and Jennifer Green focusing on the Second Circuit's
misconstruction of The Ministries Case 7 in the Nuremberg canon.79 The
Ministries Case yielded a conviction and acquittal, but the prosecution met the
knowledge showing in both instances.so The divergent outcomes were the
result of different actus reus showings.81

75 Id. at 259-60 (citations omitted).
76 Roger Alford, Second Circuit Adopts Purpose Test for A TS Corporate Liablity, OPINIOJURIS BLOG,

(Oct. 2, 2009, 6:32 PM), http://opiniojuris.org/2009/10/02/second-circuit-adopts-purpose-test-for-ats-
corporate-liability.

77 Brief for International Law Scholars et al. as Amici Curiae Supporting Petitioners, Presbyterian
Church of Sudan v. Talisman Energy, 582 F.3d 244 (2d Cir. 2009) (No. 09-1262).

78 United States v. Von Weizsaecker (The Ministries Case) (Nuremburg Trib. 1949), reprinted in U.S.
Gov'T PRINTING OFFICE, 12 TRIALS OF WAR CRIMINALS BEFORE THE NUREMBURG MILITARY TRIBUNALS

UNDER CONTROL COUNCIL No. 10 (1949).

79 Brief for Nuremburg Scholars as Amici Curiae Supporting Petitioners at 3, Presbyterian Church of
Sudan v. Talisman Energy, 582 F.3d 244 (2d Cir. 2009) (No. 09-1262).

so id. at 4.
81 Id
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Legal scholars have long turned to the Nuremberg trials for guidance on the
knowledge standard in ATS litigation.82 Private interests, though, have sought
to wriggle out of those constraints-repeatedly citing the Supreme Court's
admonition in its single ATS decision, Sosa v. Alvarez-Machain,83 that judges
should exercise "vigilant doorkeeping" prior to opening U.S. courts to ATS
litigation and set "a high bar to new private causes of action for violating
international law." 84

If the Supreme Court adopts the Second Circuit's holding of knowledge
plus purpose as the correct threshold for litigation in the civil context of ATS
litigation, then it stands to reason that the same threshold would obtain in
criminal litigation against a corporation. This would severely truncate the
possibility of grafting the command responsibility doctrine from the military
context onto the corporation. This brings us to the question of why no military
has been held liable as an organization for atrocities, and whether that has to
happen prior to a successful case being brought against a corporation utilizing
command responsibility theory.

IV. PROSECUTING THE ORGANIZATION

Prosecuting an organization is traditionally fraught with difficulty, unless
that organization is legally characterized as "criminal" like the mafia, or, as in
the case of Nazi Germany, the Gestapo or SS. In the aftermath of World War
II, the Allies were able to prosecute individuals for mere membership in those
organizations.85 Today, the United States detains anyone belonging to the
Taliban or al Qaeda based on membership alone-some of whom have been
prosecuted in U.S. courts and by military commission. Thus association with a
criminal organization is ipso facto prosecutable once that organization is
designated criminal. But what about prosecuting the organization itself?

The prospect of prosecuting an entire organization was on Justice Jackson's
mind as he prepared for the Nuremberg Trials,86 but in the end only individuals

82 Gwynne Skinner, Nuremberg's Legacy Continues: The Nuremberg Trials' Influence on Human Rights
Litigation in U.S. Courts Under the Alien Tort Statute, 71 ALB. L. REV. 321, 326 (2008).

83 Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).
84 542 U.S. at 727, 729.
85 See I TRIAL OF THE MAJOR WAR CRIMINALS, supra note 29, at 80; see also Appendix, infra.
86 Justice Robert H. Jackson, Report to the President from Justice Robert H. Jackson, Chief of Counsel

for the United States in the Prosecution of Axis War Criminals, 39 AM. J. INT'L L. SuP. 178 (1945). Justice
Jackson asks rhetorically, "What specifically are the crimes with which these individuals and organizations
should be charged, and what marks their conduct as criminal?" Id. at 184.

686 [Vol. 24



THE COMMAND RESPONSIBILITY DOCTRTNE

were prosecuted. Moreover, BP is not a criminal organization, nor is Talisman
Energy. And they are unlikely to be designated as such no matter what
atrocities or criminal negligence they have wrought or in which they were
complicit. Indeed, although Roman Catholic priests have been individually
prosecuted in Germany, Canada, the United States, Belgium, and France for
molesting children, the Roman Catholic Church itself has not been prosecuted.

In order for a corporation to be prosecuted as an entity for violations of
international law, it must be in breach of an obligation or duty or its actions
must violate a customary peremptory norm. Traditionally, only states had
standing under international law and, therefore, states were the only legal
actors in the field. This changed after the Nuremberg Trials, in which
individuals were held criminally accountable for violations of international
law. Since corporations are comprised of individuals, it stands to reason that
such liability for violations of international law should accrue to them as well.
Although some scholars still cling to the notion that corporations are not
"subjects" of international law, this is a distinctly shrinking circle.

The UN was considered a subject of international law as far back as the
Reparations case in 1949, and the Restatement implicitly recognized
corporations as subjects of international law in 1986.89 Since then, more
scholars and institutions have steadily acknowledged corporations as falling
under international law, although corporations, like individuals, cannot make
such law (that preserve is still occupied by only states).90 Prosecutions of
organizations in the United States under common law have relied heavily on
the transference of respondeat superior from the civil to the criminal context.91

Respondeat superior is the conceptual cousin of command responsibility
theory and was at issue in the Talisman Energy case. It predates command
responsibility by centuries and was traditionally a method of holding an

87 ANDREW CLAPHAM, HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS 77 (2006).

88 Reparation for Injuries Sutered in the Service of the United Nations, Advisory Opinion, 1949 I.C.J.
174 (Apr. II). The General Assembly asked the ICJ for an advisory opinion on whether the UN could make
a claim for damages after the assassination of the Secretary General's mediator in Jerusalem. Id. at 175. The
Court determined that the UN had international legal personality sufficient to effectuate its core functions. Id.
at 179.

89 RESTATEMENT (THIRD) OF FOREIGN RELATIONS pt. II, intro. note (1986). "In the past it was sometimes

assumed that individuals and corporations, companies or other juridical persons created by the laws of state,
were not persons under (or subjects of) international law." Id.

90 Jd.at71.

9 N.Y. Cent. R.R. Co. v. United States, 212 U.S. 481, 492-95 (1909).
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employer civilly liable for the acts of the employee.92 The U.S. Supreme Court
first lifted the respondeat superior theory from the civil to the criminal context
in N.Y Central & Hudson River Railroad v. United States93 at the turn of the
twentieth century. Using the agency theory endemic to respondeat superior, the
Court found that the criminal activity of a railroad employee (bribery) was
imputable to the corporation as a whole and found the company criminally
liable. 94 The Court noted that since the concept was well-founded in civil tort
law, it had every reason in public policy to "go only a step further" and apply it
in criminal law.95

Post N.Y Central cases have blended civil and criminal liability of
corporations as organizations. The Eighth Circuit noted, "There is no longer
any distinction in essence between the civil and criminal liability of
corporations, based upon the element of intent or wrongful purpose."96 But one
of the problems with respondeat superior is that corporations may raise a due
diligence defense based on the existence of corporate compliance manuals and
policies, which courts may take into consideration.9 7 This defense is not
allowed in command responsibility-based prosecutions. 98 Indeed, the
commander cannot even delegate his command responsibility. 99 Consider
again Yamashita:

Despite his dejure command, Yamashita, who assumed his post only
eleven days before the invasion by United States forces, ordered a
partial evacuation. He then split the remainder of the Japanese forces
into three separate fighting units, ceding full command of two, and
commanding the other himself. Contrary to his orders, the evacuation
did not occur, and Yamashita was left isolated in a remote
mountainous region, apparently lacking communications with his
headquarters and the two other commanders.

Yamashita's conviction was upheld for acts of troops beyond his
de facto control, on the ground that operational command
responsibility cannot be ceded for the purposes of the doctrine of
command responsibility even though the specific aspects of such
command are actually ceded to others. This rule, referred to as the

92 Id at 493.
93 Id. at 492 95.
94 Id at 494-95.
95 Id at 494.
96 Egan v. United States, 137 F.2d 369, 379 (8th Cir. 1943).
97 E.g., United States v. lonia Mgmt. S.A., 555 F.3d 303, 310 (2d Cir. 2009).
98 Ilias Bantekas, The Contemporary Law ofSuperior Responsibility, 93 AM. J.TNT'L L. 573, 585 (1999).
99 Id.
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"delegation principle," is recognized as a general principle of
criminal law. It strains the mind to consider the possibility of
upholding criminal responsibility in cases where both defacto control
is missing and de jure command was already ceded for military
purposes and not for the purpose of escaping criminal responsibility.
Certainly, it must have seemed to the Supreme Court that authority
was delegated for the purpose of evading responsibility which raised
the risks of crime. Command responsibility cannot be avoided.100

Command responsibility holds the superior's feet to the fire more firmly
than respondeat superior and, therefore, is the preferable avenue for criminal
prosecution. If the theoretical leap from the military to the corporate context
can be made, then a new and vital tool in the fight against impunity for the
commission of international crimes can be brought to the fore.

CONCLUSION

Luis Moreno Ocampo, Chief Prosecutor for the International Criminal
Court, has stated his desire to hold corporations accountable for criminal
violations of international law. 101 Although the Rome Statute, which created
the court, does not provide for jurisdiction over legal persons, it was
considered at the preparatory conference. A paragraph appeared in the draft
text that provided for trying "legal persons, with the exception of States, when
the crimes were committed on behalf of such legal persons or by their agents
or representatives."10 2

That the provision did not make it into the final statute was a matter of time
constraints and not a coordinated effort motivated by overt hostility to the
notion of holding companies accountable.103 Other treaties provide for
corporate criminal liability in the cases of environmental degradation, terrorist
financing, and corruption.104 Those are direct forms of liability agreed to by
states in legal instruments. And if a company can be held criminally liable for
degrading the environment, then why can't that same company be held
criminally liable for complicity in genocide? Command responsibility is
possibly the legal mechanism to make this happen.

1o Id

101 James Podgers, Corporations in the Line of Fire, 90 A.B.A. J. 13 (2004).
102 CLAPHAM, supra note 87, at 30 (quoting Draft Statute for the International Criminal Court, Art. 23(5),

UN Doe. A/CONF. 183/2/Add. 1, 14 April 1998).
103 Id. at 31.
104 Id. at 245-52.
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Professor Ratner's articulation of this concept, albeit narrow, is the right
one and should be expanded. Courts know how to utilize this procedure, and
the knowledge standard that underlies it is flexible. Political and economic
realities, however, may make grafting the command responsibility doctrine
from the military context onto the corporate context a bridge too far.
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APPENDIX

NUREMBERG WAR CRIMES TRIAL

APPENDIX B

Statement of Criminality of Groups and Or2anizations

The statements hereinafter set forth, following the name of each group
or organization named in the Indictment as one which should be
declared criminal, constitute matters upon which the prosecution will
rely inter alia as establishing the criminality of the group or
organization:

DIE REICHSREGIERUNG (REICH CABINET)

"Die Reichsregierung (Reich Cabinet)" referred to in the Indictment
consists of persons who were:

(i) Members of the ordinary cabinet after 30 January 1933, the date on
which Hitler became Chancellor of the German Republic. The term
"ordinary cabinet" as used herein means the Reich Ministers, i.e.,
heads of departments of the central Government; Reich Ministers
without portfolio; State Ministers acting as Reich Ministers; and other
officials entitled to take part in meetings of this cabinet.

(ii) Members of der Ministerrat fur die Reichsverteidigung (Council of
Ministers for the Defense of the Reich).

(iii) Members of der Geheimer Kabinettsrat (Secret Cabinet Council).

Under the Flihrer, these persons functioning in the foregoing
capacities and in association as a group, possessed and exercised
legislative, executive, administrative, and political powers and
functions of a very high order in the system of German Government.
Accordingly, they are charged with responsibility for the policies
adopted and put into effect by the Government including those which
comprehended and involved the commission of the crimes referred to
in Counts One, Two, Three, and Four of the Indictment.
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DAS KORPS DER POLITISCHEN LEITER DER
NATIONALSOZIALISTISCHEN DEUTSCHEN
ARBEITERPARTEI
(LEADERSHIP CORPS OF THE NAZI PARTY)

"Des Korps der Politischen Leiter der Nationalsozialistischen
Deutschen Arbeiterpartei (Leadership Corps of the Nazi Party)"
referred to in the Indictment consists of persons who were at any time,
according to common Nazi terminology, "Politischen Leiter" (Political
Leaders) of any grade or rank.

The Politischen Leiter comprised the leaders of the various functional
offices of the Party (for example, the Reichsleitung, or Party Reich
Directorate, and the Gauleitung, or Party Gau Directorate), as well as
the territorial leaders of the Party (for example, the Gauleiter).

The Politischen Leiter were a distinctive and elite group within the
Nazi Party proper and as such were vested with special prerogatives.
They were organized according to the Leadership Principle and were
charged with planning, developing and imposing upon their followers
the policies of the Nazi Party. Thus the territorial leaders among them
were called Hoheitstrager, or bearers of sovereignty, and were entitled
to call upon and utilize the various Party formations when necessary
for the execution of Party policies.

Reference is hereby made to the allegations in Count One of the
Indictment showing that the Nazi Party was the central core of the
common plan or conspiracy therein set forth. The Politischen Leiter,
as a major power within the Nazi Party proper, and functioning in the
capacities above described and in association as a group, joined in the
common plan or conspiracy, and accordingly share responsibility for
the crimes set forth in Counts One, Two, Three, and Four of the
Indictment.

The prosecution expressly reserves the right to request, at any time
before sentence is pronounced, that Politische Leiter of subordinate
grades or ranks or of other types or classes, to be specified by the
Prosecution, be excepted from further proceedings in this Case No. 1,
but without prejudice to other proceedings or actions against them.
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DIE SCHUTZSTAFFELN DER
NATIONALSOZIALISTISCHEN
DEUTSCHEN ARBEITERPARTE (COMMONLY KNOWN AS
THE SS) INCLUDING DER SICHERHEITSDIENST
(COMMONLY KNOWN AS THE SD).

"Die Schutzstaffeln der Nationalsozialistische Deutsche Arbeiterpartei
(commonly known as the SST) including Derby Sicherheitsdienst
(commonly known as the SD)" referred to in the Indictment consists
of the entire corps of the SS and all offices, departments, services,
agencies, branches, formations, organizations, and groups of which it
was at any time comprised or which were at any time integrated in it,
including but not limited to, the Allgemeine SS, the Waffen SS, the SS
Totenkopfverbande, SS Polizei Regimente, and the Sicherheitsdienst
des Reichsfilhrers-SS' (commonly known as the SD).

The SS, originally established by Hitler in 1925 as an elite section of
the SA to furnish a protective guard for the Filhrer and Nazi Party
leaders, became an independent formation of the Nazi Party in 1934
under the leadership of the Reichsfithrer-SS, Heinrich Himmler. It was
composed of voluntary members, selected in accordance with Nazi
biological, racial, and political theories, completely indoctrinated in
Nazi ideology and pledged to uncompromising obedience to the
Filhrer. After the accession of the Nazi conspirators to power, it
developed many departments, agencies, formations, and branches and
extended its influence and control over numerous fields of
Governmental and Party activity. Through Heinrich Himmler, as
Reichsfithrer-SS and Chief of the German Police, agencies and units
of the SS and of the Reich were joined in operation to form a unified
repressive police force. The Sicherheitsdienst des Reichsfihrer-SS
(commonly known as the SD), a department of the SS, was developed
into a vast espionage and counter-intelligence system which operated
in conjunction with the Gestapo and criminal police in detecting,
suppressing and eliminating tendencies, groups and individuals
deemed hostile or potentially hostile to the Nazi Party, its leaders,
principles and objectives, and eventually was combined with the
Gestapo and criminal police in a single security police department, the
Reich Main Security Office.
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Other branches of the SS developed into an armed force and served in
the wars of aggression referred to in Counts One and Two of the
Indictment. Through other departments and branches the SS controlled
the administration of concentration camps and the execution of Nazi
racial, biological, and resettlement policies. Through its numerous
functions and activities it served as the instrument for insuring the
domination of Nazi ideology and protecting and extending the Nazi
regime over Germany and occupied territories. It thus participated in
and is responsible for the crimes referred to in Counts One, Two,
Three, and Four of the Indictment.

DIE GEHEIME STAATSPOLIZEI (SECRET STATE POLICE,
COMMONLY KNOWN AS THE GESTAPO)

"Die Geheime Staatspolizei (Secret State Police, commonly known as
the Gestapo)" referred to in the Indictment consists of the
headquarters, departments, offices, branches, and all the forces and
personnel of the Geheime Staatspolizei organized or existing at any
time after 30 January 1933, including the Geheime Staatspolizei of
Prussia and equivalent secret or political police forces of the Reich
and the components thereof.

The Gestapo was created by the Nazi conspirators immediately after
their accession to power, first in Prussia by the Defendant Goering and
shortly thereafter in all other states in the Reich. These separate secret
and political police forces were developed into a centralized, uniform
organization operating through a central headquarters and through a
network of regional offices in Germany and in occupied territories. Its
officials and operatives were selected on the basis of unconditional
acceptance of Nazi ideology, were largely drawn from members of the
SS, and were trained in SS and SD schools. It acted to suppress and
eliminate tendencies, groups, and individuals deemed hostile or
potentially hostile to the Nazi Party, its leaders, principles, and
objectives, and to repress resistance and potential resistance to
German control in occupied territories. In performing these functions
it operated free from legal control, taking any measures it deemed
necessary for the accomplishment of its missions.

Through its purposes, activities, and the means it used, it participated
in and is responsible for the commission of the crimes set forth in
Counts One, Two, Three, and Four of the Indictment.
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DIE STURMABTEILUNGEN DER
NATIONALSOZIALISTISCHEN DEUTSCHEN
ARBEITERPARTEI (COMMONLY KNOWN AS THE SA)

"Die Sturmabteilungen der Nationalsozialistischen Deutschen
Arbeiterpartei (commonly known as the SA)" referred to in the
Indictment was a formation of the Nazi Party under the immediate
jurisdiction of the Fiirer, organized on military lines, whose
membership was composed of volunteers serving as political soldiers
of the Party. It was one of the earliest formations of the Nazi Party and
the original guardian of the National Socialist movement. Founded in
1921 as a voluntary militant formation, it was developed by the Nazi
conspirators before their accession to power into a vast private army
and utilized for the purpose of creating disorder, and terrorizing and
eliminating political opponents. It continued to serve as an. instrument
for the physical, ideological, and military training of Party members
and as a reserve for the German Armed Forces. After the launching of
the Wars of aggression, referred to in Counts One and Two of the
Indictment, the SA not only operated as an organization for military
training but provided auxiliary police and security forces in occupied
territories, guarded prisoner-of-war camps and concentration camps
and supervised and controlled persons forced to labor in Germany and
occupied territories.

Through its purposes and activities and the means it used, it
participated in and was responsible for the commission of the crimes
set forth in Counts One, Two, Three, and Four of the Indictment.

GENERAL STAFF AND HIGH COMMAND OF THE GERMAN
ARMED FORCES

The "General Staff and High Command of the German Armed Forces"
referred to in the Indictment consist of those individuals who between
February 1938 and May 1945 were the highest commanders of the
Wehrmacht, the Army, the Navy, and the Air Forces. The individuals
comprising this group are the persons who held the following
appointments:

Oberbefehlshaber der Kriegsmarine (Commander in Chief of the
Navy);
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Chef (and, formerly, Chef des Stabes) der Seekriegsleitung (Chief of
Naval War Staff);

Oberbefehishaber des Heeres (Commander in Chief of the Army);

Chef des Generalstabes des Heeres (Chief of the General Staff of the
Army);

Oberbefehishaber der Luftwaffe (Commander in Chief of the Air
Force);

Chef des Generalstabes der Luftwaffe (Chief of the General Staff of
the Air Force);

Chef des Oberkommandos der Wehrmacht (Chief of the High
Command of the Armed Forces);

Chef des Fuhrungsstabes des Oberkommandos der Wehrmacht (Chief
of the Operations Staff of the High Command of the Armed Forces);

Stellvertretender Chef des Fuhrungsstabes des Oberkommandos der
Wehrmacht (Deputy Chief of the Operations Staff of the High
Command of the Armed Forces);

Commanders-in-Chief in the field, with the status of
Oberbefehishaber, of the Wehrmacht, Navy, Army, Air Force.

Functioning in such capacities and in association as a group at the
highest level in the German Armed Forces Organization these persons
had a major responsibility for the planning, preparation, initiation, and
waging of illegal wars as set forth in Counts One and Two of the
Indictment and for the War Crimes and Crimes against Humanity
involved in the execution of the common plan or conspiracy set forth
in Counts Three and Four of the Indictment. 105

05 1 TRIAL OF THE MAJOR WAR CRIMINALS, supra note 29, at 80-84 (1949).
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