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Should we not believe? Should we 
not act in accordance with our beliefs?

The search for meaning in life 
represents an aspiration that 
distinguishes us from nonhuman life 
forms. However, belief-based conduct 
potentially poses a threat to others 
who do not share the belief expressed 
or acted upon.

The notion that the state ought 
to tolerate, at some level, conduct 
inspired by religious belief informs 
our notion of free exercise of religion, 
a principle enshrined in the First 
Amendment of the Constitution.

The Free Exercise Clause asks, 
with humility, the state to forgive us 
from our trespasses against the state’s 
conflicting norms. The Establishment 
Clause demands, to the contrary, 
that government-based tolerance for 
the religious beliefs of its people not 
amount to an “establishment” of any 
religious-based belief.

The Supreme Court’s feeble effort at 
reconciling the symbiotic relationship 
between the Free Exercise and 
Establishment clauses continually 
reminds us that our imperfections 
exceed our aspirations.

The Supreme Court has failed 
miserably when it has been asked to 
respect the principle of free exercise. 
When the 19th century Mormons 
sought free exercise refuge for their 
religiously inspired plural marriages 
in United States v. Reynolds, the Court 
intolerantly opined that the Free 
Exercise Clause protects “belief” 
only, not conduct. You can believe 
whatever you want, but if that belief 
prompts you to act in accordance with 
your beliefs, the Free Exercise Clause 
provides no protection whatsoever.

The Court has since reiterated this 

null-set analysis of the Free Exercise 
Clause in …

• denying a religiously inspired 
exemption for American Indians 
ingesting peyote as part of a 
sacramental ceremony, posing 
the possibility of outlawing 
the use of wine for Christian 
sacraments (Employment  
Division v. Smith, 1990);

• denying the private teachings 
of a Christian fundamentalist 
church proscribing interracial 
dating or marriage while 
receiving tax exemptions  
(Bob Jones University v.  
United States, 1983);

• refusing Little-Bird-in-the Snow’s 
request for an exemption from 
use of a Social Security number 
as a condition to receiving 
governmental benefits, even 
though she believed accepting 
a number in place of her name 
would rob her of spiritual 
identity (Bowen v. Roy, 1986);

• and refusing an exemption 
from the Air Force’s standard 
clothing regulations to a Jewish 
rabbi who was serving in the Air 
Force as a psychologist and who 
wanted to respect his religious 
duty of wearing a yarmulke, a 
head-covering expressing his 
submission to God (Goldman v. 
Weinberger, 1986).

All of these cases stand for the 
proposition that if the state has 
any reason to proscribe specified 
conduct, then the Free Exercise 
Clause provides no justification for a 
religious exemption. Religious beliefs 
that conflict with norms of the state 
have to be exercised at a cost.

While the state’s intolerance for 

free exercise of religion as expressed 
in the Reynold’s belief-only test has 
at least been easy to understand and 
apply, the same cannot be said for the 
fractured Supreme Court opinions 
addressing establishment issues.

Variant justices on the Supreme 
Court have alternatively argued 
for establishment paradigms based 
upon: 1) a strict wall-of-separation; 
2) the Lemon-inspired tri-part test, 
which prohibits any accommodation 
unless it serves a secular purpose, has 
a secular effect and does not involve 
the state in its administration;  
3) historical accommodationism;  
4) neutral principlism, which requires 
the state to avoid discrimination 
against religious views simply 
because they are religious; 5) non-
endorsement, which requires that 
the state avoid endorsing religious 
speech within the public forum;  
6) noncoercion, which demands that 
the state not permit religious speech 
or activities that have a coercive  
effect on nonbelievers. No 
paradigm has captured a majority 
of the Supreme Court as the key to 
establishment jurisprudence.

The Court has variously 
invalidated, on “wall-of-separation” 
reasoning, public school prayer 
(Engel v. Vitale, 1962), a moment of 
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Members of the senior class of Russell County 
High School in Russell Springs, Ky., recite the 
Lord’s Prayer in defiance of a court ruling during 
commencement exercises this past May.
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silence at public schools suggesting 
an endorsement of religion (Wallace 
v. Jaffree, 1985), prayer at high school 
graduation ceremonies that would 
entail an element of  “coercion” 
of nonbelievers (Lee v. Weisman, 
1992), and prayer at public-school 
football games that would signal 
an impermissible endorsement of 
religion (Santa Fe Independent School 
Dist. v. Doe, 2000).

In comparison, the Court 
has upheld as a matter of 
accommodationism and historical 
continuity the practice of public 
prayer at legislative assemblies 
(Marsh v. Chambers, 1983). The 
posting of the Ten Commandments 
as part of a broader historical display 
is permissible on the Texas state 
capitol grounds (Van Orden v. Perry, 
2005), but the posting of the same 
Ten Commandments violates the 
wall-of-separation in the public 
schools (Stone v. Graham, 1980), or in a 
display on public grounds with fewer 
nonreligious messages to mute the 
religious message (McCreary County, 
KY v. American Civil Liberties Union of 
Kentucky, 2005).

The Establishment Clause also 
prohibits a ban on teaching evolution 
(Epperson v. Arkansas, 1968), as  
well as a ban on a “balanced 
treatment” of evolutionary theory 
and “scientific creationism”  
(Edwards v. Aguillard, 1987).

Issues associated with our 
national motto “In God We Trust,” 
unashamedly referenced on our 
money, or use of the phrase “under 
God” referenced in the Pledge of 
Allegiance, or religious references in 
our national anthem all have yet to be 
decided by the Supreme Court.

Can the state, as a matter of respect 
for the historical traditions of the 
people, acknowledge God’s hand 
in our providential history? Can 
the state publicly acknowledge, 
as a matter of historical fact, if not 
normative truth, that we have been a 
religious people with pluralistically 
diverse beliefs?

Ultimately each of us has to decide 
whether we will make our beliefs 
part of our active life, whatever 
the state’s response. We will 
probably not be faced with a fiery 
furnace or a lion’s den like Daniel, 
Shadrach, Meshach and Abed-
nego. However, we may very well 
be asked to sacrifice governmental 
benefits, subject ourselves to public 
condemnation, lose opportunities 
to serve on courts or public office 
because of politically incorrect 
opposition to abortion or same-sex 
marriages, or we may even suffer 
exposure to our criminal laws as a 
consequence of our beliefs.

Such is the plight and the 
aspirational opportunity for those 
who would believe. I believe and 
invite each of you to find within 
yourself a belief that you are 
willing to commit to, regardless 
of the political, social and legal 
consequences of such a belief. 
Hopefully, our beliefs ultimately 
will draw us together as God reveals 
Himself to each of us. This I believe.
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Ultimately each of 
us has to decide 
whether we will 
make our beliefs 
part of our active 
life, whatever the 
state’s response.
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