
FEDERAL TAX LIENS 



I. CREATION AND EFFECT OF FEDERAL TAX LIEN 

Section 6321 of the Internal Revenue Code provides 
for the creation of lien in favor of the United States 
for unpaid federal taxes as follows: 

If any person liable to pay any tax neglects or 
refuses to pay the same after demand, the amount 
(including any interest, additional amount, addition 
to tax, or assessable penalty, together with any 
costs that may accrue in addition thereto) shall be 
a lien in favor of the United States upon all property 
and rights to property, whether real or personal, 
belonging to such person. 

A. Assessment and Demand 

.This lien arises, as between the government and 
the taxpayer, automatically upon the taxpayers refusal, 
after demand has been made, to pay a tax assessed 
against him. Where the taxpayer concedes liability for 
a tax, by filing a return showing such liability but 
without payment, the assessment of the tax occurs 
virtually immediately. Section 6203. In the more 
usual case, where the taxpayer has not conceded liability 
for an additional tax, assessment cannot occur until 
the I.R.S. has discovered the understated liability, 
for example, after an audit of the taxpayer's return. 
Assuming the taxpayer cannot reach an agreement with 
the I.R.S. concerning this alleged deficiency, he will 
be informed of the recommended tax liability, and 
following receipt of his "90 day" letter appeal to the 
Appellate Division, and/or petitioning the Tax Court as 
provided in the Services' Procedural Rules, Treas. Reg. 
§ 601.106(d), § 601.106, the tax will be assessed. 
This date is important, since after timely demand and 
refusal to pay, the tax lien arises and relates back to 
the date of assessment. Internal Revenue Code, § 6322. 
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While Section 6303(a) states the first demand 
should issue within 60 days of the assessment, failure 
to meet that time limit probably won't affect creation 
of the lien. See, Treas. Reg. § 301.6303-1(a); Plumb, 
Federal Tax Liens, 13 (3rd Ed. 1972). In most cases, 
the I.R.S. could probably make a new assessment and 
issue a new, timely demand, so the 60 day limit may not 
be particularly important. 

Finally, following the decision of the Supreme 
Court in Laing v. United States, 423 U.S. 161 (1976) 
which invalidated the abbreviated fashion in which the 
I.R.S. made the so-called jeopardy assessments, Congress 
amended the Code, Sections 6851, 6861 and 6862, 6863 
and 7429, to provide separate procedures for such 
jeopardy assessments. Under these amended sections the 
government, once it has decided that there exists some 
likelihood of prejudice to collection if assessment and 
demand .are delayed, must give the taxpayer written 
notice of the reasons for that determination. The 
taxpayer may seek review with the District Director 
within 30 days, and if he doesn't like the result, may 
file suit in Federal District Court attacking the 
reasonableness of the jeopardy decision. This suit 
must be filed within the 30 day statutory limit from 
the date the taxpayer received the jeopardy notice, and 
the Court is required to render its decision within 20 
days thereafter. These suits are by necessity summary 
in nature, although disagreement among courts exists as 
to the procedures to be followed by the District Court. 
See, Plumb, Federal Tax Liens, 1981 Supplement to Third 
Edition, p. 56-57 (1981) [the Bankruptcy Jeopardy 
Assessment under Section 6871 permits similar assessment 
where a taxpayer files a Bankruptcy petition]. 
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B. Property Subject to the Lien 

Section 6321 says the lien attaches to "all" the 
property, real or personal, belonging to the person 
owing the tax, and the cases indicate that it means 
"all." Thus, the lien attaches to property which is 
exempt from claims of ordinary creditors under state 
law such as the Homestead Exemption, U.S. v. Heasley, 
283 F.2d 422 (8th Cir. 1960), or life insurance proceeds, 
U.S. v. Bess, 357 U.S. 51 (1958) including the cash 
surrender value where the taxpayer has reserved that 
right to himself. Bess, supra. In short, about the 
only property exempt from the reach of the tax lien 
will be that made so by federal law. Section 6334, as 
amended in 1976, contains the list of property exempt, 
which list is exclusive. Section 6334(c). A certain 
percentage of wages, books and tools, Unemployment or 
Workmen's Compensation Benefits, and certain personal 
articles are the only exemptions. 

However, while federal law determines whether and 
when a Tax Lien attaches to the taxpayer's property, 
state law must be looked to to decide if the taxpayer 
has a property interest to which the lien may attach. 
Sgro v. U.S., 609 F.2d 1259 (1979). Thus, where a 
state Homestead Law creates a "right" in the property 
in the wife, the taxpayer-husband has no property right 
in the wife's homestead interest, and the lien does not 
attach. U.S. v. Hershberger, 475 F.2d 677 (1973). 
Similar results will be reached in cases involving 
tenancies in common, joint tenants, and partnerships. 
See, Plumb, supra, 31-38 (3rd ed. 1972). It is not 
clear whether the Government may force the sale of all 
interests in property in which the taxpayer has some 
interest, though the cases suggest it may. U.S. v. Kocher, 
468 F.2d 503 (2d. Cir. 1972), cert, denied, 411 U.S. 
931 (1973), U.S. v. Eaves, 499 F.2d 869 (,10th Cir. 
1974) . 
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C. Duration of Lien 

Section 6322 states that the lien created in 
Section 6321 continues from assessment until the tax 
liability (or judgment) creating the lien is satisfied, 
or becomes unenforceable. Sections 6502 and 6503 
generally provide a six year limitation on collection 
of income, estate and gift tax deficiencies, subject 
to suspension of that period during times the I.R.S. is 
barred from collecting the tax, as by the Bankruptcy 
automatic stay. (See Section 6504 for the limitation 
period for other kinds of tax assessments.) 

However, running of this six year period does not 
always mean the lien has expired, since commencement of 
a suit for the unpaid taxes tolls the statute, and any 
judgment obtained keeps the time for collection open 
indefinitely. Plumb, supra, at 50 (3d ed. 1972). 
Also, refiling notice of lien under Section 632 3 within 
the one year period ending 30 days after the expiration 
of six years following the assessments, Section 6323(g)(3), 
preserves the lien. 

II. PRIORITY OF FEDERAL TAX LIEN vs. CREDITORS-NON-BANKRUPTCY 

Introduction 

The development of the law governing priority of 
Tax Liens vis-a-vis other claimants absent bankruptcy 
has been a tortured process. To understand that process, 
one must first understand the origin and development of 
the "choate" doctrine of 31 U.S.C.A. Section 191, 
better known as R.S. 3466, the general federal priority 
provision. 



Section 3466, as amended in 1966 states: 

Whenever a person indebted to the United States is 
insolvent, or whenever the estate of any deceaaed 
debtor, in the hands of the executors or administrators, 
is insufficient to pay all the debts due from the 
deceased, the debts due to the United States shall 
be first satisfied; and the priority established shall 
extend as well to cases in which a debtor, not having 
sufficient property to pay all his debts, makes a 
voluntary assignment thereof, or in which the estate 
and effects of an absconding, concealed, or absent 
debtor are attached by process of law, as to cases in 
which an act of bankruptcy is committed. The priority 
established under this section does not apply, however, 
in a case under Title 11 of the United States Code. 

While the priority given federal claims appears 
absolute, it has been modified in some ways by judicial 
decision. For example, it is clear that administrative 
expenses incurred in managing an insolvent estate take 
priority over the government's debt. 

The most important limitation, however, stems from 
the "choate" doctrine of Illinois ex. rel. Gordon v. Campbell, 
329 U.S. 362 (1946) and United States v. Gilbert Associates, 
Inc., 345 U.S. 361 (1953). These cases held that 
holders of specific and perfected liens on the taxpayer's 
property had priority, but only if they had obtained a 
"choate" nature. "Choateness" required that the lien 
be definite with respect to the indentity of the lienor, 
the amount of the lien, and the property to which it 
attaches (Campbell, and additionally, that the lienor 
have divested the debtor of either title or possession. 
(Gilbert) Thus, while it seems clear that possessory 
liens, mortgages, and liens under which a levy has 
occurred are choate, most others are not. After-acquired 
property clauses are inchoate, see infra, p. , as are 
liens to secure further advances, see infra, p. , as are 
many statutory liens protecting landlords, mechanics 
lienors, etc. The Section 3466 priority is thus very 



wide-ranging. Indeed, one noted commentator has stated 
that "[I]n the sixteen years since Campbell, the Supreme 
Court has never found a lien to be choate for purposes 
of Section 3466." Epstein, Debtor-Creditor Relations, 
p. 210, West Publ. Co., (1973). (The impact of Section 
3466 in Bankruptcy will be discussed briefly infra, 
p. •) 

In U.S. v. Security Trust & Sav. Bank, 340 U.S. 47 
(1950) the Supreme Court gave priority to a tax lien 
under Section 6321 over a prior attachment lien, stating 
that since the attachment lien may or may not grow into 
a judgment lien, it was inchoate under the Gilbert and 
Campbell cases. Subsequent cases effectively eliminated 
the Gilbert requirement that the debtor be "divested of 
title or possession," and made clear that the choate 
doctrine was less stringent for Federal Tax Liens than 
for Section 3466 priority problems. U.S. v. Vermont, 
377 U.S. 351 (1964), U.S. v. City of New Britain, 347 
U.S. 81 (1954). However, to obtain priority of a 
Federal Tax Lien other liens must still meet the Campbell 
choate requirements, or at least dicta in the above 
cases seems to suggest. 

Because of the continuing priority problem between 
Tax Liens and other claimants, Congress amended Section 
6323 in 1966 (and again in 1976) establishing priority 
rules with respect to some of these claimants. Section 
6323(a) now states: 

Purchases, holders of security interests, mechanic's 
lienors, and judgment lien creditors.—The lien imposed 
by Section 6321 shall not be valid as against any purchaser, 
holder of a security interest, mechanic's lienor, or 
judgment lien creditor until notice thereof which meets 
the requirements of subsection (f) has been filed by 
the Secretary or his delegate. 



If a claimant does not fall into one of the Section 
6323(a) categories, however, the choate tests must be 
met, MDC Leasing Corp. v. N.Y. Prop. Ins. Underwriters Ass'n, 
450 F. Supp. 179 (D.C.N.Y. 1978), aff'd., 603 F.2d 213 
(1978); most importantly, they must be met before the 
tax lien arises. Remember that a tax lien arises under 
Section 6321 when the assessment is made and demand 
refused, not when the notice requirements of Section 
6323 are met. Thus, before examining the scope of 
Section 6323, we should look at some of the kinds of 
claims which fall outside its protection. 

A. General Creditors 

Ordinary general creditors are of course subordinate 
to a Tax Lien, whether that lien arose before or after 
the credit was extended. Plumb, supra, at 133 (3rd ed. 
1972) . Filing of the notice required in Section 6323 
is necessary only to give the Tax Lien priority over 
those interests named in Section 6323(a). However, if 
a general creditor reduces his claim to judgment before 
such filing, he will obtain priority as a "judgment 
lien creditor" under Section 6323(a) (Section 6323 
changes the earlier "judgment creditor" language, which 
would include those acquiring a lien by execution and 
levy, but it is generally agreed that no substantive 
change was intended—see, Dugan v. Missouri Neon & Plastic 
Advertising Co., 472 F.2d 944, 951, note 10 (8th Cir. 
1973)). 

Various relation back doctrines, such as those 
associated with attachment and garnishment liens, or 
lis pendens filings, are unavailing to give such lienors 
priority over Tax Liens filed after the above, but 
before final judgment. U.S. v. Jenison, 484 F. Supp. 
747 (D.C.R.I. 1980) (prejudgment attachment); United States 
v. White Bear Brewing Co., 350 U.S. 1010 (1956); Atlas v. U.S., 
459 F. Supp. 1000, (D.C.N.D. 1978); (lis pendens). 
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A general creditor who obtains payment for a past 
debt after the Tax Lien comes into existence but before 
notice is filed will probably obtain priority over the 
Tax Lien if that antecedant debt is considered "adequate 
consideration" under Section 6323(h)(b). One noted 
commentator believes such debts clearly qualify, see 
Plumb, supra, 1981 Supplement p. 28 (3rd ed. 1972). 
Also, if the payment is cash or securities, the creditor 
may obtain priority even as to a filed tax lien if he 
is unaware of its existence. Plumb, supra, 143 (3rd 
ed. 1972). 

B. Secured Creditors 

1. Prior to Filing Federal Tax Lien 

Section 6323(a) gives priority, over a non-filed 
Tax Lien, to, among other persons, the holder of a 
security interest in the taxpayer's property. However, 
this does not mean that all security interests are 
given such protection. The definition of "security 
interest" in Section 6323(h)(1) states: 

(1) Security interest.—The term "security 
interest" means any interest in property acquired by 
contract for the purpose of securing payment or 
performance of an obligation or indemnifying against 
loss or liability. A security interest exists at 
any time (A) if, at such time, the property is in 
existence and the interest has become protected 
under local law against a subsequent judgment lien 
arising out of an unsecured obligation, and 
(B) to the extent that, at such time, the holder 
has parted with money or money's worth. 

Congress undoubtedly intended, by using the term 
"judgment lien," to protect only perfected security 
interests, see, Hartford Provision Co. v. U.S., 579 
F.2d 7 (1978), even though strictly speaking the holder 
of a judgment lien in many states would get only a lien 
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on real property, but not personalty. See, e.g., 
R.R.S. Neb. Section 25-1504. Unperfected security 
interests have been routinely subordinated to Tax Liens 
under this section. See, e.g., L.B. Smith, Inc. v. Saley, 
341 F. Supp. 810 (W.D.N.Y. 1972). However, if a proper 
levy has been made pursuant to such an unperfected 
security interest, it would be "protected" against the 
holder of a judgment lien in most states and would thus 
prevail over an unfiled Tax Lien. Asher & Vandenburgh 
v. U.S., 570 F.2d 682, (7th Cir. 1978). 

Thus, only security interests perfected according 
to local law obtain priority over a subsequently filed 
Tax Lien. This would also probably apply to protect 
security interests temporarily perfected under the 
U.C.C. such as the interests covered in U.C.C. 9-304(4) 
& (5), or the continuous perfection of 9-306(3) in 
proceeds. However, if a Tax Lien is filed or levied 
during, the ten day grace period of 9-306 (3), and the 
secured party fails to perfect his security interest in 
proceeds during that same period, the priority is lost. 
Security Savings Bank of Marshalltown v. U.S., 440 F. 
Supp. 444 (D.C. Iowa 1977). 

2. Post-filing Security Interests 

The major contribution of Section 6323 with respect 
to priority of Tax Liens vis-a-vis perfected security 
interests once the Tax Lien is on file is in resolving 
conflicts of priority in after-acquired property and 
future advances. Under prior law "future advances" and 
"after-acquired property" questions were treated as 
instances where the security interest was inchoate, 
because the amount of the debt would be uncertain 
(future advances), or the identity of the property to 



which the lien attaches would be unknown. Illinois v. 
Campbell, 329 U.S. 362 (1946); U.S. v. Ball Const. Co., 
355 U.S. 587 (1958). Section 6323 changes that priority 
result in certain circumstances. 

a. After-acquired property 

Section 6323(c) provides in part as follows: 

(c) Protection for certain commercial transactions 
financing agreements, etc.— 

(1) In general.—To the extent provided in this 
subsection, even though notice of a lien imposed by 
section 6321 has been filed, such lien shall not 
be valid with respect to a security interest which 
came into existence after tax lien filing but which— 

(A) is in qualified property covered by the 
terms of a written agreement entered into before 
tax lien filing and constituting— 

(i) a commercial transactions financing 
agreement, 
(ii) a real property construction or 
improvement financing agreement, or 

(iii) an obligatory disbursement agreement, and 

(B) is protected under local law against a judg-
ment lien arising, as of the time of tax lien filing, 
out of an unsecured obligation. 

(2) Commercial transactions financing agreement.— 
For purposes of this subsection— 

(A) Definition.—The term "commercial transactions 
financing agreement" means an agreement (entered 
into by a person in the course of his trade or 
business)— 

(i) to make loans to the taxpayer to be secured 
by commercial financing security acquired by the 
taxpayer in the ordinary course of his trade or 
business, or 

(ii) to purchase commercial financing security 
(other than inventory) acquired by the taxpayer in 
the ordinary course of his trade or business; 
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but such an agreement shall be treated as 
'> coming within the term only to the extent 

that such loan or purchase is made before the 
46th day after the date of tax lien filing or 
(if earlier) before the lender or purchaser 
had actual notice or knowledge of such tax 
lien filing. 

(B) Limitation on qualified property.—The 
term "qualified property", when used with 
respect to a commercial transactions financing 
agreement, includes only commercial financing 
security acquired by the taxpayer before the 
46th day after the date of tax lien filing. 

(C) Commercial financing security defined.— 
The term "commercial financing security" 
means (i) paper of a kind ordinarily arising 
in commercial transactions, (ii) accounts 
receivable, (iii) mortgages on real property, 
and (iv) inventory. 

(D) Purchaser treated as acquiring security 
interest.—A person who satisfies subparagraph 
(A) by reason of clause (ii) thereof shall be 
treated as having acquired a security interest 
in commercial financing security. 

(4) Obligatory disbursement agreement.—For 
purposes of this subsection— 

(A) Definition.—The term "obligatory 
disbursement agreement" means an agreement 
(entered into by a person in the course of 
his trade or business) to make disbursements, 
but such an agreement shall be treated as 
coming within the term only to the extent of 
disbursements which are required to be made 
by reason of the intervention of the rights 
of a person other than the taxpayer. 

(B) Limitation on qualified property.—The 
term "qualified property", when used with 
respect to an obligatory disbursement agreement, 
means property subject to the lien imposed by 
section 6321 at the time of tax lien filing 
and (to the extent that the acquisition is 
directly traceable to the disbursements 
referred to in subparagraph (A)) property 
acquired by the taxpayer after tax lien filing. 

How does this section work in, for example, a 
y common inventory financing arrangement where the secured 

party claims a security interest in after-acquired 
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inventory as well as inventory existing at the time the 
security agreement was entered into? (The problem of 
future advances will be taken up in the next section). 
To summarize Section 6323(c), in order to maintain 
priority in the after-acquired property, the security 
interest must: 

1) be in "qualified" property 
2) covered by a written agreement 
3) entered into before the tax lien was filed 
4) and constitute a commercial transactions financing 

agreement. 

"Qualified" property for our purposes means accounts, 
certain other commercial paper, and inventory. It does 
not include, most noticeably, equipment. Further, it 
includes the above only if acquired by the taxpayer 
within 45 days of the date the tax lien was filed. 
Thus inventory acquired 46 days after the tax lien will 
not be "qualified" property. Such property will generally 
still be subject to the secured party's security interest 
under the U.C.C.; that secured party will not however, 
enjoy priority over the Tax Lien as to the property. 

"Covered by a written agreement" means only that the 
interest given to the secured party be by contract and in 
writing. (C)(1)(B). Also, the security interest must be 
perfected to comply with Section 6323. 

The agreement must, for our present discussion, 
constitute a commercial transaction financing agreement. 
This is defined, you will note, to include only those 
people who make loans or make similar financing arrange-
ments as their business or trade. Section 6323(C)(2)(14). 
Further, the only collateral which qualifies for this 

y priority is "commercial financing security"-accounts, other 
commercial paper or inventory acquired in the ordinary course 
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of business or trade. (C)(2)(A)(1). (Remember also that 
the security interest can only be in "qualified property" 
Section 6323 (1) (A), which we saw earlier was limited to 
property acquired within 45 days of the tax lien filing). 
Finally, the "loan" which the agreement contemplates must 
be made within 45 days of the filing of the Tax Lien, or 
before the secured party actually learns of its existence. 
Section 6323(C)(2)(A). 

B. Future Advances 

Section 632 3 really has three provisions regarding 
the priority of secured parties who make disbursements 
subsequent to the Tax Lien filing. These can be called 
the "general exception," the "commercial financing 
exception" and the "obligatory disbursements" exception. 
They are called "exceptions" because the normal operation 
of Section 6323(a) would preclude protection of the standard 
perfected security interest in property securing 
future advances. Section 6323(h)(1) defines Security 
Interest to "exist. . . to the extent that, at such 
time, the holder has parted with money or money's 
worth." Clearly, as of the date of filing the Tax Lien, 
the security interest will "exist, and be thus protected 
under Section 6323(a), only to the extent of actual disburse-
ments made up to then. These three exceptions are thus 
necessary to protect the great majority of optional advance 
financing arrangements. (For our purposes, assume that 
in each case the secured party had filed a financing state-
ment perfecting a security interest in the taxpayer-debtor's 
inventory and equipment, presently owned and hereafter 
acquired, to secure future as well as present advances, 
and had done so prior to the filing of the Tax Lien.) 
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1. The General Exception—Section 6323(d) 

§ 6323(d): 45-day period for making disbursements.— 
Even though notice of a lien imposed by section 
6321 has been filed, such lien shall not be valid 
with respect to a security interest which came into 
existence after tax lien filing by reason of 
disbursements made before the 46th day after the 
date of tax lien filing, or (if earlier) before the 
person making such disbursements had actual notice 
or knowledge of tax lien filing, but only if such 
security interest— 

(1) is in property (A) subject, at the time 
of tax lien filing, to the lien imposed by 
section 6321, and (B) covered by the terms of 
a written agreement entered into before tax 
lien filing, and 

(2) is protected under local law against a 
judgment lien arising, as of the time of tax 
lien filing, out of an unsecured obligation. 

This section gives the secured party a 45 day grace 
period with respect to future advances from the time the 
original security interest is perfected, that is, if no 
Tax Lien is on file as of the date of perfection, the 
secured party need not search for such a filing for 45 days. 
While the section states that disbursements can be made 
45 days after the filing of a Tax Lien against the 
taxpayer's property, it is clearly more sensible to view 
this period as the maximum amount of time, following a 
search for a Tax Lien, one can safely make future advances 
without worrying about whether a Tax Lien had been 
subsequently filed. Viewing this period as 45 days from 
the date the Tax Lien is filed may create the (false) 
impression that once a secured party discovers the Tax Lien 
he then has 45 days to make protected advances. Section 
6323(d) clearly negates this, since actual notice or 
knowledge shortens the usual 45 days. Similarly, if 
a secured party does not make searches at 45 day intervals 
he must depend on luck to insure that disbursements 
actually occur in the grace period. 
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There is one important limitation on the Section 
6323(d) exception. The "security interest which came into 
existence" because of the future advances made after the 
Tax Lien filing can only be in property subject to the Tax 
Lien at the time of its filing. Thus, only property 
belonging to the taxpayer as of the date the Tax Lien is 
filed is protected under Section 6323(d). See, Section 
6323(d)(1)(A). Note, however, that Section 6323(d) 
includes property such as equipment in its coverage, 
while Section 6323(C) does not. 

2• The Commercial Financing Exception— 
Section 6323(C). 

The discussion supra, p. 10-13, of after-acquired 
property treatment applies to this exception as well. To 
the extent that the secured party makes future advances 
under a "Commercial transaction financing agreement," Section 
6323(C)(2), entered into before Tax Lien filing, (C)(1)(A), 
and within 45 days of such Tax Lien filing, (C)(2), (or 
earlier if actual notice is acquired), he may obtain a 
security interest in "qualified property," e.g., 
inventory, (C)(2)(B) to secure the future advances. Note 
that, for example, after-acquired equipment would not help 
the secured party here. 

3. Obligatory Disbursement Exception 
(Section 6323(C)(4), set out supra, p. 11) 

The previous two future advances "exceptions" are 
applicable regardless of whether or not the advances were 
optional or mandatory in the sense that the U.C.C. uses 
those terms. This exception provides priority for a secured 
party who acquires a security interest, under Section 
6323(C)(1)(A)(iii), in property covered by an "obligatory 
disbursement agreement." The principal distinctions between 
this kind of disbursement and those previously discussed 
are: 
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(i) there exists no 45 day time limit of when the 
disbursements may be safely made. Since they are 
truly "obligatory," whenever they are made the 
secured party obtains a priority security interest 
in the taxpayer property to secure repayment. 

(ii) not only property "subject to the lien," at 
the time the lien is filed, but after-acquired property 
traceable to a disbursement is subject to the security 
interest. Section 6323(C)(4)(B). 

(iii) the disbursement must be made not at the 
insistence of the taxpayer, but by the "intervention" 
of a third party. Examples would be demands to 
make payment under a letter of credit, suretyship, 
guarantors, and the like. 

III. FEDERAL PRIORITY IN BANKRUPTCY 

A. Federal Tax Lien 

1. Unassessed Taxes 

To the extent that, as of the date of Bankruptcy, no 
assessment of a tax debt has been made, the Government will 
be relegated to a sixth priority under Section 507 of the 
Bankruptcy Code as an "allowed, unsecured claim" for taxes. 
Section 507(a)(6)(A)(1) ends the controversy as to "staLe" 
tax claims by giving the priority only to income or gross 
receipt taxes for which a return was due within three years 
before the petition in Bankruptcy was filed. The date of 
assessment is not critical unless it was made within 240 
days of bankruptcy. The three year bar is lifted, however, 
to the extent that the tax claim is in litigation or nego-
tiation, thereby prohibiting pre-petition deficiency assessment. 
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2. Assessed, but Unfiled Tax Liens 

Under the prior Bankruptcy Act, it seems clear that 
unfiled Tax Liens were voidable by the trustee's "lien 
creditor" status. U.S. v. Speers, 382 U.S. 266 (1965). While 
Section 544(a) of the Bankruptcy Code is not identical to 
its predecessor, it gives the trustee at least as strong 
a position. Since the trustee has a "judicial lien" under 
Section 544(a)(1) and an "execution" lien under Section 
544(a)(2), he will qualify for the "judgment lien creditor" 
priority of Section 6323(a), and the Tax Lien will be 
subordinated to the trustee. See, Plumb, supra, 1981 
Supplement, p. 44 (3rd ed. 1972). Such tax claims will then 
be treated as unsecured tax claims, and will be given their 
appropriate Sixth priority treatment. 

3. Filed Tax Liens 

Under prior Bankruptcy law a "perfected" Tax Lien 
(at least on real property) was not affected by bankruptcy. 
Plumb, supra, p. 214 (3rd ed. 1972). The Bankruptcy Code 
makes a significant change in the treatment of filed Tax 
Liens, treatment which renders the distinction between filed 
and unfiled liens less important. 

Section 724(b) states that claims for taxes secured by 
unavoidable liens are postponed to senior liens (724(b)(1)) 
and the first five priorities of Section 507(a). Thus, even 
perfected tax liens must fit themselves in the priority scheme 
of the Bankruptcy Code. Also, Section 726(a)(4) postpones, 
to virtually all others, claims for fines and penalties, 
which would include tax penalties, in a liquidation case. 
Further, Section 724(a) permits the Trustee to avoid liens 
securing such fines. 
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The creation of a Tax Lien within 90 days of Bankruptcy, 
the preference period, does not constitute a preference, 
Section 547(C)(6), since that lien would probably not be 
avoidable under Section 545. [It could be argued that the 
Bankruptcy Assessment of Section 6871 meets the test of 
Section 545 (1) (A) .] 

However, voluntary or involuntary, i.e. , levy or seizure, 
transfers of cash or property from the taxpayer to the govern-
ment will be preferences under Section 547(b), assuming the 
usual preference tests are satisfied. Section 106 explicitly 
waives the government's sovereign immunity, making Section 
547 applicable. Unless payments for past due taxes can be 
fit within one of the Section 547(C) exceptions, such as the 
45 day normal course of business exception, the trustee 
may get such payments back. 

Finally, the Bankruptcy Code has resolved the prior 
controversy surrounding Section 6323(B)(1)-(4). Those 
sections, so-called "super priority" sections, give priority 
over a filed Tax Lien to purchases of certain kinds of property 
at retail or casual sales. Earlier, it was unclear whether 
the trustee could step into such purchaser shoes. The Code, 
in Section 544(a)(3) seems to qive the trustee such power. 
See, 2 Norton, Bankruptcy Law and Practice, Section 40.17 
(1981). 

B. Section 3466 Priority 

[For text, see supra, p. 5.] 

Happily enough, Section 3466 was amended by the 1978 
Bankruptcy Reform Act, Section 322, to render its priority 
provisions inapplicable in Bankruptcy cases. Thus, the very 
strict "choate" rules under that section, and its corres-
ponding broad federal priority, will be applicable only in 
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insolvent decedant estates, and state insolvency procedures 
• such as assignments for the benefit of creditors, creditor's 

bills, and the like. [In this context, while outside the 
scope of this discussion, note that there are special provisions 
for gift tax liens, Section 6324, and Estate tax liens, 
Section 2002.] 
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