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I. INTRODUCTION

On March 23, 2010, President Obama signed the Patient Protec-
tion and Affordable Care Act,2 followed one week later by amend-
ments and related provisions in the Health Care and Education
Reconciliation Act of 2010.3 Together, these laws (hereinafter jointly
referred to as the "Affordable Care Act" or "the Act") introduced signif-
icant changes into the delivery of health insurance coverage. Through
a complex thaumaturgy involving mandates on employers and indi-
viduals (coupled with forced exactions for the noncompliant), restric-
tions and mandates on insurers, federally-directed cooperation from
the states, and subsidies from the federal government, the Affordable
Care Act attempts laudable goals that include expanding access to
health insurance coverage and the reduction of health care costs.4

Much political wrangling preceded passage of the Affordable Care
Act, which was highly controversial and narrowly enacted by partisan
majorities in both houses of Congress.5 Following its passage, the pri-
mary locus of controversy moved to the courts and to administrative

2. Pub. L. No. 111-148, 124 Stat. 119 (2010).
3. Pub. L. No. 111-152, 124 Stat. 1029 (2010).
4. See Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U.S._, 132S. Ct. 2566, 2580

(2012) ("The Act aims to increase the number of Americans covered by health insurance
and decrease the cost of health care.").

5. The Patient Protection and Affordable Care Act passed the Senate by a vote of
60-39 on Christmas Eve, December 24, 2009. Only Democrat senators voted in the af-
firmative. Legislation and Records: U.S. Senate Roll Call Votes 111th Congress-ist
Session, U.S. SENATE, http://www.senate.gov/legislative/LIS/roll calllists/rollcallvote
cfm.cfm?congress=111&session=1&vote=00396 (last visited Sept. 6, 2012). On March

21, 2010, the House voted 219-212 to approve the bill, with the entire affirmative vote
once again coming solely from Democrats. Final Vote Results for Roll Call 165, OFF.
CLERK U.S. HOUSE REPRESENTATIVES, http://clerk.house.gov/evs/2010/roll165.xml (last
visited Sept. 6, 2012). Abortion politics was an important part of the House victory, as
assurances to pro-life Democrats, including Rep. Bart Stupack, ultimately delivered the
majority needed to pass the bill, which became Pub. L. No. 111-148. See Clea Benson, A
New Kind ofAbortion Politics, 68 CQ WEEKLY 740, 740-46 (2010). The Health Care and
Education Reconciliation Act of 2010 passed the House on March 21, 2010, by a vote of
220-211, also with all affirmative votes coming solely from Democrats. Final Vote Re-
sults for Roll Call 167, OFF. CLERK U.S. HOUSE REPRESENTATIVES, http://clerk.house.
gov/evs/2010/ro1l67.xml (last visited Sept. 6, 2012). The Senate voted 56-43 to approve
this bill, with amendments, on March 25, 2010, using the reconciliation process. See
Legislation and Records: U.S. Senate Roll Call Votes 111th Congress-2nd Session, U.S.
SENATE, http://www.senate.gov/legislative/LIS/roll calllists/rollcall-vote-cfm.cfm?
congress=111&session=2&vote=00105 (last visited Oct. 18, 2012). The special election
of Scott Brown (R.-Mass.) to fill the seat of Senator Ted Kennedy (D.-Mass.), who died in
office, changed the makeup of the Senate so that there were no longer 60 Democratic
votes in favor of the bill necessary to overcome a filibuster under ordinary Senate rules.
See Alex Wayne & Edward Epstein, Obama Seals Legislative Legacy with Health Insur-
ance Overhaul, 68 CQ WEEKLY 748, 753 (2010). Finally, the House voted on March 25,
2010, by a vote of 220-207, with only Democrats in favor of the bill. See Final Vote
Results for Roll Call 194, OFF. CLERK U.S. HOUSE REPRESENTATIVES, http://clerk.house.
gov/evs/2010/ro11194.xml (last visited Oct. 18, 2012). This bill became Pub. L. No. 111-
152.
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agencies, where the government and others affected by the Act have
sought to shape its implementation and enforcement.

In National Federation of Independent Business v. Sebelius,6 the
United States Supreme Court resolved the first wave of constitutional
challenges to the Act by upholding the individual mandate to main-
tain insurance coverage and its related penalties under the federal
taxing power.7 However, it also struck down a provision requiring
states to expand Medicaid coverage to reach 133% of the federal pov-
erty guidelines at the pain of losing all their federal Medicaid funding,
severing this provision from the rest of the Act.8 The Court's affirma-
tion of state autonomy likely presents some problems that were unin-
tended by Congress,9 but the Court's decision to uphold the rest of the
Act removed a significant threat to its implementation.

On the administrative front, regulations spawned by the Act are
generating new legal challenges that are currently working their way
through the courts. In particular, the Obama Administration has
promulgated regulations mandating coverage for contraception and
sterilization services, which have generated public outcry from indi-
viduals and employers with religious and/or conscientious objections
purchasing this coverage.' 0 Litigation challenging these regulations

6. 567 U.S. _, 132 S. Ct. 2566 (2012).
7. See Nat'l Fed'n of Indep. Bus., 132 S. Ct. at 2600.
8. See id. at 2606-08.
9. See id. at 2608 ("It is fair to say that Congress assumed that every State would

participate in the Medicaid expansion, given that States had no real choice but to do
so."). The states argued that Congress' failure to enact any alternative approach to cov-
erage for low-income individuals should cause the entire Act to fail. Id. However, the
Court rejected this argument, ruling that Congress would not want the rest of the Act to
fail even though states maintain the power to choose to participate. Id. Medicaid pro-
grams in most states currently restrict coverage, particularly for adults, to less than the
federal poverty rate, and 17 states limit eligibility to less than half the poverty rate. See
HENRY J. KAISER FAMILY FOUND., WHERE ARE THE STATES TODAY? MEDICAID AND CHIP
ELIGIBILITY LEVELs FOR CHILDREN AND NON-DISABLED ADULTs (2012), available at http://
www.kfforg/medicaid/upload/7993-02.pdf. Several states have signaled that they will
not participate in the expansion due to state fiscal concerns. This nonparticipation also
creates fiscal concerns for the federal government, to the extent that more individuals
may be required to seek subsidized coverage under the Act. See generally Tevi Troy,
The ObamaCare Debacle Deepens, COMMENTARY, Sept. 2012, at 30, 32-33.

10. Section 1001 of the Affordable Care Act amends the Public Health Service Act
by adding section 2713, codified at 42 U.S.C. § 300gg-13, which provides in part that:

A group health plan or health insurance issuer ... shall, at a minimum provide
coverage for and shall not impose any cost sharing requirements for ... (4) with
respect to women, such additional preventive care and screenings ... provided
for in comprehensive guidelines supported by the Health Resources and Ser-
vices Administration.

See Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1001, 124 Stat.
119, 131 (2010). The Health Resources and Services Administration ("HRSA") issued
guidelines on August 1, 2011, which included "aill Food and Drug Administration ap-
proved contraceptive methods, sterilization procedures, and patient education and
counseling for all women with reproductive capacity." See Health Res. & Servs. Admin.,
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is being pursued at the district court level in many different jurisdic-
tions, providing another source of uncertainty for insurers, employers,
and others seeking to navigate through this new health care regime.'
If unabated, this contraception mandate raises a significant barrier to
compliance with the Act for many scrupulous Americans, resulting in
financial penalties that put affordable insurance coverage further out
of reach for many Americans solely because of their beliefs about con-
traception, abortion, and sterilization.

One of the primary mechanisms for enhancing affordability under
the Act includes the advance payment of premium tax credits for
lower income citizens, which are paid directly to insurers to reduce the
cost of insurance coverage. These credits require a bureaucratic appa-
ratus known as an Exchange in order to provide access to government-
approved insurance coverage, as well as to determine eligibility for the
tax credit subsidy.' 2 Exchanges do not appear organically, but in-
stead require human effort to develop and implement the necessary
bureaucratic structures. In drafting key provisions of the Act, Con-
gress apparently presupposed that states would cooperate in creating
these Exchanges. States that do not cooperate as planned may add
further barriers to implementing the Act's intention to expand
insurance. 13

Thus, although the "fog of the controversy" associated with pass-
ing the Act may have lifted, it is fair to say that visibility is still lim-
ited. Learning what is in the Act is itself a substantial undertaking;

Women's Preventive Services: Required Health Plan Coverage Guidelines, U.S. DEP'T
HEALTH & Hum. SERVICES, http://www.hrsa.gov/womensguidelines/ (last visited Aug. 1,
2012). Those guidelines became generally effective on August 1, 2012, with a narrow
religious organization exemption and a temporary enforcement safe harbor for other
nonprofit organizations with objections to this coverage. See generally Group Health
Plans and Health Insurance Issuers Relating to Coverage of Preventive Services Under
the Patient Protection and Affordable Care Act, 77 Fed. Reg. 8,725 (Feb. 15, 2012) (to be
codified at 45 C.F.R. pt. 147).

11. See HHS Mandate Information Central, BECKET FUND FOR RELIGIOUs LIBERTY,
http://www.becketfund.org/hhsinformationcentral/ (last visited Sept. 4, 2012) (compiling
26 cases filed by 86 plaintiffs).

12. See, e.g., Health Insurance Premium Tax Credit, 76 Fed. Reg. 50,931 (proposed
Aug. 17, 2011) (to be codified at 26 C.F.R. pt. 1). Comments to these proposed regula-
tions explain in part:

Beginning in 2014 .. . individuals and small businesses will be able to purchase
private health insurance through State-based competitive marketplaces called
Affordable Insurance Exchanges (Exchanges). Exchanges will offer Americans
competition and choice. Insurance companies will compete for business on a
level playing field, driving down costs. Consumers will have a choice of health
plans to fit their needs and Exchanges will give individuals and small busi-
nesses the same purchasing power as big businesses.

Id. at 50,932. Exchanges also make advance determinations as to the eligibility of indi-
viduals for coverage, including the amount of advance payment available to assist the
individual in covering premium costs. See id.

13. See infra Part IV.
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the Act spans nearly one thousand pages in the official statutes and
now includes hundreds of additional pages of administrative gui-
dance.' 4 But determining how even a limited number of important
new rules will apply in various situations, along with their behavioral
effects, also presents an ongoing challenge for citizens and institutions
affected by the Act, as well as the lawyers who advise them.

This Article examines the tax penalties affecting employers and
individuals, which are a critical part of the scheme for regulating cov-
erage under the Act. As discussed below, those penalties inflict poten-
tially significant fiscal consequences for employers and individuals
(including those of limited means). In some cases, the likely behav-
ioral consequences for these penalties may undermine, rather than
support, the purposes of the Act. Further, by combining these penal-
ties with regulations requiring insurance coverage for contraception
and sterilization services, the Obama Administration adds a new bar-
rier to achieving expanded coverage. Not only does the contraception
and sterilization mandate conflict with legal and social traditions of
religious freedom and toleration, but it also singles out citizens with
religious and/or conscience objections and effectively makes their
health insurance coverage less affordable.

Part II of this Article provides an overview of significant provi-
sions in the Act and their intended effects on employers, individuals,
and insurers. These provisions include the employer mandate, the in-
dividual mandate, and requirements for minimum essential coverage.
Part III briefly explores the Obama Administration's approach to im-
plementing the so-called "preventive care" provisions of the Act involv-
ing women's health, including the conflict with religious and/or
conscientious beliefs on contraception and sterilization practices and
the implications for insurance coverage. Part IV addresses the impli-
cations of State decisions to create Exchanges on the effectiveness of

14. During oral argument, Solicitor General Edwin Kneedler argued that the Jus-
tices would need to look at the structure and text of the law in making their ruling,
which provoked Justice Scalia to ask, "Mr. Kneedler, what happened to the Eighth
Amendment? You really want us to go through these 2,700 pages?" See Byron Tau,
Scalia: Reading Entire Health Care Law Would Be Cruel and Unusual Punishment,
POLITICO (Mar. 28, 2012), http://www.politico.com/politico44/2012/03/scalia-reading-en-
tire-health-care-bill-would-be-cruel-118964.html. The version available to the Court
was apparently spaced differently than the official statutory page count, as Pub. L. No.
111-152 spans 55 pages (124 Stat. 1029-83) and Pub. L. No. 111-148 spans 906 pages
(124 Stat. 119-1024) in the official statutes. Of course, there are other examples of large
and complex bills being passed without members of Congress becoming fully aware of
all that is in them. See Ittai Bar-Siman-Tov, Lawmakers as Lawbreakers, 52 WM. &
MARY L. REV. 805, 821 (2010) (noting that "the length, scope, and complexity of omnibus
bills (and the highly accelerated pace of their enactment) often make it impossible for
legislators, or even legislative leaders, to be aware of all the provisions in the bill," re-
sulting in "statutory mischief').
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the Act, including the availability of tax credits to finance insurance
coverage. Part V provides some concluding observations about using
taxing powers to regulate behavior and implications for personal lib-
erty in this context.

II. AN OVERVIEW OF THE AFFORDABLE CARE ACT

The Affordable Care Act has many moving parts that are sup-
posed to work together to make health care in the United States more
accessible and affordable.15 Although a comprehensive treatment of
all these parts is beyond the limited scope of this Article, a general
understanding of health care delivery issues provides a helpful back-
drop to contextualize the respective role of tax penalties and credits
discussed below. Accordingly, Parts II.A and II.B provide a brief over-
view of the U.S. healthcare system and some of the significant
problems that the Affordable Care Act attempts to address. Those
who are thoroughly familiar with this environment can skip directly
to Part II.C, which focuses in greater detail on the employer and indi-
vidual penalties and the minimum coverage provisions necessary to
create an exemption from the penalty regime.

A. DIAGNOSING INFIRMITY IN THE U.S. HEALTHCARE SYSTEM

Most Americans depend on private sector resources for health
care coverage. The federal government currently extends health in-
surance benefits to the aged through Medicare, to the poor through
Medicaid, and to children through the Children's Health Insurance
Program ("CHIP").'6 However, as of 2010, approximately 55.3% of the
U.S. population obtained health insurance coverage through their em-
ployers and 9.8% through other private sources.' 7

Approximately 16.3% of the U.S. population-about 49.9 million
people-remained uninsured in 2010.18 Nearly 40% of the uninsured

15. See HENRY J. KAISER FAMILY FOUND., HEALTH CARE COSTS: A PRIMER 2 (2012),

available at http://www.kfforglinsurance/upload/7670-03.pdf ("The ACA also has a
number of provisions that address the costs and efficiency of the health care system,
including provisions to demonstrate and implement new payment systems for Medicare
(e.g., accountable care organizations, or ACOs), provisions to better coordinate care for
people dually eligible for Medicare and Medicaid, reductions in Medicare payments, and
new rules (e.g., disclosure and transparency) and new institutions (i.e., exchanges) to
improve the efficiency of private health insurance.").

16. See OFFICE OF THE ASSISTANT SEC'Y FOR PLANNING & EVALUATION, DEP'T OF

HEALTH & HuMAN SERVS., ASPE ISSUE BRIEF: OVERVIEW OF THE UNINSURED IN THE

UNITED STATES 1-2 (2011), available at http://aspe.hhs.gov/health/reports/2011/CPS
HealthIns2011/ib.pdf. Other programs are available to assist veterans and other mem-
bers of the military, which are not mentioned here. See id.

17. See id. at 2 fig.1.
18. See id.
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LIFTING THE FOG

are between the ages of eighteen and thirty-four,19 and more than
one-fourth of persons in this age group are not insured; a higher rate
than among any other age group.20 Nearly two-thirds of the unin-
sured have incomes of less than $50,000,21 but 17.7% have incomes of
$50,000-$74,999 and 19% have incomes of $75,000 or more.22

Federal income tax laws have become important policy tools for
shaping the delivery of health benefits, and employer-provided bene-
fits have become the chosen tool for delivery. Employees are allowed
to exclude from their gross income the value of employer-provided cov-
erage under accident and health plans, 23 as well as the benefits re-
ceived under those plans, which are used to cover the medical costs.2 4

This tax benefit is a "tax expenditure" because it varies from the norm
of taxation otherwise applied to compensation for services rendered by
the employee. 25 The size of this particular tax expenditure has also
been growing, reflecting the increasing role of health insurance costs
in American society: the latest estimates for the 2010-2014 period in-
dicate that employer-provided health care benefits now constitutes the
largest form of tax expenditure for individuals.26

Generally speaking, employer-provided coverage is a good deal for
both parties: employers get to deduct the cost of health insurance pre-
miums from their gross income in the same manner as other reasona-
ble compensation paid to employees, 27 but unlike other forms of
compensation, employees get to exclude these employer payments
from their taxable income.28 To the extent that employees share in

19. See id. at 5 tbl.1 (providing that 27.2% of those age 18 to 24 and 28.4% of those
age 25 to 34 are uninsured, representing a total of 39.9% of the uninsured population).

20. See id. (providing that ages 18 to 24 have an "uninsured rate" of 27.2%, while
ages 25 to 34 have 28.4%).

21. See id. (providing that 32.4% of uninsured earn less than $25,000, while 30.9%
earn from $25,000-$49,999).

22. See id.
23. See I.R.C. § 106 (2012).
24. See id. § 105(b).
25. See STAFF OF J. COMM. ON TAXATION, 112TH CONG., BACKGROUND INFORMATION

ON TAx ExPENDITuRE ANALYSIS AND HISTORICAL SURVEY OF TAX EXPENDITURE ESTIMATES
(Comm. Print 2011), available at https://www.jct.gov/publications.html?func=select&id
=50.

26. See id. at 25 tbl.8. It should be noted that when comparing "Individual Tax
Expenditure" categories from Table 3 (1985-1989) through Table 8 (2010-2014), the
health benefit category moved to the top of the list beginning in 2010, eclipsing the
exclusion for pension and retirement benefits. The pension and retirement category is
divided into two separate components, one for defined benefit plans and one for defined
contribution plans, which partially explains the decline in the rank for this expenditure.
See id. at 20 tbl.3 to 25 tbl.8. However, even when the defined benefit and defined
contribution categories are combined, the total is still lower than the total for health
care benefits. See id. at 25 tbl.8.

27. See I.R.C. § 162(a).
28. See id. § 106. As noted above, benefits are also excludable from an employer-

provided policy to the extent they are used to pay medical costs. See id. § 105.
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the cost of those premiums through an employer-provided cafeteria
plan, they are also allowed to deduct their share of premium costs
from their gross income.29 In contrast, employees without employer-
provided coverage must generally pay for their insurance with after-
tax dollars.30 Federal Insurance Contributions Act 3 ("FICA") taxes
are also lower for an employer-provided plan, as the FICA tax provi-
sions do not include the value of these health care fringe benefits in
the employment tax base.32 As a result, if an employee wants to ob-
tain health insurance coverage, current law makes it much more tax
efficient to obtain the insurance through an employer.33

The employer-provided delivery approach does not work for every-
one. First, not all employers offer coverage. As of 2010, about 15% of
those employed full time were uninsured, and that percentage in-
creases for those employed only on a part-time basis.34 Cost consider-
ations, the particular preferences of their employees for salary over an
additional benefit, or both are among the potential explanations for
this behavior.35 Second, employees may leave their jobs or be termi-
nated, creating a potential gap in coverage. Continued coverage may

29. See id. § 125 (covering cafeteria plans).
30. Such employees without employer-provided coverage may be able to deduct

health insurance premiums as an itemized deduction, although those deductions are
limited to amounts in excess of 7.5% of adjusted gross income at the time of this writing
and 10% of adjusted gross income beginning in 2013. See id. § 213; Patient Protection &
Affordable Care Act, Pub. L. No. 111-148, § 9013(a), (d), 124 Stat. 119, 868 (2010). Self-
employed persons (including 2% shareholder-employees of S corporations) are allowed
to deduct insurance premiums from their gross income independently of the itemized
deduction limitations if they meet the requirements of I.R.C. § 162(1), which gives their
insurance coverage tax parity with employees receiving employer-provided coverage.

31. I.R.C. §§ 3101-3128.
32. See id. § 3121(a)(2) (exempting health insurance from taxable wage base); id.

§ 3121(a)(5) (exempting cafeteria plan benefits from taxable wage base); id. § 3101 (im-
posing employment taxes on wage base of employee); id. § 3111 (imposing employment
taxes on employer based on wages paid to employees).

33. For illustrations showing the tax effects at various income levels, see generally
HENRY J. KAISER FAMILY FOUND., TAX SUBSIDIES FOR HEALTH INSURANCE: AN ISSUE

BRIEF (2008), available at http://www.kff.org/insurance/upload/7779.pdf. It should also
be noted that other efficiencies may also be available through an employer model, which
can reduce transaction costs associated with a model of individual insurance. For exam-
ple, the purchasing power of a large group can make the insurance easier to manage
and thus less costly than an individualized policy offering. See, e.g., Health Insurance
Premium Tax Credit, 76 Fed. Reg. 50,931, 50,932 (proposed Aug. 17, 2011) (to be codi-
fied at 26 C.F.R. pt. 1) (discussing cost reduction benefits of Affordable Insurance
Exchanges).

34. See OFFICE OF THE ASSISTANT SEC'Y FOR PLANNING & EVALUATION, supra note
16, at 3.

35. For example, a small employer having a majority of employees who are already
covered by a working spouse might choose to pay a higher salary to all employees in-
stead of paying for insurance coverage, as this would maximize the utility for their
workers. Once a salary structure is in place without employer-provided health care,
adding a health-care benefit represents a significant cost that the employer may not be
willing to bear without adjusting cash compensation downward, which could upset em-
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be available under the Consolidated Omnibus Budget Reconciliation
Act3 6 ("COBRA"), but the former employee may be required to pay up
to 102% of the premium cost, which can be problematic if the person is
unemployed.37 Some former employees may have preexisting medical
conditions that require medical treatment at the time they are seeking
new insurance coverage, thus presenting difficulty in acquiring that
coverage at an affordable rate under traditional underwriting
standards.

Affordability is a significant issue for many citizens, particularly
in times of economic hardship. Unlike other human consumption
needs, such as food, clothing, and shelter, a failure to pay health in-
surance premiums does not necessarily produce an immediate adverse
consequence, particularly if the consumer stays healthy. Federal law
requires emergency care regardless of citizenship or the ability to pay
for medical facilities that receive Medicare funding.38 For those with
resources, however, the option to pay for services when needed-es-
sentially to self-insure-may be a valid economic choice.39 Younger,
healthier citizens with no significant medical conditions may be espe-
cially attracted to this option. However, some medical conditions can-
not be anticipated, such as accidents and other emergency conditions.
If these unanticipated medical treatments exceed their ability to pay,
it is possible that health care providers who care for them may be
uncompensated. 40

ployees. See supra notes 32-33 and accompanying text (providing estimated costs for
single and family coverage, as well as the employer and employee shares).

36. Pub. L. No. 99-272, 100 Stat. 82 (1986).
37. See generally Health Plans and Benefits: Continuation of Health Coverage-

COBRA, U.S. DEPT LAB., http://www.dol.gov/dol/topic/health-plans/Cobra.htm (last vis-
ited July 20, 2012). Government subsidies were provided during the recent economic
downturn, beginning with the American Recovery and Reinvestment Act of 2009 and
subsequently extended through May 31, 2010. See COBRA Health Insurance Continua-
tion Premium Subsidy, IRS, http://www.irs.gov/uac/COBRA-Health-Insurance-Continu-
ation-Premium-Subsidy (last updated Aug. 3, 2012).

38. See 42 U.S.C. § 1395dd (2012). Medical ethics and other social norms, includ-
ing the charitable missions of some hospitals and health care organizations, would
likely also result in care apart from a federal legal obligation. However, some have
criticized the scope of coverage required under this provision, suggesting that this
safety net has holes in it. See CATHERINE HOFFMAN & SUSAN STARR SERED, KAISER
COMM'N ON MEDICAID & THE UNINSURED, THREADBARE: HOLES IN AMERICAS HEALTH
CARE SAFETY NET 11-14 (2005), available at http://www.kff.org/uninsured/upload/
Threadbare-Holes-in-America-s-Health-Care-Safety-Net-report.pdf.

39. Such a decision by a healthy consumer may be similar to that of purchasing an
extended warranty on a consumer product. The warranty may cover repairs, but some
consumers may prefer to run the risk of paying for those out-of-pocket if they occur,
rather than paying the cost of the policy, particularly if they believe the product will be
used gently and well taken care of.

40. Hospitals do indeed collect unpaid medical bills from those who have resources
to pay. See, e.g., Additional Requirements for Charitable Hospitals, 77 Fed. Reg. 38,148
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Research indicates that the uninsured pay only about 35-38% of
total medical costs they incur, thereby shifting the remaining costs to
others.41 The ultimate incidence of that cost shifting is difficult to un-
ravel, as charitable contributions, insured patients, and the govern-
ment each may bear a portion of those costs, while providers bear the
balance. 42 While some characterize this shifting as a "free rider" prob-
lem that justifies government intervention, others have argued that
the magnitude of truly voluntary shifting of costs is likely to be quite
small, and that the biggest problem remains affordability.43

Affordability is a significant consideration for any purchase,
which affects employers as well as the prospective insureds. In 2010,
when the Affordable Care Act was passed, the average annual health
insurance premium for an individual employee was $4,940, with
$1,021 paid by the employee and $3,918 paid by the employer." How-
ever, family coverage cost $13,871, with $3,721 paid by the employee
and $10,150 by the employer. 45 A private study by the Kaiser Family
Foundation indicated that the cost of family coverage in 2011 topped
$15,000, increasing by more than 9%.46 These costs only include in-
surance, and do not take into account the total medical costs incurred
by patients, which likely includes co-payments, deductibles, and other
medical items. Insurance costs of this magnitude are out of reach for
many people, particularly families, who earn more than the income
level that qualifies them for Medicaid coverage.47

(proposed June 26, 2012) (constraining debt collection practices by charitable hospitals
affected patients eligible for financial assistance policies).

41. See Brief Amici Curiae of Economic Scholars in Support of Defendants-Appel-
lees at 13, Liberty Univ., Inc. v. Geithner, 671 F.3d 391 (4th Cir. 2011) (No. 10-2347),
2011 WL 670809, at *13 [hereinafter "Economic Scholars Brief"].

42. See id. at 13-14.
43. See Douglas A. Kahn & Jeffrey H. Kahn, Free Rider: A Justification for

Mandatory Medical Insurance Under Health Care Reform?, 109 MICH. L. REV. FIRST
IMPRESSIONS 78 (2011).

44. See Health Insurance: Premiums and Increases, NAT'L CONF. ST. LEGISLATURES,
http://www.ncsl.org/issues-research/health/health-insurance-premiums.aspx (last up-
dated Aug. 2011). The one dollar difference is likely attributed to rounding.

45. See id.
46. See KAISER FAMILY FOUND. & HEALTH RESEARCH & EDUC. TRUST, EMPLOYER

HEALTH BENEFITS: 2011 SUMMARY OF FINDINGS (2011), available at http://ehbs.kff.org/
pdf/8226.pdf.

47. See HENRY J. KAISER FAMILY FOUND., supra note 9. Although Medicaid and
CHIP program coverage may be available for low-income children and pregnant women
at income levels that are up to 200% of poverty guidelines, coverage for parents and
other adults may be very limited, with 33 states limiting Medicaid eligibility to those
parents with less than 100% of the federal poverty guidelines or ($18,530 for a family of
three in 2011). See id. at 2. Thus, assuming a family of three (two parents and an adult
dependent child beyond the age of CHIP coverage) earning just over the poverty guide-
lines, the average insurance cost of $13,871 would nearly exhaust their entire income.
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The premium figures discussed above reflect national averages.
Variations exist among the states due to factors including demo-
graphic differences among the insured populations, regional varia-
tions in the cost of delivery, and varying coverage requirements under
state insurance laws.4 8 Traditional underwriting standards also take
into account some other individual characteristics to address the
likely costs for the insured. Generally speaking, older people will face
higher medical costs than their younger (and generally healthier)
counterparts.49 And of course, those within each age demographic
who are in poor health will face higher costs than those who are
healthier. Unfortunately, such persons in poor health may also face
greater challenges in maintaining their employment, thereby also ad-
versely affecting their ability to procure insurance either through an
employer or their ability to fund those payments privately.

B. FORMULATING A PRESCRIPTION

The "diagnosis" above provides only a simplified and generalized
understanding, which fails to address all of the structures within the
anatomy of the health care system. Nevertheless, it permits us to
identify some presuppositions underlying the Affordable Care Act,
which help us to contextualize its provisions and their effect on vari-
ous constituencies, including employers, individuals (whether covered
by their employer or not), and insurers.

First, it is quite clear that the current system of tax incentives
associated with employer-provided health insurance does not induce
every employer to provide voluntary coverage. Because employers ob-
tain equally valuable income tax deductions for providing salary or
health insurance benefits in kind, the only significant federal tax dif-
ference in providing an in-kind benefit is the reduction in employment
tax costs on these premiums.50 This tax benefit is apparently insuffi-
ciently large to induce all employers to cover their employees based
solely on their own economic interests. 5'

48. See Health Insurance: Premiums and Increases, supra note 44 (showing 50
state insurance cost breakdowns).

49. Census data available for 2009, the latest year available, shows an "average
annual expenditure per consumer unit for health care" of $3,126, of which $1,785 was
for insurance, $736 for medical services, and $605 for drugs and medical supplies. See
U.S. CENSUs BUREAv, STATISTICAL ABSTRACT OF THE UNITED STATES: 2012, at 101
tbl.134 (2012), available at http://www.census.gov/prod/2011pubs/12statab/health.pdf.
However, this total expenditure ranged from a low of $676 for those under the age 25 to
a high of $4,906 for those aged between 65 and 74. See id. Notably, those 75 years old
and over had only $4,779 in expenditures, less than the next younger demographic. See
id.

50. See supra note 32 and accompanying text.
51. Employer self-interest may also include concern about the health and produc-

tivity of employees, but this is not necessarily linked to insurance coverage in all cases.

2013] 217



CREIGHTON LAW REVIEW

Absent some penalty for choosing not to offer insurance benefits,
incentives to do so will likely come primarily from their employees,
who may have different preferences depending on their own personal
situations. Some employees may prefer higher cash compensation in
lieu of insurance coverage, thus reinforcing an employer's decision not
to offer insurance benefits.52 For many employees, the income tax
benefits from excluding employer-provided health benefits from gross
income are simply insufficient to prefer an employer-provided delivery
plan.5 3 Even though employment tax benefits from excluding those
benefits may apply to a broader range of employees, the sheer com-
plexity and uncertainty of the computations, including the amount of
employer benefits, may effectively constrain employees from sufficient
knowledge to seek employer coverage. 54 Imposing employer penalties
might thus increase employer incentives to provide insurance for their
employees, assuming such penalties are properly designed. Moreover,
requiring employers to provide information to their employees about
the value of insurance coverage may become an important step toward
increasing employee awareness.55

For example, employers may offer exercise facilities on a tax-favored basis without re-
quiring employees to be covered by insurance. See I.R.C. § 132(j)(4) (2012) (providing
employee benefit exclusion for certain on-premises gyms and athletic facilities).

52. See, e.g., KAISER FAMILY FOUND. & HEALTH RESEARCH & EDuc. TRUST, supra
note 46, at 4 ("[Some] workers do not enroll in coverage offered to them because, for
example, of the cost of coverage or because they have access to coverage through a
spouse.").

53. A family of four could earn up to $46,233 and pay no federal income taxes using
only basic deductions and child credits, ignoring the earned income tax credit. This
figure is based on a combination of the standard deduction ($11,900) and personal ex-
emptions (4 x $3,800 = $27,100), along with $2,000 in child credits under I.R.C. § 24
($1,000 x 2 children ages 16 and under), which would offset an additional $19,133 under
2012 tax brackets for married filing joint returns. See Rev. Proc. 2011-52, 2011-45
I.R.B. 701 (showing adjusted amounts for 2012). However, it should be noted that the
earned income tax credit ("EITC") does not completely phase out for a family with two
children until $47,162, so that a clever taxpayer who avails himself or herself of this
credit may indeed have an incentive to receive insurance on a tax-favored basis from
their employer, instead of purchasing it with after-tax dollars, as that taxpayer would
have more after-tax dollars if the EITC refundable credit were not reduced by additional
income. Query whether taxpayers are sufficiently savvy to act upon those incentives.

54. See HENRY J. KAISER FAMILY FOUND., supra note 33, at 1 ("Despite the impor-
tant role that the tax system plays in subsidizing private coverage, the amount of the
benefit received by individuals and families in different circumstances is often not well
understood because the tax code is complex, and the value that families receive from tax
exclusions and other tax subsidies can vary substantially with income and individual
circumstances.").

55. The Affordable Care Act includes enhanced information reporting require-
ments for large employers. See I.R.C. § 6056; I.R.S. Notice 2012-32, 2012-20 I.R.B. 910
(discussing implementation of these requirements after 2013). However, this informa-
tion alone would not allow the employee to quantify the tax benefits received without
substantial additional computations that are likely beyond the ken of most Americans.
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Second, traditional underwriting standards affect access to afford-
able insurance, particularly for those with preexisting health
problems. Limiting an insurer's ability to discriminate in pricing poli-
cies for those with preexisting conditions could enhance the af-
fordability for them. However, in order to pay for that expansion in
coverage, insurers would likely charge more for others in the insur-
ance pool, thus reducing affordability for others.56 Imposing a penalty
on the uninsured would potentially help solve this problem by ex-
panding the premium-paying members of the insurance pool, thereby
reducing the impact of this cost-shifting effect from those with preex-
isting conditions. Of course, this would also expand coverage among
those without employer-provided benefits.

Third, no amount of fines or penalties can provide a comprehen-
sive solution to the matter of affordability. Penalties may enhance in-
centives to purchase insurance, but they do not ensure that all people
who want insurance will earn enough to purchase it, or will choose to
purchase it after satisfying other necessities, such as food, clothing,
and shelter. Government subsidies thus provide a necessary accompa-
niment to the program of penalties if meaningful inroads are to be
made to enhance coverage. Expanding Medicaid (i.e., the existing ve-
hicle used to provide for the poor) to include a greater portion of the
population could help this coverage problem, although it comes at a
significant cost to taxpayers.57 If additional subsidies are needed to
address affordability for those with incomes above the level for Medi-
caid eligibility, those subsidies would ideally taper off as income levels
grow, so that they do not create disincentives for earning more income.

Finally, it is apparent that dealing with these problems through
government will be a big undertaking that requires an enormous bu-
reaucracy. The states already have a stake in delivering healthcare
benefits through Medicaid and Medicare and in regulating insurers
offering coverage in their jurisdictions.r 8 Their assistance can be
helpful in delivering these prescriptions that are designed to improve
the health of their citizens.

56. If uninsured persons end up paying only 35-38% of their costs, see supra note
41 and accompanying text, others necessarily bear the remainder.

57. See Nat'I Fed'n of Indep. Bus. v. Sebelius, 567 U.S. , _, 132 S. Ct. 2566, 2604
(2012) (explaining state and federal funding of Medicaid which, even before expansion
by the Affordable Care Act, would consume $3.3 trillion of federal resources between
2010-2019, with additional costs to states).

58. See Nat'l Fed'n of Indep. Bus., 132 S. Ct. at 2606-08 (noting that "the States
have developed intricate statutory and administrative regimes over the course of many
decades to implement their objectives under existing Medicaid").
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C. IMPLEMENTING THE TREATMENT PLAN

The Act attempts to follow up on the diagnosis and prescriptions
outlined above by implementing a treatment plan. The discussion in
this Part II.C focuses on some of the most significant and impactful
provisions, including the employer mandate, the individual mandate,
and the requirements for minimum essential coverage.

1. The Employer Mandate

Section 1513 of the Act, codified at section 4980H of the Internal
Revenue Code59 ("Code"), provides for "shared responsibility for em-
ployers regarding health coverage" through imposing penalty taxes on
employers that either fail to offer "minimum essential coverage" to
their employees, or who offer such coverage that is deemed not to be
"affordable" for their employees. These penalty tax payments present
new complexities for employers and potentially raise the costs of those
not offering insurance coverage. However, as discussed below, the
penalties also may be ineffective to keep employers that provide insur-
ance coverage to their employees from dropping that coverage because
it is economically attractive to do so.

a. Employers Not Offering "Minimum Essential Coverage"

Section 4980H(a) imposes an "assessable payment" on an "appli-
cable large employer" that "fails to offer to its full-time employees (and
their dependents) the opportunity to enroll in minimum essential cov-
erage under an eligible employer-sponsored plan."60 This "assessable
payment," or penalty tax, is imposed if "at least one full-time em-
ployee ... has been certified to the employer ... as having enrolled ...
in a qualified health plan with respect to which an applicable pre-
mium tax credit or cost-sharing reduction is allowed or paid with re-
spect to the employee."61

Several terms require unpacking. First, an "applicable large em-
ployer" is defined as one who "employed an average of at least 50 full-
time employees on business days during the preceding calendar
year."62 Aggregation rules apply to preclude the use of separate but
related entities to avoid the fifty-employee limit.6 3 Full-time employ-
ees are defined to include those employed on an average of at least

59. I.R.C. § 4980H (2012).
60. I.R.C. § 4980H(a) (2012). As discussed below, "minimum essential coverage"

presents a problem for employers with conscientious or religious objections to mandated
preventive care services. See discussion infra Part II.C.3.

61. I.R.C. § 4980H(a).
62. Id. § 4980H(c)(2)(A).
63. See id. § 4980H(c)(2)(C)(i).
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thirty hours per week, but the full-time equivalent of part-time em-
ployees is also counted to determine whether the fifty-employee
threshold has been met.64 Those employing more than fifty full-time
employees for only 120 or fewer days (i.e., due to seasonal workers) are
exempt from the payment.65

Thus, many small businesses are exempt from the employer pen-
alty because they do not reach the minimum employee threshold.
Moreover, it is theoretically possible that some larger employers could
also be exempt, but this would require that none of their employees be
certified as eligible for premium subsidies through an Exchange.66

Even if only one employee were eligible, the penalties would be im-
posed based on the total number of full-time equivalent employees.

The amount of this penalty-the "applicable payment amount"-
is determined on a monthly basis by multiplying $166.67 per em-
ployee per month67 times the total number of full-time employees in
excess of thirty.68 Thus, with the overall limitation in place, the maxi-
mum penalty for an employer with fifty employees is approximately
$3,333 per month or $40,000 per year assuming at least one employee
is certified as enrolled in a subsidized plan.69 This translates to an
annual penalty of approximately $800 per employee for an employer
with fifty employees. 70 As the number of employees increases beyond
fifty, the penalty per employee also increases, approaching the statu-
tory limit of $2,000 per employee as found in the overall limitation.7 1

b. Employers Offering "Minimum Essential Coverage"

The Act also imposes a penalty on large employers that offer their
employees an opportunity to enroll in minimum essential coverage
under an employer-sponsored plan, but which has employees who
qualify for premium tax credits or subsidies reducing the cost of cover-

64. See id. § 4980H(c)(2)(E). The determination is made on a monthly basis, and
for this purpose the IRS has suggested that 130 hours per month might be used, though
this is not official guidance. See I.R.S. Notice 2011-36, 2011-21 I.R.B. 792.

65. I.R.C. § 4980H(c)(2)(B).
66. See id. § 4980H(a).
67. This is the "applicable payment amount," defined as one-twelfth of $2,000. See

id. § 4980H(c)(1).
68. See id. § 4980H(a), (c)(1), (2)(D).
69. [$166.67/(employee x month)] x (50-30 employees) = $3,333.40/month;

$3,333.40/month x 12 months/year = $40,000.80/year.
70. [$40,000/(year x 50 employees)] = $800/(employee x year).
71. The statutory limit of $2,000 per employee is an asymptotic limit, which can be

approached as the number of employees grows, but it is never actually reached due to
the statutory reduction for the first 30 employees. Stated differently, the significance of
the reduction for the first 30 employees on a per-employee basis is reduced from $1,200/
employee for an employer with 50 employees (i.e., $2,000 x 30 employees = $60,000
reduction, which spread over 50 employees is worth $1,200 each) and it approaches $0
as the number of employees grows.
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age as certified by an applicable Exchange. 72 This penalty does not
apply unless the employee obtains coverage through an Exchange and
receives a subsidy, whether through a premium tax credit under sec-
tion 36B of the Code,73 or an insurer subsidy.74 Such employees will
be eligible for subsidized coverage only if their cost of coverage exceeds
an amount determined to be affordable-approximately 9.5% of the
employee's household income,75 or if the insurance benefits provided
by the employer fail to deliver "minimum value" to the employee.76

This penalty is computed by multiplying $250 per month times
the number of employees certified as enrolled in a subsidized plan.7 7

Although this suggests an annual payment of $3,000 per employee,
this penalty computation is subject to the overall limitation described
above, which is computed as $166.67 per employee per month78 times
the total number of full-time employees in excess of thirty.79 As a re-
sult of this penalty structure, if few employees are certified as enrolled
in a subsidized plan, the penalty could be much smaller than if the
employer failed to offer coverage at all. For example, an employer
with fifty employees who failed to offer minimum essential coverage
might face a penalty of $40,000 per year,80 but if that employer offered
coverage and only one employee sought coverage through an Ex-
change and was certified as eligible for a subsidy, the total penalty
would be only $3,000.

Employee demographics thus can particularly affect this penalty
for those employers who offer insurance. Certain kinds of employees
will not trigger the penalty, including:

(1) highly compensated employees (i.e., those earning at least
400% of the applicable federal poverty level), who are not
eligible for subsidies in any event;81

72. See I.R.C. § 4980H(b)(1) (2012). Various aspects of minimum essential cover-
age are addressed below. See discussion infra Part II.C.3.

73. I.R.C. § 36B.
74. See id. § 4980H(c)(3). See discussion infra Part IV.
75. See I.R.C. § 36B(c)(2)(C)(i)(II).
76. See id. § 36B(c)(2)(C)(ii). Minimum value requires that the plan provide cover-

age for at least 60% of the total cost of benefits. Actuarial computations may be re-
quired to make this determination. See I.R.S. Notice 2012-31, 2012-20 I.R.B. 906
(requesting comments on approaches for minimum value determinations).

77. See I.R.C. § 4980H(b). The statute refers to "1/12 of $3000," which is $250.
78. This is the "applicable payment amount," defined as 1/12 of $2,000. See id.

§ 4980H(c)(1).
79. See id. § 4980H(a), (c)(1), (2)(D).
80. See supra note 69 and accompanying text.
81. See I.R.C. § 36B(a) (allowing refundable premium assistance credit to an "ap-

plicable taxpayer"); § 36B(c)(1) (limiting those with household income greater than
400% of the federal poverty line from eligibility as an "applicable taxpayer"). It should
be noted that this information may not be readily apparent to the employer, as the
federal poverty guidelines depend on the household size of the individual and may also
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(2) employees covered by a policy owned by a parent or a
spouse;

(3) employees eligible for Medicaid coverage, which are not
eligible for the subsidized policies;

(4) employees eligible for Medicare coverage; and
(5) those who choose to be uninsured.
As noted above, the penalty for failing to offer insurance could

conceivably be triggered if even one employee is certified by an Ex-
change as enrolled in a subsidized plan.82 The consequences to those
large employers who fail to offer minimum coverage is therefore dis-
proportionately severe as compared with those who offer coverage that
is deemed unaffordable because required employee contributions are
relatively high in relation to employee income.

The penalty tax imposed in this case is not connected to the gov-
ernment's cost of funding insurance benefits for employees or the em-
ployer's required contribution for coverage. In this sense, the penalty
structure makes it particularly costly if the employer chooses not to
insure because of religious or conscience-based objections about the
type of coverage required. Alternatively, an employer who offers eligi-
ble coverage that is deemed unaffordable for some employees will face
comparatively modest penalties based on the number of affected
employees.

The employer penalty-whether based on failure to offer coverage
or offering unaffordable coverage-is nondeductible and thus must be
paid with after-tax dollars.83 This treatment is disadvantageous
when compared with the cost of paying for insurance, which is a de-
ductible amount paid with pre-tax dollars. Nevertheless, an employer
who may be subject to this penalty tax may find that it is economically
advantageous to terminate employee coverage altogether and pay the
penalty tax. It is possible that employees who go to the Exchanges to
receive subsidized coverage will find that they can pay less for cover-
age than the comparable total cost of the employer-provided coverage,
particularly when lower-income employees are the predominate mem-
bers of the employer's workforce.84 Thus, after taking into account

depend on the earnings level of a spouse who is not an employee of the employer making
this determination. See I.R.S. Notice 2011-73, 2011-40 I.R.B. 474 ("Because af-
fordability is determined by reference to household income and because household in-
come is determined by reference to variables that are generally unknown to an
employer . . . employers may encounter practical difficulties in assessing [af-
fordability)."). As discussed below, Exchanges will be collecting information and thus
will potentially be useful for the implementation of this provision. Whether monthly
changes will be reported, as required for the penalty, also remains to be seen.

82. See I.R.C. § 4980H(a)(2).
83. See id. § 275(a)(6).
84. See CONG. BUDGET OFFICE, CBO AND JCT's ESTIMATES OF THE EFFECTS OF THE

AFFORDABLE CARE ACT ON THE NUMBER OF PEOPLE OBTAINING EMPLOYMENT-BASED
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government subsidies, both employer and employees may be better off
even after the employer penalty is imposed.85 In this sense, the penal-
ties are flawed if the Affordable Care Act's goal was to incentivize em-
ployer-based coverage. The penalties may not be large enough to
offset the financial advantage from allowing employees to seek compa-
rable insurance benefits from Exchanges at government expense.86

The Congressional Budget Office ("CBO") has recognized that
"there is clearly a tremendous amount of uncertainty about how em-
ployers and employees will respond to the set of opportunities and in-
centives under [the Act] ."87 The CBO has estimated that "a sharp
decline in employment-based health insurance as a result of the [Act]
is unlikely and, if it occurred, would not dramatically increase the cost
of the [Act]."8 However, employers are considering this option and a
significant percentage may choose to drop coverage.89 One survey
conducted in 2011 indicates thirty percent of employers will choose to
drop coverage and send their employees to an Exchange (or to other
government programs, such as Medicaid) to procure coverage indepen-
dently.90 Such behavior could result in significant fiscal consequences
for the federal treasury, notwithstanding the assurances of the CBO.
Furthermore, this practice may actually contribute to insurance cover-
age experiences that contradict the intention to expand coverage. To
the extent that employers drop their plans and send their employees
to the individual insurance markets, those employees who are younger
and healthier may choose simply to take the money and run-receiv-
ing a higher cash salary benefit while not purchasing insurance
through the Exchanges. This would have two consequences: increas-
ing insurance costs through adverse selection of insurance by those
who are least healthy, and decreasing the total coverage results.

HEALTH INSURANCE 3 (2012), available at http://cbo.gov/sites/default/files/cbofiles/at-
tachments/03-15-ACA andInsurance 2.pdf ("If [a firm] with a large share of low-in-
come workers chose not to offer insurance coverage, the net effect would tend to be an
increase in the federal budgetary cost of the [Affordable Care Act's ("ACA")] coverage
provisions; if an additional firm with a small share of low-income workers chose not to
offer insurance coverage, the net effect would tend to be a decrease in the federal budg-
etary cost of the ACA's coverage provisions.").

85. See id. The Appendix includes examples showing the net advantage. See infra
Appendix.

86. The Congressional Budget Office has released estimates showing that, from
2019-2022, from three million to five million fewer people will obtain employer-based
insurance under the Affordable Care Act as compared with prior law. See CONG.
BUDGET OFFICE, supra note 84, at 4.

87. Id. at 2.
88. Id. at 4.
89. See Shubham Singhal et al., How US Health Care Reform Will Affect Employee

Benefits, MCKINSEY Q. (June 2011), https://www.mckinseyquarterly.com/HealthCare/
StrategyAnalysis/HowUShealthcare-reform willaffectemployee..benefits_2813.

90. See id.
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As noted above, the outcome presents an empirical uncertainty
based on the future behavior of employers and their employees. How-
ever, given the current penalty tax structure for employers, the incen-
tives for behavior with adverse fiscal effects are present in the current
regime. As discussed below, the penalty tax structure for individuals
may also facilitate a behavioral outcome that is inconsistent with the
stated intentions of the Act.

2. The Individual Mandate

Section 1501 of the Act, codified at section 5000A of the Code,9 '
requires individuals to maintain "minimum essential coverage" in or-
der to avoid a penalty tax known as a "shared responsibility pay-
ment."92 The Act consistently refers to this payment as a "penalty."93

It is due with the individual's annual federal income tax return,94 and
it is assessed and collected in the same manner as other tax penal-
ties.9 5 However, unlike other tax penalties, where failing to pay them
can result in criminal sanctions, no criminal prosecution or penalty is
imposed with respect to the failure to pay this penalty.9 6 This kinder
and gentler treatment does not make the penalty a nullity, however,
to the extent that the Internal Revenue Service ("IRS") may collect it
by offsetting the liability against refunds that may otherwise be due to
the taxpayer from an overpayment of other taxes.97 However, the
Treasury Department may not file a notice of lien or levy on the prop-
erty of the individual who owes this penalty, as it could with other
unpaid taxes.98

The penalty determination is complex, and there are numerous
limitations. First, the penalty applies only to an "applicable individ-
ual." This term excludes incarcerated individuals (other than those

91. I.R.C. § 5000A (2012).
92. See I.R.C. § 5000A(a), (b).
93. See id. § 5000A(b)(1), (b)(2), (b)(3), (c)(1), (c)(2), (e), (e)(4), (g)(1), (g)(2).
94. See id. § 5000A(b)(2).
95. See id. § 5000A(g)(1).
96. See id. § 5000A(g)(2)(A). It should be noted that the employer penalty is

treated consistently with other penalties, except that the Secretary of the Treasury is
allowed to provide for payment on a periodic basis. See id. § 4980H(d)(1) (employer
penalty assessed and collected in the same manner as other penalties); id. § 4980H(d)(2)
(granting discretion to prescribe time for payment).

97. See id. § 6331(h) (providing authorization to collect payments due to individu-
als including the State Income Tax Levy Program and payment due from the Financial
Management Service).

98. See id. § 5000A(g)(2)(B). It is currently unclear whether this penalty will be
taken into account in computations for employee withholding purposes.
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incarcerated pending the disposition of charges)9 9 and persons not
lawfully present in the United States.'0 0

Members of recognized religious sects conscientiously opposed to
accepting the benefits of public or private insurance are also exempt
from the individual mandate.101 This exemption is consistent with re-
ligious conscience accommodations that have previously been made
for purposes of Social Security.102

A comparatively novel exemption was also crafted for individual
members of a "health care sharing ministry," 03 which is a tax-exempt
organization that facilitates the sharing of medical expenses among
persons with common religious or ethical beliefs, provided that the or-
ganization has continuously operated since December 31, 1999.104
Old Order Amish originally formed one of these groups, although
others have since emerged, which include those having evangelical
Christian beliefs, which may also be qualified under this exemp-
tion. 05 Cost sharing within health-sharing organizations is not the
same as insurance, as it does not contractually obligate a third party
for the payment of medical expenses in exchange for a premium pay-
ment. Moreover, many health care conditions are not covered by these
arrangements, such as those involving conduct that is outside the ex-
pected religious or ethical behavioral parameters set up for the organi-
zation.106 Thus, it is likely these arrangements will not substantially
conform to any "minimum essential coverage" requirements, including
the preventive services requirements for women. At a minimum, this
raises a serious question about the importance of government inter-
ests to secure coverage despite conscientious objections, religious ob-
jections, or both in other contexts. 07

Although all other individuals' 08 are "applicable individuals," sec-
tion 5000A also provides several other exemptions for the penalty.

99. See id. § 5000A(d)(4).
100. See id. § 5000A(d)(3).
101. See id. § 5000A(d)(2)(A).
102. See id. § 1402(g)(1).
103. See id. § 5000A(d)(2)(B).
104. See id.
105. See What Is a Health Care Sharing Ministry?, ALLIANCE HEALTH CARE SHARING

MINISTRIES, http://www.healthcaresharing.org/hesm/ (last visited Aug. 28, 2012).
106. For example, Medi-Share, a health sharing ministry that claims to qualify

under the Affordable Care Act exemption, states in part that members must "[blelieve
the biblical doctrine that their bodies are temples of the Holy Spirit and therefore are to
be kept pure," "[m]ust not engage in sex outside of traditional Christian marriage," and
"[clannot use tobacco or illegal drugs in any form, or abuse legal drugs or alcohol." Med-
ishare: Medical Bill Sharing for the Christian Community, CHRISTIAN CARE MINISTRIES,

http://mychristiancare.org/eligibility.aspx (last visited Aug. 28, 2012).
107. See discussion infra Part III.
108. That is, individuals apart from those unlawfully present, those incarcerated

after conviction, and those not religiously exempt.
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First, those who cannot afford coverage are exempt.109 For this pur-
pose, affordability is defined as a required contribution for self-only
coverage that exceeds eight percent of annual household income.110 A
required contribution is essentially either the employee's share under
an eligible employer-sponsored plan or that individual's net contribu-
tion required for the lowest cost plan available through the Exchange
where the individual resides, if the individual did not have access to
an employer-provided plan."' This affordability provision is curious,
as one would expect affordability to be addressed through the subsidy
and tax credit provisions of the Act, rather than making it a basis for
exempting some citizens from the penalty regime.

As an alternative to the "affordability" exemption, an individual
with household income below the level required to file a federal in-
come tax return is also exempt.112 Those amounts depend on the fil-
ing status and number of dependents for an individual, and the
amount is subject to change annually." 3 While this makes some
sense to the extent that the tax system is used to collect the penalty, it
should be noted that other tax benefits, such as the Earned Income
Tax Credit, are available to those with earned income that does not
otherwise meet filing requirements. If subsidies and refundable cred-
its (as discussed below) are included to make these policies affordable,
imposing penalties even on those with modest incomes who do not ac-
quire insurance (and who are not otherwise covered by Medicaid)
would arguably provide greater incentives for that coverage.

Members of Indian tribes are also exempt." 4 Entire tribes are
eligible to purchase federal insurance for their employees under the
Indian Health Care Improvement Act,"i 5 and individual members

109. See I.R.C. § 5000A(e)(1).
110. See id. After 2014, the eight percent figure is indexed for the differential be-

tween the rate of premium growth over the rate of income growth since 2013, as deter-
mined by the Secretary for Health and Human Services. See id. § 5000A(e)(1)(D). The
income measure stated here is unclear. Presumably, if overall income increases relative
to health insurance costs, the eight percent figure would decline. However, overall in-
come could have no actual impact on the affordability of an individual whose income
does not grow in a given year because he or she worked in an industry that did not share
in this growth.

111. See id. § 5000A(e)(1)(B).
112. See id. § 5000A(e)(2).
113. For 2012 figures, see IRS, PUBLICATION 501: ExEMPTIONs, STANDARD DEDUC-

TION, AND FILING INFORMATION tbl.1 (2011), available at http://www.irs.gov/publirs-pdf/
p501.pdf. For a single taxpayer under age 65, that figure is currently $9,750; married
filing jointly (and both under 65) $19,500. Many individuals in this category will likely
be eligible for other exemptions, including coverage by Medicaid.

114. See I.R.C. § 5000A(e)(3).
115. See 25 U.S.C. § 1647b (2012).
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may also be eligible for other health benefits through the same.'1 8

However, the extent to which all tribal members are otherwise in-
sured or eligible for medical care under this or other federal programs
is not clear. Thus, another possibility arises for gaps in the effective-
ness of the penalty provisions, particularly among those Native Amer-
icans having substantial incomes and who are otherwise subject to
obligations under federal income tax laws. For example, the Depart-
ment of Health and Human Services has advised the IRS and the
Treasury Department that it does not intend to designate access to
services from the Indian Health Services as providing "minimum es-
sential coverage."' 17 Thus, it appears that tribal members are exempt
from penalties, but potentially eligible for tax credits to subsidize the
acquisition of coverage through an Exchange."18

Finally, those who have "short gaps" in coverage'1 and those de-
termined by the Secretary of Health and Human Services "to have suf-
fered a hardship with respect to the capability to obtain coverage
under a qualified health plan" are also exempt.120 Given the restric-
tions on insurers, including community rating and guaranteed issue,
it is unclear what a hardship exemption will entail or whether it will
be significant.

As can be seen, a large swath of the population will be exempt
from the individual mandate to maintain private insurance coverage.
To the extent that the individual mandate is intended to raise reve-
nue, it potentially leaves considerable revenue uncollected. Likewise,
to the extent this provision is intended to channel behavior toward
acquiring insurance, it leaves considerable behavior unchanneled.

The amount of the penalty links to formulas that take into ac-
count the income of the taxpayer and the cost of an insurance pre-
mium for average minimum coverage under an Exchange. The
statute provides for a basic two-tiered computation, in which the tax-
payer will owe the lesser of an income-linked amount or the average
premium amount for covering the applicable taxpayer and his or her
family.121 Thus, the premium amount ultimately provides a cap on

116. See Health Reform for American Indians and Alaska Natives, NAr'L INDIAN
HEALTH BoARD, http://www.nihb.org/does/05142010/Consultation%20Fact-Sheet.pdf
(last visited July 21, 2012).

117. See Health Insurance Premium Tax Credit, 77 Fed. Reg. 30,377, 30,380 (May
23, 2012) (to be codified at 26 C.F.R. pts. 1, 602).

118. See id.
119. See I.R.C. § 5000A(e)(4). This generally involves a continuous period of less

than three months. Administration of that exception may be difficult, particularly be-
cause the penalty is imposed on a monthly basis and months of coverage could extend to
more than one year. See § 5000A(e)(4)(iii) (directing the Secretary to prescribe rules for
collection when continuous periods span more than one taxable year).

120. Id. § 500OA(e)(5).
121. See id. § 5000A(cX1).

[Vol. 46228



LIFTING THE FOG

the amount of any penalty due for higher-earning taxpayers. The
worst-case scenario for upper-income taxpayers who choose not to ac-
quire health insurance would thus be a penalty to the government in
the full amount of the insurance that the taxpayer did not want to
buy.122

The income-linked penalty will apply to most taxpayers. This
penalty is the greater of two figures: a "flat dollar amount" or a "per-
centage of income."' 2 3 On an annual basis, the "flat dollar amount" is
no more than $95 in 2014, $325 in 2015, or $695 in 2016 for each indi-
vidual not covered by insurance. 124 For a family, the total penalty is
capped at 300% of the annual "flat dollar amount."125 Thus, a family
of four subject to only the flat dollar penalties would pay no more than
$2,085 (i.e., $695 x 3) if that family was uninsured.

The "percentage of income" amount increases from 1% in 2014,
2% in 2015, up to 2.5% after 2015 times the modified adjusted gross
income of the taxpayer's household that exceeds the applicable thresh-
old amount for filing a federal income tax return.126 Single taxpayers
must earn an income greater than $27,800 above the filing threshold
for 2016 in order to incur a penalty greater than the flat dollar figure
of $695.127 A family of four otherwise facing a flat dollar penalty of
the maximum $2,085 must therefore earn $83,400 (i.e., $27,800 x 3)

122. See discussion infra Part III. That taxpayer may be paying for his/her own
health care, but refusing to purchase an insurance policy with contraception or steriliza-
tion coverage the taxpayer did not want. Thus, the taxpayer may effectively pay double
for healthcare if, for conscientious reasons, the taxpayer rejects a policy covering these
so-called preventive services.

123. See I.R.C. § 5000A(c)(2)(A), (B).
124. See id. § 500OA(c)(3). Special rules apply to individuals under 18, which effec-

tively halve the penalty amount in most cases. See id. § 5000A(c)(3)(C). The $695 fig-
ure for 2016 is subject to annual indexing thereafter. See § 5000A(c)(3)(D). The flat
amount could be less if the individual maintained insurance for a portion of the taxable
year, in which case the statute imposes a minimum penalty of 300% of the stated
amount. See § 5000A(c)(2)(A)(ii).

125. See id. § 5000A(c)(2)(A)(ii).
126. See id. § 500OA(c)(2)(B). The threshold amount is defined in I.R.C.

§ 6012(a)(1)(A). It generally includes the personal exemption amount plus the basic
standard deduction for the eligible taxpayer. As these amounts are adjusted each year
for inflation, the precise amount in 2016 cannot be determined. However, using 2012
figures, the standard deduction is $5,950 (single) and $11,900 (married filing jointly)
and the personal exemption is $3,800. See Rev. Proc. 2011-52, 2011-45 I.R.B. 701.
Thus, the 2012 filing threshold for a single taxpayer would be $9,750 (i.e., $5,950 +
$3,800), and for a married couple with two children would be $27,100 (i.e., $11,900 + (4
x $3,800)).

127. The figure $27,800 is calculated by dividing $695 by 2.5%. Using the 2012 fil-
ing threshold ($9,750) as an estimate of the 2016 threshold, a single taxpayer would
have to earn at least $37,550 before the income-based penalty would be applicable. It
should be noted that for purposes of computing the penalty, household income applies.
Thus, income earned by dependents may also be included. See I.R.C. § 5000A(c)(2)(B),
(c)(4)(B).
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above the applicable filing threshold before it would owe more under
the percentage of income penalty.' 28

In order to reach the highest premium-based penalty, a taxpayer
would need to earn more than approximately $600,000 for a family or
$200,000 for an individual.129 At that level, the penalty is effectively
capped at the premium-based amount, which means that the penalty
effectively falls as a percentage of income as income grows beyond
these levels.

As currently designed, one can see the penalty shows regressive
traits when measured against income, as it punishes lower income
earners much more (as a percentage of their income) than higher-
earning counterparts. For example, a single taxpayer who earns
above 133% of the federal poverty guideline (i.e., $14,856 in 2012)130
who pays the flat $695 penalty in 2016 is paying over 13% of the pen-
alty base income (i.e., household income minus threshold amount) for
failing to acquire minimum health insurance coverage.' 31 This is far
above the 2.5% penalty for a single taxpayer earning approximately
$200,000.132 At this level, the penalty may also create a disincentive
for additional earnings, as the lower income taxpayer will face the full
$695 penalty for being uninsured. Moreover, many taxpayers who are
eligible for the refundable earned income credit will effectively forfeit
a portion of that credit if this penalty applies to them. Thus, it would
appear that the penalty and the earned income credit will work
against each other in this context.' 33

128. The figure $83,400 is calculated by dividing $2,085 by 2.5%. Using the 2012
filing threshold for a family of four ($19,500), this translates into total household in-
come of at least $102,900.

129. For simplicity, these figures assume an average premium cost of $15,000 per
family ($15,000/.025 = $600,000) or $5,000 per individual ($5,000/.025 = $200,000).

130. See Annual Update of the HHS Poverty Guidelines, 77 Fed. Reg. 4,034, 4,035
(Jan. 26, 2012) (showing figure for 48 contiguous states and the District of Columbia at
$11,170 for one person in household; 1.33 x $11,170 = $14,856). The 2016 guideline
levels are not available, but even assuming normal inflation rates, the flat penalty will
impose a penalty greater than 2.5%. The figure of 133% of poverty guidelines is used
here, as this is the baseline for expanded Medicaid coverage under the Affordable Care
Act. However, not all states are following this guideline.

131. The $695 penalty is close to 5% of gross income (i.e., $695/$14,856 = .04678);
however, the $695 is more than 13% of penalty base income (i.e., $695/($14,856-$9750) =
.13611).

132. Because the United States Supreme Court determined this mandate was a
"tax," this may raise a political problem for President Obama who pledged in 2008 that
he would not raise taxes on middle class families, defined as those with incomes under
$200,000 (single) or $250,000 (married filing jointly). See generally Paul Howard, Mak-
ing Health Care Worse, NAT'L REV. ONLINE (Aug. 1, 2012, 4:00 AM), www.nationalre-
view.com/blogs/print/312678.

133. The income levels at which the earned income credit will be available for 2016
are not yet determined. However, the amounts for 2012 are projected to include credits
for those earning less than $50,270, married filing jointly with three or more qualifying
children. See Preview of EITC Income Limits, Maximum Credit Amounts and Tax Law
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Capping the individual penalty at the equivalent premium cost
suggests that the penalty is not designed purely for revenue-raising
purposes. Those with higher incomes presumably have greater capac-
ity to pay this penalty than their lower-earning counterparts. Never-
theless, higher-income taxpayers pay a lower percentage of their
income as a penalty in this regime.

Neither is the penalty designed to incentivize insurance at all in-
come levels. High-earning taxpayers could face a penalty amount
reaching the cost of insurance, which leaves no economic incentive to
remain uninsured. However, healthy taxpayers with lower incomes
retain a viable economic option to remain uninsured and pay the pen-
alty, which still leaves resources available for other preferred forms of
consumption. For example, consider a single taxpayer earning ap-
proximately $27,000 in 2016, which would incur the minimum penalty
of $695 if she failed to buy insurance. 134 Her expected contribution for
insurance through an Exchange would likely exceed $2,200.1as The
penalty in this case is far below her cost for insurance even after sub-
sidies from advance credits under section 36B of the Code are ap-
plied.' 36 By linking the penalty to an amount that would meet or
exceed the taxpayer's required payment into the health care system if
she had acquired insurance, determined after all relevant credits and
subsidies, the penalty could more effectively induce taxpayers to
purchase insurance. But Congress did not choose that design. 137

3. "Minimum Essential Coverage"

The "minimum essential coverage" necessary to satisfy the indi-
vidual mandate is defined to include a variety of federal programs,
including Medicare, Medicaid, and the Children's Health Insurance
Program ("CHIP").'38 Eligible employer-sponsored plans may also

Updates, IRS, http://www.irs.gov/Individuals/Preview-of-2012-EITC-Income-Limits,-
Maximum-Credit-Amounts-and-Tax-Law-Updates (last updated Aug. 4, 2012).

134. See supra note 124 and accompanying text.
135. See Treas. Reg. § 1.36B-4(a)(4) ex. 1 (2012) (showing I.R.C. § 36B premium

credit and expected contribution for single taxpayer in 2014).
136. The estimated credit here would contribute over $2,900 of the estimated $5,200

policy cost. See discussion infra Part IV (discussing I.R.C. § 36B credits).
137. Perhaps if it had done so, the "tax" designation embraced by a majority of the

Supreme Court, which ultimately saved the constitutionality of the individual mandate,
would not have been quite so plausible. See Nat'l Fed'n of Indep. Bus. v. Sebelius, 567
U.S. , 132 S. Ct. 2566 (2012).

138. See I.R.C. § 5000A(f)(1)(A) (2012). For background on Medicaid and CHIP, see
Ctrs. for Medicare & Medicaid Servs., Eligibility, U.S. DEP'T HEALTH & Hum. SERVICES,
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Eligibility/
Eligibility.html (last visited Aug. 6, 2012). For Medicare and a comparison with the
Medicaid program, see Medicare, U.S. Soc. SECURiTY AnasN. (July 2012), http://www.
socialsecurity.gov/pubs/10043.html#a=1.
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meet this definition, as well as individual health plans acquired
through Exchanges and such other plans as approved by the Secretary
of Health and Human Services.139

In order to satisfy the requirements for minimum essential cover-
age, employer plans and individual policies of insurance must meet
certain other requirements. The Act includes a number of provisions
that are designed to affect the content of insurance coverage, and an
exhaustive discussion of those is beyond the purpose of this Article.
However, some significant constraints are worth mentioning. First,
section 1201 of the Act amends the Public Health Service Act' 40 to
impose several significant constraints on insurers.141 These include
prohibiting exclusions from health coverage based on preexisting con-
ditions, 142 requiring insurers to take all individuals or employers,143

prohibiting discrimination based on health or claims experience,144

and requiring guaranteed renewability.145 Such provisions ensure
that even those patients with serious health conditions can have ac-
cess to insurance if, for example, they change employers or withdraw
from the work force.

Insurers also face restrictions on premium adjustments. The Act
constrains premium differentials to the following categories: individ-
ual vs. family coverage, certain geographical rating areas, age (but not
by more than 3:1 for adults), and tobacco use (but not by more than
1.5:1).146 These constraints ensure that the sickest patients do not
pay substantially more for the privilege of guaranteed access, but they
also accomplish other redistributive goals. For example, by restricting
insurers from charging market rates for age and tobacco use, it is
likely that the younger insureds will be subsidizing the older ones,
and that the nonsmoking insureds will be subsidizing the smokers.147

Curiously, there are no permitted categories that allow discrimination
based on obesity, exercise or eating habits, or other similar health
predictors.' 48

139. See I.R.C. § 5000A(fM)(B), (f(1)(C), (f)(1)(E), (f)(2).
140. 42 U.S.C. §§ 201 to 300mm-61 (2012).
141. See Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1201,

124 Stat. 119, 154.
142. Id. (amending § 2704 of the Public Health Service Act).
143. Id. (amending § 2702 of the Public Health Service Act).
144. Id. (amending § 2705 of the Public Health Service Act).
145. Id. (amending § 2703 of the Public Health Service Act).
146. See id. (amending § 2701 of the Public Health Service Act).
147. This assumes that the ratios as applied will restrict at least some premium

rates that might be charged based on age or smoking practices.
148. Cf Patient Protection and Affordable Care Act § 1201, 124 Stat. at 154 (amend-

ing § 2705() of the Public Health Service Act) (providing that wellness programs can
become a basis for discounts if the programs address "health promotion or disease
prevention").
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The categories selected here (i.e., age, tobacco use, and region of
the country), apparently reflect political choices. One might ask why
relatively younger and generally less well-off people should be subsi-
dizing their older counterparts, or why nonsmokers should subsidize
their smoking counterparts, as is currently reflected in the Act. One
might also ask why other categories are not reflected in these under-
writing standards, as the current approach requires those who main-
tain a healthy weight and exercise regularly to subsidize the obese
and sedentary.' 49 Additionally, one might wonder why the Act re-
quires those mothers who breastfeed their children to subsidize those
who use infant formula.150 But the proper locus for those questions is
apparently the Congress, which according to the Court in National
Federation of Independent Businesses v. Sebelius' 5 ' has broad author-
ity to exercise its taxing powers without breaching applicable limits on
regulatory powers under the Commerce Clause.152

Section 1001 of Act also amends the Public Health Service Act to
include various other insurance reforms.153 These include preventing
the imposition of lifetime limits on the dollar value of benefits or un-
reasonably annual limits on healthcare costs,' 5 4 and extending depen-
dent coverage to include unmarried adult children until age twenty-
six.15 5 Significantly, section 1001 also adds minimum coverage provi-
sions for group or individual health insurance plans, which include:

(1) evidence-based items or services that have in effect a rat-
ing of "A" or "B" in the current recommendations of the
United States Preventive Services Task Force; [and] ...

(4) with respect to women, such additional preventive care
and screenings not described in paragraph (1) as provided
for in comprehensive guidelines supported by the Health
Resources and Services Administration for purposes of
this paragraph.' 56

149. See, e.g., INST. OF MED. OF THE NAT'L AcADs., CLINICAL PREVENTIVE SERVICES

FOR WOMEN: CLOSING THE GAPS 198 (2011) ("An unhealthy diet and physical inactivity
are associated with the leading causes of morbidity and mortality among women in the
United States.").

150. See id. at 110 ("Breastfeeding benefits the mother, the child, and society.").
151. 567 U.S. -, 132 S. Ct. 2566 (2012).
152. Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. _, , 132 S. Ct. 2566, 2585

(2012).
153. See Patient Protection and Affordable Care Act § 1001, 124 Stat. at 130.
154. See id. § 1001, 124 Stat. at 131 (codified at 42 U.S.C. § 300gg-11).
155. See id. § 1001, 124 Stat. at 132 (codified at 42 U.S.C. § 300gg-14).
156. See id. § 1001, 124 Stat. at 131 (codified at 42 U.S.C. § 300gg-13(a)(1), (4)). A

list of recommendations and guidelines that are required to be covered by the United
States Preventive Services Task Force, as referenced in section (1), can be found at Pre-
ventatiue Care, U.S. DEP'T HEALTH & HUM. SERVICES, http://www.HealthCare.gov/
center/regulations/prevention.html (last visited Oct. 22, 2012). See Interim Final Rules
for Group Health Plans and Health Insurance Issuers Relating to Coverage of Preven-
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Thus, Congress delegated authority to the Health Resources and
Services Administration ("HRSA") to determine the coverage required
for "additional preventive care and screenings" affecting women's
health. That coverage could go beyond the current recommendations
of the United States Preventive Services Task Force ("USPSTF"),
which focuses on treatment recommendations for primary care physi-
cians.15 7 The HRSA is an agency of the U.S. Department of Health
and Human Services that is devoted to "improving access to health
care services for people who are uninsured, isolated or medically vul-
nerable."' 5 HRSA, in turn, commissioned a study by the Institute of
Medicine ("IOM") in order to "review what preventive services are nec-
essary for women's health and well-being and should be considered in
the development of comprehensive guidelines for preventive services
for women."' 59

The IOM report essentially defined these preventive health ser-
vices as "measures-including medications, procedures, devices, tests,
education and counseling-shown to improve well-being, and/or de-
crease the likelihood or delay the onset of a targeted disease or condi-
tion."' 60 Pregnancy is not commonly understood to be a disease,16

but it is a condition that some women wish to avoid and others will-
ingly embrace.162 Accordingly, the USPSTF did not contain recom-

tive Services under the Patient Protection and Affordable Care Act, 75 Fed. Reg. 41,726,
41,728 (July 19, 2010) (to be codified at 45 C.F.R. pt. 147).

157. See INST. OF MED. OF THE NAT'L ACADs., supra note 149, at 4 ("The USPSTF
process for developing recommendations is a disease-focused one. The intent of its rec-
ommendations has been to provide guidance to primary care providers. The IOM com-
mittee's approach to identifying gaps in existing services accounts for contextual issues
beyond traditional research evidence used by the USPSTF.").

158. See Health Res. & Servs. Admin., About HRSA, U.S. DEPARTMENT HEALTH &
Hum. SERVICES, http://www.hrsa.gov/aboutlindex.html (last visited Aug. 16, 2012).

159. See Health Res. & Servs. Admin., Women's Preventive Service: Required Health
Plan Coverage Guidelines, U.S. DEP'T HEALTH & Hum. SERVICEs, http://www.hrsa.gov/
womensguidelines/ (last visited Aug. 16, 2012).

160. See Clinical Preventive Services for Women: Closing the Gaps, INsT. MED. NAT'L
AcADs., http://www.iom.edu/Reports/2011/Clinical-Preventive-Services-for-Women-
Closing-the-Gaps.aspx (last visited Aug. 16, 2012) (summarizing the IOM's study).

161. See In re Union Pac. R.R. Emp't Practices Litig., 479 F.3d 936, 944 (9th Cir.
2007) ("We decline to address whether pregnancy is a 'disease."'). In Union Pacific, the
court held that failure to offer prescription contraception coverage did not violate the
Pregnancy Discrimination Act or Title VII provisions involving gender discrimination.
In re Union Pac., 479 F.3d at 944-45. In other cases predating the Pregnancy Discrimi-
nation Act, the Supreme Court rejected the view that pregnancy was similar to a dis-
ease or disability. See, e.g., Nashville Gas Co. v. Satty, 434 U.S. 136, 140 (1977) (citing
Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 136 (1976)). The district court in Gilbert heard
expert testimony on the question of whether pregnancy was a disease, concluding in
part: "The great mass of expert testimony presented here on the subject merely confirms
what appears obvious to any layman: pregnancy is not a disease, as that term is com-
monly understood. . . ." Gilbert v. Gen. Elec. Co., 375 F. Supp. 367, 375 (D. Va. 1974).

162. IOM's report cited a Health and Human Services study, Healthy People 2020,
for the proposition that 51% of pregnancies in the United States are intended. See INsT.
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mendations for contraception or sterilization. 163 However, the IOM
report included these items in its final recommendation: "The commit-
tee recommends for consideration as a preventive service for women:
the full range of Food and Drug Administration-approved contracep-
tive methods, sterilization procedures, and patient education and
counseling for women with reproductive capacity."' 64 The HRSA is-
sued guidelines embracing this recommendation on August 1, 2012.165

The Obama Administration issued interim rules on July 19,
2010,166 which directed these new recommendations or guidelines for
preventatives services to become effective beginning one year after the
date of a recommendation's or guideline's issuance.167 Thus, for most
plans, the effective date one year following the HRSA guidelines
would include plan years beginning on or after August 1, 2012.168
This would effectively require conforming coverage to be in place
before the 2014 effective date for the employer and individual penal-
ties under the Act.

However, not all plans would be immediately affected. First, in
response to public comments, the Departments of Health and Human
Services, Labor, and Treasury issued interim final regulations that
granted discretion to the HRSA to establish an exemption for certain
religious employers with regard to contraceptive coverage.' 69 As dis-
cussed below, this exemption was very narrowly drafted, so that many
religiously affiliated nonprofit organizations were not covered.1 70 A
temporary safe harbor for enforcement was announced for such orga-
nizations until August 1, 2013.171

OF MED. OF THE NAT'L ACADS., supra note 149, at 104. Health and Human Services
wishes to raise that proportion to 56% by 2020. See id.

163. See id. at 10.
164. Id.
165. See Certain Preventive Services under the Affordable Care Act, 77 Fed. Reg.

16,501, 16,502 (Mar. 21, 2012) (to be codified at 45 C.F.R. pt. 147) (discussing history of
regulations). Oddly enough, although IOM recommended contraception and steriliza-
tion, nothing in the recommendation includes fertility services for women who want to
be pregnant. Apparently, the IOM does not recognize pregnancy as a source of well-
being for women.

166. See Interim Final Rules for Group Health Plans and Health Insurance Issuers
Relating to Coverage of Preventive Services under the Patient Protection and Afforda-
ble Care Act, 75 Fed. Reg. at 41,726.

167. Id. at 41,729.
168. See Certain Preventive Services Under the Affordable Care Act, 77 Fed. Reg. at

16,502.
169. Id. (citing Group Health Plans and Health Insurance Issuers Relating to Cov-

erage of Preventive Services Under the Patient Protection and Affordable Care Act, 76
Fed. Reg. 46,621 (Aug. 3, 2011) (to be codified at 45 C.F.R. pt. 147)).

170. See discussion infra Part III.
171. Certain Preventive Services Under the Affordable Care Act, 77 Fed. Reg. at

16,502-03 (citing Memorandum from Ctr. for Consumer Info. & Ins. Oversight and Ctrs.
for Medicare & Medicaid Servs. (Feb. 12, 2012) (on file with author), available at http://
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Second, so-called "grandfathered health plans," defined as those
"in which an individual was enrolled on March 23, 2010," and which
meet certain regulatory requirements, including no significant
changes in coverage, would not be affected by such recommenda-
tions.'72 A "grandfathered health plan" is deemed to provide mini-
mum essential coverage without regard to its compliance with many,
but not all, of the current restrictions on the content of coverage.' 73

The statute does not define a grandfathered health plan, but regula-
tions define these plans to include coverage with at least one individ-
ual enrolled on March 23, 2010, and continuously thereafter, without
entering into a new policy, certificate, or contract of insurance. 174 Sig-
nificant changes in coverage, including elimination of benefits for
treating certain medical conditions, increases in the percentage of cost
sharing, and increases in copayments, or significant decreases in the
contribution rate that increases the employee cost of coverage can all
terminate grandfather status.17 5 Whether a plan is grandfathered is
a legal issue, which depends on determinations of the Secretary of
Health and Human Services under the applicable regulations.176

Maintaining grandfathered health plan status is an important is-
sue for both employers and employees, as coverage under
grandfathered plans need not conform to requirements that some em-
ployers and employees find objectionable, including required coverage
for so-called "preventive care" services including contraception and
sterilization.177 However, marketplace demands may well cause
many plans to lose their grandfathered status by 2013, when these
additional requirements must be implemented.178 Accordingly, for
many insureds, maintaining a grandfathered plan status does not pro-
vide a suitable long-term form of protection from these additional
requirements.

ceiio.cms.gov/resources/files/Files2/02102012/20120210-Preventive-Services-Bulletin.
pdf).

172. See id. at 16,502.
173. I.R.C. § 5000A(f)(1)(D). For example, lifetime coverage limits restrictions in

the Affordable Care Act nevertheless apply to grandfathered plans. See Temp. Treas.
Reg. § 54.9815-1251T (2010).

174. See Temp. Treas. Reg. § 54.9815-1251T(a); see also Preservation of Right to
Maintain Existing Coverage, 29 C.F.R. § 2590.715-1251 (2012); Preservation of Right to
Maintain Existing Coverage, 45 C.F.R. § 147.140 (2012).

175. See Temp. Treas. Reg. § 54.9815-1251T(g)(1) (listing "[cihanges causing cessa-
tion of grandfather status").

176. See Nebraska ex rel. Bruning v. U.S. Dep't of Health & Human Servs., 877 F.
Supp. 2d 777, 791 (D. Neb. 2012).

177. See Nebraska ex rel. Bruning, 877 F. Supp. 2d at 791 n.5 (noting that the
"[Health and Human Services] Rule-[does] not apply to grandfathered plans").

178. See id. at 792 (noting allegations by the plaintiffs "that 'only 55% of large em-
ployer and 34% of small employer plans would remain grandfathered by 2013'").
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III. LEGAL CHALLENGES TO MINIMUM COVERAGE FOR
"PREVENTATIVE CARE"

The adoption of Health Resources and Services Administration
("HRSA") guidelines on preventive care for women, and particularly
its requirement that insurance coverage must include contraception
and sterilization services, generated a significant response from the
public. The Departments of Health and Human Services, Labor, and
Treasury ("Departments") received over 200,000 responses to a re-
quest for comments on their interim final regulations addressing pre-
ventive services. 179 These interim regulations granted discretion to
HRSA to establish exemptions from its guidelines for health plans
maintained by "religious employers."180 However, for this purpose,
the regulations defined a "religious employer" to include only organi-
zations meeting all of the following criteria:

(1) The inculcation of religious values is the purpose of the
organization.

(2) The organization primarily employs persons who share
the religious tenets of the organization.

(3) The organization serves primarily persons who share the
religious tenets of the organization.

(4) The organization is a nonprofit organization as described
in section 6033(a)(1) and section 6033(a)(3)(A)(i) or (iii) of
the Internal Revenue Code of 1986, as amended.a181

The fact that any exemption based on religious affiliation is in-
cluded in the regulations obviously recognizes that these rules poten-
tially impact the free exercise of religion. Nevertheless, some
commentators urged the Departments to rescind the exemption in its
entirety, so that all women employees would have access to contracep-
tive coverage recommended by the HRSA guidelines.182 The regula-
tions continued to embrace a narrow exemption, perhaps in
recognition of the fact that the United States Supreme Court recently
dealt the Equal Employment Opportunity Commission ("EEOC") a se-
rious defeat in its attempt to apply employment discrimination laws to
a church.183 The Departments' accommodation demonstrates they

179. See Group Health Plans and Health Insurance Issuers Relating to Coverage of
Preventive Services under the Patient Protection and Affordable Care Act, 76 Fed. Reg.
46,621 (Aug. 3, 2011) (to be codified at 45 C.F.R. pt. 147).

180. See id. at 46,626 (amending "Part 147-Health Insurance Reform Require-
ments for the Group and Individual Health Insurance Markets").

181. Id. at 46,623.
182. See Group Health Plans and Health Insurance Issuers Relating to Coverage of

Preventive Services under the Patient Protection and Affordable Care Act, 77 Fed. Reg.
8,725, 8,726 (Feb. 15, 2012) (to be codified at 45 C.F.R. pt. 147).

183. See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. Equal Emp't Op-
portunity Comm'n, 567 U.S._, 132 S. Ct. 694 (2012). In Hosanna-Tabor, the Court
recognized that the First Amendment required that a ministerial exception to the
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understand significant religious objections exist in opposition to the
contraceptive and sterilization services provisions.

Catholic moral teachings on contraception, abortion, and steriliza-
tion are quite clear. Pope John Paul II's book, Man and Woman He
Created Them: A Theology of the Body, summarized the teachings of
the Catholic Church as follows:

In the first place, the following are morally illicit: "the
direct interruption of the generative process already begun"
("abortion," HV 14), "direct sterilization," and "every action
which, either in anticipation of the conjugal act, or in its ac-
complishment, or in the development of its natural conse-
quences, proposes, whether as an end or as a means, to
render procreation impossible" (HV 14), and thus all contra-
ceptive means.184

The prospect of a government-imposed requirement to purchase
coverage for contraception and sterilization in violation of these teach-
ings was thus an important concern for Catholic leaders. On August
10, 2011, the United States Conference of Catholic Bishops ("USCCB")
issued a memorandum explaining its concerns about mandated cover-
age for contraception and sterilization. The memo stated in part:
"This poses an unprecedented threat to the religious freedom of Cath-
olic individuals and institutions."a 5 The memo also outlined a history
of objections from the USCCB over the absence of conscience protec-
tions in the Affordable Care Act, as well as in the related regulations,
and the USCCB's efforts to obtain relief from those requirements. 8 6

Other religious leaders who shared a commitment to these as-
pects of Catholic teachings on contraception and sterilization also rec-
ognized the potential threat to religious freedom and human
conscience protections that would result if this mandate were sus-
tained. Testimony before the House Oversight Committee in Febru-
ary 2012 included representatives from Protestant and Jewish

Americans with Disabilities Act would be applied to a church decision to dismiss a
teacher in the church's school who the church had held out to be a minister. Interfering
with the employment relationship between a church and those ministering on its behalf
presents special concerns that the First Amendment resolves in favor of the church,
regardless of whether the law causing that interference is otherwise considered a neu-
tral law of general application. See Hosanna-Tabor, 132 S. Ct. at 706-07, 710.

184. JOHN PAUL II, MAN AND WOMAN HE CREATED THEM: A THEOLOGY OF THE BODY
628 (Michael Waldstein trans., 2006). It should be noted that "HV" refers to the papal
encyclical letter, PAUL VI, HuMANAE VITAE (1968), available at http://www.vatican.val
holyjather/pauli/encyclicals/documents/hf p-vi-enc_25071968_humanae-vitaeen.
html. See also CATHOLIC CHURCH, CATECHISM OF THE CATHOLIC CHURCH $ 2368-2370
(2006) (addressing moral teachings on contraception, sterilization, and abortion).

185. Memorandum from Richard Doerflinger to the Diocesan Pro-Life/Respect Life
Dirs. and State Catholic Conference Dirs. & Staff (Aug. 10, 2011) (on file with author),
available at http://archphila.org/evangelization/resplife/prolifelforms/USCCBalert.pdf

186. See id.
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traditions who expressed concerns about the free exercise of religion
and the protection of conscience rights from government-imposed
coercion. 187

Among other things, these religious leaders expressed concerns
about making abortifacient drugs a part of mandated healthcare.' 88

Moreover, they also objected to the narrow definition of religious activ-
ity embraced in the exemption for religious organization. In particu-
lar, the exemption requires that the "organization serves primarily
persons who share the religious tenets of the organization," which ex-
cludes many nonprofit organizations engaged in works of education,
mercy, or charity that extend to persons in need regardless of their
religious beliefs.189

187. See Lines Crossed: Separation of Church and State. Has the Obama Adminis-
tration Trampled on Freedom of Religion and Freedom of Conscience?: Hearing Before
the H. Comm. on Oversight & Gov't Reform, 112th Cong. (2012) [hereinafter Lines
Crossed], available at http://oversight.house.gov/wp-content/uploads/2012/06/02-16-12-
Full-Committee-Hearing-Transcript.pdf.

188. See, e.g., id. at 46 (statement of Reverend Dr. Matthew C. Harrison, President,
Lutheran Church, Missouri Synod) ("Specifically, we object to the use of drugs and pro-
cedures used to take the lives of unborn children. We oppose this mandate since it
requires religious organizations to pay for and otherwise facilitate the use of such drugs
by their employees-a requirement that violates our stand on the biblical teaching of
the sanctity of life, which is a matter of faith and conscience."); id. at 144 (statement of
Dr. Samuel W. Oliver, President, East Texas Baptist University) ("As a Baptist, I would
be standing here even if this mandate only affected my Catholics neighbors. But I must
point out that this is not just a Catholic issue. While many Christians do not share the
Catholic beliefs against contraception, there is wide agreement that abortion is wrong.
And we believe, based on the Bible, that life begins at conception. The [Obamal Admin-
istration's mandate covers emergency contraceptives such as Plan B (the morning after
pill) and ella (the week after pill), which even the Administration admits interfere with
a human embryo. Our faith and the most recent science tells us that these drugs cause
abortions. But under the Administration's mandate, East Texas Baptist University will
be required to buy insurance so that our employees can get abortion causing drugs for
free, as if they are no different than penicillin. We believe that is wrong."); id. at 156
(statement of Laura Champion, M.D., Medical Director and Physician, Calvin College)
("Contraception is not controversial at our school. Clinicians write prescriptions that
include contraception for a variety of reasons, including the prevention of pregnancy.
However, abortifacient agents are not prescribed, nor are they covered in our health
care plan. The advocacy of these agents is profoundly inconsistent with the belief sys-
tem of our college and our religion. To force the access of such agents upon our students
would violate our religious liberty.").

189. See id. at 46 (statement of Reverend Dr. Matthew C. Harrison) ("Furthermore,
we believe and teach that freedom of religion extends beyond mere houses of worship.
We must be able to exercise our faith in the public square and, in response to Christ's
call, demonstrate His mercy through our love and compassion for all people according to
the clear teachings of Holy Scripture."); id. at 56-57 (statement of Rabbi Meir
Soloveichik, Director of the Straus Center for Torah and Western Thought, Yeshiva
University) ("[Tihe [Obamal administration implicitly assumes that those who employ
or help others of a different religion are no longer acting in a religious capacity, and as
such are not entitled to the protection of the First Amendment. This betrays a complete
misunderstanding of the nature of religion. For Orthodox Jews, religion and tradition
govern not only praying in a synagogue, or studying Torah in a Beit Midrash, or wrap-
ping oneself in the blatant trappings of religious observance such as phylacteries. Re-
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The Obama Administration essentially rejected these religious
freedom and conscience concerns by adopting final regulations with-
out change on February 15, 2012.190 Comments issued with the regu-
lations noted that "[a broader exemption, as urged by some
commenters, would lead to more employees having to pay out of
pocket for contraceptive services, thus making it less likely that they
would use contraceptives, which would undermine the benefits [of con-
traceptive coverage]."191 Justifying the policy based on out-of-pocket
costs that would be incurred for contraceptive and sterilization ser-
vices is curious indeed.

Like any other healthcare expenditure, the significance of an out-
of-pocket cost will vary to each individual depending on his or her in-
come and healthcare preferences. If the magnitude of out-of-pocket
cost is the real concern, then it is unclear why insurance must finance
this particular benefit for all those who are insured. The Act allows
insureds to choose to bear significant costs for other healthcare ser-
vices, including those that may save the insured's life (including treat-
ment for sickness or other injury). The varying levels of coverage
approved by the government-i.e., bronze, silver, gold, and plati-
num-are based on increasing levels of the total actuarial value of the
expected benefits to the insured through the plan.192 Allowing this

ligion and tradition also inform our conduct in the less obvious manifestations of
religious belief, from feeding the hungry, to assessing medical ethics, to a million and
one things in between. Maimonides, one of Judaism's greatest Talmudic scholars and
philosophers, and also a physician of considerable repute, stresses in his Code of Jewish
Law that the commandment to 'Love the Lord your God with all your heart' is achieved
not through cerebral contemplation only but also requires study of the sciences, and
engagement in the natural world, as this inspires true appreciation of the wisdom of the
Almighty. In refusing to extend religious liberty beyond the parameters of what the
administration chooses to deem religious conduct, the administration denies people of
faith the ability to define their religious activity. Therefore, not only does the new regu-
lation threaten religious liberty in the narrow sense, in requiring Catholic communities
to violate their religious tenets, but also the administration impedes religious liberty by
unilaterally redefining what it means to be religious.").

190. See Group Health Plans and Health Insurance Issuers Relating to Coverage of
Preventive Services under the Patient Protection and Affordable Care Act, 77 Fed. Reg.
8,725 (Feb. 15, 2012) (to be codified at 45 C.F.R. pt.147).

191. Id. at 8,728. The regulations also raise a concern that including religious em-
ployers who do not employ those who share their religious beliefs against contraception
"would subject their employees to the religious views of the employer, limiting access to
contraceptives, and thereby inhibiting the use of contraceptive services and the benefits
of preventive care." Id. While this also repeats the utilitarian justification of inhibiting
conception as a desirable good (from the Administration's perspective), it does not ad-
dress the religious freedom or conscience concerns of the employer. Moreover, it ele-
vates a form of compensation provided through employment into an entitlement for
coercing employer support for whatever the employee believes-an effectively limitless
potential.

192. By way of background, the Act requires some standardization based on four
levels of coverage: bronze, silver, gold, and platinum. See Patient Protection and Af-
fordable Care Act, Pub. L. No. 111-148, § 1302(d), 124 Stat. 119, 167 (2010). These

240 [Vol. 46



LIFTING THE FOG

choice presumably allows individuals to match the amount of insur-
ance coverage they purchase with their expected needs, based on all of
their needs and wants.

If an insured chooses a bronze level of coverage, then he or she
must bear up to forty percent of the expected actuarial value of health
care costs incurred, which could require significant expenditures. Al-
lowing individuals to avoid tax penalties through insurance that per-
mits significant other out-of-pocket liabilities undermines any
justification for requiring first-dollar coverage associated with these
particular contraception and sterilization services in order to avoid
tax penalties. Allowing choice, on the other hand, respects not only
individual autonomy, as many citizens would otherwise reject such
coverage for prudential reasons,193 as well as the freedom for all to
follow their religious or conscientious beliefs. 194

As for religious freedom and conscience implications, comments
issued with the regulations boldly stated:

This approach is consistent with the First Amendment
and Religious Freedom Restoration Act. The Supreme Court
has held that the First Amendment right to free exercise of
religion is not violated by a law that is not specifically
targeted at religiously motivated conduct and that applies
equally to conduct without regard to whether it is religiously
motivated-a so-called neutral law of general applicability.
The contraceptive coverage requirement is generally applica-
ble and designed to serve the compelling public health and
gender equity goals described above, and is in no way spe-

metallic coverage levels indicate the scope of benefits provided, although all such plans
are subject to the minimum essential coverage requirements, including preventive ser-
vices as discussed above. A bronze plan generally results in an actuarial value of cover-
age at 60%, with increasing values for silver (70%), gold (80%), and platinum (90%).
The balance generally must be paid by the insured. See HENRY J. KAisER FAMILY

FoUxN., WHAT THE AcTUARIAL VALUES IN THE AFFORDABLE CARE AcT MEAN 1 (2011),
available at http://www.kff.org/healthreform/upload/8177.pdf.

193. Sterilization coverage presents special concerns, particularly because of the
permanent implications for reproductive potential. In some states, minors are legally
required to have access to birth control, and they may also give consent to medical or
surgical treatment without consent from their parents or guardians. See, e.g., OR. REV.
STAT. § 109.640 (2012) (allowing access to "birth control information and services to any
person without regard to the age of the person," and allowing minors 15 years of age or
older to consent to "[h]ospital care, medical or surgical diagnosis or treatment"). Coup-
ling a minor's independent access to birth control services with first-dollar insurance
coverage could lead to an irreparable and regretted decision, and some parents might
choose to avoid creating this option for their minor child.

194. It should also be noted that the Act effectively exempts others from the require-
ments of minimum coverage, including those who for religious reasons choose to partici-
pate in health care sharing organizations. See supra note 104 and accompanying text.
Those participants will not be subject to minimum coverage requirements, including the
contraceptive and sterilization mandate. If coverage for all is such a compelling inter-
est, it is unclear why this exception is permitted,
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cially targeted at religion or religious practices. Likewise,
this approach complies with the Religious Freedom Restora-
tion Act, which generally requires a federal law to not sub-
stantially burden religious exercise, or, if it does
substantially burden religious exercise, to be the least restric-
tive means to further a compelling government interest. 95

However, in recognition of the serious moral dilemma for non-
profit organizations with religious objections to providing contracep-
tive services, comments to these regulations announced a "one-year
safe harbor from enforcement" for these organizations.19 6 During that
period, the Departments would "work with stakeholders to develop al-
ternative ways of providing contraceptive coverage without cost shar-
ing with respect to non-exempted, non-profit religious organizations
with religious objections to such coverage."' 97 The principal option
announced was to initiate rulemaking to require insurers to cover
these costs without charge to the employers, thus avoiding an em-
ployer obligation to pay directly for these services.198

Comments to the regulations also note that "[a]ctuaries, econo-
mists and experts have found that coverage of contraceptives is at
least cost neutral when taking into account all costs and benefits in
the health plan."' 99 This assertion may suggest it will be feasible to
require insurers to cover these items when cost savings enhance their
economic interests in doing so; however, this approach to cost savings

195. Group Health Plans and Health Insurance Issuers Relating to Coverage of Pre-
ventive Services under the Patient Protection and Affordable Care Act, 77 Fed. Reg. at
8,729. However, as discussed below, lawsuits filed on behalf of religious plaintiffs con-
test these positions. Secretary Sebelius, in testimony before the House Energy and
Commerce Committee on March 1, 2012, stated in response to a question by Rep. Black-
burn that the Department of Health and Human Services did not consult the Depart-
ment of Justice on the matter of the constitutionality of the rule. See The Fiscal Year
2013: Hearing Before the Subcomm. on Health of the H. Comm. on Energy & Commerce,
112th Cong. (2012) (statement of Kathleen Sebelius, Secretary, Department of Health
and Human Services), available at http://energycommerce.house.gov/hearing/fy-2013-
hhs-budget#video (comments at 1:37 in the video testimony). It is not clear whether the
Secretary of the Treasury or Secretary of Labor made any similar inquiry.

196. See Group Health Plans and Health Insurance Issuers Relating to Coverage of
Preventive Services under the Patient Protection and Affordable Care Act, 77 Fed. Reg.
at 8,728.

197. Id.
198. See id. The regulations also note that self-insured group health plans spon-

sored by organizations with religious objections will also need to be addressed under
this policy initiative, but they do not specify how the shift in payment obligation would
be accomplished without an intermediary. See id. The Obama Administration also for-
mally sought additional comments on methods of accommodation through an Advance
Notice of Proposed Rulemaking. See Certain Preventive Services under the Affordable
Care Act, 77 Fed. Reg. 16,501, 16,501 (Mar. 21, 2012) (to be codified at 45 C.F.R. pt.
147).

199. Student Health Insurance Coverage, 77 Fed. Reg. 16,453, 16,457 (Mar.
21,2012) (to be codified at 45 C.F.R. pt. 147).
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is both factually dubious and ultimately irrelevant to the moral prob-
lem that coverage presents.

If cost savings to insurers could truly be achieved by providing
contraceptive and sterilization coverage, then it is reasonable to ask
why the federal government must engage in controversial rulemaking
to require insurers to offer this coverage. If it would be in the insur-
ers' self-interest to offer it freely, then query why they are not already
doing so. 2 0 0 Moreover, even if cost savings for insurers were achieva-
ble, the moral problems created by shifting the locus of the direct pay-
ment to another are not necessarily resolved. Catholic bishops
promptly stated their objection to this proposed form of compro-
mise,20 1 and other Catholic commentators noted the inadequacy of
such an approach to resolve the serious moral issues presented by the
mandate. 202

The temporary enforcement safe harbor defers enforcement of the
Health and Human Services mandate until August 2013, but only for
nonprofit organizations with religious objections to coverage. 203 It

200. An assumption that self-interest rather than altruistic behavior has also been
applied in other economic questions where proof is complex and costly. See, e.g., Phillip
E. Areeda, Introduction to Antitrust Economics, 52 ANTITRUST L.J. 523, 536 (1983)
("Given that certain proof of anything is both difficult and socially costly, it is both con-
venient and sensible to assume that business people are acting in their own self-interest
and to assume that an unambiguously exclusionary purpose tends to indicate an an-
ticompetitive effect.").

201. See, e.g., Executive Overreach: The HHS Mandate Versus Religious Liberty:
Hearing Before the H. Comm. on the Judiciary, 112th Cong. 14 (2012) (statement of
Most Reverend William E. Lori, Bishop of Bridgeport), available at http://judiciary.
house.gov/hearings/printers/112th/112-101 73101.pdf ("This is no accommodation at
all, since the 'services' will still be paid for by virtue of enrollment in an insurance policy
provided by and paid for by the objecting employer.").

202. See, e.g., Lines Crossed, supra note 187, at 124 (statement of John Garvey,
President of the Catholic University of America) ("From a moral point of view, the ad-
ministration's cost savings don't matter even if they are real. When a student who is
enrolled in our plan purchases contraceptives at the local CVS pharmacy, CVS will seek
payment from the insurance company. The payment for that service will be charged to
our account, funded by our contributions. The [Obama Administration's theory] as-
sumes that charges for other drugs and services will go down as a result of contraceptive
use. But it is still true that the University and its subscribers are being forced to pay for
sterilizations, contraceptives, and abortions, and those are activities we view as im-
moral."). President Garvey also posed this question: "Suppose the administration be-
lieved that we could reduce our overall health care costs by covering infanticide for
young mothers who found their children a burden. And suppose that HHS devised a
plan under which the necessary drugs would be charged to Catholic University's ac-
count. Would we have no moral objection to that plan if the government could show
that it saved us money?" Id. at 124 n.10.

203. The category for exemption was clarified by a notice issued August 15, 2012.
Among other things, the notice confirms that a nonprofit with religious objections to
some but not all contraceptive coverage is eligible for the safe harbor, and a nonprofit
organization may be eligible for the safe harbor if action was taken prior to February 10,
2012, to try to limit or exclude contraceptive coverage, even if such action was not suc-
cessful. Memorandum from Ctr. for Consumer Info. & Ins. Oversight and Ctrs. for
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does not protect for-profit employers that may also have significant
religious objections to providing coverage for contraception and sterili-
zation. The consequences to both kinds of employers are significant
and potentially harmful.

First, if the employer has at least fifty employees, the employer
penalties outlined above are likely applicable. For a nonprofit organi-
zation the size of Creighton University, which has about 3,000 full
time employees, 204 the employer penalty associated with dropping
health insurance coverage would approach $6 million.205 Such an
amount is likely to have a serious impact on the tax-exempt mission of
the organization.206 Using financial information from 2010, the most
recent year for which audited financial statements are publicly availa-
ble, the net difference between operating revenues and expenses at
Creighton University was $6.026 million.207 A $6 million penalty
would thus essentially wipe out the annual operating margin for the
university, potentially placing programs in jeopardy. Stated differ-
ently, it would essentially redirect $6 million of the $10.8 million in
unrestricted charitable contributions received by the university to the
federal treasury, instead of the charitable and educational purposes
anticipated by the donors. 208

Second, other market effects would likely accompany a decision to
discontinue offering employee insurance benefits. In order to remain
competitive, the employer would face market pressure to raise its com-
pensation levels on account of the reduced insurance benefit.209 Al-

Medicare & Medicaid Servs. (Aug. 15, 2012) (on file with author), available at http://
cciio.cms.gov/resources/files/prev-services-guidance-08152012.pdf).

204. See Welcome to Careers at Creighton, CREIGHTON U., http://www.creighton.edu/
hr/careers/index.php (last visited Aug. 21, 2012) ("Creighton is proud to employ over
3000 employees making us one of the top employers in the Omaha area.").

205. Estimated based on $2,000/employee x 3000 employees. See supra note 71 and
accompanying text (discussing penalty computations).

206. This assumes the employer would continue providing nonconforming insurance
benefits (i.e., without contraception and sterilization coverage), so that it continued to
incur significant costs. Alternatively, it might choose to discontinue coverage alto-
gether, although as discussed below, market pressures will not necessarily allow the
employer to use cost savings from not paying insurance benefits to offset the employer
penalty.

207. See CREIGHTON UNIV., FINANCIAL REPORT FOR THE YEAR ENDED JUNE 30, 2010,
at 5 (2010), available at http://www.creighton.edulfileadmin/user/AdminFinance/Con-
troller/docs/Forms/FY 10 FinalFS.pdf.

208. See id. (showing "Contributions" for fiscal 2010 of $10.811 million).
209. See, e.g., CONG. BUDGET OFFICE, supra note 84, at 8 ("Employers who drop cov-

erage, leaving their employees to purchase insurance on their own, will generally have
to raise the cash compensation of their employees to compete with employers who con-
tinue to offer health insurance."). Alternatively, the employer might choose to provide
health benefits that did not comply with the mandate, thus continuing to incur similar
benefit costs. However, the employer would still incur the impact of the employer pen-
alty, which could result in cuts to programs or to employee compensation. Employees
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though an employer without religious or conscience constraints may
achieve advantages by dropping coverage and sending employees to
Exchanges to acquire private insurance, 210 employers with religious
objections face special challenges to the extent their employees share
common beliefs and commitments with their employers concerning
the purchase of contraceptive and sterilization coverage.

The prospect of purchasing insurance through an Exchange with
the benefit of subsidies may not be a palatable moral alternative for
those employees, thus resulting in some of those employees incurring
individual penalties.211 Further, without Exchange participation,
those employees are not eligible for tax credits to subsidize the
purchase of equivalent coverage dropped by the employer.212 To re-
store their wellbeing, those employees must be able to privately
purchase some form of morally-acceptable insurance coverage without
contraception and sterilization components but also must finance the
penalty tax for the failure to purchase the government-approved prod-
uct. If Exchanges restrict their output to the government-approved
policies, these individuals will face the additional challenge of finding
that coverage through other means, without the benefit of the Ex-
change that is available to other individuals.213

Consequences such as these have triggered approximately two-
dozen lawsuits challenging the validity of the mandate on various
grounds, including statutory claims under the Religious Freedom Res-
toration Act 2 14 as well as constitutional claims under the First

would also face the prospect of incurring the individual penalty, despite having coverage
for the vast majority of their health care needs.

210. See Singhal et al., supra note 89 ("At least 30 percent of employers would gain
economically from dropping coverage even if they completely compensated employees
for the change through other benefit offerings or higher salaries."). For a discussion of
this potential benefit, see infra Appendix.

211. See supra notes 123-29 and accompanying text. Some exchanges may include
policies that cover elective surgical abortions. These policies require a separate pre-
mium on all insured members due to funding restrictions in the Act, which prohibit the
use of federal funds, including section 36B advance payment credits, for this purpose.
See Segregation of Funds of Abortion Services, 45 C.F.R. § 156.280 (2012). The fact that
federal funds could not be spent on such procedures illustrates similar moral concerns
that individuals would face if required to fund abortion coverage in order to access af-
fordable health insurance through the exchange. These regulations are the result of an
Executive Order issued at the time the Act was passed, which among other things reaf-
firms the "longstanding Federal statutory restriction that is commonly known as the
Hyde Amendment." See Exec. Order No. 13,535, 3 C.F.R. 201-03 (2011).

212. See infra Part IV. Recall that only one employee receiving a subsidy is suffi-
cient to trigger a penalty for a large employer who fails to offer insurance.

213. See supra note 12 (regarding the purported benefits of Exchanges in connection
with competitive effects benefitting consumers).

214. 42 U.S.C §§ 2000bb to 2000bb-4 (2012).
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Amendment. 215 Plaintiffs have included not only nonprofit organiza-
tions, but also corporate employers owned by Catholics that objected
to the requirement to purchase insurance coverage that included con-
traception and sterilization services. 216 At the time this Article was
written, only four of those cases had produced rulings. In Nebraska v.
Department of Health & Human Services,217 the district court dis-
missed claims brought by the State and various nonprofit organiza-
tions on standing and ripeness grounds, never reaching the substance
of the religious freedom claims raised therein.218 Likewise, in Bel-
mont Abbey College v. SebeliuS219 and in Wheaton College v. Sebe-
lius, 2 20 claims by a Catholic and Protestant college, respectively, were
also dismissed without prejudice based on ripeness and standing
grounds. However, in Newland v. Sebelius,221 the district court
granted a preliminary injunction against enforcement in favor of a for-
profit employer, which was an S corporation owned by individuals who
adhered to Catholic teachings. This ruling required a determination
that plaintiffs demonstrated a likelihood of success on the merits of
their claims, as well as a threat of irreparable harm that outweighed
harms to the government, and that an injunction would not adversely
affect the public interest.222 However, that ruling was binding only
for the benefit of those plaintiffs, and it was temporary. A full trial
will be needed to definitively adjudicate those claims, leaving an un-
certain future in place for other similarly situated employers.

The Health and Human Services mandate has clearly added com-
pliance burdens. Although it is beyond the scope of this Article to ana-
lyze the statutory, constitutional, moral, and ethical arguments
presented in this recent spate of cases, these lawsuits create new legal
uncertainty about the Act's effectiveness in incentivizing insurance
coverage. Instead of focusing on the wellbeing of all insureds, the
mandate arguably adopts a position that prefers the particular inter-
ests of a subset of the public-women who want contraceptive and
sterilization coverage-over the interests of others-men and women

215. See HHS Mandate Information Central, supra note 11 (compiling 26 cases filed
by 86 plaintiffs).

216. See, e.g., Newland v. Sebelius, No. 1:12-<v-1123-JLK, 2012 WL 3069154, at *1-2
(D. Colo. July 27, 2012) (including Hercules Industries, a private, for-profit corporation);
Complaint at 13, Legatus v. Sebelius, No. 2:12-cv-12061-RHC-MJH (E.D. Mich. filed
May 7, 2012), 2012 WL 1601702 (including Weingartz Supply Company, a for-profit
corporation).

217. 877 F. Supp. 2d 777 (D. Neb. 2012).
218. Nebraska ex rel. Bruning v. U.S. Dep't of Health & Human Servs., 877 F. Supp.

2d 777, 804 (D. Neb. 2012).
219. No. 11-1989 (JEB), 2012 WL 3861255 (D.D.C. Sept. 5, 2012).
220. No. 12-1169 (ESH), 2012 WL 3637162 (D.D.C. Aug. 24, 2012).
221. No. 1:12-cv-1123-JLK, 2012 WL 3069154 (D. Colo. July 27, 2012).
222. Newland, 2012 WL 3069154, at *2.
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who have religious and conscientious objections to all or part of such
coverage. Catholic institutions and Catholic faithful who adhere to
these teachings are particularly disadvantaged by these policies, given
the clarity of Catholic teaching on these issues and the extent to which
the mandate squarely contradicts them.

The Obama Administration's policy decision necessarily impedes
the broader policy goal of increasing access to insurance coverage for
all. Further, by effectively elevating cost-saving justifications for
preventing human life to a predominant policy goal, the Administra-
tion enters into dangerous moral and political territory. This ap-
proach ignores other human, economic, and social goods that come
from bringing new persons into the world. 2 2 3 If cost savings can pro-
vide a basis for preventing or killing unborn life, then future implica-
tions for other lives must be considered, too. Some states permit
physicians to assist their patients in committing suicide, which is
highly controversial. 224 If those practices deliver cost savings (and
who could doubt that a narcotic overdose might be cheaper than fol-
lowing a chemotherapy regimen), then should insurers be required to
cover it where it is legal? And should all insureds be required to pay
for that which is morally odious to them or face the pain of new taxes?
These lawsuits will help clarify and confirm the scope of our legal tra-
ditions respecting moral autonomy and the freedom from government
coercion.

IV. EXCHANGES AND TAX SUBSIDIES: ANOTHER FLY IN
THE OINTMENT?

Government subsidies are an important component of the Afford-
able Care Act's scheme for delivering health insurance coverage to
those with limited incomes. As health insurance costs rise in relation

223. The graying population and accompanying low birthrates in developed coun-
tries is raising concerns in many different areas, including the funding of retirement
and health care benefits for the aged and the likely impact of slower GDP growth. See,
e.g., Jamie Hall & Andrew Stone, Demography and Growth, BULL. (Reserve Bank of
Austl., Sydney, N.S.W., Austl.), June 2010, at 15, available at http://www.rba.gov.aul
publications/bulletin/2010/jun/pdflbu-0610-3.pdf; see also TED C. FIsHMAN, SHOCK OF

GRAY (2010); GEORGE MAGNUS, THE AGE OF AGING: How DEMOGRAPHICS ARE CHANGING

THE GLOBAL ECONOMY AND OUR WORLD (2009).
224. See, e.g., OR. REv. STAT. §§ 127.800-127.995 (2012); WAsH. REV. CODE §§

70.245.010-70.245.904 (2011). In Baxter v. Montana, the Montana Supreme Court ruled
that a physician who assisted a terminally ill patient to die was free from criminal lia-
bility, finding "no indication in Montana law that physician aid in dying provided to
terminally ill, mentally competent adult patients is against public policy." Baxter v.
Montana, 224 P.3d 1211, 1215 (Mont. 2009). The United States Supreme Court has
rejected individual autonomy in end-of-life matters as a constitutional basis to chal-
lenge state laws banning assisted suicide. See Washington v. Glucksberg, 521 U.S. 702
(1997). However, it has also rejected a federal attempt to constrain physicians from
assisted suicide in states that permit it. See Gonzales v. Oregon, 546 U.S. 243 (2012).
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to personal income, affordability presents a serious problem. The Act
thus embraces a refundable tax credit to assist lower-income house-
holds in acquiring insurance coverage at an affordable rate. Unlike
other refundable tax credits, which are paid directly to the taxpayer,
the credit provisions embraced by the Act generally allow for the
credit to be paid directly to the taxpayer's insurer, providing an imme-
diate benefit in making insurance coverage more affordable. 225 The
taxpayer is thus responsible for paying only the difference between
the premium cost and the credit amount in order to receive health
care coverage.226 Unfortunately for these citizens, the Act as written
raises serious questions about the availability of credits. 227 In partic-
ular, if states do not cooperate in designing and implementing insur-
ance Exchanges, will citizens living in those states be eligible for tax
credits?

A. SECTION 36B: DID CONGRESS MEAN WHAT IT WROTE?

Section 36B of the Internal Revenue Code ("Code") offers a "pre-
mium assistance credit" to eligible taxpayers who purchase health in-
surance through an Exchange.228 The amount of the credit is
generally based on the relationship of health insurance premium costs
and household income, but the computation requires detailed informa-
tion for each taxpayer including household income,229 the applicable
federal poverty line based on the size of the household, 23 0 and an ap-
plicable premium percentage which requires the individual to interpo-
late an amount based on a table provided in the statute. 23 1 Treasury

225. See STAFF OF J. COMM. ON TAXATION, 111TH CONG., TECHNICAL EXPLANATION OF
THE REVENUE PROVISIONS OF THE "RECONCILIATION AcT OF 2010," AS AMENDED, IN COMBI-
NATION WITH THE "TATIENT PROTECTION AND AFFORDABLE CARE AcT" 12 (Comm. Print
2010), available at https://www.jct.gov/publications.html?func=select&id=48.

226. See id.
227. Professor Jonathan Adler of Case Western Reserve University and Michael F.

Cannon of the Cato Institute are credited for raising these concerns. See, e.g., Brett
Ferguson, IRS Rule Related to Employer Mandate May Be Next Challenge in Courts,
130 Daily Tax Report (BNA) G-1 (July 9, 2012). Their working paper explores these
issues in greater detail. Jonathan H. Adler & Michael F. Cannon, Taxation Without
Representation: The Illegal IRS Rule to Expand Tax Credits under the PPACA, HEALTH
MATRIX (forthcoming 2013) (Case Legal Studies, Research Paper No. 2012-27), available
at http://papers.ssrn.comlsol3/papers.cfm?abstract-id=2106789. The discussion below
provides only a brief overview of this controversy to illustrate the uncertainties that it
presents for those seeking to navigate the current healthcare regime.

228. See I.R.C. § 36B(a) (2012); see also STAFF OF J. COMM. ON TAXATION, supra note
225, at 12.

229. See I.R.C. § 36B(d)(2). This includes household members and adjustments to
add back certain exclusions from gross income, including Social Security benefits and
tax-exempt interest. See id.

230. See id. § 36B(d)(3).
231. See id. § 36B(b)(3)(A)(i). That table is also adjusted for inflation after 2014.

See id. § 36B(b)(3)(A)(ii)(I). After 2018, an additional constraint applies to limit availa-
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regulations have recently been issued to clarify some of these compu-
tational issues. 23 2 Eligible taxpayers include those with household in-
comes that equal or exceed 100%, but which do not exceed 400%, of the
applicable poverty line for a family of that size.233

The statute provides that the applicable premium assistance will
be the lesser of the following amounts:

(A) the monthly premiums for such month for 1 or more qual-
ified health plans offered in the individual market within
a State which cover the taxpayer, the taxpayer's spouse,
or any dependent (as defined in section 152) of the tax-
payer and which were enrolled in through an Exchange
established by the State under [section] 1311 of the Pa-
tient Protection and Affordable Care Act, or

(B) the excess (if any) of-
(i) the adjusted monthly premium for such month for

the applicable second lowest cost silver plan with re-
spect to the taxpayer, over

(ii) an amount equal to 1/12 of the product of the applica-
ble percentage and the taxpayer's household income
for the taxable year.23 4

The figure in paragraph (A) thus limits the maximum premium
assistance in any event to the amount actually paid by the taxpayer
for healthcare coverage. However, the emphasized language also re-
quires that that coverage be acquired "through an Exchange estab-
lished by the State"-which presupposes that such an Exchange is in
existence and functioning by 2014, when this provision becomes
operable.

The alternative in paragraph (B) requires two figures to be com-
puted. First, one must determine the monthly premium cost for the
"applicable second lowest cost silver plan with respect to the tax-
payer."235 Recall that the Act allows insurers to vary their premium
rates according to the particular market in which the taxpayer ac-

ble assistance based on a specified level of spending in relation to the gross domestic
product. See id. § 36B(b)(3)(A)(ii)(II).

232. See Treas. Reg. § 1.36B-3 (2012).
233. See I.R.C. § 36B(c)(1)(A).
234. Id. § 36B(b)(2)(A)-(B) (emphasis added).
235. See id. § 36B(b)(2)(B), (3)(B). By way of background, the Act requires some

standardization based on four levels of coverage: bronze, silver, gold, and platinum. See
Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1302(d), 124 Stat.
119, 163 (2010). These metallic coverage levels indicate the scope of benefits provided,
although all such plans are subject to the minimum essential coverage requirements,
including preventive services as discussed above. A silver level plan generally results in
an actuarial value of coverage where the plan covers 70% of the health care expenses of
a standard population, while the insureds pay for the balance of those costs. See HENRY
J. K.ISER FAMILY FOUND., supra note 192.

2492013]



CREIGHTON LAW REVIEW

quires the insurance. 236 Accordingly, the "applicable second lowest
cost silver plan" is specifically defined to take into account "the indi-
vidual market in the rating area in which the taxpayer resides
which ... is offered through the same Exchange through which the
qualified health plans taken into account under paragraph (2)(A) were
offered."237 Significantly, the Code once again specifically refers to
the "Exchange established by the State" as the relevant source for this
premium information.

Second, paragraph (B) requires the taxpayer to determine "an
amount equal to 1/12 of the product of the applicable percentage and
the taxpayer's household income." The "applicable percentage" is
based on a sliding scale ranging from 2% for those with household in-
come up to 133% of the federal poverty line to 9.5% for those up to
400% of the federal poverty line.23 8 Because the amount computed
here will grow according to household income, the amount of the al-
lowable credit will presumably phase out.

Thus, in many cases when a taxpayer acquires insurance through
a State Exchange, the alternative figure in paragraph (B) will be the
amount of the assistance credit, as it will be the lowest amount. Con-
sider the following example, in which taxpayer A has two dependents.
She earns $4,500 per month, which is assumed to be 275% of the fed-
eral poverty line for her family size during the taxable year.239 Her
"applicable percentage" at that income level is 8.78%.240 Assume the
monthly premium for coverage she selects is $1,200 and the monthly
premium for the second-lowest cost silver plan is $1,100. The monthly
figure in paragraph (A) is $1,200 (her actual insurance cost). The
amount in paragraph (B) is the difference between the monthly cost of
the silver plan in her area ($1,100 per month) and the product of her
applicable percentage times her monthly income (8.78% x $4,500 per
month = $395.10 per month), or in this case $704.90. Because $704.90
is less than the premium she actually pays, she would hypothetically
receive a credit of only $704.90 in this example. As a result, she would
be expected to pay approximately $395.10 each month toward her
family's insurance costs.

However, the example above assumes that the taxpayer lives in a
state that operates an Exchange. If the state does not establish an

236. See supra note 146 and accompanying text.
237. I.R.C. § 36B(b)(3)(B) (emphasis added).
238. See id. § 36B(b)(3)(A).
239. This is a rough estimate based on the 2012 figures provided by the Department

of Health and Human Services. See Annual Update of the HHS Poverty Guidelines, 77
Fed. Reg. 4,034, 4,035 (Jan. 26, 2012) (showing 2012 annual poverty guideline of
$19,030 for a family of 3, or a monthly income of $1,590.83; $1,590.83 x 2.75 = $4,375,
which adjusted for future inflation approximates to $4,500).

240. See Treas. Reg. § 1.36B-3(g)(3) ex. 1.
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Exchange, then it would arguably be impossible to purchase through
such an Exchange and the premium amounts necessary for these com-
putations will not exist. There will be no such premium actually paid
in paragraph A because the taxpayer did not purchase the insurance
through an "Exchange established by the State"-thus making the
amount zero if the statute is followed. 241

Final regulations published on May 23, 2012242 reject this statu-
tory constraint based on state sponsorship. Although comments ac-
companying the regulations acknowledge disagreement on whether
section 36B(b)(2)(A) of the Code required a State Exchange, the regu-
lations take the position that no such constraint applies:

The statutory language of section 36B and other provisions of
the Affordable Care Act support the interpretation that cred-
its are available to taxpayers who obtain coverage through a
State Exchange, regional Exchange, subsidiary Exchange,
and the Federally-facilitated Exchange. Moreover, the rele-
vant legislative history does not demonstrate that Congress
intended to limit the premium tax credit to State Exchanges.
Accordingly, the final regulations maintain the rule in the
proposed regulations because it is consistent with the lan-
guage, purpose, and structure of section 36B and the Afforda-
ble Care Act as a whole.243

Adler and Cannon have raised substantial challenges to these as-
sertions about both statutory language and legislative history.244 As
noted above, the Code's restriction to State Exchanges appears not
just once, but twice in section 36B(b). Congress may well have as-
sumed that the states would dutifully follow its direction, but the com-
bination of the United States Supreme Court's affirmation of state
autonomy in National Federation of Independent Business v. Sebe-
lius, 2 4 5 and the political resistance to implementing the Act in some
states has produced a different result.2 4 6 According to data accumu-
lated by the Kaiser Family Foundation, only eighteen states have de-
clared support for forming a State Exchange; five states plan for a

241. There is also no comparable silver-level premium from such an Exchange nec-
essary for computations in I.R.C. § 36B(b)(2)(B), but it is unnecessary to reach that part
of the computation if the first point-purchasing through a State Exchange-is not met.

242. Health Insurance Premium Tax Credit, 77 Fed Reg. 30,377 (May 23, 2012) (to
be codified at 26 C.F.R. pts. 1, 602).

243. See Health Insurance Premium Tax Credit, 77 Fed. Reg. at 30,378.
244. See Adler and Cannon, supra note 227.
245. 567 U.S._, 132 S. Ct. 2566 (2012).
246. See Nat'1 Fed'n of Indep. Bus. v. Sebelius, 567 U.S. _, , 132 S. Ct. 2566,2603-

04 (2012). It should also be noted that this ruling created other problems that Congress
must likely address. For instance, by allowing the states to reject the federal directive
to expand Medicaid coverage to 133% of the federal poverty guidelines, some states will
choose not to expand.
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Partnership Exchange; while twenty states will default to the Federal
Exchange, thus refusing to create a state-run version. 247 Eight states
remain undecided.248 Controversial implications of the Health and
Human Services mandate for states that refused to implement ex-
changes have pointed to cost considerationS249 and the disordered
state of the federal administration concerning the implementation of
the Affordable Care Act.250

B. IMPLICATIONS FOR EMPLOYERS AND OTHER EXCHANGE-BASED
CONCERNS

The uncertainty about the credits under section 36B of the Code
presents several challenges for employers and individuals seeking to
navigate the provisions of the Act. Exchanges are critical not only for
the credits, under section 36B, but also for other aspects of the Act.
For example, the employer penalty tax requires that "at least one full-
time employee . . . has been certified to the employer . . . as having
enrolled ... in a qualified health plan with respect to which an appli-
cable premium tax credit or cost-sharing reduction is allowed or paid
with respect to the employee." 25 1 If a premium tax credit is not avail-
able because of the absence of a State Exchange, then an employer
may have a defense to the imposition of an employer penalty under
this provision.252

Employers considering whether to drop coverage may thus be
quite interested in how this dispute is resolved, particularly if they
have employees who live in a state where an Exchange has not been

247. See Henry J. Kaiser Family Found., Kaiser's Health Reform Source,
STATEHEALTHFACTS.ORG, http://statehealthfacts.org/healthreformsource.jsp (last visited
Dec. 11, 2012).

248. Id.
249. See, e.g., Health Insurance Premium Tax Credit, 77 Fed. Reg. 30,377, 30,377

(May 23, 2012) (to be codified at 26 C.F.R. pts. 1, 602) (indicating that the total compli-
ance burden associated with the collection of information by Exchanges and the coordi-
nation of the section 36B credits by Exchanges would alone take an estimated 250,000
hours). In Nebraska, Governor Dave Heineman ultimately decided not to form a state
Exchange based in part on state budgetary considerations. According to Governor
Heineman, a state Exchange would cost Nebraska $470 million more than a federal
Exchange over fiscal years 2013-2020. See Governor Dave Heineman, Remarks on
Health Insurance Exchanges (Nov. 15, 2012), available at httpi//www.governor.ne-
braska.gov/news/2012/11/pdflFederalHealthInsuranceExchange.pdf.

250. See Letter from Bruce D. Greenstein, Sec'y, La. Dep't of Health & Hosps. to
Kathleen Sebelius, Sec'y, Dep't of Health & Human Servs. (Nov. 16, 2012) (on file with
author), available at http://new.dhh.louisiana.gov/assets/media/LA_Declaration Health
InsuranceExchanges.pdf (characterizing the Affordable Care Act as "an unworkable
piece of legislation," and noting the absence of federally promised guidance on
implementation).

251. I.R.C. § 4980H(a)(2) (2012).
252. However, this presupposes that no other subsidy deemed to be a "cost-sharing

reduction" is provided through a Federal Exchange.
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created. 253 Multistate operations may present some unusual
problems, in that dropping coverage may permit some employees to
pursue subsidized coverage while those in others states may not be
able to do so. Thus, State decisions about Exchange formation may
present yet another factor to access in locating business operations
among competing jurisdictions.

V. CONCLUDING OBSERVATIONS

Speaker Pelosi's comment-"we have to pass the bill so that you
can find out what is in it"2 5 4 has turned out to be remarkably pre-
scient. Both supporters and opponents of the Affordable Care Act
have discovered surprises that were not clearly understood during the
congressional debates in early 2010. Tax laws are essential to the
framework of incentives contemplated by the Affordable Care Act, and
they are currently at the core of disputes that are rooted in disparate
impacts on those with a religious world view.

Congress could presumably have chosen a scheme that would im-
pose new taxes to fund welfare benefits for all citizens that would in-
clude contraception and sterilization services. Such a scheme would
still raise moral concerns from citizens, but the locus for airing and
resolving them would be found within the politically accountable
branches of government. Even though the government engages in be-
havior that we find morally objectionable, it does not legally excuse
our obligation to pay taxes to fund those activities, no matter how
much those activities may offend our religious beliefs.255

But in this context, Congress did not explicitly embrace either
taxation or an obvious government takeover of the healthcare indus-
try, both of which were politically untenable. Instead, it chose another
system that was more subtle, in which taxing private behavior became
a policy tool to incentivize favored choices and disfavor others. Al-
though the United States Supreme Court agreed that such an ap-

253. Note that I.R.C. § 45R also provides a tax credit for a "qualified small business
employer" for the purpose of incentivizing insurance coverage. After 2013, this credit
only applies to those that purchase health insurance coverage through a State Ex-
change and then only for two years. Again, without a State Exchange, is no benefit
available?

254. See supra note 1 and accompanying text.
255. See, e.g., Autenrieth v. Cullen, 418 F.2d 586, 588 (9th Cir. 1969) ("[Wle hold

that nothing in the Constitution prohibits the Congress from levying a tax upon all
persons, regardless of religion, for support of the general government. The fact that
some persons may object, on religious grounds, to some of the things that the govern-
ment does is not a basis upon which they can claim a constitutional right not to pay a
part of the tax."); Tingle v. Comm'r, 73 T.C. 816, 820-21 (1980) (rejecting conscience-
based exemption regarding expenditures as inconsistent with constitutional scope of
taxing power).
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proach may generally be consistent with constitutional limits on the
federal taxing power, the Court was not presented with the religious
and moral implications of differential tax impacts based on religious
convictions, which flow from mandating contraception and steriliza-
tion coverage.

A government decision to tax on a differential basis confiscates
property from some citizens for the benefit of others, just as a differen-
tial exemption can provide a bonus to some citizens.256 Economic co-
ercion through taxation can have significant effects on liberty, which
when shared by all citizens is subject to powerful political constraints.
But as the taxing power moves from objects that are general and
broadly shared in society into particular segments of society, exercis-
ing this power raises concerns that are not so easily resolved in the
politically accountable branches on account of minority status. In ef-
fect, the power to tax can be transformed into the dreaded power to
confiscate, without the associated right to just compensation. 257 The
Affordable Care Act presents this kind of threat, and particularly so to
the extent it requires citizens to embrace particular services instead of
leaving those decisions to the marketplace and maintaining the free-
dom to choose-or not to choose-coverages that many citizens believe
to be objectionable.

256. See, e.g., SIR JOSIAH STAMP, THE FUNDAMENTAL PRINCIPLES OF TAXATION IN THE

LIGHT OF MODERN DEVELOPMENTS 133 (1921) ("Just as a differential tax tends to be a
confiscation of values for present owners, so a differential exemption or privilege tends
to be a bonus to present owners.").

257. See Richard Epstein, Taxation, Regulation, and Confiscation, 20 OSGOODE
HALL L.J. 433, 434 (1982) ("Regulation and taxation both may be used as instruments of
confiscation, because both are equivalent of the (partial) taking of private property.").
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APPENDIX: ILLUSTRATION OF ECONOMIC CONSEQUENCES
OF DROPPING EMPLOYEE COVERAGE UNDER THE
AFFORDABLE CARE ACT PENALTY REGIME

The computations below illustrate effects on employers, employ-
ees, and the federal treasury on a per employee basis in the event the
employer drops insurance coverage and substitutes additional cash
compensation. The examples include an employer with fifty full-time
employees subject to a penalty that averages $800 per employee as
well as an employer with a large employer base, where the penalty
approaches the statutory limit of $2,000 per employee. 258 Two scena-
rios are modeled: one has all employees as singles with no dependents
earning 300% of the federal poverty guidelines for 2012; the other has
all employees consisting of families with two dependent children
above age seventeen, and those employees also earn 300% of the 2012
federal poverty level. The premium cost will be for a silver-level plan
equivalent coverage, and it is assumed the exchange policy cost will be
equivalent. The total premiums and employer/employee shares for
premiums are as follows: Single ($5,000: $4,000 employer, $1,000 em-
ployee); Family ($15,000: $10,000 employer, $5,000 employee). Taxes
are computed using simplified assumptions, which include: (1) tax-
payer takes a standard deduction plus personal exemptions based on
2012 figures (i.e., standard deduction is $5,950 single, $11,900 mar-
ried filing jointly; personal exemption are $3,800 per person); (2) the
insurance premium, whether paid to the Exchange or to the employer,
is deductible in computing the applicable tax base; (3) all taxable in-
come of employees is taxed at a 15% marginal rate; and (4) there are
no effects on special deductions or credits (e.g., child credits, earned
income credits, etc.) based on changing income levels within the
model.

The incremental salary paid by an employer who drops coverage
is assumed to be the maximum level at which the employer could pay
additional cash compensation without that employer being worse off,
when taking into account not only the additional Federal Insurance
Contributions Act 2 5 9 ("FICA") taxes and employer penalties but also
the lost tax benefits from the nondeductible employer penalty. These
tax benefits are computed based on a 25% marginal tax rate applied to
the deductible expenses (including salary and FICA taxes) but not the
employer penalty. As you will note, the "net cost" to the employer for
the employee's salary and health benefits is the same with our with-
out the insurance coverage in this model.

258. See supra notes 60-71 and accompanying text for further explanation of these
penalties.

259. IR.C. §§ 3101-3128 (2012).
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As can be seen below, the single employee in a smaller firm is
slightly better off (in terms of the cash available after all relevant
taxes and costs) if he or she chooses Exchange coverage. However,
this employee is not better off losing employer coverage if he or she
happens to be employed by a larger firm that bears the full brunt of
the employer-level tax. However, the employee with family coverage
(and thus a higher total premium cost) is better off with Exchange
coverage as compared with employer-provided coverage regardless of
whether he or she is employed in a large firm. Some of that difference
could be retained by the employer, rather than sharing it with the
employee.

Finally, the employees in all categories will have more cash avail-
able if they drop coverage, assuming they are healthy, despite having
to pay significantly more in taxes and penalties. The Treasury's tax
collections appear to be greatest when employers and employees
choose to pay penalty taxes rather than purchase insurance, given the
penalty-reduction and income tax-saving features of health insurance
coverage. However, Exchange-based insurance can generate less than
employer-provided coverage in terms of tax receipts (net of subsidies
paid through section 36B credits) in some cases (i.e., small employer,
single coverage; large and small employers, family coverage), though
not in all cases (large employer, single coverage). The demographic
makeup of employees as well as the size of the employer could poten-
tially impact whether a decision to drop coverage will be beneficial to
the employer and/or employees. These examples do not take into ac-
count any administrative cost savings in dropping employee coverage,
which could also benefit the employer.

Employee Employee
(Single): (Family of 4):

50 Very Large 50 Very Large
Employer: With Insurance Employees Employer Employees Employer

Salary $33,510 $33,510 $69,150 $69,150
Insurance $4,000 $4,000 $10,000 $10,000

FICA Tax $2,564 $2,564 $5,290 $5,290

Total Costs $40,074 $40,074 $84,440 $84,440

Less: Tax Benefit (at 25%) $10,018 $10,018 $21,110 $21,110

Net Cost $30,055 $30,055 $63,330 $63,330
Employer: Drop Insurance,
Raise Salary

Salary $33,510 $33,510 $69,150 $69,150
Incremental Salary $2,725 $1,239 $8,298 $6,812
Total Salary $36,235 $34,749 $77,448 $75,962
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Insurance $0 $0 $0 $0

FICA Tax $2,772 $2,658 $5,925 $5,811

Penalty Tax $800 $2,000 $800 $2,000

Total Costs $39,807 $39,407 $84,173 $83,773

Less: Tax Benefit (at 25%) $9,752 $9,352 $20,843 $20,443

Net Cost $30,055 $30,055 $63,330 $63,330

Employee: With Employer
Insurance

Salary $33,510 $33,510 $69,150 $69,150

Income Tax* $3,414 $3,414 $5,558 $5,558

FICA Tax $2,564 $2,564 $5,290 $5,290

Insurance premium $1,000 $1,000 $5,000 $5,000

Net Cash $26,532 $26,532 $53,303 $53,303

Employee: With Exchange
Insurance

Salary $33,510 $33,510 $69,150 $69,150

Incremental Salary $2,725 $1,239 $8,298 $6,812

Total Salary $36,235 $34,749 $77,448 $75,962

Income Tax* $3,456 $3,825 $6,449 $6,226

FICA Tax $2,772 $2,658 $5,925 $5,811

Insurance premium $3,442 $3,301 $7,358 $7,358

Net Cash $26,564 $24,965 $57,717 $56,568

Employee: Without
Insurance

Salary $33,510 $33,510 $69,150 $69,150

Incremental Salary $2,725 $1,239 $8,298 $6,812

Total Salary $36,235 $34,749 $77,448 $75,962

Income Tax* $3,973 $3,750 $7,552 $7,329

FICA Tax $2,772 $2,658 $5,925 $5,811

Insurance premium $0 $0 $0 $0

Penalty Tax $695 $695 $695 $695

Net Cash $28,795 $27,646 $63,276 $62,127

Treasury Revenue from
Employer & Employee:

Employer-Provided Insurance $8,541 $8,541 $16,137 $16,137

Exchange Insurance $7,443 $9,141 $10,656 $10,064

No Insurance $11,012 $11,761 $20,897 $21,646

LIFTING THE FOG 2572013]



258 CREIGHTON LAW REVIEW [Vol. 46


