
Citation: 21 Temp. Pol. & Civ. Rts. L. Rev. 117 2011-2012 
Provided by: 
Klutznick Law Library / McGrath North Mullin & Kratz Legal Research Center

Content downloaded/printed from HeinOnline

Wed Jan 18 16:56:32 2017

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

Copyright Information

http://heinonline.org/HOL/Page?handle=hein.journals/tempcr21&collection=journals&id=119&startid=&endid=164
https://www.copyright.com/ccc/basicSearch.do?operation=go&searchType=0&lastSearch=simple&all=on&titleOrStdNo=1062-5887


THE CIVIC UNDERPINNINGS OF LEGAL CHANGE:
GAY RIGHTS, ABORTION, AND GUN CONTROL

by PALMA JOY STRAND*

The struggle is eternal.
-Ella Baker

Law, especially constitutional law, is a collective myth or story-a social
construction that arises from, and is reflected back to, the community it governs.
Law weaves divergent stories into a coherent public story. That story is then
offered back to us for affirmation, reworking, or outright rejection. The resulting
co-evolution of law and social norms is dynamic and messy, yet from it emerges an
essential level of social order and a socially grounded law-story.2

Lawyers monopolize law.
Most people aren't lawyers.
A distance thus appears to exist between most people and the collective story.
There is growing consensus, however, that law is grounded in social norms

and that legal change goes hand-in-hand with social change. Social norms, in
contrast to law, are generated and sustained by ordinary people.

A civic law-story emerges when citizens have voice, and it resonates with
members of the society it governs. The more widespread the group of citizens who

* Associate Professor of Law, Creighton Law School. B.S. Stanford University (1978); J.D. Stanford
University (1984); LL.M. Georgetown University Law Center (2006). I am indebted to Arthur
Pearlstein, Mark Kelman, Justin Hansford, and Pat Borchers, as well as Jerry Anderson and everyone at
the November 2009 Brown Bag Lunch at Drake Law School for their comments on earlier versions of
this article. Melissa Schilling and Kari Fisk provided research assistance. I continue to owe much to
Mary Clark, Susan English, Mary Hynes, Lucy Keman-Schloss, Malka Kopell, Tony Massengale, Linda
Meyer, Peg Michels, Melinda Patrician, Cheryl Robinson, Carol Skelly, Gerry Spann, Robin West, and
Aneta Wierzynska for their contributions to the ideas in this article, as well as to the students in my
Civic Organizing and Democracy seminars at Georgetown and Creighton. I owe special thanks to the
students in my Spring 2009, 2010, and 2011 seminars for their help in developing the perspectives
expressed in Parts I and Ill. Finally, I very much appreciate the financial support provided by a
Creighton Law School summer research fellowship, the Hewlett Foundation, and the Civic Organizing
Foundation.

1. DOROTHEE E. KOCKs, DREAM A LITTLE: LAND AND SOCIAL JUSTICE IN MODERN AMERICA 175
(2000).

2. Palma Joy Strand, Law as Story: A Civic Concept of Law (with Constitutional Illustrations), 18
S. CAL. INTERDISC. L.J. 603, 608 (2009); see also Jerry L. Anderson, Protection for the Powerless
Political Economy History Lessons for the Animal Welfare Movement, 4 STAN. J. ANIMAL L. & POL'Y 1
(2011) (applying this understanding of law and social movements to the historical genesis of protection
of child labor during industrialization and the current animal welfare movement related to factory
farming), available at http://sjalp.stanford.edu/; cf ROBERT C. ELLICKSON, ORDER WITHOUT LAW:
How NEIGHBORS SETrLE DISPUTES 132 (1991) (discussing social custom, which may be understood as
order in the form of social norms not explicitly anointed as law and can also emerge in this manner).
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have voice, and the deeper and wider the resonance of that voice, the more civic the
law-story becomes. Polarization and balkanization undermine the civic character of
law because they interfere with both voice and resonance.

Relationship, identity, and relevance3 are characteristics of voice and
resonance. Relationship describes collaborative communication with others who
are both alike and not alike. Relationship allows for the emergence of law through
the weaving of distinctive individual stories into a collective law-story. Identity
recognizes the importance of group affinity. Who we are is socially constructed and
comprised of the various roles we occupy. Each of us seeks to articulate a multi-
faceted self that is defined by being situated within multiple, validated social
groups. Relevance values meaningful connection between ordinary citizens and
those who speak with authority for the group. When disparate individuals and
groups communicate in ways that promote understanding, the social stories and
storytellers that emerge (including law and lawmakers) more fully reflect citizen
views and experiences.

A civic concept of law shifts attention away from lawyers. It highlights
instead interactions among citizens. In this view, law creation and implementation
encompass processes through which citizens become aware of, and articulate, their
own stories, share those stories, hear and understand the stories of others, and see
all those stories woven into the fabric of law.

In this article, I define the civic conditions associated with the emergence of a
new broad-based legal consensus or law-story. To this end, I compare three
contemporary socio-legal movements-gay rights, abortion, and gun control-with
a working definition of civic conditions.

This exploration begins with the assumption that legal change goes hand-in-
hand with social change, but this is nothing new. Others have noted that law results
from social movements and reflects shifting norms, and that those norms are, in
turn, affected by law.4 This discussion, however, has generally not focused on the
actual processes through which citizen interactions lead to legal change or how
social dynamics correlate with legal outcomes. My primary interest, in contrast,
relates specifically to the kind of civic connections and engagement from which
changes in law associated with widespread changes in social norms emerge.

3. Strand, supra note 2, at 632-47 (describing relationship, identity, and relevance as aspects of

political gerrymandering that are difficult to address under current doctrine, which does not account for
the participation of people in creating the law-story, contrary to the author's "civic concept of law").

4. See, e.g., Robert Post & Reva Siegel, Roe Rage: Democratic Constitutionalism and Backlash,
42 HARV. C.R.-C.L. L. REV. 373 (2007) (examining the abortion debate and the complex patterns of
exchange between citizens and government officials that shape the meaning of the Constitution); Reva
B. Siegel, Constitutional Culture, Social Movement Conflict and Constitutional Change: The Case of
the defacto ERA, 94 CAL. L. REv. 1323 (2006) (examining social movement conflict and the equal
protection doctrine's formation in the wake of the Equal Rights Amendment's defeat); The Brennan
Center Jorde Symposium on Constitutional Law, 94 CAL. L. REV. 1323, 1323-1486 (2006) (containing
responsive articles by Bruce Ackerman, Larry Kramer, Martha Minow, and Robin West); see also Lani
Guinier, Courting the People: Demosprudence and the Law/Politics Divide, 89 B.U. L. REV. 539, 544-
45 (2009) (describing lawmaking as a "collaborative enterprise between formal elites . . . and ordinary
people"). But see Tomiko Brown-Nagin, Elites, Social Movements, and the Law: The Case of
Affirmative Action, 105 COLUM. L. REv. 1436, 1436 (2005) (suggesting that there is a "tension between
social movement tactics and litigation as tools of social change").
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THE CIVIC UNDERPINNINGS OF LEGAL CHANGE

In Part 1, 1 offer an overview of the gay rights, abortion, and gun control
movements and the law that has (and has not) emerged from those movements.- I
then map these movements onto a civic framework and note patterns in the civic
conditions that are associated with socio-legal change.

Part II elaborates the civic conditions characterizing the civic framework. This
description draws from two primary sets of sources. The first consists of actual
experiences of public life. The second includes perspectives offered by a variety of
academic disciplines-sociology, biology, conflict resolution, political philosophy,
network theory, and systems theory.

Finally, in Part III, I apply the civic conditions for broad-based sustainable
change developed in Part II to Part I's discussion of social movements and legal
changes and suggest avenues for moving forward. In particular, I prescribe civic
organizing as a way to enhance the civic conditions grounding the evolution of
stable, sustainable law.

I. HARVEY MILK, JANE ROE, AND JAMES BRADY

Gay rights, abortion, and gun control in their current forms arose from the
crucible of the 1960s and 1970s, though all have roots extending much further
back. All three movements illuminate the link between the civic, on the one hand,
and stable legal doctrine and accepted social norms on the other. All three
movements map onto the Relationship-Identity-Relevance framework, and all three
demonstrate the importance of the personal stories of ordinary people.

A. Gay Rights

1. Harvey Milk and "Coming Out"

While sodomy was criminalized from the very earliest days of the nation,6 it
wasn't until the late 1800s in Europe that the idea of homosexuality-relating to a
person rather than to an act-arose.7 The term "homosexuality" was coined in
Germany in 1869; the first gay liberation organization was formed there in 1897,
and that organization urged the concept and importance of "coming out" in the
1910s.8

After a period of dormancy during the World Wars, a "second wave" gay
movement arose in the United States in the 1950s beginning with the founding of

5. 1 have chosen these three movements because they present thorny and divisive current issues
involving social norms that are intertwined with law. See, e.g., David Brooks & Gail Collins, Guns,
Gays and Abortion, N.Y. TIMES, June 3, 2009, http://opinionator.blogs.nytimes.com/2009/06/03/guns-
gays-and-abortion/ (calling these issues the "Big Three" and discussing the involvement of Congress
and the courts in their development).

6. See Bowers v. Hardwick, 478 U.S. 186, 192 n.5 (1986) (noting criminal sodomy laws have been
in effect since 1791); id at 196-97 (Burger, C.J., concurring) (discussing the "ancient roots" of laws
against homosexual sodomy).

7. JOHN D'EMILIO & ESTELLE B. FREEDMAN, INTIMATE MATTERS: A HISTORY OF SEXUALITY IN

AMERICA 121-22 (1988).
8. JOHN LAURITSEN & DAVID THORSTAD, THE EARLY HOMOSEXUAL RIGHTS MOVEMENT (1864-

1935), at 3, 8, 25 (rev. ed. 1995).
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two affinity groups: the Mattachine Society for gay men and the Daughters of
Bilitis for lesbians.' Though the next couple of decades saw significant political
ferment, it was not until 1969 that the Stonewall riots in New York helped to
catalyze subtle changes from the intervening years into the gay liberation
movement.io

Over the next decade, the political campaigns, election, and ultimate
assassination of Harvey Milk in San Francisco represented the vanguard of the
movement and symbolized the arrival of gay life and gay rights on the national
political scene. After three unsuccessful runs for public office, Harvey Milk was
elected in 1977 to the Board of Supervisors. "He was the first openly gay candidate
to attain elected office in the city. . . [and] only the second acknowledged
homosexual in the nation ... to be elected to any prominent public office.""

Once elected, Milk introduced, championed, and succeeded in passing a
strong city ordinance prohibiting discrimination against gays and lesbians.' 2 In
November 1978, however, less than a year after he took office, Milk was
assassinated, along with Mayor George Moscone, by former Supervisor Dan
White, who had cast the only vote in opposition to the ordinance.II

In Harvey Milk's political will, which he prepared in case of assassination, he
wrote:

I cannot prevent some people from feeling angry and frustrated and
mad, but I hope they will take that frustration and that madness
instead of demonstrating or anything of that type, I would hope that
they would take the power and I would hope that five, ten, one
hundred, a thousand would rise. I would like to see every gay
lawyer, every gay architect come out, stand up and let the world
know. That would do more to end prejudice overnight than anybody
could imagine. I urge them to do that, urge them to come out. Only
that way will we start to achieve our rights.' 4

9. Id. at I ("second wave" akin to feminism); id at 81 (movement in hiatus from 1930s to 1950s);
ERIC MARCUS, MAKING HISTORY: THE STRUGGLE FOR GAY AND LESBIAN EQUAL RIGHTS 1945-1990,
at 26-36, 70-80 (1992); D'EMILIO & FREEDMAN, supra note 7, at 320.

10. The Stonewall Inn was a gay bar where, during a standard police raid on June 27, 1969, the
patrons "refused to behave according to script" (i.e., allow the arrest, go quietly, and be bailed out later)
and resisted with violence. The resulting riots lasted for several days afterward. D'EMILIO &
FREEDMAN, supra note 7, at 318-19.

11. DUDLEY CLENDINEN & ADAM NAGOURNEY, OUT FOR GOOD: THE STRUGGLE TO BUILD A GAY

RIGHTS MOVEMENT IN AMERICA 321-22 (1999).
12. RANDY SHILTS, THE MAYOR OF CASTRO STREET: THE LIFE AND TIMES OF HARVEY MILK 190,

198-99 (1982).
13. Id. at 199, 256-72. Dan White had resigned his position just days before the assassination and

was seeking reappointment at the time he killed Milk and Moscone. White was tried for murder but was
convicted of two counts of voluntary manslaughter, the sentence for which was only seven years and
eight months. "With time off for good behavior, White would probably be out of jail in less than five
years." Id. at 306, 324-25; see also THE TIMES OF HARVEY MILK (Telling Pictures 1984) (chronicling
Milk's life before winning the 1977 election, his time as a Supervisor, and his eventual assassination).

14. SHILTS, supra note 12, at 374. This admonition echoed statements Milk had consistently made
in speeches prior to his death. On the occasion of the defeat of the Briggs initiative, Milk said "The next
step, the more important one, is for all those gays who did not come out for whatever reason to do so
now . .. Every gay person MUST come out." CLENDINEN & NAGOURNEY, supra note I1, at 390.
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THE CIVIC UNDERPINNINGS OF LEGAL CHANGE

Harvey Milk was "out" and living in what may have been the most "out"
neighborhood in the most "out" city in the nation. But he was also keenly aware
that the majority of gays and lesbians do not live in and are not going to move to
San Francisco, and that even those who do move remain irrevocably connected to
family and friends at home. Milk's message was that gays and lesbians, even those
in San Francisco, are not truly themselves or truly accepted until they are known for
who they are.

One aspect of coming out, common at least in San Francisco even before
Milk's death, is gays and lesbians coming out to each other, facilitating the creation
of a gay and lesbian (and later GLBTIQ5 ) identity. Over time, coming out to
straight people-transforming existing gay-straight relationships from those in
which homosexuality is hidden to those in which it is overt-has also become an
integral part of the gay experience, and even a rite of passage. In the 1980s, the
AIDS epidemic accelerated this process by "outing" gays, particularly gay men,
involuntarily.16

2. The Law-Story of Gay Rights

Other localities joined San Francisco in passing gay rights ordinances in the
late 1970s,17 but the gay rights movement did not proceed unchallenged. A
successful movement led by Anita Bryant to vote down a new gay rights ordinance
in Miami and an unsuccessful referendum led by John Briggs to remove gay
teachers from public schools in California were both examples of backlash
reactions to the ascent of gay rights. 11

Supporters and opponents of gay rights struggled in the legal as well as the
political realm, and the issue of gay rights eventually made its way to the Supreme
Court. In 1986 in Bowers v. Hardwick,9 the Court held there was no affirmative
constitutional protection for homosexual behavior.2 0 Ten years later, in Romer v.
Evans,21 the Court signaled a level of receptivity to gays and lesbians with its
holding that avenues of local political action could not be foreclosed to
homosexuals alone. 22 Then in 2003, the Court held in Lawrence v. Texas23 that
homosexual relationships are constitutionally protected, explicitly overruling

15. Gay, Lesbian, Bisexual, Transgendered, Intersexed, and Queer (or Questioning).
16. See generally WARREN JOHANSSON & WILLIAM A. PERCY, OUTING: SHATTERING THE

CONSPIRACY OF SILENCE 137-67 (1994) (chronicling the outing of homosexual men by their HIV-
positive status during the 1980s).

17. See CLENDINEN & NAGOURNEY, supra note 11, at 322 (stating that by the fall of 1977 at least
forty localities around the country had enacted gay rights ordinances).

18. Id. at 291-311, 377-90.
19. 478 U.S. at 191.
20. Id. Note, however, that Bowers did not prohibit states from enacting such protections. See id. at

191, 196 (holding that because homosexual behavior is not a fundamental right protected by the
Constitution, anti-sodomy laws enacted by the states are valid; the Bowers Court did not proclaim,
however, that states do not have the prerogative to enact such protections on their own).

21. 517 U.S. 620 (1996).
22. Id. at 635.
23. 539 U.S. 558 (2003).
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Bowers.2 4

The Lawrence holding has been largely accepted, though there is still a
substantial minority of Americans who oppose gay rights.25 In 2010, Lawrence's
judicial affirmation of gay and lesbian rights and identity was joined by legislative
and executive affirmation in the form of the repeal of the controversial "Don't Ask,
Don't Tell" policy for members of the U.S. military.2 6

Controversy has now shifted to the question of same-sex marriage. Congress
enacted the Defense of Marriage Act (DOMA) in 1996, which in effect declared
that the Full Faith and Credit Clause of the Constitution does not apply, meaning
that states need not recognize same-sex marriages performed in other states.27

Pursuant to DOMA, the majority of states enacted bans on same-sex marriage.28 A
few states provided for same-sex partnerships legislatively;29 some have gone
further and endorsed same-sex marriages judicially, 0 legislatively,3 or by
executive action.32 Recent federal executive action, which may undercut DOMA's
exclusive definition of marriage as heterosexual for federal purposes, does not call

24. Id. at 578.
25. Fifty-six percent of Americans believe that gay relations between consenting adults should be

"legal," though 40% of Americans still think that they should not be legal. Jeffrey M. Jones, Majority of
Americans Continue to Oppose Gay Marriage, GALLUP, (May 27, 2009),
http://www.gallup.com/poll/I 18378/Majority-Americans-Continue-Oppose-Gay-Marriage.aspx. As to
same-sex marriage, a 2011 Pew Research poll concludes: "[A]bout as many adults now favor (45%) as
oppose (46%) allowing gays and lesbians to marry legally. Last year opponents outnumbered supporters
48% to 42%. Opposition to same-sex marriage has declined by 19 percentage points since 1996, when

65% opposed gay marriage and only 27% were in favor." Fewer are Angry at Government, but
Discontent Remains High, PEW RES. CTR., (March 3, 2011), http://people-press.org/2011/03/03/section-
3-attitudes-toward-social-issues/; see also Frank Newport, For First Time, Majority ofAmericans Favor
Legal Gay Marriage, GALLUP, (May 20, 2011), http://www.gallup.com/poll/147662/first-time-majority-
americans-favor-legal-gay-marriage.aspx (finding 53% favor; 45% oppose same-sex marriage).

26. Jesse Lee, The President Signs Repeal of "Don't Ask Don't Tell": "Out ofMany, We are One,"
WHITE HOUSE BLOG, (Dec. 22, 2010), http://www.whitehouse.gov/blog/2010/12/22/president-signs-
repeal-dont-ask-dont-tell-out-many-we-are-one.

27. Pub. L. No. 104-199, 100 Stat. 2419 (1996) (codified as amended at I U.S.C. § 7 (2006) and 28
U.S.C. § 1738C (2006)). But see infra notes 209-211 and accompanying text (discussing how DOMA
has actually facilitated a national conversation on same-sex marriage).

28. "Thirty-seven states currently have statutory Defense of Marriage Acts . ... [t]hirty states have

defined marriage in their constitutions." NAT'L CONF. OF STATE LEGISLATURES, Same-Sex Marriage,
Civil Unions and Domestic Partnerships, July 14, 2011, http://www.ncsl.org/default.aspx?tabid=16430.

29. Delaware, Hawaii, Illinois, New Jersey, and Rhode Island have provided for civil unions;

California, Hawaii, Maine, Nevada, Oregon, Washington, Wisconsin, and the District of Columbia have

provided for domestic partnerships. Id.
30. Kerrigan v. Comm'r of Pub. Health, 957 A.2d 407 (Conn. 2008); Vamum v. Brien, 763 N.W.2d

862 (Iowa 2009); Goodridge v. Dep't. of Pub. Health, 798 N.E.2d 941 (Mass. 2003). Additionally, the

California Supreme Court ruled on May 15, 2008 that same-sex couples have the right to marry in
California. In re Marriage Cases, 183 P.3d 384 (Cal. 2008). Proposition 8, which amended the state
constitution to limit marriage to one man and one woman, passed on November 4, 2008. The
decision was appealed, and Proposition 8 was upheld. Strauss v. Horton, 207 P.3d 48, 62 (Cal. 2009).
Same-sex marriages performed before Proposition 8 was passed, however, remained valid. Id. at 64. For
further events associated with Proposition 8 see infra note 210.

31. Maine, New Hampshire, New York, Vermont, and the District of Columbia. The Maine statute
was overturned by a statewide voter referendum in November 2009. NAT'L CONF. OF STATE
LEGISLATURES, supra note 28.

32. New York and Maryland recognize same-sex marriages from other states. Id.
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THE CIVIC UNDERPINNINGS OF LEGAL CHANGE

into question its Full Faith and Credit provisions."

3. Stories and Law-Stories

Though the legal status of same-sex marriage is far from settled as a national
matter, the political and legal history is truly astonishing. A mere four decades after
the Stonewall riots, the nation has accepted gay and lesbian sexuality to such a
degree that the controversy has moved on to marriage. The question of marriage,
after all, can only arise when the underlying relationships are acknowledged and
accepted. 4

Moreover, the story about gays and lesbians in our society has undergone a
sea-change, with GLBTIQ identity migrating from marginal to mainstream. Movies
such as Brokeback Mountain and A Single Man, television shows such as Will and
Grace and Modern Family, and songs such as "I Kissed a Girl" embody this
change. 5 It is now common for high schools and colleges to have a Gay and
Lesbian Student Association or a Gay-Straight Alliance. The website
www.itgetsbetter.org openly addresses the problem of teen suicide and GLBTIQ
orientation. The Boy Scouts have been criticized for their anti-gay position.36 Many
faith communities explicitly welcome openly GLBTIQ individuals and couples.

All of this rests on a degree of "outness" that was inconceivable not only
forty, but even twenty years ago. Underlying the sea change in attitudes toward gay
rights and applicable law over the past generation is a vast decentralized set of
interactive storytelling-storytelling not so much of individuals to an undefined
"public," but storytelling by one person to another. Our collective story has
changed because so many of our individual stories have changed, and our
individual stories have changed because we have heard other people's stories. This
has occurred because of the coming out process-the articulation of gay and
lesbian stories and the sharing of those stories with straight society. This process
has resulted in the transformation of relationships between gays and lesbians and
members of the larger, generally straight society. Coming out, seen this way, is not
simply a personal therapeutic revelation but an act of organizing that has profound
civic consequences in the aggregate.3

33. See, e.g., infra note 210; DEP'T OF JUST. OFFICE OF PUB. AFFAIRS, STATEMENT OF THE

ATFORNEY GENERAL ON LITIGATION INVOLVING THE DEFENSE OF MARRIAGE ACT (Feb. 23, 2011),
http://www.justice.gov/opapr/201 I /February/1 I -ag-222.html.

34. An important difference between gay rights and same-sex marriage is that the posture of gay
rights is non-interference by the society at large, while same-sex marriage seeks affirmative sanction.

35. BROKEBACK MOUNTAIN (Universal Pictures 2005); A SINGLE MAN (Fade to Black Productions
2009); Will and Grace (NBC television broadcast 1998-2006); Modern Family (ABC television
broadcast 2009-present); KATY PERRY, I KISSED A GIRL (Capital Records 2008).

36. See, e.g., Gwen Florio, A Dramatic Protest by Some Eagle Scouts Dismayed that the Boy Scouts
Bar Gays As Leaders, Some Members Return Their Prized Eagle Badges, PHILA. INQUIRER, July 18,
2000, http://articles.philly.com/2000-07-18/news/25610240 1 eagle-badges-eagle-scouts-boy-scouts
(discussing protests by Eagle Scouts over the Boy Scout policy against homosexual leaders); Oliver
Yates Libaw, Backlash Over Scouts' Ban on Gays, ABC NEWS, July 20, 2000,
http://www.abcnews.go.comJUS/story?id=96446&page=1 (noting the pressures put on the Boy Scouts
to change their policy).

37. This insight came originally from my friend-and athlete, writer, and speaker-Mariah Burton
Nelson.
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Coming out, moreover, is a textbook example of gays and lesbians telling their
own personal stories to create a strong collective identity, providing a springboard
for them to reach out and create transformative relationships-one by one with
parents, siblings, friends, and other loved ones-with the broader community. The
effect is far-reaching: When our neighbors, sons and daughters, nieces and
nephews, sisters and brothers, mothers and fathers come out, it becomes much
more difficult to regard gays and lesbians as "them," as some set of others." The
gay community becomes a part, though a distinctive part, of the larger civic body.
These interactions, grounded in group identity, then enable the collaborative
emergence of law that reflects GLBTIQ stories, law that is relevant to GLBTIQ
lives. This law-story, along with social norms, has evolved to the point of broad
acceptance of GLBTIQ sexuality but not of same-sex marriage.

B. Abortion

1. The Law-Story of Abortion

Compare the trajectory of abortion rights and abortion law. At common law,
life was generally held to begin at "quickening"-the point at which a woman first
felt a fetus move during pregnancy." Laws regulating abortion in the early part of
the 19th century retained that approach and focused on "protect[ing] women from
unwanted abortion." 40 It was later, in the second half of that century, that states
enacted statutes rejecting the quickening doctrine and significantly restricting
access to abortion.4 1 In the 20th century, though criminalized, "various sources
suggest that [abortion] was certainly widespread. . . . By the early 1960s, police

experts called abortion the third-largest criminal activity in the country, surpassed
only by narcotics and gambling."4 2

Efforts to remove these restrictions on abortion and to make it legal began
mounting in the 1950s,4

1 then gained traction with the thalidomide debacle4 and
the highly publicized pregnancy of Sherri Finkbine in 1962.45 From the mid-1960s,

38. See STEVEN LUBET, THE IMPORTANCE OF BEING HONEST: How LYING, SECRECY, AND

HYPOCRISY COLLIDE WITH TRUTH IN LAW 40-43 (2008) (discussing the power of storytelling generally
and in the realm of gay rights).

39. D'EMILIO & FREEDMAN, supra note 7, at 65-66.
40. Id. at 66, 147.
41. Id. at 147; see also KRISTIN LUKER, ABORTION AND THE POLITICS OF MOTHERHOOD 15 (1984)

(noting that "by 1900 every state in the Union had passed a law forbidding the use of drugs or
instruments to procure abortion at any stage of pregnancy" with exception for situations where
necessary to save the mother's life).

42. D'EMLo & FREEDMAN, supra note 7, at 253.
43. See CYNTHIA GORNEY, ARTICLES OF FAITH: A FRONTLINE HISTORY OF THE ABORTION WARS

38-51 (1998). Doctors, especially those with experience treating women who had had illegal abortions,
participated in these efforts. For anecdotes of such situations, see id. at 16-17, 25-27, 217-18, 302-03.

44. In 1962, researchers discovered that a drug called thalidomide, which had been prescribed to
pregnant women to cure morning sickness, was responsible for causing severe birth defects in 10,000
children across Europe. Carl Zimmer, Answers Begin to Emerge on How Thalidomide Caused Defects,
N.Y. TIMES, Mar. 15, 2010, http://www.nytimes.com/2010/03/16/science/161imb.html.

45. Sherri Finkbine, a television host of a popular children's television show in Phoenix, decided to
have an abortion after learning that the sleeping pills she was taking contained thalidomide. Her
agonizing choice was depicted on the cover of Life magazine on August 10, 1962. Sherri Finkbine, The
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reformers pushed-with some success-to make abortion safer and more
available.4 6 In response, several states loosened their restrictive laws, though these
states were the exception rather than the rule. 47

Then in 1973, in Roe v. Wade,48 the Supreme Court declared a constitutional
right to abortion under a privacy rubric, articulating a trimester approach to
abortion rights and regulation. 49 This decision fanned the flames of a backlash"o
that energized abortion foes. The result, in a saga that continues to the present, has
been continual efforts to chip away at Roe, primarily in the legislative arena."
Congress has prohibited Medicaid funds from being used for abortions5 2 and
declared illegal late-term abortions performed by intact dilation and extraction."
Some states54 have enacted various restrictions on and regulations of the basic Roe
right, several of which have been reviewed by the Supreme Court, with some
restrictions endorsed as consistent with Roe"5 and others rejected as inconsistent."

Lesser of the Two Evils, in BEFORE ROE V. WADE: VOICES THAT SHAPED THE ABORTION DEBATE

BEFORE THE SUPREME COURT'S RULING 11-18 (Linda Greenhouse & Reva Siegel eds., 2010).
46. GORNEY, supra note 43, at 49-53.
47. Id. at 38-94.
48. 410 U.S. 113 (1973).
49. Id. at 154, 163-65.
50. See Post & Siegel, supra note 4, at 410 (proposing that a backlash against the liberalizing state

statutes was already underway when Roe was decided). For additional historical context of Roe, see
BEFORE ROE V. WADE, supra note 45.

51. One example is the "Mexico City Policy," which prohibited nongovernmental organizations
from "perform[ing] or actively promot[ing] abortion as a method of family planning," as a condition for
receiving family planning assistance. Effective from 1985 until 1993, this policy was rescinded by
President Clinton, and reinstated by President Bush in 2001. President Obama rescinded the Mexico
City Policy in 2009, "direct[ing] USAID to immediately waive the policy's conditions in any current
grants; notify current grantees, as soon as possible, that these conditions have been waived; and
immediately cease imposing these conditions in any future grants." USAID, RESTRICTIONS ON SUPPORT

FOR ABORTION (2009), available at http://www.usaid.gov/our work/globalhealth/pop/restrictions.html.
52. Departments of Labor, Health and Human Services and Education and Related Agencies

Appropriations Act, (Hyde Amendment), Pub. L. No. 103-12, § 509, 107 Stat. 1082 (1994), upheld,
Harris v. McRae, 448 U.S. 297, 317 (1980).

53. Partial-Birth Abortion Ban Act of 2003, 18 U.S.C. § 1531 (2003), upheld, Gonzales v. Carhart,
550 U.S. 124, 168 (2007).

54. GORNEY, supra note 43, at 438-40 (discussing Missouri and Pennsylvania as especially active in
producing right-to-life legislation); see also L.J. Jackson, A Right-to-Life Movement Reborn: Friendlier
State Legislatures Lead to a Rise in Anti-Abortion Legislation, A.B.A. J. 20 (August 2011) (mentioning
South Dakota and Indiana as current anti-abortion leaders).

55. See, e.g., Mazurek v. Armstrong, 520 U.S. 968, 974 (1997) (citing Roe for the proposition that a
state may create regulations that only permit physicians licensed within the state to perform abortions);
Ohio v. Akron Ctr. for Reprod. Health, 497 U.S. 502, 520 (1990) (upholding an Ohio statute requiring
parental notification or consent-waiver issued by a juvenile court for minors seeking an abortion);
Webster v. Reprod. Health Servs., 492 U.S. 490, 517-20 (1989) (critiquing Roe's trimester framework,
while simultaneously using Roe to uphold a viability-testing provision of a Missouri Act); Simopoulos
v. Virginia, 462 U.S. 506, 519 (1983) (citing the patient safety concern expressed in Roe as a
justification for upholding a Virginia statute's requirement that second-trimester abortions be performed
in licensed clinics); H.L. v. Matheson, 450 U.S. 398, 418-19 (1981) (upholding a Utah parental-
notification statute and explaining that under Roe "even an adult woman's right to an abortion is not
unqualified"); Beal v. Doe, 432 U.S. 438, 445-46 (1977) (citing the state's "interest in protecting the
potentiality of human life," as expressed in Roe, as justifying Pennsylvania's exclusion of
nontherapeutic abortions from Medicaid coverage); Maher v. Roe, 432 U.S. 464, 473 (1977)
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The essential holding of Roe itself, however, has endured, though in 1992 the Court
shifted from a privacy-based trimester analysis to a liberty-based viability approach
in Planned Parenthood ofSoutheastern Pennsylvania v. Casey."

2. The Silencing of Jane Roe (and Others)

Roe has had enormous practical effect: Though estimates vary, at least one
study concludes that "abortion remains a common experience for women in the
U.S.; roughly one-third of [American] women will have an abortion during their
reproductive lifetime."" Thus, the percentage of adult Americans who have had an
abortion (approximately fifteen percent) is about twice the percentage of
Americans who identify as GLBTIQ.59 And, though views on abortion tend to vary
with religious affiliation,6 0 the best data indicate that women of all religions
exercise the right.61

Abortion permeates the population, 62 yet abortion continues to be shrouded in

(maintaining that Roe did not declare an unqualified "constitutional right to an abortion," but rather
protected women from "unduly burdensome interference" with the decision to terminate a pregnancy);
Poelker v. Doe, 432 U.S. 519, 521 (1977) (applying Maher's reasoning in upholding St. Louis's policy
of funding services for childbirth but not nontherapeutic abortions); Connecticut v. Menillo, 423 U.S. 9,
9-11 (1975) (holding a Connecticut statute's criminalization of abortions performed by "any person"
consistent with Roe when applied to nonphysicians, because such procedures would not support the
state's interest in protecting maternal health).

56. See, e.g., Akron v. Akron Ctr. for Reprod. Health, 462 U.S. 416, 434, 439, 444, 450-52 (1983)
(holding that provisions of an Ohio ordinance requiring hospitalization, parental consent, informed
consent, a twenty-four-hour waiting period, and the disposal of fetal remains for second trimester
abortions were unconstitutional); Bellotti v. Baird, 443 U.S. 622, 643-44 (1979) (plurality opinion)
(holding that a Massachusetts law requiring parental consent or judicial approval following parental
notification unconstitutionally burdened a pregnant minor's right to seek an abortion).

57. 505 U.S. 833, 869-70 (1992).
58. STANLEY HENSHAW & KATHRYN KOST, GUTFMACHER INST., TRENDS IN THE

CHARACTERISTICS OF WOMEN OBTAINING ABORTIONS, 1974 To 2004, at 15 (2008), available at
http://www.guttmacher.org/pubs/2008/09/23/TrendsWomenAbortions-wTables.pdf; see also Ellen
Goodman, Abortion Moves Back in the Closet, Bos. GLOBE, Oct. 17, 2008, at Al5 ("Look to your right.
Look to your left. One of you has had an abortion." (quoting Pamela Karlan)).

59. THE KINSEY INST., Frequently Asked Sexuality Questions to the Kinsey Institute,
http://www.kinseyinstitute.org/resources/FAQ.html#homosexuality (last visited Nov. 22, 2011) (citing
National Survey of Sexual Health and Behavior findings that "about 7% of adult women and 8% of men
identify as gay, lesbian or bisexual").

60. Frank Newport & Lydia Saad, Religion, Politics Inform Americans' Views on Abortion,
GALLUP (Apr. 3, 2006), http://www.gallup.com/poll/22222/religion-politics-inform-americans-views-
abortion.aspx (stating that Christianity and frequent church attendance are positively correlated with
opposition to abortion).

61. According to one survey, women identifying themselves as Protestant obtain 37.4% of all
abortions in the U.S., Catholic women 31.3%, Jewish women 1.3%, and women with no religious
affiliation 23.7%. Eighteen percent of all abortions are performed on women who identify themselves as
"Born again/Evangelical." Stanley K. Henshaw & Kathryn Kost, Abortion Patients in 1994-1995:
Characteristics and Contraceptive Use, 28 FAM. PLAN. PERSP. 140, 142-43 (1996). In a separate 2007
survey, by comparison, 51.3% of Americans identified themselves as Protestant, 23.9% as Catholic,
1.7% as Jewish, 16.1% as unaffiliated, and 26.3% as members of Evangelical churches. US. Religious
Landscape Survey: Summary of Key Findings, THE PEW FORUM ON REL. & PUB. LIFE (Feb. 2008)
http://religions.pewforum.org/pdf/report-religious-landscape-study-key-findings.pdf.

62. See Goodman, supra note 58 (stating that one in every three women has had an abortion by age
forty-five).
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silence, secrecy, and privacy."3 The one-third of U.S. women who have abortions
do not generally talk about their experiences or share their stories beyond their
spouse or significant other, a close friend or two, or perhaps a sister.64 Women who
have abortions-and the parents, friends, partners, and spouses who accompany
them when they get those abortions-do not tend to be "out" of the closet.6"

Pamela Karlan has observed, "[g]ays have come out of the closet, and women
who've had abortions have gone back into the closet."6 6 But women who have
abortions have never really been out of the closet. For a multitude of reasons-
traditional taboos on matters of sexuality, the professional curtain drawn over
abortion consultations and procedures, the desire of women to make their own
choices, a continuing stigma associated with having an abortion, and violence
against abortion providers-these are life experiences that are not widely shared.67

Noticeably missing from the abortion history, then, are counterparts to Harvey
Milk and coming out. 68 The plaintiff in Roe did not disclose even her name until a
decade after the decision.6 1 Many, if not most, of the current named abortion-rights
litigants are not individuals but service providers." Though Casey's liberty analysis
has replaced Roe's focus on privacy, privacy remains the watchword in abortion."I

63. Id. (discussing the fact that abortion continues to be a very private and infrequently discussed
matter).

64. A 2010 cover story in The New York Times Magazine and a response to that story are
emblematic of this silencing. The original story featured the Family Planning Fellowship, an initiative
funded primarily by a private foundation affiliated with billionaire Warren Buffett's family that has
created programs at medical schools that "train[] doctors to be expert in abortion and contraception." By
training family medicine and ob-gyn doctors to provide these services as part of overall patient care, the
Fellowship seeks to integrate abortion into everyday medical practice. On the cover of the magazine was
a photograph of one of these doctors. Emily Bazelon, The New Abortion Providers, N.Y. TIMES MAG.,

July 18, 2010, http://www.nytimes.com/2010/07/18/magazine/18abortion-t.html. Two weeks later, the
first reader response letter read as follows:

The photo of Dr. Emily Godfrey on the cover gave me goose bumps. I applaud her
willingness to stand up and be seen as an advocate and a physician, meeting her patients'
needs as they arise. My ob-gyn (along with other doctors in her large practice) has provided
care for me through cervical surgery, the birth of my two children and an abortion after my
second child was born. I expect she will guide me through whatever else life may bring,
because she is my doctor when I need her and not when it suits her.

Name Withheld, Letter to the Editor, Letters: The New Abortion Providers, N.Y. TIMES MAG.,
July 29, 2010, http://www.nytimes.com/2010/08/01/magazine/01 Letters-t-
THENEWABORTILETTERS.htmi. Though the writer shared the life experience of abortion, the fact
that she withheld her name epitomizes the continuing pervasiveness of privacy with respect to abortion
and the reticence of people to share their abortion stories.

65. Goodman, supra note 58.
66. Id
67. Id
68. See supra Part 1.A.I (discussing the growing acceptance of openly GLBTIQ individuals).
69. Norma McCorvey did not reveal her name until 1984. NORMA MCCORVEY & ANDY MEISLER, I

AM ROE: MY LIFE, ROE V. WADE AND FREEDOM OF CHOICE (1st ed. 1994).

70. See, e.g., Casey, 505 U.S. 833; Akron Ctr. for Reprod. Health, 497 U.S. 502; Webster, 492 U.S.
490; Planned Parenthood v. Danforth, 428 U.S. 52 (1976).

71. Compare Casey, 505 U.S. at 851-53 (explaining that reproductive choices, including abortion,
implicate the liberty interest protected by the Fourteenth Amendment), with Goodman, supra note 58
(revealing how the experience of having an abortion remains "closeted" to this day).
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3. Stories and Law-Stories

Consider also, in contrast to GLBTIQ stories, the abortion stories that make it
to prime time. While there are documentaries and collections of personal stories
about abortion, they tend to be informative rather than entertaining-documentaries
instead of feature films (even the feature film Vera Draken is historical)-and to
center on the weightiness of the decision rather than to simply tell human stories."
Stories of non-abortion, in contrast, include the comedy Juno7 4 about a teenaged
girl who gets pregnant and has the baby, Madonna's song "Papa Don't Preach" in a
similar vein," and situation comedies focused on families with an abundance of
children and even polygamous relationships.76 The idea of a high school or even
college group centered not around positions on abortion (pro-life/pro-choice) but
around personal experiences with abortion boggles the mind. Instead there are
websites in which women can anonymously share their experiences,7 7 though there
are signs of stories beginning to break through the silence.7 1

From a civic perspective, the dearth of ordinary abortion stories is profound.
Columnist Ellen Goodman observes,

Abortion was legalized on the grounds of the right to privacy. And
so it remains private. But the more private it is, the more we think it
only happens to someone else, someone "unlike us." The more

72. (New Line Cinema 2004).
73. As with individual personal stories, there are exceptions. See, e.g., Sex and the City: Coulda,

Woulda, Shoulda (HBO television broadcast Aug. 5, 2001) (Miranda contemplates an abortion after
learning that she is pregnant after a one-night stand, while Carrie gets back in touch with an old lover
who is unaware he fathered a child she aborted years earlier); Party of Five: Before and After (Fox
television broadcast Feb. 21, 1996) (after learning that she is pregnant, Julia vacillates between abortion,
adoption, and keeping the baby only to suffer a miscarriage at the end of the episode).

74. (Fox Searchlight Pictures 2007).
75. (Warner Bros. 1986); see also Lisa de Moraes, 'Family Guy's' Look at the Lighter Side of

Abortion, WASH. POsT, Aug. 12, 2009, at C7 (discussing the 2009 brouhaha about a Family Guy
episode that the network declined to screen; the episode had an anti-abortion message and was
characterized as "hilarious" and "pretty rough").

76. See, e.g., Big Love (HBO television broadcast 2006-current) (portraying a fictional
fundamentalist and polygamous Mormon family in Utah); CHEAPER BY THE DOZEN (Twentieth Century-
Fox Film Corp. 2003) (portraying a family of twelve that moves from a small town to a big city).

77. See, e.g., Stories From Women Who've Had Abortions, AFTERABORTION.COM,
http://www.afterabortion.com/sharing.html (last visited Nov. 22, 2011) (presenting women's personal
experiences of abortion); 45 MILLION VOICES, http://www.45millionvoices.org/ (last visited Nov. 22,
2011) (providing a forum for women to discuss their personal experiences of abortion in order to help
eradicate the stigma surrounding the procedure); see also Aspen Baker, Kristen Schultz Oliver (Exhale's
Director of Programs) Interviews Pro- Voice Ambassadors Claudia Wu and Ijeoma Ezeofor, EXHALE IS

PRO VOICE: BUILDING ABORTION PEACE THROUGH LISTENING AND STORYTELLING (Jan. 15, 2010),
http://exhaleisprovoice.wordpress.com/2010/01/15/kristen-schultz-oliver-exhaleE2%80%99s-director-
of-programs-interviews-pro-voice-ambassadors-claudia-wu-and-ijeoma-ezeofor/ (interviewing women
who promoted Exhale's mission, providing a neutral forum for women to discuss their personal
experiences with abortion, at the annual meeting of "a woman of color reproductive health collective").
The violence that has been directed against abortion providers may contribute to abortion anonymity.
This violence creates obvious disincentives for associating oneself in any way with abortion.

78. Amy Benfer, Sharing Abortion Stories, SALON, Feb. 17, 2009,
http://www.salon.com/life/broadsheet/feature/2009/02/17/glamour abortion.
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unlike us she is, the less public support there is for the right.
Abortion rights slip away as the woman slips out of sight.
Here is the conundrum in the closet. For all the lingering opposition
to same-sex marriage, being gay is losing its stigma. Having an
abortion is being more deeply stigmatized. 9

In this regard, Roe's privacy approach runs counter to the ultimate goal of abortion
rights, and Casey's shift to a liberty analysis represents a step toward the kind of
free flow of storytelling and relationship from which a broadly grounded story can
emerge."

Unlike the common experience of "coming out" among GLBTIQ people, then,
the experience of abortion does not join together women who have had abortions
with women who have not, nor does it link the men and women who supported
them. It is thus difficult to form a collective identity of those who have chosen
abortion-for whatever reasons and whether they "support" it or not-and to
develop honest and open civic relationships that encompass this key aspect of
one's life experience, of one's story. The groups, pro-choice and anti-abortion,
become isolated from each other-not because they do not share members and
experiences but because they cannot acknowledge that sharing.

As a result, abortion "talk" takes the form of debate and advocacy, which
divides rather than connects.' Even standard opinion polls pose yes or no questions
that distance the person polled from the issue. People are asked about their opinions
on various aspects of abortion law82 rather than their views on abortion in closer-to-
home hypothetical circumstances, such as if they or their daughter, sister, mother,
or other female friend or relative were raped, a teenager, a child victim of incest, or
carrying a fetus with certain disabilities. Because real abortion stories are so
underground, the public space for stories is filled in other ways, with positional
posturing, polling data, and legal enactments that do not reflect textured life
experiences.

The Supreme Court has done a remarkable job of discerning and
synchronizing with the American public's stance on abortion, which reflects

79. Goodman, supra note 58, at Al5.
80. Casey, 505 U.S. at 851-53.
81. The lack of communicative interactions at the person-to-person level is reinforced in more

formal story- or law-making contexts. Whereas DOMA pushes discussion of same-sex marriage into the
states (even Bowers had this effect), Roe operates quite differently. Roe has provided "cover" for state
legislators for the past generation. Pro-choice legislators can meet "litmus tests" to get pro-life votes
knowing that Roe is there to limit the effects of any law that is actually passed. Pro-life activists and
legislators thus get a "free pass" with respect to laws restricting abortion. This dynamic skews the
process by which a law-story that reflects the various viewpoints might emerge. See also GORNEY,
supra note 43, at 438-40 (explaining that the true effects of legislation attempting to limit access to
abortions is mitigated in states like Pennsylvania and Missouri, known for their high output of anti-
abortion legislation, by the fact that residents in these states can easily obtain abortions in neighboring
states, like New York and Kansas, respectively, where abortion services are more available).

82. Lydia Saad, Common State Abortion Restrictions Spark Mixed Reviews, GALLUP (July 25,
2011), http://www.gallup.com/poll/14863 1/Common-State-Abortion-Restrictions-Spark-Mixed-
Reviews.aspx.

83. BARRY FRIEDMAN, THE WILL OF THE PEOPLE: How PUBLIC OPINION HAS INFLUENCED THE

SUPREME COURT AND SHAPED THE MEANING OF THE CONSTITUTION 354-55 (2009).
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overall but not unqualified support,8 4 but it has taken a significant investment of
judicial time and thought. And, though the result articulated by the Court may
reflect the social norms of the country as a whole, the process leading to that result
is detached from, rather than grounded in, the stories and life experiences of
ordinary citizens, which attenuates its relevance."

C. Gun Control

1. The Law-Story of Guns

The gay rights and abortion movements arose in similar socio-legal postures.
For both, longstanding statutory prohibitions condemned the behavior sought to be
allowed. For both, the Constitution did not mandate those prohibitions. In fact, after
the Court opened the Pandora's Box of privacy doctrine," plausible constitutional
justifications for invalidating the prohibitions came into focus. These justifications
created constitutional space for new law-stories to emerge from personal
storytelling.

The gun control movement, in contrast, must contend with the Second
Amendment," enshrined in the Constitution since 1791. Notwithstanding the
Amendment, the first wave of gun control advocates, predominantly women's
groups, arose in the 1920s and 1930s" and succeeded in securing passage of the
National Firearms Act of 193489 and the Federal Firearms Act of 1938.90

84. See PEW RES. CTR., supra note 25 (presenting 2011 polling data in which 54% of Americans

support legal abortion in all or most cases); see also Lydia Saad, Americans Still Split Along 'Pro-

Choice,' 'Pro-Life' Lines, GALLUP (May 23, 2011), http://www.gallup.com/poll/l47734/Americans-
Split-Along-Pro-Choice-Pro-Life-Lines.aspx (indicating 49% identify as pro-choice and 45% as pro-
life, with many choosing a middle ground of abortion acceptable under certain circumstances).

85. See Strand, supra note 2, at 619 (discussing the idea that legal stories emerge, in part, from a

collection of individual narratives).
86. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 483-85 (1965) (describing the Bill of Rights as

creating "zones of privacy" or "penumbras" of privacy, which extend to reproductive choices such as

the use of contraception within marriage); Pierce v. Soc'y of Sisters, 268 U.S. 510, 534-35 (1925)
(recognizing constitutionally protected parental interest in childrearing; despite emerging prior to the

privacy doctrine, this parental interest is now frequently characterized by courts as a component of

privacy); Meyer v. Nebraska, 262 U.S. 390,400-03 (1923).
87. The Second Amendment, though unyielding by virtue of its presence in the Bill of Rights, is

oracularly unclear. Discerning the original motivation behind the Second Amendment has proven
particularly difficult. Compare Don B. Kates, Jr., Handgun Prohibition and the Original Meaning of the

Second Amendment, 82 MICH. L. REV. 204, 211 (1983) (examining "the Founders' belief in the
'necessity of an armed populace to effect popular sovereignty'), and Don B. Kates, A Modern

Historiography of the Second Amendment, 56 U.C.L.A. L. REV. 1211, 1213-15 (2009) (characterizing
private self-defense as a basic individual right), with Mathew S. Nosanchuk, The Embarrassing

Interpretation ofthe Second Amendment, 29 N. KY. L. REV. 705, 714 (2002) (describing arms as a check

on a potential national standing army), and Carl T. Bogus, Race, Riots and Guns, 66 S. CAL. L. REV.

1365, 1366 (1993) (characterizing the Second Amendment as an instrument of slave control and armed

militia as a mode of suppressing slave insurrections).
88. Dan M. Kahan, The Secret Ambition ofDeterrence, 113 HARV. L. REV. 413, 457 (1999).
89. Ch. 757, 48 Stat. 1236 (codified as amended at 26 U.S.C. §§ 5801-5872 (2006)) (regulating

weapons other than conventional pistols and revolvers, such as machine guns, certain rifles and

shotguns, and hand grenades).
90. Ch. 850, 52 Stat. 1250 (regulating interstate commerce in firearms), repealed by Act of June 19,
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The second wave emerged in the 1960s in response to the assassinations of
that decade and police concern about the number of guns involved in urban crime
in states with relaxed gun laws."1 These gun control efforts resulted in the Gun
Control Act of 196892 and the creation of the Bureau of Alcohol, Tobacco, and
Firearms in 1972.93

Since then, various national gun control laws, as well as some that protect gun
rights, have been passed.9 4 Perhaps most prominent is the "Brady Act,"95 passed in
response to the 1981 assassination attempt on President Ronald Reagan that left his
press secretary, James Brady, partially paralyzed and essentially unable to speak.96

Brady and his wife Sarah were the most visible supporters of the bill, which
imposed background checks and waiting periods on handgun purchases by
unlicensed individuals.97

Overall, the strategy of the gun control advocates has been to focus on the
harm caused by guns98 and to seek national legislation that will set uniform

1968, Pub. L. No. 90-351, 82 Stat. 234.
91. Kristin A. Goss, Policy, Politics, and Paradox: The Institutional Origins of the Great American

Gun War, 73 FORDHAM L. REV. 681, 697 (2004); see also Kahan, supra note 88, at 459 ("[l]n the late
1960s[,] primed by a decade of political assassinations, gun control proponents aggressively flooded the
market with expressive currency").

92. Pub. L. No. 90-618, 82 Stat. 1213 (repealed 1981).
93. George T. Kurian, History of A TF from Oxford University Press, Inc. - 1789-1998 U.S.,

BUREAU OF ALCOHOL, TOBACCO, FIREARMS & EXPLOSIvEs, http://www.atf.gov/about/history/atf-from-
1789-1998.html (last visited Nov. 22, 2011).

94. See, e.g., Protection of Lawful Commerce in Arms Act of 2005, Pub. L. No. 109-92, 119 Stat.
2095 (codified as amended at 15 U.S.C. §§ 7901-7903 (2006)) (easing regulation of the sale and
manufacture of firearms); Firearms Owners' Protection Act of 1986, Pub. L. No. 99-308, 100 Stat. 449
(codified as amended at 18 U.S.C. §§ 921-929 (2011)) (affirming Second Amendment rights and
narrowing the definitions of regulated firearm manufacture and import under 18 U.S.C. § 921 (1986));
The Law Enforcement Officers Protection Act of 1986, Pub. L. No. 99-408, 100 Stat. 920 (codified as
amended at 18 U.S.C. §§ 921-923, 929 (2006)) (expanding the definition of regulated ammunition under
18 U.S.C. § 921(a)(17) (1986)); Crime Control Act of 1990, Pub. L. No. 101-647, 104 Stat. 4789
(codified as amended in scattered sections of 18 U.S.C.) (the scope of this Act is sweeping, but the
relevant sections regulate the possession of a firearm on, or near, a school zone); Violent Crime Control
and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796 (codified as amended in
scattered sections of 16, 18, 28, and 42 U.S.C.) (restricting, in part, the sale and manufacture of various
assault weapons); Armed Career Criminal Act of 1984, Pub. L. No. 98-473, 98 Stat. 2185 (criminalizing
the possession of firearms by persons having three or more convictions of robbery or burglary) (repealed
1986).

95. Brady Handgun Violence Prevention Act of 1993, Pub. L. 103-159, 107 Stat. 1536 (codified as
amended at 18 U.S.C. § 922(s) (2006)).

96. Brady Background Checks: The Brady Law: History, BRADY CAMPAIGN TO PREVENT GUN
VIOLENCE, http://www.bradycampaign.org/legislation/backgroundchecks/bradylaw (last visited Nov.
22, 2011).

97. Wayne King, Sarah and James Brady; Target: The Gun Lobby, N.Y. TIMES, Dec. 9, 1990,
http://www.nytimes.com/1990/12/09/magazine/sarah-and-james-brady-target-the-gun-lobby.html.

98. See Dan M. Kahan & Donald Braman, More Statistics, Less Persuasion: A Cultural Theory of
Gun-Risk Perceptions, 151 U. PENN. L. REV. 1291, 1311-18 (2003) (asserting that most of the gun
control/gun rights debate has been conducted in "consequentialist" terms) [hereinafter Kahan &
Braman, More Statistics]. A conclusion I draw from the discussion in this article is that this
generalization more accurately characterizes arguments for gun control than those presented by gun
rights advocates.
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standards.99 In contrast, the gun rights strategy, reflecting an awareness of the
potential of decentralized lawmaking, blocked that avenue with the enactment of
preemptive laws at the state level that rendered local governments impotent to pass
gun regulation.'o This strategy took the option of grassroots initiatives and local
political efforts away from gun control groups even before individual Second
Amendment gun rights were judicially guaranteed by the Supreme Court.' 0'

In pursuing this strategy, the National Rifle Association (NRA) has become
expert at expanding its membership, mobilizing challenges to gun control
measures, and making support for gun rights a litmus test for political candidates. It
has united "two distinct American gun cultures: the small town and rural long-gun
owners and the gun aficionados for whom firearms are not merely tools but also
political-cultural icons." 02

As with gay rights and abortion, gun issues have made their way to the
Supreme Court. In 2008 in District of Columbia v. Heller,o3 the Court held that the
Second Amendment right is individual rather than collective and militia-related.'04

Based on that conclusion, "the Court struck down the District's 32-year-old
handgun ban . . . the strictest in the land." 0 Two years later, the Court applied the

Second Amendment to the states in McDonald v. Chicago.'o The Court has been
careful to note, however, that these cases do not cast into doubt the constitutionality
of gun control enactments overall."0

2. James Brady versus the "Colloid Hero"

From a story perspective, the gun control and gun rights stories are notable
because of the imbalance of the storytelling. The gun rights story has been
powerfully told, for example, by Charlton Heston with his Hollywood charisma

99. Goss, supra note 91, at 689-93, 696-703. This approach also reflected a disinclination to
undertake the messy and intensive work associated with more decentralized initiatives. Id. at 696.

100. Id. at 703-08.
101. Id. at 706.
102. Id. at 710.
103. 554 U.S. 570 (2008).
104. Id. at 595.
105. Joan Indiana Rigdon, One Year Later: A Different Battle Emerges, WASH. LAWYER, May 2009,

at 21.
106. 130 S. Ct. 3020 (2010). The plurality opinion, joined by four Justices, argued that the Second

Amendment was incorporated by the Due Process Clause of the Fourteenth Amendment. These were not
the first Supreme Court decisions to apply the Second Amendment, but they do represent a new
generation of interpretation. See, e.g., United States v. Miller, 307 U.S. 174, 178 (1939) (emphasizing
militia-related purpose of Second Amendment in upholding National Firearms Act of 1934); Presser v.
Illinois, 116 U.S. 252, 265 (1886) (upholding state law permitting only state militia to associate with
others for military purposes); United States v. Cruikshank, 92 U.S. 542, 542-43 (1876) (holding that the
Second Amendment prohibits only congressional interference with the right to bear arms).

107. McDonald, 130 S. Ct. at 3047 ("We made it clear in Heller that our holding did not cast doubt
on such longstanding regulatory measures as 'prohibitions on the possession of firearms by felons and
the mentally ill,' 'laws forbidding the carrying of firearms in sensitive places such as schools and
government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.'
We repeat those assurances here. Despite municipal respondents' doomsday proclamations,
incorporation does not imperil every law regulating firearms.") (citing Heller, 554 U.S. at 625).



and pithy NRA slogans. 0 By virtue of being a film actor, Heston tapped into a
deep well of stories about guns in the United States throughout our history: "From
1903's Great Train Robbery, through Gary Cooper's classic performance in High
Noon, and to the present day, Wild West figures have always been colloid heroes.
Gunmen are celebrated whether they are lawmen or outlaws." 09

These colloid heroes evoke potent American myths such as the traditional
conception of the United States as a nation of rugged individualists or the evocative
mandate of Manifest Destiny. Indeed, these myths may roughly correspond with
the two groups that comprise the NRA coalition: hunters, whose sport hearkens
back to a way of life in which solitary souls wrested their living from the land, and
collectors, for whom guns are symbols of American power and exceptionalism.""o

On the other hand, it is difficult even to discern the gun control counter-story.
Major gun control legislation has historically followed violence that shook the
public such as the St. Valentine's Day Massacre in 1929 and the assassinations of
the 1960s. Reflecting this pattern, the primary identity of James Brady-the most
recent notable spokesperson for the movement-is that of victim, and his story is
the consequentialist one of deterrence."' Gun control lacks an affirmative identity,
and this fact reflects the absence of anti-violence or pacifist heroes in larger
cultural stories, which serve up predominantly competition and violence." 2

3. Stories and Law-Stories

There is evidence that the country is evenly divided regarding whether it is
more important to protect the rights of Americans to own guns (48%) or to control
gun ownership (47%).11 And, given the ambiguity inherent in the Second

Amendment, additional gun control is legally possible if it is politically feasible-if
the necessary civic conditions are present: Even gun-friendly interpretations of the
Second Amendment allow for substantial legislative action controlling guns;114 So

108. See, e.g., Charlton Heston, National Rifle Association, Speech at the Free Congress
Foundation's 20th Anniversary Gala (Dec. 7, 1997), available at
http://www.vpc.org/nrainfo/speech.html ("Don't run for cover when the cultural cannons roar.

Remember who you are and what you believe, and then raise your hand, stand up, and speak out.").

109. Andrew D. Herz, Gun Crazy: Constitutional False Consciousness and Dereliction of Dialogic
Responsibility, 75 B.U. L. REV. 57, 97 (1995) (describing the glamorization of gun wielding heroes in

Hollywood films).
110. See Goss, supra note 91, at 710 (describing cultural struggle between "bedrock" and

"cosmopolitan" America) (citing Understanding Gun Control, WALL ST. J., June 7, 1972, at 14); Kahan,

supra note 88, at 454 (discussing cultural myths of frontier heritage as entangled in gun control debate).
111. See Michael C. Dorf, Identity Politics and the Second Amendment, 73 FORDHAM L. REV. 549,

568 (2004) (detailing role of identity politics in rights movements within the context of Second

Amendment jurisprudence).
112. The gun control identity is defined primarily as contrary to the dominant gun rights identity.

See, e.g., Kahan, supra note 88, at 460 ("Both sides see the law as an instrument for affirming the moral

commitments associated with the cultural style they admire and condemning those of the style they

despise."). Scattered counter-stories do appear in popular culture. Take, for example, the song

Desperado by Eagles Don Henley & Glenn Frye, which portrays the less glamorous, lonelier side of the

Old West cowboy mythology (Asylum Records 1973).
113. Gun Control Splits America, PEW RES. CTR. (Mar. 23, 2010),

http://pewresearch.org/pubs/1 535/poll-state-local-govemments-laws-banning-sale-possession-handguns.
114. McDonald, 130 S. Ct. at 3047 ("Despite ... doomsday proclamations, incorporation does not
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do gun-hostile interpretations, which are also plausible."
In civic terms, gun rights supporters tap into a powerful identity. Gun control

advocates currently lack one. Moreover, few relationships between the groups
appear to invite the sharing of stories that might reveal common ground. Instead of
the civic conditions for the emergence of a collective law-story, separation creates
precisely the polarized conditions that inhibit the creation of such a story.
Relevance, in the sense of a broad-based legal consensus, appears unlikely any time
soon.

11. CIVIC CONDITIONS FOR BROAD-BASED LEGAL CHANGE

Gay rights, abortion, and gun control all fit into a civic framework that
identifies relationships, identity, and relevance as key elements of voice and
resonance. In this Part, I derive the social conditions associated with that
framework. This civic approach begins with citizens-their experiences and
individual interactions. Three of my own civic experiences ground this discussion
and introduce three recurring themes. Extensive interviews with others about their
civic experiences along with interdisciplinary perspectives corroborate and solidify
the initial insights and enable fuller description of the conditions associated with
civic law-stories.

A. Civic Experiences

Thomas Jefferson once said, "State a moral case to a ploughman and a
professor. The former will decide it as well, and often better than the latter, because
he has not been led astray by artificial rules.""l6 To bring Thomas Jefferson into
contemporary life, I would substitute "parent" for "ploughman." Being a parent is
an everyday civic experience, and it provides raw material for looking at ordinary
people's interactions with, and perceptions of, public decision-making-the local
and concrete manifestation of law.

As with many, my entry point to civic life was my membership in the Parent
Teacher Association (PTA) at my children's schools. Beginning when the oldest of
my three children went to kindergarten, for almost twenty years I had one or more
child in the Arlington Public Schools, a district in the Washington, D.C. area that
encompasses a broad range of households, families, and students.'" As a parent

imperil every law regulating firearms.").
115. See, e.g., id. at 3089 (Stevens, J., dissenting) (noting the court needed to express no opinion on

whether the Fourteenth Amendment limits general regulation of gun possession outside the home).
116. Letter from Thomas Jefferson to Peter Carr (Aug. 10, 1787), in 12 THE PAPERS OF THOMAS

JEFFERSON 14 (Julian P. Boyd ed., 1955).
117. As of October 2011, the Arlington Public Schools of Arlington, Virginia had a total enrollment

of 20,827 students. Of these, 46.5% were White; 27.8% were Hispanic; 11% were Black/African
American; 9.6% were Asian; 0.2% were American Indian/Alaskan Native; 0.1% were Native
Hawaiian/Other Pacific Islander; and 4.8% were "Multiple." Civil Rights Statistics, ARLINGTON PUB.
ScHs., (Oct. 24, 2011), http://www.apsva.us/site/Default.aspxPagelD= 1116. As of October 2010, close
to one-third (31.17%) of the students were eligible for the free-and-reduced-lunch subsidy.
Free/Reduced Meal Stats, ARLINGTON PUB. SCHS., (Oct. 31, 2010),

http://www.apsva.us/cms/lib2/VA01000586/Centricity/Domain/ I/FREEREDUCED OCTOBER 31
2010.pdf.



and PTA member, I served on committees charged with considering various thorny
issues: boundary changes; educational program design; achievement gaps between
White, Black, and Latino students; real estate development near schools; school
uniforms; strategic planning; and cultural competence. I worked on School Board
campaigns and was a candidate myself. I became familiar with the people and the
processes of the school district.

1. Relationship

In the late 1990s, I was co-chair of the PTA at Drew Model School, an
elementary school located in a traditionally Black neighborhood, which had been
desegregated in the early 1970s in response to a NAACP lawsuit." 8 A countywide
magnet program had been implemented at the school to attract White families,
while neighborhood children had been forcibly separated and dispersed through
busing to schools in traditionally White neighborhoods throughout the county." 9

Even when limits on neighborhood attendance were removed (as they had been by
the time my daughter attended), the magnet program was more welcoming to
White than to Black students and families.

Almost thirty years after desegregation, the Drew building was in extreme
disrepair, the model program was faltering, and there was pressure from families
living nearby to better integrate the school with the neighborhood. The school
system had initiated a planning process to reassess the academic program as well as
a building renovation process, and I served as the PTA liaison to both.

Around the winter holiday of my first year as co-chair, I found myself
frustrated because I had spent what I perceived to be an inordinate amount of time
on the phone. In particular, I was attempting to address the fact that both the
program and building committees were comprised of the "usual suspects"-White
middle class parents and teachers appointed by the principal. My first task was
making the case that broader participation was necessary for the legitimacy and
efficacy of the process. My second was finding not-the-usual-suspect parents to
participate. The third task was staying in touch with those involved as the processes
unfolded.

And then I had an epiphany. A significant cause of the problems at Drew was
that people did not consistently talk to each other-not only White and Black,
White and Latino, and Black and Latino parents but also parents, teachers, and
school administrators as well as neighborhood leaders and personnel. Nurturing
those lines of communication played a vital role in moving the school forward.120

118. See Hart v. Cnty. Sch. Bd. of Arlington Cnty., 329 F. Supp. 953, 954 (E.D. Va. 1971) (noting in
dicta that Arlington County Schools were desegregated in June of 1971).

119. Id. The desegregation remedy provided by the district was resisted by the Drew neighborhood.
Drew was closed as a neighborhood school. Only Black children were bused, and the former Drew
students were scattered throughout the rest of the system. Black parents argued, unsuccessfully, that the
plan placed "all of the burdens and inconveniences of the desegregation process" on Black families. Id.
at 954, 956. The scars of that series of events were not yet fully healed at the time of the events I
describe, nor are they fully healed today. See SHERYLL CASHIN, THE FAILURES OF INTEGRATION: How

RACE AND CLASS ARE UNDERMINING THE AMERICAN DREAM 68 (2004) (describing lingering effects of

injustice during desegregation).
120. CASHIN,supra note 119, at71-72.
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Developing sustainable solutions for the school required creating lines of
communication and trust and working relationships so that the people involved
would be invested in both the process and resulting solutions.12 1

2. Identity

From 2000 to 2006, I served on a committee of citizens and staff charged with
advising the Superintendent on system-level initiatives to narrow and/or close gaps
in academic achievement between White students and Black and Latino students.122

The Superintendent convened this committee, faithfully attended our meetings,
listened to our deliberations, and instructed his staff to provide responses to our
questions.

The creation and operation of the committee reflected an awareness that
articulating a goal with respect to eliminating achievement gaps in the form of a
School Board policy, strategic plan objective, or Superintendent mandate was only
one part of the larger project of changing the system. Such an articulated goal
would have only limited effect on the concrete, everyday actions and interactions
of teachers, students, administrators, and parents through which the system actually
operates. Significant change from a systemic point of view requires not just one,
but multiple modes of providing the impetus for change.123

Over time, I realized that the committee was part of a broad initiative to
change institutional culture. This change in culture involved shifting the identity of
the system from one that saw achievement gaps as unavoidable, and thus
acceptable, to one that did not. This shift in system identity necessitated bringing
the identities of the individuals in the system in line with that new collective
identity.124

3. Relevance

In the mid-1990s, my children attended Key School/Escuela Key, a two-way
Spanish language partial immersion elementary school located near Arlington's
urban METRO corridor. During that time, I was one of a small group of PTA
members who sought to affect the placement of a proposed high-rise building

121. Though I didn't have the vocabulary or context for this conviction at the time, the evolving
fields of deliberative democracy and civic engagement articulate precisely this understanding. See, e.g.,
Lars Hasselblad Torres, Deliberative Democracy FAQ (Oct. 9, 2006), http://deliberative-
democracy.net/index.php?option=com content&view-article&id=19&ltemid=57 (providing basic
information on deliberative democracy and its proponents).

122. See ROBERT G. SMITH ET AL., GAINING ON THE GAP: CHANGING HEARTS, MINDS, AND

PRACTICE 5, 63-83 (2011) (describing systemic efforts made by the Arlington School District to narrow
achievement gaps, including teacher training, student achievement plans, and cultural competence work
for administrators and instructional personnel).

123. Id. at 74-77 (discussing systemic institutional change); cf Lani Guinier & Martha Minow,
Dynamism, Not Just Diversity, 30 HARV. J. L. & GENDER 269, 272 (2007) ("Organizational catalysts
work best if they . . . are already tied organically to the institution rather than if they are superimposed
individuals from the outside.").

124. From this and other school system processes eventually emerged a cultural competence
initiative designed to move individual identities and actions toward the articulated institutional identity
and actions. See, e.g., SMITH ET AL., supra note 122, at 5-8, 68-77, 85-165 (discussing steps taken to
shift the institutional culture of the school system through cultural competence training).
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immediately adjacent to the school building-what came to be known as the
"Veitch Street Project." Following a process that provided ample opportunities for
public input as well as personal meetings with members of the Arlington County
Board (the ultimate decision-makers on the project) and their staff, our PTA
working group achieved a large measure of success in terms of the configuration of
the project: The final design responded in key ways to our concerns, primarily by
shifting the building away from the school.

Yet, to my surprise, by the end the experience felt like an assault. Throughout
the process in which the design was considered, the School Board had encouraged
our group to proceed, assuring us that our assertions were in line with their interests
(the School Board, after all, not the PTA, was responsible for the school) and that it
was to their benefit for us to actively participate: It was easier for them that we take
the political heat for being a fly in the ointment.

But as we were preparing final testimony, less than an hour before the decisive
County Board meeting, the word came that the School Board's assistant
superintendent, acting on behalf of the Board, had come to an agreement with the
County on the details of the project. Despite our contributions, we were neither in
the room when the final deal was cut nor apprised of what was happening until
after the fact. Though the process was formally open in many ways, it was
ultimately alienating in spite of our substantive success. 25 Our relevance to the
final decision had been short-circuited.

B. Civic Interactions

As I puzzled over these and other civic experiences, searching for a common
thread, the word that struck a chord was "respect." "Respect" in its original,
etymological sense refers to seeing another person,12 6 and can be understood as
describing interactions between people in which each person sees the other.

This kind of seeing is not just physical; it is giving credence to another
person's story or life experience as that of a fellow human being. Former United
Nations Secretary-General U Thant once observed: "Every human being, of
whatever origin, of whatever station, deserves respect. We must each respect others
even as we respect ourselves."' 27

1. Respect

Sociologist Sara Lawrence-Lightfoot paints a textured picture of respect with
verbal portraits of people who, although occupying positions of power over others,

125. See JOHN R. HIBBING & ELIZABETH THEISS-MORSE, STEALTH DEMOCRACY: AMERICANS'
BELIEFS ABOUT How GOVERNMENT SHOULD WORK 61-83 (2002) (observing how in politics ordinary
Americans ascribe value to "process space"-how decisions are made-as well as to "policy space"-
what decisions are made). An opportunity for not just a good decision on the merits, but for building
trust with the community, had been lost.

126. From the Latin "specere"-to look; "respecere"-to look back. D. P. SIMPSON, CASSELL'S
LATIN DICTIONARY 564 (5th ed. 1958) ("[S]pecio ... specere spexi . . . to look at, behold, see: Pl."); id.
at 502 ("[R]e- . . . meaning sometimes back, as in recurro.").

127. U THANT & UNITED NATIONS OFFICE OF PUB. INFO., PORTFOLIO FOR PEACE: EXCERPTS FROM
THE WRITINGS AND SPEECHES OF U THANT, SECRETARY-GENERAL OF THE UNITED NATIONS, ON
MAJOR WORLD ISSUES 1961-1970, at 92 (1970).
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offer dignity to all they serve."' In these portraits-of South Bronx nurse-midwife
Jennifer Dohrn, Boston South End pediatrician Johnye Ballenger, high school
teacher Kay Cottle, photographer Dawoud Bey, Harvard law professor David
Wilkins, and Episcopal priest Bill Wallace-Lawrence-Lightfoot presents detailed
stories that breathe life into the idea of respect.'29

Respect, Lawrence-Lightfoot observes, is built through "listening to stories
and engaging in conversation,"o3 o and has at its core a deep understanding of shared
humanity. "Good practice," writes Lawrence-Lightfoot of pediatrician Johnye
Ballenger, "requires that doctors enter into 'relationships' with their patients, that
they actually 'see' them."' 3 '

Lawrence-Lightfoot ties her portraits to six aspects of respect: curiosity,
attention, empowerment, self-respect, dialogue, and healing.'32 Curiosity is the
attitude of one person being genuinely interested in another and in the world."
Attention follows and is the manifestation of curiosity.134 Empowerment,
particularly of a traditionally subordinate party, invokes parity and a celebration of
strength."' Self-respect speaks to the internal regard and confidence that ground
externally directed respect."' Dialogue describes mutual communication from
which collective understanding may emerge.13 7 Healing transforms hurt and
division into wholeness.3"

The interactions in these portraits have a ring of authenticity: They are messy,
dynamic, complex, and contextual.'39 They allow for self-expression that is not
automatically selfish and for connection that resists conflation. They do not
envision self-expression as in inevitable opposition to connection. They embody
the contradictions of actual experience.

2. Human Propensities

Lawrence-Lightfoot's analysis meshes with the work of biologist-turned-
conflict-resolution-theorist Mary E. Clark. Though Clark articulates the simple yet

128. SARA LAWRENCE-LIGHTFOOT, RESPECT: AN EXPLORATION (1999).

129. Id. at 11-12.
130. Id. at 12.
131. Id. at 89.
132. Id. at 13.
133. See id. at 130-32 (discussing photographer Dawoud Bey's need for authentic curiosity and

connection with his subjects and Lawrence-Lightfoot's need for genuine curiosity to build a successful
relationship with others).

134. See LAWRENCE-LIGHTFOOT, supra note 128, at 224 (discussing how curiosity is an essential
aspect of attention when providing and participating in therapeutic work).

135. See id at 51-54 (depicting a midwife's effort to empower women by having them take control
of their pregnancy and delivery, which leads to a celebration of their strength).

136. See id at 193-94 (depicting a law professor's desire to respect himself in order to achieve
respect from his peers).

137. See id. at 93-116 (detailing how a middle school teacher's classroom environment of open
communication and storytelling leads to mutual understanding among her students).

138. See id. at 79-84 (depicting how a doctor's ability to mediate led to empathy and understanding
of patient and family needs and emotions, which alleviated fears and eased the doctor/patient divide).

139. See Strand, supra note 2, at 624-26 (discussing the value of stories and their ability to help
understand jurisprudential law).
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transformative idea that the essential quality of human nature is flexibility,140 she
nonetheless contends that our flexibility is tethered by three universal propensities
in addition to the biological imperatives for water, food, shelter, and sex: a
propensity for bonding with or to others; a propensity for individual autonomy; and
a propensity to find or create meaning.141

The first two propensities may initially appear contradictory, but if we accept
that human nature incorporates both bonding and autonomy, then that opposition is
transformed into a creative tension. For individuals to thrive, they must develop
and be supported through sufficient bonding with a group.142 Conversely, for a
group to thrive, individual members must have sufficient autonomy to make
diverse contributions to the group's well-being. In both instances, bonding and
autonomy are essential.

To the dynamic push-and-pull of connection and autonomy, Clark adds the
search for meaning.143 Humans seek to understand and to create a reason for our
lives, a point to our being, an answer to the questions of whether and why our
existence matters.144 This search for meaning can be a metaphysical one, an effort
to understand one's place in the cosmos. Or, it can be bound up with our role as
individual members of a group. People experience a desire to make a contribution,
to be acknowledged as a valuable member, to offer a unique gift.

Clark's propensities are remarkably parallel to Lawrence-Lightfoot's
attributes of respect. Lawrence-Lightfoot's "curiosity" and "attention" are concrete
manifestations of Clark's propensity to connect with others.145 Lawrence-
Lightfoot's self-esteem and empowerment emerge from and sustain Clark's
propensity for individual autonomy. And Lawrence-Lightfoot's dialogue and
healing enable the creative interaction, wholeness and purpose, and contribution to
a larger whole that lie at the core of Clark's propensity for meaning. Respect may
thus be understood as describing interactions in which all three human propensities
are supported.

3. Relational Power Dynamics

Lawrence-Lightfoot is explicit about her intent to generate a conception of
respect that departs from traditional views of respect as "involving some sort of
debt due people because of their attained or inherent position . . . . [; r]espect [that]
implies required expressions of esteem, approbation, or submission." 46 Her interest
is instead in how "respect creates symmetry, empathy, and connection in all kinds

140. See MARY E. CLARK, IN SEARCH OF HUMAN NATURE 99 (2002) ("Flexibility is the ultimate
hominid adaptation . . . ."). Specifically, Clark contends that human flexibility and the ability to adapt
are the hallmarks of our species. Moreover, the innovations that enabled and continue to enable such
adaptation are primarily cultural and social, rather than genetic and individual. Id. at 120-25.

141. Id. at 57-59.
142. Id. at 124.
143. Clark describes this third human propensity as characterizing our species alone (in comparison

to the first two, which she describes as applying to other primates as well). Id. at 58.
144. See id. at 233-37 (discussing consequences for individuals and societies as a whole when people

begin to question the meaning of their lives).
145. Compare LAWRENCE-LIGHTFOOT, supra note 128, at 13, with CLARK, supra note 140, at 57-59.
146. LAWRENCE-LIGHTFOOT, supra note 128, at 9.
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of relationships, even those, such as teacher and student, doctor and patient,
commonly seen as unequal." 47

Implicit in Lawrence-Lightfoot's statements is a view of power as relational.
In this view, power is not something tangible that people possess. Power, rather,
describes the quality of people's relationships or interactions with others.148

Almost a century ago, Mary Parker Follett, the foremother of the modern
conflict resolution movement, initiated this insight of power as relational and,
especially, as having the potential for symmetry. Follett's vision of "power-with"-
as distinct from "power-over"' 49-- emphasizes that power refers to how people are
situated with respect to each other, that nontraditional conceptions of power are
possible, and that one of the possible relational configurations is egalitarian.10

In a similar fashion, anti-globalization organizer Starhawk distinguishes
"power-with" and "power-among" relationships from traditional "power-over"
conceptions of power.'s' Again, there is recognition that power can arise from
something other than force: power of this sort "could also be called 'influence,'
'prestige,' or 'moral authority.' It's based on respect." 152

Overall, respect may be understood as: (1) manifesting power-with
relationships, which enable healthy connection; (2) grounded in "power-from-
within"'5 3 identity, which serves as the basis for autonomy; and (3) leading to
power-among relevance, which opens a path to the creation of meaning through
contribution to the group.

4. The Relationship-Identity-Relevance Framework

When I project these insights on respect and power back onto my own civic
experiences, I see the search for respect in the Lawrence-Lightfoot sense deeply
embedded within those experiences. At Drew, in developing lines of
communication with different members of the school community, I discovered that
connection and the establishment of "power-with" relationships through curiosity
and attention were indispensable in constructive civic life. In my work with the

147. Id. at 9-10.
148. For a fuller description of power as relational, see IRIS MARION YOUNG, JUSTICE AND THE

PoLITICS OF DIFFERENCE 30-33 (1990).
149. MARY PARKER FOLLETT, PROPHET OF MANAGEMENT: A CELEBRATION OF WRITINGS FROM THE

1920s, at 103-09 (Pauline Graham ed., 1995). In the context of conflict resolution, Follett saw power-
with relationships as allowing parties to go below the surface of positions to find solutions that address
the interests of all concerned-an insight that opened horizons beyond an exclusively win-lose view of
dispute resolution. See Mary Parker Follett, Power, in DYNAMIC ADMINISTRATION: THE COLLECTED
PAPERS OF MARY PARKER FOLLETT 66, 75-76 (Elliot M. Fox & L. Urwick eds., 2d ed., 1973)
[hereinafter Follett, Power] (describing "legitimate power" as having a circular behavior in which two
parties can simultaneously influence each other).

150. See Follett, Power, supra note 149, at 66-87 (explaining that power does not have to rely on
coercion between unequal parties).

151. STARHAWK, WEBS OF POWER: NOTES FROM THE GLOBAL UPRISING 174 (2002) [hereinafter
STARHAWK, WEBS OF POWER].

152. Id.
153. Id. at 6-7 ("[T]he word 'power' itself comes from a root that means 'ability'...Power from

within is unlimited..."); see also STARHAWK, TRUTH OR DARE: ENCOUNTERS WITH POWER,

AUTHORITY, AND MYSTERY 9 (1987) (comparing "power-over," "power-from-within," and "power-
with").
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school district's minority achievement initiative, I saw the importance of
developing a coherent group identity that embraced all members of the school
system in ways that forged self-respect and empowered them in a "power-from-
within" manner. In the Veitch Street proceeding, I experienced the need for healing
that accompanies interruption of dialogue and disregard for contribution, efforts to
create meaning and relevance, and the pull to exercise "power-among."

The three aspects of respect, the three human propensities, and the three
relational power dynamics thus echo the relationship-identity-relevance triad of
civic experience. Relationship weaves together the threads of curiosity, attention,
connection, and power-with. Identity comprises empowerment, self-esteem,
autonomy, and power-from-within. Relevance grows from dialogue, healing,
meaning, and power-among. Respect thus embodies what individuals are seeking in
civic life-not only from government (other citizens acting with the imprimatur of
government), but also from each other.154

C. Civic Engagement

Around 2000, 1 began working with Melinda Patrician, a fellow parent, to
enhance overall civic engagement in Arlington County. We were selected by the
county government to conduct a research project on people's engagement in civic
life."' For this project, we conducted conversations'16 with well over a hundred
members of the Arlington community-those who were active in public affairs as
well as those who were not, residents and business people, county employees,
youth, young adults, and minorities.'

The overarching theme that became apparent in these conversations is that
citizens judge their civic experiences by the quality of the individual, interpersonal

154. Without endorsing a particular theological tradition, I note that there are revealing parallels
between civic relationships and other normative work. The thinking within the Jewish tradition of
theologian Martin Buber and psychotherapist and Holocaust survivor Viktor Frankl offers one example.
Buber celebrated human-to-human connections that are "I-Thou," which consist of authentic encounter
and interchange between two actualized human beings who each recognize the other as such. See
generally MARTIN BUBER, I AND THOU (Walter Kaufman, trans., 1970) (emphasizing rewarding
relationships-the experience of a person relating to another as a fellow human being rather than as a
satellite or mask or puppet (Buber's "I-It" mode of interaction)-that nourish both bonding and
autonomy). Frankl characterized people as intrinsically searching for meaning. VIKTOR E. FRANKL,

MAN'S SEARCH FOR MEANING: AN INTRODUCTION TO LOGOTHERAPY 99 (Ilse Lasch trans., 1956). This
search for meaning may be a metaphysical one, an effort to understand one's place in the cosmos, or it
can be bound up with our experienced existence as individual members of a group.

155. See Melinda D. Patrician & Palma . Strand, Arlington's Changing Story, 5-7 (2003),
http://papers.ssm.com/sol3/papers.cfm?abstract id=1510267 (discussing research project designed to

understand civic engagement in Arlington County).
156. "Conversations" is a better word than "interviews" because there was no fixed line-up of

questions or specific protocol. We had some general prompts, but the questions were open-ended to

allow us to concentrate in the varying meetings on the different aspects of people's experiences and how

they perceived them. These were for the most part one-on-one conversations, but we also met with some

community members in small groups. See id. at 61-62 (detailing methodology and referring to

interviews as "conversations").
157. See id. at 62-63 (detailing number of interviewees, racial demographics, and interviewees'

occupations).
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interactions that make up those experiences. "Citizens,"' 8 we observed, "take [their
civic engagement] experiences personally."' 59  More specifically, three
"touchstones" as to what people are seeking in civic or public life emerged from
the study:

civic conversation;
* inreach;160 and
* civic governance.' 6'

These touchstones were reinforced by additional conversations that we conducted a
few years later with members of other communities around the country during a
related project for a national foundation.162

Civic conversation "highlights the importance of broad-based discussions and
connections among diverse groups and organizations" to "articulate core
community values [and] develop a shared story about the community." 63 The
citizens we spoke to envisioned building personal relationships with other
community members to develop a sense of connection and an overarching
community well-being and direction. Civic conversation is about creating
relationships: the need for such crosscutting relationships explains the importance
of my phone time at Drew.

Inreach recognizes that "meaningful civic engagement happens in many
different contexts and institutions."l 64 Most citizens enter and contribute to
community life through organizations such as PTAs, neighborhood groups, sports
leagues, dance groups, faith communities and the like. Inreach calls on all the

158. For the purposes of the study, we defined "citizen" generously to encompass anyone who

participated in the life of the community. Id. at 15. People who worked in Arlington but didn't live there

were citizens. Similarly, immigrants who had legal citizenship elsewhere but who resided in Arlington

were Arlington citizens. We thus took a de facto rather than de jure view of citizenship. See also

ARLINGTON FORUM, Civic ENGAGEMENT: A GUIDE FOR COMMUNITIES 1 (2006), available at

http://papers.ssm.com/sol3/papers.cfm?abstract id 1510276 (defining "citizen" as inclusive of business

owners and employees, government staff, other community partners, and residents).
159. Patrician & Strand, supra note 155, at 22. This conclusion has all kinds of practical

implications. If you are an elected official who wants constituents to walk away from an interaction with

City Hall or the County Courthouse or the State Capitol feeling positive about the government, make
sure that the flesh-and-blood person they deal with is courteous and helpful and that people feel that

they were listened to when decisions are made, regardless of how the final decision goes. If you are a

civic group, PTA, or trade association who cares about diversity in your community, call up the leader

of a group that manifests that diversity, invite him or her to talk over coffee, and listen to how the world

looks from where they stand. If you are organizing an event and you want people-even members of

your own organization-to come to an event or meeting, don't just send out a written or e-mail flyer.

Pick up the phone, call a few key people, and get them to commit to coming and to calling additional

folks.
160. "Inreach is acknowledging the civic, public role within our everyday lives and the institutions

within which we operate." Strand, supra note 2, at 635 n.164.
161. We originally used the term "democratic governance" but changed it to "civic governance" to

emphasize interactions among citizens (including public officials). Compare Patrician & Strand, supra
note 155, at 36 (referring to "democratic governance" as a fundamental touchstone), with ARLINGTON

FORUM, supra note 158, at 4 (referring to "civic governance" as a fundamental touchstone).
162. See ARLINGTON FORUM, supra note 158 (discussing various civic engagement conversations

with people from other cities and counties).
163. Id. at 5.
164. Patrician & Strand, supra note 155, at 35.
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organizations and institutions of a community-public and private, formal and
informal-to see themselves as part of the civic fabric and to actively embrace that
role in how they operate. Inreach is about bringing individual and collective
identities into alignment: My work on the Superintendent's committee regarding
achievement gaps constituted inreach in that it sought to create a shared identity
infused with a passion for educational equity for the school system overall. "I

Finally, civic governance manifests a conviction that "civic engagement is ...
about real power in public decision-making."' 66 People want to be more than
"window dressing." 67 Civic governance entails a shift "away from a conception of
power as being tightly held by public officials and toward a conception of power
involving shared initiative and responsibility."' 68 Civic governance is about
ensuring that citizens are relevant: An interference with this relevance was what I
experienced in the Veitch Street process.

The civic engagement studies thus reaffirmed the importance of the three
themes of relationship, identity, and relevance identified previously. At the group
level, relationship manifests itself as civic conversation, identity as inreach, and
relevance as civic governance. The individual themes and the group touchstones
are thus like similar triangles representing comparable dynamics but at different
scales.

An additional revelation of the civic engagement studies was the importance
of stories. Stories lie at the core of people's experiences and perspectives, and it
was from individual stories that the civic engagement touchstones emerged. In fact,
though I have described the touchstones through definition, their true mode may be
story:

* Civic conversation occurs when people tell their own stories and listen to
those of others.

* Inreach ensures the connection between the story of a group, organization,
or institution and the stories of the individuals within it.

* Civic governance happens when decisions for a group reflect the stories of
all those who are affected.

165. Because identity is socially constructed, associating with others not only grounds the co-
evolution of social norms and law but the formation of identity as well. Cf Robert M. Cover, Foreword:
Nomos and Narrative, 97 HARV. L. REV. 4, 32 (1983) (discussing freedom of association as the core
constitutional prerogative).

166. Patrician & Strand, supra note 155, at 36.
167. Id. at 33. Also, the civic sphere and civic engagement-the participation of citizens in social life

relevant to the group and law-as-story-encompass not just the traditional sphere of politics and
government but other organizations and institutions as well. Schooled though we are in the public-
private demarcation, this broader reach of "civic" recognizes that how we interact in all the contexts of
our lives spills over one to another. In this view, "civic" extends to businesses, families, and other
contexts we don't traditionally conceive of in this way. See infra note 253 and accompanying text. Cf
GABRIEL A. ALMOND & SIDNEY VERBA, THE CIVIC CULTURE: POLITICAL ATTITUDES AND

DEMOCRACY IN FIVE NATIONs 31-32 (1963) (emphasizing civic culture as being within the traditional
sphere of politics and political culture).

168. ARLINGTON FORUM, supra note 158, at 7. A common counter to the idea of civic governance is
the observation that public officials are abdicating their responsibility when they share power with
ordinary citizens. One response to this is that public officials' first imperative is to promote the common
good to the best of their ability; if sharing power facilitates greater progress, then it is entirely consistent
with the responsibility of public officials.
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Stories are the lifeblood of the civic, the DNA of a civic body.' 6 9

D. Civic Networks

Respect was the common thread in my own civic experiences. Was there also
a pattern underlying the observations of civic engagement at the community level?
An understanding of social networks, and small-world social networks in
particular, explains these observations in structural terms.

1. Empirical Work

In the 1980s, Italy implemented a new governmental structure in all of Italy's
regional jurisdictions."' Sociologist Robert Putnam took this as an opportunity to
examine the effectiveness of the same formal structures in various locations. He
found, first, that governments with the same structure exhibited significant variance
in their effectiveness and, second, that the presence or absence of "civic networks"
was the determinative factor in this variation: Where such networks flourish
(northern Italy), governments more effectively serve their citizens; where such
networks are absent (southern Italy), governments that are formally the same are
less effective.''

Putnam describes how crosscutting horizontal networks that are "web-like"
(egalitarian) rather than "maypole-like" (hierarchical) enhance a community's
chances "that its citizens will be able to cooperate for mutual benefit."' 72 Web-like
networks join individuals at various levels in multiple institutions in roughly
horizontal ways. The resulting communication and trust facilitate norms of mutual
cooperation.'7 " These civic networks contrast with networks that join individuals in
vertical hierarchies, which inhibit communication and the development of trusting
relationships and cooperative norms.17 4

Putnam's observations are consistent with the discussion of respect above.
When people are joined in web-like social networks in ways that defy ranking,

169. In conducting these conversations, I experienced first-hand the story-building and emergence
process Keith Sawyer calls "collaborative emergence." R. KEITH SAWYER, SOCIAL EMERGENCE:

SOCIETIES AS COMPLEX SYSTEMS 210-11 (2005). I saw the collective themes or system-level
touchstones emerge from the individual stories. This experience led to the perspective of law as an
emergent story presented in my earlier article. See Strand, supra note 2.

170. See ROBERT D. PUTNAM, MAKING DEMOCRACY WORK: CIVIC TRADITIONS IN MODERN ITALY

38-47 (1993) [hereinafter PUTNAM, DEMOCRACY] (discussing the trend of "deepening regional
autonomy" in Italy throughout the 1980s).

171. Id. at 67-68. Putnam's later work on social capital in the United States, BOWLING ALONE: THE
COLLAPSE AND REVIVAL OF AMERICAN COMMUNITY (2000), is better known, but has a different
emphasis [hereinafter PUTNAM, BOWLING ALONE]. See infra text accompanying note 179 (emphasizing
system-level effects of social interactions).

172. PUTNAM, DEMOCRACY, supra note 170, at 173.
173. See id. at 173-74 (discussing the mutual cooperation and communication resulting from

horizontal civic networks).
174. See id at 174 ("A vertical network, no matter how dense and no matter how important to its

participants, cannot sustain social trust and cooperation."); see also Karen S. Cook & Russell Hardin,
Norms of Cooperativeness and Networks of Trust, in SOCIAL NORMS 327 (Michael Hechter & Karl
Dieter Opp, eds., 2001) (differentiating roles of norms [small groups] and trust [larger, overlapping
networks]).
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interactions of respect are more likely to occur. These "horizontal" relationships are
more likely to be "power-with," interactions are not seen as zero-sum, and trust can
take root. Cooperation ensues, which enhances the capacity of the whole.
Governmental effectiveness increases.

Hierarchies, in contrast, are constructed of "power-over" relationships that are
less consistent with respect. Hierarchies prevent those below from exercising
autonomy and inhibit meaningful connections with those above. Everyone's ability
to fully develop meaning is stunted because of distrust and fear, and the capacity of
the whole is diminished.1 5 Governmental effectiveness decreases.

2. Social Networks-Webs and Hierarchies

Putnam's observations about web-like civic networks fit into a larger body of
work on social networks. In general, networks consist of nodes and links.' In
social networks, people are the nodes and relationships are the links. The very act
of considering people as a social network says something important: Because both
links and nodes are components of the network, relationships as well as individuals
comprise it; a network cannot be described by its individuals or nodes alone. This
awareness of the relationality of individuals squares with the observations above."'

The structure of a network affects its character and how it functions.' ' The
two archetypal social networks are webs and hierarchies, though most social
networks are mixtures of the two. Links in a web tend to be more alike:
Relationships are more similar when the individuals linked have no assigned status.
In contrast, links in a hierarchy tend to be more different: Relationships between
superiors and inferiors are quite different than those between peers.

Conversely, the type of relationships that predominate in a network affects its
structure. Interactions of respect, which are inherently power-with, join people

175. See CLARK, supra note 140, at 254-62 (analyzing how people in hierarchies are prevented from
discovering their meaning because of their pre-determined roles in society).

176. See, e.g., MARK BUCHANAN, NEXUS: SMALL WORLDS AND THE GROUNDBREAKING SCIENCE OF

NETWORKS 85 fig.9 (2002) (depicting distribution of Internet network nodes according to the number of
links they possess); ALBERT-LASZLO BARABASI, LINKED: THE NEW SCIENCE OF NETWORKS 71 fig.6.1
(2002) (depicting different distributions of networks' nodes and links). For example, a network can be
computer terminals (nodes) and electronic connections (links), like the Internet. A network can also be
electric producers and consumers (nodes) and power transmission lines (links), like the electric power
grid. A network can also be cities and towns (nodes) and paved roadbeds between them (links), like the
highway system.

177. See supra text accompanying notes 140-152 (discussing the importance of interpersonal
relationships and human interactions in achieving individual and social development). As Kenneth J.
Gergen has said, "I am linked, therefore I am." KENNETH J. GERGEN, RELATIONAL BEING BEYOND SELF
AND COMMUNITY 400 (2009).

178. In a transportation network, for example, it matters whether one has to travel through a hub to
reach other locations or whether there are multiple routes to one's destination. The former structure is
susceptible to disruptions and gives the hubs a lot of control. The latter structure gives travelers more
options and is less susceptible to disruptions because there are more alternatives. Our air travel system is
generally based on hubs; our interstate highway system on alternatives. Hub systems are hierarchical in
that people flow to and from centralized points; systems in which people flow in a more decentralized
manner are webs. Further, the nature of the links in a hub system will differ from the nature of the links
in a web system: Hub-system links will vary considerably in the volume of traffic they can
accommodate; eb-system links will be less differentiated.
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horizontally. Myriad horizontal relationships form webs-networks in which
people are connected to miscellaneous others, often across institutional lines.
Power-over interactions, in contrast, join people vertically in hierarchies-
networks in which people are connected to others in ways that create directional
conduits for resources and authority.

3. Social Networks-Bonds and Bridges, Small Worlds, and Weak Ties

Putnam's later work identifies an important additional aspect of social
networks: the distinction between bonding and bridging relationships.'7 9 Bonding
relationships are those that hold "like" people together. Bridging relationships are
those that join people who are "not alike." Bonding relationships describe the
individual interactions within a social group; bridging relationships look to the
connections between social groups.

Individuals form bonded groups through proximity or common identity or
interest. In down-to-earth terms, most of us interact most of the time with the
people in our close-at-hand communities or networks-our families, our
neighborhoods, our schools, our workplaces, our faith communities-the places,
institutions, and organizations where we "belong." And many of the people within
those local groups and communities also interact with each other. Our family
members know each other, as do our neighbors, colleagues, and so forth. These
networks are close-knit by virtue of the interwoven relationships within them, and
bonding relationships create these clumps.

Bridging relationships join people from different bonded groups. A former
student moves to another country; a colleague retires to a warmer climate; a
neighbor's child attends a magnet school; two churches work together on a joint
service project. Each of these provides a link that joins one bonded group to
another.

Social networks comprised of more intensely bonded groups linked by looser
bridging relationships are called small-world networks.s 0 In such networks, it is the
bridging relationships, or weak ties, that hold the network as a whole together.'"'
Paradoxically, though weak ties are more tenuous in terms of the dyads they create,
they are the sinews of the network as a whole; they dramatically decrease the
degrees of separation between various individuals in the overall population and
create a single network from disparate groups.'82

179. PUTNAM, BOWLING ALONE, supra note 171, at 22-24. In this later work, Putnam's attention

moves from individual-level interactions to system-level effects. From this bird's-eye view, Putnam
sweeps together many different kinds of social connections into the catchall category of "social capital."

Id. at 19-28. Essentially, he makes the statistical case, in the context of the United States, that social

connections at the individual level generally lead to better system-level outcomes in areas such as
education, health and happiness, economic prosperity, safe neighborhoods, and democracy. Id. at 296-
349.

180. See generally BUCHANAN, supra note 176, at 56 (finding that the degree of separation between
actors linked together by having acted together in a film was very small despite the number of actors
listed on the Internet Movie Database).

181. Id. at42-44.
182. Id. at 55; PETER CSERMELY, WEAK LINKS: STABILIZERS OF COMPLEX SYSTEMS FROM PROTEINS

TO SOCIAL NETWORKS 195-96 (2006) (citing examples of how women maintain weak links in society

and stabilize groups). Illustration from Joshua Porter, Weak Ties and Diversity in Social Networks,
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Civic networks thus bind a society together in a diverse, non-assimilationist
web comprised of clumps of different groups joined together via loose, but
respectful, interactions. In such a network, not everyone needs to belong to the
same racial or ethnic group, join the same bowling league, embrace the same faith,
subscribe to the same political party, or speak the same language. The "bonded"
groups can be celebrated as safe havens: places of nurturing and identity
building.' The bridging relationships/weak ties are essential, however, for without
them the overall network loses its integrity, and distinct networks are created.
When social networks are isolated, some can be easily marginalized, which is
antithetical to a broad-based conception of the civic. Civic social networks, then,
are both web-like and small world.

Putnam's bonding and bridging relationships also explain how small civic
webs become larger ones, how the civic is taken to scale.'8 4 Self-organizing
networks such as social networks created by the individuals who comprise them are
nested. Nesting means that smaller networks can become sub-networks in larger
networks.' Small communities of people, sub-networks, become nodes of a larger
social network when people within them create bridges to people in other groups,
other sub-networks.

These larger networks are joined into still larger networks through further
bridging relationships and so on up the scale. While most individuals interact most

BOKARDO: THE BLOG OF JOSHUA PORTER, fig. 1 (Oct. 5, 2007), http://bokardo.com/archives/weak-ties-
and-diversity-in-social-networks.

183. Though there is limited analysis of this point, my own experience and indirect observations by
others suggest that people who learn trust and reciprocity in their intimate communities are better able to
offer and receive it outside those communities. See RICHARD T. PASCALE, MARK MILLEMANN & LINDA

GIOJA, SURFING THE EDGE OF CHAOS: THE LAWS OF NATURE AND THE NEW LAWS OF BUSINESS 273-75
(2000) (discussing Southwest Airlines as an example of an organization that focuses on creating positive
internal relationships ["employees first"] as its top priority based on the assumption that positive
external relationships and results [with customers and for shareholders] will follow).

184. PUTNAM, BOWLING ALONE, supra note 171, at 22-24.
185. CSERMELY,supra note 182, at 32-33.
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of the time with a few other individuals close at hand (within the clumps or bonded
groups), there are also, in most local communities, at least some individuals who
have long-distance, bridging relationships with individuals in other bonded
communities. And so the nesting property of these networks results in local,
individual interactions and experiences having the capacity to make a difference in
larger-scale social movements and larger collective law-stories.186

4. Political Insights

This sociological view of the civic as based on small-world social networks or
webs is consistent with the insights of political scientist and philosopher Iris
Marion Young. Young maintains the importance of groups in society and in terms
of people's identities, asserting "that the ideal of the just society as eliminating
group differences is both unrealistic and undesirable."' She characterizes politics
as the "relationship of strangers who do not understand one another in a subjective
and immediate sense, relating across time and culture."' 8 Inherent in these two
statements is a recognition of both bonded groups and the necessity for interaction
between those groups-for weak ties that link those groups into a larger social
small-world network. Young also emphasizes the importance of the quality of the
weak ties:"[J]ustice in a group-differentiated society demands social equality of
groups, and mutual recognition and affirmation of group differences." 89 Bonded
groups, in other words, should be linked by respectful, power-with bridging
relationships. When group difference is recognized and valued, a working level of
social equality of groups results.

Young's insights hearken back to Clark' 90 and Starhawk,'9' who also link
social structure to the quality of interactions among individuals. Clark,
differentiating between egalitarian and hierarchical cultures, describes "egalitarian
cultures [as] distinguished by mutual respect and trust for all . . . [that] is
manifested by minimal ranking and competition among people . . . ."1
Egalitarianism connotes a "deeply held cultural belief that human beings are, by
nature, due equal respect and of equal value."' 93 Trust and respect for others'
identities correlate to egalitarian social structures in which holders of authority
"stand[] in [the] midst and [are] but one among many."' 94

Similarly, Starhawk associates power-with relationships with webs of multiple

186. See SAWYER, supra note 169, at 210-11 (proposing that although interactional frames, or
collective social facts, are created by individuals through collective action, they are "analytically
independent of those individuals, and [have] causal power over them").

187. YOUNG, supra note 148, at 191.
188. Id. at 234.
189. Id. at 191.
190. CLARK, supra note 140.
191. STARHAWK, WEBS OF POWER, supra note 151.
192. CLARK, supra note 140, at 252.
193. Id. at 250. "In hierarchical societies, [by contrast], the task of the cultural narrative is ... to say

why it is 'natural' and 'right' for some to have power, wealth, status and control, and othqrs to have very
little or none." Id. at 254.

194. Id. at 258. By comparison, the ranking of identities correlates to hierarchical social structures in
which holders of authority are "outside, aloof, above." Id.
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overlapping relationships in which resources and initiative are shared.'" In webs,
there is an Escher-like dynamic in which one person's hand creates the hand that in
turn creates it.196 While neither Clark nor Starhawk refers to groups in the same
way Young does, their insights also emphasize the link between egalitarian, power-
with interactions and non-stratified social structures.

5. Civic Networks and Civic Engagement

The description of the civic in network terms meshes with the civic
engagement touchstones identified above.

* Civic conversation'7 emphasizes the need for people throughout a
community to share stories and experiences so as to create bridging
relationships of respect among members of disparate, bonded groups.
Civic conversation ties the diverse parts of a community together into a
small world social network and protects against balkanization and
polarization.

* Inreach'98 focuses on people working in their bonded groups, organizations,
and institutions to develop and strengthen shared identities so as to
articulate their stories. Inreach enables the respectful bonding
relationships that provide a solid launching pad for entering into civic
conversation and creating bridges.

* Civic governance'99 recognizes people's propensity to find and create
meaning via membership, participation, and contribution. Civic
governance becomes possible when both inreach and civic conversation
are occurring and especially when they are taking place between citizens
in and outside government.

Overall, webs of relationships create civic conditions in which individuals are
members of multiple groups, in which their identities are multi-dimensional, and in
which bonded groups are loosely joined via bridging interactions into a sprawling
but equitably interconnected whole. These webs are comprised of individuals
interacting respectfully within and between clumps. By virtue of this small-world
network, each individual is connected by a relatively small degree of separation
and via horizontal ties to every other individual. This increases the chance that the
story of any given individual will contribute and thus be relevant to the collective
stories-including law-stories-that emerge from the society as a whole.

195. STARHAWK, WEBS OF POWER, supra note 151, at 171, 174-75.
196. M.C. Escher, Drawing Hands (1948), available at http://www.meescher.com/Gallery/back-

bmp/LW355.jpg; see STARHAWK, WEBS OF POWER, supra note 151, at 170 ("Hierarchies [on the other
hand] run on power-over: the entitlement and ability of some groups to control others, extract their labor
or resources, and impose sanctions or punishment."); see also JOHN PAUL LEDERACH, THE MORAL
IMAGINATION: THE ART AND SOUL OF BUILDING PEACE 78-86, 101-11 (2005) (discussing web making

and social geography in the context of peace building).
197. ARLINGTON FORUM, supra note 158, at 5.
198. Strand, supra note 2, at 635 n.164.
199. Compare Patrician & Strand, supra note 155 (discussing civic engagement practices in

Arlington County, Virginia), with ARLINGTON FORUM, supra note 158 (offering a set of touchstones and
questions to help people understand the need for civic engagement).
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III. THE "CIVIC"-NESS OF HARVEY, JANE, AND JAMES

As I view the socio-legal movements from Part I through the civic lens crafted
in Part II, three familiar themes emerge: (1) relationships correspond to civic
conversations that forge bridges joining diverse groups, enabling the development
of a civic law-story and the evolution of sustainable law; (2) identity in the form of
a strong group story and consciousness facilitated by inreach nurtures the
supportive in-group bonds that ground civic interactions between members of
different groups and ensure the articulation of diverse stories; and (3) relevance, as
evidenced by small-world civic networks, puts ordinary citizens within reach of
those who make decisions for the whole group, enabling civic governance and the
emergence of resonant law from voice that gives meaning to civic engagement.

A. Relationships Bridge Social Divides

To be accepted as a widespread social norm, law must resonate with those
whom it addresses. Formal law is more likely to resonate if it emerges from the
voice of a broad range of community members.2m Deep social chasms interfere
with both voice and resonance and the evolution of law. Conversely, relationships
that reach across social, cultural, or political divides pave the way for sustainable
socio-legal change.

Such change occurred in the context of law governing race relations after
Brown v. Board of Education.201 The organizing of the Civil Rights Movement
created crosscutting relationships between White people and Black people,
Northerners and Southerners. These relationships propelled the Movement forward
to the national legislative successes embodied in the Civil Rights and Voting
Rights Acts of 1964 and 1965, a decade after Brown.202

1. Relationships in Gay Rights, Abortion, and Gun Control

The gay rights movement, through widespread coming out beginning in the
late 1970s and accelerating through the 1980s and beyond, laid the groundwork for
the shift from Bowers in 1986 to Lawrence in 2003. Civic conversation in the form
of coming out connected gay and straight "camps" through personal relationships
between people in each. These interactions enabled the sharing of GLBTIQ life
experiences with the straight majority, the dissemination of those stories
throughout the population at large, and the emergence of a collective story that
incorporated those life experiences. From this vantage point, Bowers was on shaky
ground from the moment it was decided. 203

Abortion stands in sharp contrast. The Supreme Court declared Roe law in
1973, but there has been little civic conversation to heal the division in the
population with respect to abortion that became apparent after Roe. Instead,

200. Strand, supra note 2, at 642.
201. 347 U.S. 483 (1954); see also Strand, supra note 2, at 615-17 (discussing MICHAEL J.

KLARMAN, FROM JIM CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE STRUGGLE FOR RACIAL
EQUALITY (2004)).

202. Strand, supra note 2, at 617.
203. See discussion at supra note 20.
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massive amounts of time and energy invested in organizing like with like have
hardened the divide. 2

04 Privacy and silence have inhibited the creation of space for
personal stories. Instead, much of the rhetoric (on both sides) has asserted that
other stories are illegitimate and should not be heard.

Progress on gun control and gun rights is also impeded by deep social
divisions reinforced by advocacy groups. On the gun rights side, Charlton Heston's
broad-brush pronouncements have painted over the fact that many supporters don't
fully buy his story.20 5 Yet the NRA has employed a "slippery slope" argument to
oppose the development of a more textured view.2 06 Gun control groups, for their
part, have disdained grassroots organizing that could elicit variegated life
experiences, person-to-person interactions, and storytelling.2 07 The camps remain
disconnected from each other.

Most fundamental to the emergence of a civic law-story is the presence of
civic conversation that bridges pertinent social divides. Such civic conversation is
decentralized and personal, and often consists of storytelling. The importance of
stories is a major lesson of the gay rights movement. In contrast, where stories are
not told (abortion) or neither articulated nor shared across social lines (gun
control), progress toward a civic law-story stalls.

2. The Effects of Process Decisions on Civic Relationships

One noteworthy aspect of the histories of all three movements is how actions
by formal lawmakers expand or contract the spaces for stories from which bridging
relationships are forged. Romer v. Evans, for example, helped to ensure space for
stories related to gay and lesbian experiences through localized political action.208

The Defense of Marriage Act may have encouraged voice by ensuring-at least for
a time-fifty different public conversations on the issue of same-sex marriage or,
in a sense, one large national conversation with fifty voices. Every new state

204. This is not the same as saying that the Court should not have decided Roe as it did; just as it is
not the same as saying that the Court should not have decided Brown v. Board of Education as it did.
The point, rather, is that Roe, like Brown, is not sufficient on its own. Ella Baker described the NAACP
as an organization that was "too wrapped up in legalism;" her point was not that legalism isn't a valid
strategy but that legalism by itself isn't enough. FUNDI: THE STORY OF ELLA BAKER (Fundi Productions
1986). To consolidate abortion rights, advocates could look to the Civil Rights Movement for guidance
and discern that organizing to achieve national legislation confirming the Roe right, though not easy,
would represent a significant step toward their goal.

205. See Kahan & Braman, More Statistics, supra note 98, at 1311-18 and accompanying text
(discussing how individuals weigh the evidence in the gun-control debate and why individuals tend to
draw conclusions that are moral and not consequentialist).

206. See Dennis A. Henigan, Book Review, Out of Range: Why the Constitution Can't End the Battle
Over Guns - Mark V. Tushnet, 60 J. LEGAL EDUC. 321, 337 (2010) (arguing that the "slippery slope"
argument "is how the NRA uses the fear of ultimate gun confiscation to rally gun owners against gun
regulations they actually support on the merits").

207. See Goss, supra note 91, at 696 ("From the start, the gun control 'movement' was going to be
oriented toward elite politics at the national level, rather than mass political or social change at the
grassroots.").

208. See Romer, 517 U.S. at 624, 635-36 (holding that Amendment 2 to the Colorado Constitution,
which would repeal, rescind, and prohibit "all legislative, executive or judicial action at any level of
state or local government designed to protect . .. homosexual persons or gays and lesbians," violated the
Equal Protection Clause).
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development sets off reverberations that cross state lines, 209 and each one continues
that overall conversation. 2 10 State decisions on same-sex marriage constitute a
back-and-forth process in which collective voices are expressed through various
processes. They maintain lines of communication through which a broader social
consensus may eventually be reached. 211

Roe, in contrast, may have constricted the space for voice by rendering pro-
choice stories largely unnecessary. Legislators who use Roe as "cover" by voting
pro-life against their own convictions exacerbate this effect. As noted above, it
does appear that the Supreme Court's abortion jurisprudence reflects the essential
mores of the country,212 which endorse a right to choose abortion generally but also
express uneasiness with allowing its unfettered or indiscriminate exercise. 213 But
the iterative process engaged in by the Court in abortion jurisprudence since 1973
has not achieved substantial progress in the nation as a whole working through the
abortion conflict through civic conversation. The covert nature of the conversation
renders abortion law susceptible to constant challenge because the majority of the
population, which may well support the Court's decisions, has not explicitly
spoken-to the Court or to each other.

As to civic conversation on guns, the available space has been reconfigured by
recent Supreme Court decisions on the Second Amendment. Though the precise
parameters are unclear, Heller and McDonald set limits on the discussion of gun
rights and gun control by mandating certain constitutional protections.2 14 As with
abortion, these decisions channel debate into the judicial forum rather than other
potential arenas of discussion. The one bright spot may be that by foreclosing the

209. The electoral recall of three Iowa Supreme Court justices who held same-sex marriage to be
constitutional, for example, was noted nationally and caused an apparent infusion of substantial out-of-
state funds into the Iowa election process. A.G. Sulzberger, Ouster of Iowa Judges Sends Signal to
Bench, N.Y. TIMES, Nov. 3, 2010, http://www.nytimes.com/2010/11/04/us/politics/04judges.html.

210. This more formal conversation may be entering a new phase of active participation by federal as
well as state courts. In 2010, two U.S. District Courts granted relief from constraints on same-sex
marriage. In Massachusetts v. U.S. Dept. of Health and Human Services, the court upheld a challenge to
DOMA based on the assertion by the Commonwealth that the Act caused it to discriminate between
same-sex and other marriages. 698 F. Supp. 2d 234, 252-53 (D. Mass. 2010). In Perry v.
Schwarzenegger, the court invalidated California's Proposition 8 on Equal Protection grounds. 704 F.
Supp. 2d 921, 1003 (N.D. Cal. 2010). Especially with respect to the latter case, there has been concern
that an eventual Supreme Court ruling might "not only stall gay rights but set the movement back."
Leslie A. Gordon, Marriage Proposal, A.B.A. J., Sept. 2009, at 18. The unusual procedural posture of
the case, with the named defendants declining to defend or appeal, makes its future uncertain. See Perry
v. Schwarzeneggar, 628 F.3d 1191, 1193 (9th Cir. 2011) (certifying to the Supreme Court of California
the question whether defendant-intervenors have standing under California law to appeal a case the
named public officials refuse to appeal).

211. Jonathan Rauch, A More Perfect Union: How the Founding Fathers Would Have Handled Gay
Marriage, ATLANTIC MONTHLY, Apr. 2004, at 88.

212. See FRIEDMAN, supra note 83, at 14 (discussing how the Supreme Court's decisions on an array
of issues, including abortion, have found support in the latest Gallup Poll).

213. Saad, supra note 82.
214. See Heller, 554 U.S. at 635 ("[T]he District's ban on handgun possession in the home violates

the Second Amendment, as does its prohibition against rendering any lawful firearm in the home
operable for the purpose of immediate self-defense."); McDonald, 130 S. Ct. at 3050 (holding that the
Due Process Clause of the Fourteenth Amendment incorporates the Second Amendment right to bear
arms).
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possibility that the use of guns will be prohibited altogether, these decisions have
actually created space for civic conversation by rendering less persuasive the
bogeyman "slippery slope" argument used to curtail discussion.2 15

Civic space, however, is severely cabined by state preemption of local gun
laws. Even within areas of action allowed by the Court's Second Amendment
interpretations, state preemption of local gun laws dampens the ability of people in
different locales with diverse experiences to articulate their own collective stories
about firearms and the worldviews that animate them. The most likely venues for
the generation of diverse collective stories about guns have been declared off-
limits. Compare this to Romer v. Evans's insistence on the availability of such
spaces.2 16

Some have said that the Supreme Court is engaged in conversation with the
American public.2 17 A civic perspective sees the conversation less as a two-way
dialogue between the Court and the public and more as populist Babel that the
Court distills and reflects back to the population as a whole. In this, the Court also
has the ability to either encourage or suppress the Babel itself.

B. Identity Provides Necessary Stories

To say that identity is socially constructed means in large part that we are who
we are because of the various groups of which we consider ourselves a part.

1. Gay Rights and GLBTIQ Identity

Coming out by gays and lesbians creates identity: It is a form of inreach
through which individual and group identities align. Gays and lesbians
acknowledge GLBTIQ affiliation to themselves as well as to others. Telling each
other stories of similar life experiences of sexuality hones and crystallizes both
stories and identities. Once a GLBTIQ identity is created based on shared stories,
interactions with non-GLBTIQ others can forge relationships that bridge to the
broader community. This same process applies to the identities of people in
committed same-sex partnerships. The collaborative emergence of civic law-stories
on gay rights and same-sex partnerships from bridging interactions relies on the
GLBTIQ and same-sex partnership knowledge of and articulation of identity.

2. Abortion and the Identity of Women and Mothers

There is evidence that people's different stances on abortion are tied to their
life experiences and worldviews, specifically of women and motherhood.
Sociologist Kristin Luker's interviews with pro-life and pro-choice activists
describe two distinct identities: "[T]he abortion debate is so passionate and hard-
fought because it is a referendum on the place and meaning of motherhood . .. two

215. Henigan, supra note 206, at 337.
216. Romer, 517 U.S. at 633.
217. See, e.g., FRIEDMAN, supra note 83, at 384 (quoting Supreme Court Justice Ruth Bader

Ginsburg as saying that judges "participate in a dialogue with other organs of government, and with the
people as well").
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opposing visions of motherhood are at war. "218

In the pro-life view, men and women are "intrinsically different," "have
different roles in life," and "motherhood-the raising of children and families-is
the most fulfilling role that women can have."2 19 In this view, abortion is wrong
"because it plays havoc with this arrangement of the world." 22 0 In the pro-choice
view, in contrast, "men and women are substantially equal," "women's
reproductive and family roles [are not] a 'natural' niche but . . . potential barriers to

full equality," and while "women (and men) find children and families a satisfying
part of life, . . . they also think it is foolhardy for women to believe that this is the

only life role they will ever have."2 2 1

Luker's observations suggest that the identity issues associated with abortion
relate to identities of mothers-and women-more generally. Acknowledging this
could open the door to a deeper understanding of the apparently conflicted
American psyche vis-A-vis abortion. After all, while abortion activists may be
characterized as either "housewives" or "feminists," 222 I venture to suggest that
most American women have a foot in each camp, and our weight shifts over time-
hour to hour, day to day, year to year.

It may be a truism to say that the U.S. has not yet come to terms with the role
of women, but that doesn't mean it isn't true.223 Our identity as women, especially
as mothers, as part of the paid work force, and as both, is murky for most, but
clearer and better defined for the pro-life and pro-choice groups. More stories from
those along the entire continuum and more inreach on the part of women in the
middle could help develop an identity for women (and for the men in our lives) that
is more explicit and nuanced, and that has more widespread appeal.2 2 4

3. Guns and Identity?

And what of gun control and gun rights identities? There is an increasing
sense that conflicting cultural orientations or identities underlie the gun debate.2 2

1

218. LUKER, supra note 41, at 193 ("[T]he most recent round of the debate is about something
new ... the abortion debate has become a debate about women's contrasting obligations to themselves
and others.").

219. Id. at 159-60.
220. Id. at 161-62. Moreover, "[plro-life people as a group subscribe to explicit and well-articulated

moral codes," and "abortion offends the[ir] deepest moral convictions." Id. at 174.
221. Id. at 176. In this view, abortion morality is situational and contextual. Id. at 184.
222. LUKER, supra note 41, at 193.
223. Cf Lisa Belkin, The Senator Track, N.Y. TIMES MAG., Dec. 31, 2008,

http://www.nytimes.com/2009/01/04/magazine/04wwln-lede-t.html (discussing why women's unpaid
work does not "count" as valuable experience in the working world, using Caroline Kennedy's potential
Senate run as an example). The creation of space for alternative motherhood (and fatherhood) stories
may thus contribute to progress on abortion.

224. Luker's study offers further civic insights on the polarizing effect of beliefs about abortion. Her
research suggests, for example, that pro-life women activists tend to focus on informal activities and to
bow out of participation in even such child-related organizations as PTAs, Scouts, and church activities.
LUKER, supra note 41, at 204 n.*. This research relates back to the lack of storytelling between those
who identify as pro-life and those who identify as pro-choice. Because these groups rarely occupy the
same social spaces, opportunities for even casual interaction may be minimal. These observations
highlight the importance of women in the middle, whose lives may be more likely to intersect.

225. See Donald Braman & Dan M. Kahan, Overcoming the Fear of Guns, the Fear of Gun Control,
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Gun rights advocates are disproportionately male, White, rural, Southern and
Western, and Protestant. Gun control advocates are disproportionately female,
Black, urban, Northern and Eastern, and Catholic or Jewish. The gun rights
worldview tends toward the individualistic and hierarchical;22

6 the gun control
worldview tends toward the socially bonded and egalitarian.227

That conflict hearkens back to core identity issues related to how people see
themselves, society, and themselves in social context.228 It is thus not surprising
that Black people and women gravitate to one side of the gun debate and White
men to the other: In the U.S., guns were and are intertwined with race and
gender.229

As to race, Maxine Burkett observes with regard to the Second Amendment:

Originally, the militia was meant to protect white settler
communities from Native Americans. The growing number of
enslaved Africans, however, soon supplanted the threat of the Native
Americans, and the emergent mythology of the gun was nourished
by the explicit link between gun ownership and the ability for
solitary white slaveholders to resist uprisings by their slaves.2 30

and the Fear of Cultural Politics: Constructing a Better Gun Debate, 55 EMORY L.J. 569, 569 (2006)
(characterizing the debate surrounding the regulation of firearms as dominated by extreme pro-control
and anti-control forces) [hereinafter Braman & Kahan, Overcoming the Fear]; Kahan & Braman, More
Statistics, supra note 98, at 1313-14 (explaining that the gun control debate is couched largely in
"consequentialist" terms, the salience of which are directly related to the listener's cultural identity; for
instance, individuals supporting gun control may more readily attend to stories of "violent predation,"
while individuals opposed to gun control may more readily attend to instances of "heroic self-
defense."); see also Erwin Chemerinsky, Putting the Gun Control Debate in Social Perspective, 73
FORDHAM L. REV. 477, 477 (2004) (associating stances on gun control with variables such as gender,
political orientation, and geography); Dorf, supra note Il l, at 552-53, 552 n.15 (explaining that gun
control opponents craft their messages in order to appeal to the identities of certain voters). But see, e.g.,
Gertrud M. Fremling & John R. Lott, Jr., The Surprising Finding That "Cultural Worldviews" Don't
Explain People s Views on Gun Control, 151 U. PA. L. REV. 1341, 1343 (2003) (explaining that Kahan
and Braman's model, which uses cultural attitudes to predict individuals' attitudes towards gun control,
actually explains less than two percent of attitudes towards gun control).

226. Specific values related to the former include "freedom" and "self-reliance," while those related
to the latter include "honor," "courage," "obedience to authority," and "patriotism." Braman & Kahan,
Overcoming the Fear, supra note 225, at 577-78; Kahan & Braman, More Statistics, supra note 98, at
1306-07.

227. Braman & Kahan, Overcoming the Fear, supra note 225, at 578; Kahan & Braman, More
Statistics, supra note 98, at 1306-07. The gun control group rejects the possession of guns as "an
important symbol of white male status." Moreover, "[e]very handgun owned in America is an implicit
declaration of war on one's neighbor. When the chips are down, its owner says, he will not trust any
other arbiter but force personally wielded." Braman & Kahan, Overcoming the Fear, supra note 225, at
578 (sources omitted).

228. See supra notes 187-196 and accompanying text (summarizing work supporting the view that
while it may be impossible or unwise to eliminate social groups, social interactions among individuals
can be improved if inter-group relations are characterized by mutual respect).

229. And perhaps other kinds of hierarchies as well. See, e.g., Presser, 161 U.S. at 262-65 (implying
that the Second Amendment did not protect workers who sought to arm themselves to resist private
armies of companies in Chicago).

230. Maxine Burkett, Much Ado About . . . Something Else: D.C. v. Heller, The Racialized
Mythology of the Second Amendment, and Gun Policy Reform, 12 J. GENDER RACE & JUST. 57, 86
(2008).

THE CIVIC UNDERPINNINGS OF LEGAL CHANGE 155Fall 2011]1



TEMPLE POLITICAL & CIVIL RIGHTS LAW REVIEW

United States v. Cruikshank,231 one of the few Supreme Court cases interpreting the
Amendment, is generally cited for its holding (before McDonald) that the
Amendment was not incorporated against the states; what is not frequently
mentioned is that it struck down the convictions of members of a White mob that
lynched Black people who had sought, though ineffectually, to resist with
firearms. 232 Today, "[t]he victims of gun violence are disproportionately young
black males." 233 The history of guns in the U.S. is a racialized history.

As to gender, women were not included as part of the militia at the time the
Second Amendment was framed and ratified.23 4 The story of the Amendment,
moreover, can be understood as deeply anti-feminist. Arthur Austin asserts:
"Deconstructed, the Second Amendment is a legacy of the patriarchal warrior
culture in which women were reified as possessions." 235 Further, the specific ways
in which guns affect women's lives differ from the ways in which they affect men's
lives, though these differences and their implications have not been fully
explored. 236

Given these divergent experiences and stories, the development of an overall
social identity vis-A-vis guns can be seen as being in its very early stages. Stories
that ground a unified identity for gun rights supporters have been articulated for a
long time,237 but the more textured personal stories of individual gun rights
advocates are overwhelmed by the one-dimensional broadcasts of the NRA. 238 The

231. 92 U.S. at 542.
232. Id. at 542, 544-45, 559.
233. Herz, supra note 109, at 60 n.9. This is a story that has been well told in the critically acclaimed

series The Wire (HBO 2002-2008).
234. See Inge Anna Larish, Why Annie Can 't Get Her Gun: A Feminist Perspective on the Second

Amendment, 1996 U. ILL. L. REV. 467, 472, 503 (1996) (noting that the Second Amendment was written
in gender neutral terms, and gender neutral laws often ignore women in application). This is no longer
the case. See id. at 472 n.31 (1996) (citing Nunn v. State, I Ga. 243, 251 (1846) (holding that the
Second Amendment applies to women as well as men)).

235. Arthur Austin, A Primer on Deeons 'etio s "Rhapsody of Word-Plays,"71 N.C. L. REV. 201,
224 (1992). But see Lindsay K. Charles, Feminists and Firearms: Why Are So Many Women Anti-
Choice?, 17 CARDOZO J. OF L. & GENDER 297 (2011) (articulating feminist rationale for gun rights).

236. Research, for example, shows that women in abusive relationships are more likely to be the
victims of homicide if there is a firearm in the home. See, e.g., Jacquelyn C. Campbell et al., Risk
Factors for Femicide in Abusive Relationships: Results from a Multistate Case Control Study, 93 AM. J.
OF PUB. HEALTH 1089, 1089-97 (2003) (analyzing the strong correlation between domestic abuse,
firearm access, and the rate of "femicide"-homicide against women). The policy conclusions that
should be drawn from this, however, are not clear. Compare Larish, supra note 234, at 472 n.26
(concluding that women may use guns for self-protection in domestic abuse situations, in which case
gun control may harm women), with The Facts on Gun Violence, FUTURES WITHOUT VIOLENCE 1,
http://www.endabuse.org/usertiles/file/Children and Families/Guns.pdf (last visited Nov. 22, 2011)
(advocating greater gun control because of gun violence against women in domestic abuse situations).

237. Moreover, the importance of the cultural identity of individualism and hierarchy can be seen in
the vehemence and appeal of associated stories. Clark notes that people feel most threatened when they
fear for their identity. CLARK, supra note 140, at 270. If one's identity is embodied in a hierarchy, being
told that the basis for that hierarchy-or the very fact of the hierarchy itself-is invalid is threatening
indeed.

238. See MARK V. TUSHNET, OUT OF RANGE: WHY THE CONSTITUTION CAN'T END THE BATTLE
OVER GUNs 135-36 (2007) (diagnosing the problem as "getting us to a place where [policies that
accommodate our respective world views] are at the center of our political discussion, instead of the
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stories and identity of gun control advocates, in contrast, are embryonic and
inhibited by a lack of local fora for political action. Both sets of stories, and their
related identities, have yet to engage with deeper stories about empowerment,
about the essential nature of connection, about both the experiential and practical
value of universal dignity and respect-about the very essence of the social
structure we have and seek.239

C. Relevance Grows from Civic Organizing

Where civic networks exist, the people within them are only a few relatively
horizontal steps removed from those who make decisions for the whole group. This
relative openness of conduits for communication offers a plausible possibility of
ordinary people's stories flowing into the collective law-story-the possibility, that
is, of relevance.

1. Civic Organizing

Because the links in social networks are created by the people in those
networks, creating civic networks is something that only we can do. If we cultivate
our own identities and stay in relationship with others, we create a civic network
that ultimately grounds civic governance: Our interactions give rise to the civic. 2 40

As Lawrence-Lightfoot observes: "Respect generates respect; a modest loaf
becomes many. "241

policies and the constitutional arguments that interest groups and politicians use to mobilize their
supporters. . .. [W]e are not as polarized as some political leaders want to make us think we are").
Tushnet, however, does not take the next step and prescribe storytelling among individuals.

239. Such stories may probe beneath issues such as racism and sexism to what physicist and
renaissance scholar Robert Fuller terms "rankism"-whether or not a society at its core rests on the
cultural story that everyone should be treated with dignity. See ROBERT W. FULLER & PAMELA A.
GERLOFF, DIGNITY FOR ALL: How TO CREATE A WORLD WITHOUT RANKISM 1-6, 8-9 (2008)

(explaining the innate human longing for dignity and pointing to "rankism" as the source of violations of
dignity); ROBERT W. FULLER, SOMEBODIES AND NOBODIES: OVERCOMING THE ABUSE OF RANK 2

(2003) ("Racism, sexism, anti-Semitism, ageism ... all depend for their existence on differences of
social rank that in turn reflect underlying power differences, so they are forms of rankism."); cf Joshua
Glasgow, Racism as Disrespect, 120 ETHICS 64, 64-65 (2009) (explaining that racism can infect every
level of society and positing that racism grows out of disrespect). If the underlying identity issues have
to do with the very structure of society, such stories may extend to the ways in which economic and
status inequality create stress not only for individuals but for society as a whole. Social epidemiologists
Richard Wilkinson and Kate Pickett have made the case, for example, that the costs of inequality
include damaged social interactions, lower educational performance, lesser mental and physical health,
more births to teenagers, greater violence, and higher rates of imprisonment and punishment. See
generally RICHARD WILKINSON & KATE PICKETT, THE SPIRIT LEVEL: WHY GREATER EQUALITY

MAKES SOCIETIES STRONGER 49-169 (2009). The stress and anxiety, the status differences or "rankism"
associated with inequality, take a toll. Id. at 31-45. In this view, increased violence in general is a
symptom of inequality; guns are simply an associated symptom. Id. at 136-37; see also JAMES
GILLIGAN, VIOLENCE: OUR DEADLY EPIDEMIC AND ITS CAUSES 110-12 (1996) (concluding that shame,
along with certain preconditions such as the inability to ward off feelings of shame through mechanisms
"such as socially rewarded economic or cultural achievement, or high social status, position, and
prestige," is the primary trigger of violence).

240. Palma . Strand, Forced to Bowl Alone?, THE NATION, Feb. 10, 2003, at 25, 27-29.

241. LAWRENCE-LIGHTFOOT, supra note 128, at 10.
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Civic organizing is an everyday approach to politics and the creation of civic
networks that combines a belief in the role of the citizen with the active approach
of community organizing.2 42 In civic organizing, citizens intentionally strengthen
the civic fabric. Each individual can contribute to the civic network by forging new
civic relationships or overlaying previously hierarchical relationships with the
element of respect. Because all aspects of the civic are capable of being created or
intensified by the people within a social system, anyone-and everyone-can
contribute.

The primary practice of civic organizing is the one-on-one, a technique
adapted from community organizing.2 43 In civic organizing, the overarching goal of
the one-on-one is the creation of a civic relationship, a relationship of mutual
respect that acknowledges each person's disparate identity but also acknowledges
the relevance and value of what each has to offer to the whole. Given the
importance of bridging relationships in the creation of small-world civic networks,
one-on-ones that traverse institutional and other lines of social difference are
especially important in civic organizing.244

Because the focus of civic organizing is decentralized individual interactions
and the emergence of a social web from those interactions, it always has a large
element of improvisation, creativity, and variability. This does not mean that civic
organizing is aimless. As Dorothee Kocks writes of Ella Baker, one of the
preeminent organizers of the Civil Rights Movement: "Do not make the mistake of
confusing improvisation with lack of intent, training or careful discipline.... The
difference is that empowerment is the sought-after result, not . . . any particular use
of that power."2 45

There is awareness, in civic organizing, that innovation arises from what Keith
Sawyer refers to as "group genius"2 46-the interplay of people's ideas,
perspectives, and stories. Enabling truly meaningful contribution from people
means providing space for their stories in the place where innovation happens. In a
one-on-one, therefore, a civic organizer intentionally offers respect to create a civic
relationship that acknowledges identity and to elicit a contribution that will

242. Civic organizing is the creation of Peg Michels and Tony Massengale. Peg Michels & Tony
Massengale, Civic Organizing Framework, MINNESOTA ACTIVE CITIZENSHIP INITIATIVE 1 (2005),
http://www.activecitizen.org/images/civorgframe.pdf.

243. In community organizing, "[a] one-on-one is a personal conversation with an individual
community member to learn about his/her concerns, level of interest and commitment for an issue, and
the resources the person has to offer." Community Organizing: One-on-Ones, ALCOHOL JUSTICE,
http://alcoholjustice.org/resources/20-tool-kits/68-community-organizing-one-on-ones.html (last
updated July 4, 2008). "One-on-ones should take place in a quiet setting and last 30 minutes to an hour,
during which time the organizer and the community member should develop a level of trust with one
another. The community member will do most of the talking in a one-on-one, while the organizer asks
questions to clarify points and learn more detail." Id.

244. The emphasis in community organizing is on creating strong, bonded identities for previously
disempowered or unheard groups. Community organizing is thus an important complement to civic
organizing, which emphasizes the creation of egalitarian bridges between distinct groups with strong
identities.

245. KOCKS, supra note 1, at 174.
246. See KEITH SAWYER, GROUP GENIUS: THE CREATIVE POWER OF COLLABORATION 70-72 (2007)

(explaining that groups are most effective when people with a variety of skills, knowledge, and
perspective are represented, which leads to group genius).
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enhance the good of the whole. Social psychologists have often focused on social
situations that elicit our worst.247 But social contexts and interactions can also elicit
our best. 248 Civic organizing recognizes the potential of the latter.

Civic organizing is the doing of civic experience, civic interactions, civic
engagement, and civic networks. As Kocks observes, again with regard to Ella
Baker: "If community were a verb, perhaps it would be to organize.... [t]he habits
of language encourage us to favor snapshots over the blur of motion. The habits of
language encourage us to turn communities, towns, cities into proper nouns." 249 As
Mary Parker Follett observed: "Community is a process." 25 0 Civic organizing calls
us to be active; it directs our attention to the civic that we as citizens do.

And because networks are dynamic, civic organizing is not something that we
do once. Existing relationships can always be sustained or deepened. New
relationships can be created and collective identities defined or strengthened.
Identities are in continual growth and flux. People who move into positions of
authority become distanced and need to be reclaimed. Civic work is an ongoing
struggle-not in the pejorative sense of something that we do not care to do or are
not strong enough for but in the celebratory sense of something that we care deeply
about and are able to do.

2. Civic Organizing Helps Our Stories Become Law-Stories

This struggle is what gives us relevance as individuals in the massive social
network of which we are a part. Understanding law as a complex system 251

illuminates for us the truth that we hold the power-in the sense of the ability-to
determine what the law is. It is from our communicative interactions and our
relationships based on our articulated identities that the collective law-story
emerges. This means that if we feel irrelevant, if we feel that the collective law-

247. See, e.g., URIE BRONFENBRENNER, THE ECOLOGY OF HUMAN DEVELOPMENT: EXPERIMENTS BY

NATURE AND DESIGN 86-98 (1979) (discussing Stanley Milgram's "Obedience to Authority" and Philip
Zimbardo's "Stanford Prison" experiments).

248. See id at 98-103 (discussing how positive and negative behavior can be elicited with varying
roles and contexts); see also KRISTEN RENWICK MONROE, THE HEART OF ALTRUISM: PERCEPTIONS OF
A COMMON HUMANITY 198 (1996) ("Altruists share a view of the world in which all people are one.
This worldview appears to bond them to all humanity in an affective manner that encourages altruistic
treatment."); Greater Good Science Center, Philip Zimbardo: What Makes a Hero?, YOUTUBE (Jan. 12,
2011), http://www.youtube.com/watchv-grMHzqtRm 8 (articulating a need to explore factors that
elicit positive human behavior); cf ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF
INSTITUTIONS FOR COLLECTIVE ACTION xi, 58-101 (1990) (presenting empirical data showing that
cooperation can manage common-pool resources when relationships exist among those who use them).

249. KOCKS, supra note 1, at 164. Kocks continues:
[R]emember that culture is also a verb. . . . Ella Baker cultured community. Forcing an
active use of the word culture requires that you abandon a current assumption that culture is
a thing or collection of things . . . [t]ry to imagine culture, instead, as a form of action, as a
choice of movement toward or away; as the daily election to participate.

Id. at 164-65.
250. Mary Parker Follett, Community is a Process, 28 PHIL. REV. 576, 576 (1919); see also YOUNG,

supra note 148, at 32-33 (characterizing power relations as "a function of dynamic processes of
interaction").

251. See Strand, supra note 2, at 606-07, 619-26 (characterizing law as a complex system, with
interacting individuals that, through self-organizing, create larger emergent behavior patterns).
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story does not reflect our own story, the first step is to define that story and to tell it
to others-those who are like us and those who are not like us. Conversely, we
have a civic responsibility to listen and to hear the stories of others, especially
those with different experiences.252

We can be civic, moreover, not just in "public" life, but at work, at home, and
elsewhere. The decentralized and unbounded character of webs reveals many
places in which civic storytelling and story-listening can occur. Films, magazines,
church services, participatory budgeting by cities, theme and other schools,
business practices that encourage team-building, and soccer leagues all provide
opportunities for civic story-building because they all provide venues for inreach
and civic conversation-for identity and relationship creation and communication.
Networks of interactions extend into and across traditional civic life, "civil
society," for-profit business, families, and even into government itself.253 The
potential for relevance through civic governance abounds.

Coming out, for example, takes place in many different contexts-friendships,
families, schools, workplaces, and faith communities. Abortion and motherhood
stories touch many parts of people's lives and identities. Attitudes toward guns
strike a nerve that goes to a person's very sense of his or her place in the world.
When people tell their stories relating to these issues-in whatever venue-the
process of civic network creation is underway.

Recognizing this process doesn't mean that the articulation of law on gay
rights, abortion, or guns-by courts, by legislatures, at the local, state, or national
levels-should wait until a coherent civic story emerges. It does call for an
awareness that law in these areas is evolving and only part of the larger civic
conversation that contributes to civic governance. And it calls us to civic
organizing to draw out those deeper stories, to face the underlying questions they
pose about who we are as a society and who we want to be. In particular, it calls us
to seek out and listen to the stories of those with different life experiences from our
own. Such civic organizing will serve as midwife to the birth of stable and relevant
law-stories for our society as a whole.

All of this is slow and gradual work. Systems change more slowly than the

252. The civic focus, then, is on listening as much as speaking. This contrasts to the standard
democratic emphasis on speech.

253. "Civic society" is quite different from "civil society," which generally denotes institutions that
are neither government nor business and sees them as apart from both. See, e.g., Iris J. Goodwin, Donor
Standing to Enforce Charitable Gifts: Civil Society vs. Donor Empowerment, 58 VAND. L. REV. 1093,
1102 (2005) (stating that civil society includes activities such as "attending church or synagogue,
contributing to a charity, volunteering at a hospital or in a tutoring service, serving in the parent-teacher
association, or taking part in a volunteer fire department. . . . activities that neither involve the
government . . . nor commerce"). Mostly, civil society encompasses non-profit organizations-
sometimes including faith communities and more informal institutions such as families, but frequently
not. Id. From a civic point of view, however, the legal form of an organization is important only insofar
as it affects the relationship of actual people, and civic relationships extend across institutional lines and
within various types of institutions. Because of the historical theoretical construct (story) that divides the
public from the private, we are unused to envisioning interactions in the economic or domestic spheres
as potentially civic. Even at a recent conference I attended on deliberative democracy, there was a
divergence of views as to whether deliberative democracy should be pursued only in "public" decision-
making or also in "internal" venues such as institutions of higher education. Plenary discussion at the
University of New Hampshire "No Better Time" Conference (July 11, 2009).
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individuals within them. A decade or two is a remarkably short time in the life of a
human society. This is particularly true when issues implicate questions that are
integral to people's ingrained identities. Nor are there guarantees of eventual
agreement. A genius of our system of government is that it allows us to agree on
how we will disagree and on how to proceed in the face of seemingly intractable
conflict. Nonetheless, there is peril in allowing the conflict to harden, in not
building the bridging relationships that link groups that disagree strongly and
deeply. In particular, there is peril in donning the mantle of failing to be willing to
listen to the stories of others who disagree. In contrast, there is opportunity in civic
organizing, in storytelling and story-listening: As Roslyn Bresnick-Perry has
observed, "It's hard to hate anyone whose story you know."25 4

CONCLUSION

A final question is how to raise awareness of the value of civic organizing in
working through difficult socio-legal conflicts. One obvious way is to tell stories
about civic organizers. Our society abounds with stories of charismatic orators,
skilled courtroom lawyers, and statesmen who fill exalted public positions. It is
time to add to this repertoire and to retell some of our deeply grounded cultural
stories as civic organizing stories and acknowledge the civic organizers who
influenced our history.

A retold story of the events that led to an independent United States, for
example, might highlight the civic organizing role of Benjamin Franklin.
According to biographer Walter Isaacson: "The essence of Franklin is that he was a
civic-minded man."25 5 In the 1730s, long before the events of the founding of the
U.S., Franklin was active on the local level, helping "to launch a variety of
community organizations, including a lending library, fire brigade, and night
watchmen corps, and later a hospital, militia, and college."2"' Decades later, he was
the only person to contribute to all of the key founding transformations: the Albany
Plan of Union, the Declaration of Independence, the treaty of alliance with France,
the peace treaty with England, and the Constitution.257

Franklin got things done by helping others to get things done. He organized
groups, he brought people together, and he prevailed upon George Washington to
lend his credibility to the endeavor of the Constitutional Convention in
Philadelphia. And yet the story of his political work fades into the background with
wordsmith Thomas Jefferson, military leader George Washington, and legal
draftsman James Madison in the foreground.

This phenomenon is typical of organizers. As Robert Moses, one of the key
organizers of the Civil Rights Movement observes, "one of the characteristics of

254. What Storytellers Say About: Story, JEWISH-PALESTINIAN LIvING RooM DIALOGUE GROUP,

http://traubman.igc.org/story.htm (last visited Nov. 22, 2011); see also BERNARD MAYER, STAYING

WITH CONFLICT: A STRATEGIC APPROACH TO ONGOING DISPUTES x-xi (2009) (suggesting that
challenges that arise in resolving long-term conflicts include developing "narratives that encourage an
effective approach to long-term disputes" and "durable avenues of communication").

255. WALTER ISAACSON, BENJAMIN FRANKLIN: AN AMERICAN LIFE 102 (2003).
256. Id. at 102.
257. Id at 158-62, 310-11, 344-49, 397-98, 444-60.
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organizers is that their work emerges, and they themselves subside."258 But if our
story is to be a civic one, we must look not only to the role of ordinary people, but
to the role of the organizers who help bring us into relationship with ourselves,
with others, with those who are in positions of authority.

Another example, one that I use with my students, is Ella Baker. Most of my
students, in their mid-twenties, know of the visionary speeches of Dr. Martin
Luther King, Jr., and of the brilliant law-craft for the NAACP of later-Justice
Thurgood Marshall. But few know of the decades-long organizing career of Ella
Baker, who played a key role in the Civil Rights Movement in successive
organizations: from the NAACP in the 1940s, to the Southern Christian Leadership
Conference (SCLC) in the 1950s, to the Student Nonviolent Coordinating
Committee (SNCC) and the Mississippi Freedom Democratic Party in the 1960s.2 59

When we map her network in class, moreover, we see how her work connected to
the labor movement,2 60 the student movement of the 1960s,161 the gay rights
movement,2 62 the women's movement,2 63 and the move for voting rights in the
District of Columbia. 264 If our story is one of leaders in the traditional sense, we
overlook the work of Ella Baker, just as we minimize the role of Benjamin
Franklin-which leads to discounting our own role.

The more we tell the stories of people like Benjamin Franklin and Ella Baker
as civic organizers, the more awareness of what we ourselves can do grows. Telling
these stories shows how all of us-lawyers, civic organizers, and ordinary
people-can take action to create, to influence, to change our law-stories.

258. Robert Parris Moses, Commentary, in WE SHALL OVERCOME: MARTIN LUTHER KING, JR., AND

THE BLACK FREEDOM STRUGGLE 73 (Peter J. Albert & Ronald Hoffman eds., 1990).
259. See ALDON D. MORRIS, THE ORIGINS OF THE CIVIL RIGHTS MOVEMENT: BLACK COMMUNITIES

ORGANIZING FOR CHANGE 102-04, 216 (1984) (highlighting Baker's history as an organizer and her
leadership in the NAACP, SCLC, and SNCC); CHARLES M. PAYNE, I'VE GOT THE LIGHT OF FREEDOM:

THE ORGANIZING TRADITION AND THE MISSISSIPPI FREEDOM STRUGGLE 77-105 (1995) (detailing
Baker's role as an organizer in various civil rights organizations); BARBARA RANSBY, ELLA BAKER AND
THE BLACK FREEDOM MOVEMENT: A RADICAL DEMOCRATIC VISION 9-10 (2003) (discussing Baker's

involvement in the NAACP, SCLC, and MFDP).
260. For example, E.D. Nixon, one of the leaders of the Montgomery Bus Boycott, had been a leader

in the Montgomery branch of the Brotherhood of Sleeping Car Porters. RANSBY, supra note 259, at 142.
Another connection is by way of Baker's time at the Highlander Folk School, which also served as a
base of training and support for participants in the labor movement. Id at 267-70.

261. Casey Hayden, wife of Tom Hayden, was a member of SNCC. Tom Hayden, along with Robert
Alan Haber, was the author of the Port Huron Statement of 1962, the founding document of Students for
a Democratic Society. Id. at 321, 366.

262. Bayard Rustin, who worked closely with Baker to support the Montgomery Bus Boycott and
later organized the March on Washington in 1963 (and who was Martin Luther King, Jr.'s primary
advisor on nonviolence), was himself gay. Id. at 163, 173, 179. Later in his life he started to advocate
for gay rights. DANIEL LEVINE, BAYARD RUSTIN AND THE CIVIL RIGHTS MOVEMENT 243 (2000).

263. Casey Hayden and Mary King raised issues of sex and gender equity within SNCC and authored
a paper that affected early feminism. RANSBY, supra note 259, at 343. Jo Freeman, a participant in the
1964 Mississippi Freedom Democratic Party vigil, brought civil rights ideas to feminism as well as to
the Free Speech Movement in Berkeley. See Jo Freeman, On the Origins of the Women 's Liberation
Movement, http://www.jofreeman.com/aboutjo/persorg.htm (last visited Nov. 22, 2011) (detailing her
involvement in the Civil Rights Movement, the Free Speech Movement, and women's liberation).

264. In Washington, D.C. Delegate Eleanor Holmes Norton and former mayor and current City
Council Member Marion Barry were both early SNCC members. RANSBY, supra note 259 at 246, 360,
420 n.17.
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