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Adversary Proceedings 
In re Bade (No. 3 8) - timely filing under Rule 4 007; Service 

of Process under Fed. Rule 4(j). 
In re Victor (No 71) - motion is not a responsive pleading 

under Rule 12. In re Laudenklos (No 72) - agreements to settle § 
727 actions must be approved by court. 

In re Carl Anderson Co. (No 79) - intervention not permitted 

Agricultural Credit Act 
In re Dilsaver (No 29) - Act applicable to pending cases. 
In re Kraus (No 30) - not applicable where creditor acquired 

pre-petition rights. 

Attorney fees 
In re Fulton (No 1) - Fee application. 
In re Copple (No 17) - no attorney appointed in Chapter 11 

case. 
In re 5ID 7 (No 7 6) - court has no authority under Chapter 9 

to approve interim fees. 

Cash Collateral 
In re Krum (No 23) - replacement lien not adequate 

protection. 

In re Tepley (No 3 6) - replacement lien acceptable. 

Claims 
In re Avant (No 4 8) - two classes of unsecured creditors not 

acceptable. 
In re Spencer (No 78) - creditor entitled to administrative 

claim where collateral decreased in value during case. 

Confirmation 
In re Mahlin Farms (No 8) - Chapter 12 Plan not confirmable 

— because it diminished creditors lien. 



In re Milleson (No 9) - Chapter 12 plan not confirmable; 
inadequate interest rate and equity cushion. 

In re Wendell (No 20) - Chapter 12 plan not confirmable 
because value of fixtures not included. 

In re Towsend (No 49) - balloon payments not possible. 

Conversion and Dismissal 
In re Roeder Land & Cattle Co. (No 2) - conversion where 

debtor did not qualify for Chapter 12. 
In re Thomas (No 18) - conversion from 1 to 13; meaning of 

unliquidated debt 
In re Fischer (No 59) - dismissal right absolute in Chapter 

12; court conditions order. 
In re Omaha Wholesale (No 74) - conversion from involuntary 

7 to Chapter 121 is not new commencement. 

Discharge 
In re Jones (No 5) - objection based on fraud. 
In re Kallhoff (No 15) - divorce decree ordered attorneys 

fees not "support"; debt discharged. 
In re Aerni (No 31) - student loan; ancillary jurisdiction 

question. 
In re Scotland (No 4 7) - false financial statements when 

creditor relies. 
In re Wedgewood (No 72) - attorney fees were support, and 

not discharged. 
In re Weilage, BK84-2537 - unreasonable reliance by 

creditor on false financial statement. 
In re Jacox, BK86-2248 - id. 
In re Maschku, BK86-0312 - student loans not discharged. Id. 

In re Childs, BK86-3612. 
In re Smiley, BK85-622 - discharge denied because of missing 

3.S S6tS • 
In re Jones-Brown, BK86-3595 - Student loans discharged. 
In re Wehmer, BK87—84 - discharge denied because debtor 

converted collateral. 
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In re Claassen, BK85-320 8 - discharge granted 

Exemptions 
In re Weaver (No 6 4) - retirement fund exempt, but not 

against support claim. 
In re Penner (No 65) - head of household - involuntary 

transfer of wages exempt. 
In re Armstrong (No 6 9) - conversion of non-exempt to exempt 

not fraud. 
In re Reiser, BK87-2550 - use of annuity to fund plan not 

fraud. 

Family Farmer 
In re Krueger (No 64) - meaning of farm income. 

Fraudulent Conveyances 
In re Hageman (No 5 8) - renunciation of inheritance is 

conveyance. 

Interest 
In re Dell Corp. (No 25) - interest paid to judgment 

creditor under state law. 
In re Underwood (No 3 5) - interest rate inadequate, equity 

cushion inadequate. 
In re Wichmann (No 41) - District Court affirmed interest 

rule. 

Jurisdiction 
In re Norris (no 43) - 11th Amendment and federal tax law 

deprived court of jurisdiction. 
In re Pudd (No 5 2) - Bankruptcy court has jurisdiction over 

case even though debtor not eligible for that Chapter. 
In re Plihal, BK88-40671 - when court should abstain in 

bankruptcy case. 

Leases 
In re Lancaster Package Store (No 2 4) - lease termination 

clause narrowly construed. 
In re Adams (No 3 3) - when lease rejected under § 365. 
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In re Hejco, Inc. (No 37) - lease terminated under § 365; no 
relief necessary to commence ejectment action. 

In re Thayn Farms (No 5 0) - computation of administrative 
rent claim. 

In re McKeag (No 70) - no administrative expense to lessor 
who failed to take action to regain possession. 

Post-Confirmation 
In re Dunn (No 3) - post confirmation amendment to Chapter 

13 Plan to add debts. 
In re Mulkey (No 12) - re-open case to include additional 

creditors - actual notice of bankruptcy. 
In re Patterson (No 13) - Chapter 12 filed to toll 

"drop-dead" clause in confirmed Chapter 11 case. 
In re McMann (No 34) - can't amend plan to discharge 

unsecured debt. 
In re Weber (No 62) - not bad faith to file Chapter 13 plan 

to modify debt reaffirmed in prior case. 
In re Moody (No 80) - Chapter 12 case permitted even though 

Chapter 11 still pending. 

Preference 
In re Parks (No 14) - 547(c) (2) exemption made preference 

not avoidable. 
In re Parks (No 46) - meaning of solvency - 547 (c) (2) not 

applicable. Reconsidered, see in re Parks, BK85-1357. 
In re Penner (No 65) - involuntary assignment of wages a 

preference. 
In re Craig (No 6 6) - mortgage to secure loan used to repay 

guaranty a preference. 

Receivers 
In re Erickson (No 11) - received appointed. 
In re Kramer (No 77) - receiver ordered to turnover 

property; debtor could make better use of property. 

Relief from Stay 
In re Hanson (No 6) - property not necessary to effective 
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reorganization. 
In re Kramer (No 6) - Id. 
In re Franzen (No 6 8) - relief denied to creditor who 

foreclosed and sold land, and now wanted to eject debtor. 
In re Eynitich (No 75) - when mortgage is extinguished under 

state law. 

Sanctions 
In re Land Paving Co. (No.51) - attorneys' responsible for 

filing frivolous action. 
In re Bogacz (No 61) - repossession of car warranted 

punitive sanctions. 

Security Interest 
In re Hagemann (No 26) - meaning of goods in Security 

agreement. 
In re Birkel (No 54) - status of fertilizer lien law 

claimant. 
In re Kapecky (No 5 6) - 3rd party may be entitled to 

assignment of lien as security for debt paid by them. 
In re Barger (No 5 7) - bank not perfected in wife's 1/2 

interest in farm. 

Set-Off 
In re McKay (No 4) - set-off by secured creditor in 

commingled account. 
In re Wibbels (No 55)- - SBA can set-off against ASCS 

payments due debtor. 

Taxes 
In re Ballentini Bros. Inc. (No 28) - lien status of county 

real estate taxes. 
In re Olson (No 32) - trust fund taxes collectable from 

company president. 
In re Putt (No 4 5) - IRS could levy on Chapter 13 fund 

without relief. 

Time 
In re Thompson (No 10) - Rule 4 004. 
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In re Bothe (No 19) - Rule 7003. 
In re Winter (No 22) - Rule 9006; 1205(6). 
In re Johnston (No 39) - Rule 9006. 
In re Erickson, BK87-254, CV88-L-286 - Rule 8002(b). 
In re Erickson, BK86-844, CV88-L-193 - Rule 8006. 

Trustee 
In re Ballentine Bros. Inc. (No 21) - gross mismanagement 

under § 1104 merited trustee. 
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In re Slangal (No 27) - value of fractional interest in real 

estate. 
In re Richards (No 44) - value includes post-petition 

increase 
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the payment was excepted under §547 (c) (2), the "ordinary 
course" exception. 

Judge Mahoney found that the elements of a preferential 
transfer under §547 (b) had been established, but that §547 
(c) (2) excepted this payment. The creditor established that 
this payment, while coming some 120 days after the first 
invoice was sent by the debtor, was the usual practice for 
this debtor and other customers of the creditor. A buyer was 
allowed up to four months from the date of purchase to pay 
for goods without losing credit privileges. The payment was 
thus ordinary for both this customer and other customers of 
the creditor. 

'15. In re Kallhoff Bk87-447 (3-16-83) . 
Debtor and his wife got divorced in Nebraska District 

Court. The divorce decree ordered debtor to pay his wife's 
attorney fees. Shortly after that the debtor filed his 
Chapter 7 petition. The former wife argued that the attorney 
fee award was in the nature of support, and thus 
non-dischargeable under §523 (a) (5). 

Judge Mahoney concluded that while awards of attorney 
fees may under some circumstances be "support", the creditor 
urging that result has the burden of proving that was the 
intended purpose of the award. Here, he concluded, it was 
not clear from the decree what purpose the award served, and 
the creditor failed to prove what that purpose was. 
16. In re Hubka Bk85-2819(3-17-88). 

Debtor sought leave to file various appeals to District 
Court in forma pauperis. Judge Minahan denied the request, 
following the policy announced in the Kras case (409 U.S. 
434[1973 ]). Since the purpose of requiring mandatory filing 
fees for commencing Bankruptcy cases was to make the 
Bankruptcy Courts self-sufficient, Bankruptcy Judges should 
only waive filing fees on appeals when unusual circumstances 
or the importance of the issue warrant such waiver. 
17• In re Copple Bk87-2737(3-21-88). 

Debtor requested court-appointed counsel in an 
adversary proceeding filed against him in his Chapter 7 
case. He did not file an affidavit of indigency required by 
28 U.S.C. § 1915, the section authorizing such appointments 
in civil cases. Judge Minahan concluded that he had no way 
of determining if the debtor satisfied the statutory 
criteria of § 1915 without the affidavit, and refused to 
request an attorney to represent the debtor. He also noted 
that § 1915 does not authorize payment of court-appointed 
attorneys. It only permits a Court to request an attorney to 
represent the indigent debtor. 
ls- In re Thomas Cv87-L-577(U.S. District Court 4-7-88). 

Debtor filed a Chapter 11 petition, and subsequently 
converted to Chapter 13. However, the Bankruptcy Court 
concluded the Debtor was ineligible for Chapter 13 due to 



the amonut of his non-contingent, unliquidated debt. The 
case was thus sent back to Chapter 11. Debtor appealed that 
order to District Court. 

Judge Urbom concluded first that the appeal was from an 
interlocutory order, and required leave to appeal under Rule 
8001 (b). The debtor filed under Rule 8001 (a), appeal of 
right. However, the Court treated the appeal as one under 
the leave to appeal Rule, and granted leave to appeal. It 
did so because the question was purely a matter of law, and 
would avoid wasted litigation. ( Judge Urbom also considered 
a cross-appeal by a creditor that because the Bankruptcy 
Court had no jurisdiction under Chapter 13, it could not 
convert the case to Chapter 11. The Court noted that the 
original filling under Chapter 11 "commenced" the case, and 
that under § 348 this remains the "commencement" for purpose 
of jurisdiction.) 

The debtor exceeded the debt limits for Chapter 13 due 
to a judgement obtained against him in Nebraska District 
Court. At the time he filed his petition this case was on 
appeal to the Supreme Court. The debtor argued that this 
made the debt contingent and unliquidated, and not included 
in Chapter 13's debt limits. 

Judge Urbom concluded that under Nebraska law the 
effect of appeal on a judgement, even with a supercedeas 
bond, is not to vacate that judgement, but merely to stay 
it's collection. The debt is thus liquidated and 
non-contingent. This is true even of trials "de novo" in 
equity cases, the Court held, citing Nebraska cases holding 
that District Court decisions create liens which stay in 
effect during de novo appeals. Thus, the amount of the 
judgement against the debtor must be included in computing 
the debt limits under Chapter 13. (The Court noted a 
different result would obtain where the appeal is from the 
County Court to the District Court. Such appeals vacate the 
initial judgement.) 

19. In re Boothe Bk87-666 (4-12-88). 
Creditor received a 30 day extension of time to file 

objection to Debtor's discharge in Debtor's Chapter 7 case. 
Under Rule 9006 (a) the last day of the extension was 
Septenber 8th, and on this day the Complaint objecting to 
Discharge was received by the Bankruptcy Clerk. However, the 
Complaint was not docketed by the Clerk until September 30th 
because the required filing fee was not paid until that 
date. Debtor moved to dismiss the Complaint on the theory 
that it had not been timely filed. 

Judge Minahan concluded that under Fed. R. Civ. P. 3, 
made applicable by Rule 7003, a case is commenced when the 
Complaint is filed with the clerk, and that payment of the 
filing fee is not jurisdictional. 
20. In re Wendell Bk87-1405 (4-12-38) 



Debtor filed a Chapter 12 petition which proposed 
payment to a mortgagee of an amount which included the value 
of farm real estate, but not irrigation pumps and motors 
used in irrigating the land. The irrigation systems were in 
place when the mortgage was created. The mortgagee objected 
to confirmation of the Plan, arguing that the irrigation 
equipment was "fixtures" under Nebraska law, and must be 
included in the lands value. 

Judge Mahoney concluded that under Nebraska law 
personal property became "fixtures" when the property was 
annexed to the land, appropriated to the lands use, and 
intended by the parties to be a permanent accession to the 
land. Here, these requirements were met. The systems were in 
place when the mortgage was given, the debtors balance 
sheets included the value of the equipment in the value of 
the land, they were incorporated into the use of the land as 
farm land, and were annexed to the real estate. Therefore, 
the value of the irrigationj equipment (excluding center 
pivots and sprinklers) must be included in the value of the 
land. 

21. In re Ballentine Bros. Inc Bk83-182 (5-11-88). 
Debtor filed a Chapter 11 petition in 1983, and since 

that time remained in possession of the business and the 
assets. During that time the debtor paid funds to a creditor 
based on a pre-petition debt, leased assets to a firm 
controlled by an officer of the debtor for less than fair 
value, refused to make accountings to the Court, and made 
other improper transfers to insiders during the case. 
Various creditors asked for the appointment of a Trustee. 

Judge Mahoney concluded that the debtor met the "gross 
mismanagement" standard of § 1104, and appointed a trustee. 
22. In re Winter Bk87-40319(5-14-89). 

Debtor's Chapter 12 confirmation hearing was scheduled 
for March 4, 1988. Under Local Rule 12-5(6) any objections 
to that confirmation must be filed not less than 20 days 
prior to the confirmation hearing. A creditor filed an 
objection on February 16, 1988. The debtor resisted the 
objection on the ground it was filed too late. 

Judge Minahan concluded that under Rule 9006(a) the 
"20" day period should be shortened to make February 16th 
the last day on which an objection could be timely filed. 
The 20th day counting backward from March 3rd (the day of 
the hearing is not counted) was February 13, a Saturday. The 
debtor argued that the "next business day" under Rule 9006 
would be Thursday, Feburary 11th (Friday was a legal 
holiday). The effect of this, however, would be to create a 
bar date earlier than rule 12-5 (6) requires. Judge Minahan 
concluded that Rule 9006 was intended to lenghthen or 
shorten time periods as necessary to give persons more time 
to do any required act, when the stated time periods end on 
a non-business day. 



23. In re Krumm Bk88-64 (5-14-88). 
Debtor filed his Chapter 11 petition in January, 1988, 

and immeadiately filed a request to use cash collateral. 
Debtor held about $150,000.00 of creditor's cash collateral. 
Creditor had a security interest in debtor's crops, 
equipment, and livestock. The creditor was substantially 
undersecured. Debtor offered a replacement lien in the 1983 
crop, for which the money would be used, as adequate 
protection. 

Judge Minahan denied the request, holding that under 
the Martin case (761 F.2d 472[8th Cir, 1935]) the Court must 
judge the adequate protection offer based on the risks 
presented by that offer. Judge Minahan concluded the 
protection was not adequate because "...the risks 
associated with future crops are far greater to the secured 
creditor than are the risks associated with cash 
collateral." While the debtor's offer included crop 
insurance, the Court said other risks were not covered: 
" The Court recognizes that if any farmer can raise a crop 
profitably, Mr. Krumm is the farmer. He is experienced and 
hardworking. He consistently produces a higher yield of corn 
than the average producer in the area. Thus, the likelihood 
of any crop failure due to his mismanagement or negligence 
can be discounted. However, there are many risks beyond his 
control in the form of drought, flood, early freeze, insects 
or accidental injury or death. These risks are not fully 
covered by the proposed insurance." The request was denied. 

24. In re Lancaster Package Store, Inc. Bk88-40144 
(4-19-88). 

Debtor filed its Chapter 11 petition and moved to 
assume a non-residental lease. Under § 365 such a lease can 
not be assumed if under state law it had been terminated 
prior to bankruptcy. The lessor alleged that it had properly 
terminated the lease prior to filing. 

Judge Minahan concluded that under § 36 5 the lease had 
not been properly terminated under Nebraska law. He noted 
that termination of leaseholds under Nebraska law is treated 
as a forfeiture, and not favored. Thus, lease termination 
provisions must be strictly construed. Here, the lease 
provided a 7 day notice provision for termination for 
failure to pay rent, and a 30 day notice provision for 
termination for failure to pay "other charges". The lessor 
sent a notice of intent to terminate in 7 days " unless the 
rent and other charges in the amount of $7,667.96 " were 
paid. The Court believed that the 7 day notice was improper 
with respect to " other charges", since a 30 day period was 
required for termination based on that default. 
25. In re Dell Corporation Bk86-1566, Cv. 37-0-544 (District 
Court 5-03-88). 

Debtor filed a Chapter 11 Plan which purported to leave 
unimpaired the claims of various mortgagees which had 
foreclosed mortgages on real estate prior to bankruptcy. 
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Under then Nebraska law, § 45-103, such foreclosure 
judgements earned interest at 14% per year. Debtor's Plan 
provided for interest at the contract rates in effect prior 
to the foreclosure, and listing the creditors' claims as 
unimpaired under §§ 1124 (2) and 1129 (a) (8). The 
Bankruptcy Court found that the creditors were impaired, and 
refused to confirm the Plan. The debtor appealed. 

The Debtor argued that § 45-103 was repealed in 1986, 
and replaced by the new § 45-103, which applied only to 
causes of action arising after January 1, 1987. Thus, Debtor 
contended, for these creditors, whose causes of action arose 
prior to 1987, no statute authorizes interest on judgements. 
Since under common law interest on judgements was not 
allowed, Debtor concluded, no authority existed for giving 
these creditors any interest on their claims, let alone 14% 
interest. 

Judge Strom disagreed, concluding that the legislature 
did not intend to take away rights possessed by judgement 
creditors under the statute being repealed. Rather, it meant 
only to change the manner of computing interest for causes 
of action as yet unaccrued. The appeal was dismissed. 
26. In re Hagemann Bk87-249 Cv. 87-0-A456 ( District Court" 
5-03-88). 

Creditor claimed a security interest in a check issued 
to debtor as proceeds of debtors bean crop. The security 
agreement described the creditor's security interest in two 
paragraphs. Paragraph (a.) described "goods" under a 
classification limited to inventory. Paragraph (b.) 
described the collateral as proceeds from the sale of 
"goods". The Bankruptcy Court held that the security 
agreement did not cover the bean check, and the creditor 
appealed. 

Judge Strom reversed, concluding that the security 
agreement did cover the check under paragraph (b.). Under 
9-105 (1) (h) of the U.C.C. goods includes growing crops. 
Thus, the use of the term "goods" in the security agreement 
would be sufficient to include the bean crop, and ultimately 
the crop's proceeds. While paragraph (a.) described only 
"inventory" under 9-109, and could not include crops, 
paragraph (b.) was not so limited, and thus the broadest 
meaning of "crops" must be followed. As a result, Judge 
Strom reasoned, the check is covered as proceeds of the sale 
of "goods" described in paragraph (b.). 
27. In re Slangal Bk78-1982 (5-10-88). 

Secured creditor sought a § 506 valuation of their 
collateral, real estate owned by debtor and a co-tenant not 
in bankruptcy. Debtor argued that the fair market value of 
the property should be discounted "because of the costs of 
partition if the land is sold, and also because of the 
"notoriety" of the debtor. The creditor contended that no 
discounts of any sort should be applied to the fair market 
value, and that the debtor's fractional interest should be a 



pro-rated share of that value. Further, since the debtor 
paid for all the improvements to the property those amounts 
should be included in computing the debtor's share. 

Judge Mahoney agreed with the creditor, concluding that 
the few cases addressing this question held no discounts for 
partition were appropriate. Under Nebraska law, he said, the 
other co-tenant probably has no right to resist sale, and if 
she does the costs of partition may well be taxed against 
her. The Court also agreed that the full value of the 
improvements should be attributed to the debtor, as the one 
who agreed to pay for them. Finally, he found no evidence 
with which to assess any negative impact caused by the 
debtor's " notoriety ", and thus rejected any discount on 
that account. 

28. In re Ballentine Bros., Inc. Bk83-182 (5-12-88). 
Debtor filed a Chapter 11 Petition on February 2, 1983. 

During the next few years, while the case was pending in the 
Bankruptcy court, Keith County, Nebraska, assessed and 
levied real estate taxes against the debtor's real estate. 
The County claimed a lien based on these acts, but never 
received court permission to perfect a lien. 

Various secured creditors brought an action to 
determine the relative priority of the County (and it's 
successor in interest, a purchaser of the tax sale 
certificate) and the secured creditors. They argued that the 
County was prevented by § 362 from perfecting the tax liens 
post-petition, without first getting relief from the 
automatic stay. The County claimed it was excepted from § 
362 (a) by § 362 (b) (3) and (4). These sections except from 
the stay perfection which is not avoidable by the trustee 
because of § 546 (b), or actions necessary to enforce a 
governmental police power. 

Judge Mahoney rejected the County's arguments, finding 
that post-petition asessment and levy of real estate taxes, 
which under Nebraska law lead to a lien on real estate, are 
acts which are subject to the automatic stay of § 362, and 
no exceptions are applicable. 

Section 546 (b) did not help the County, the Court 
said, because that section only applies to except from the 
trustee's power those liens where all that remains is the 
act necessary to complete perfection. The County tax liens 
in question required additional acts be done post-petition, 
and these additional acts (assessment and levy) were not 
covered by § 546. 

The "police power" exception of § 362 (b) (4) was also 
not applicable, Judge Mahoney held. This exception was 
designed to permit governmental units to take actions 
necessay to the general publics' welfare without seeking 
relief, but not designed to enable governments to obtain a 
"pecuniary" advantage over other creditors. While the County 
would be using the tax money for a public purpose, the acts 
it took were not themselves part of the public purpose. As a 
result, the County had no post-petition lien on the real 



estate, and must settle for the priority given it under § 
507 (a) (1). 
29. In re Dilsaver, et al, Bk86-2334 (5-13-88). 

The Federal Land Bank filed motions to Sequester Rents 
in several Bankruptcy cases in which it was a secured 
creditor. The various debtors resisted these motions on 
several grounds, including rights due them under the 1987 
Agricultural Credit Act. The cases were consolidated for 
hearing and decision. 

Judge Mahoney concluded that the debtors were entitled 
to the rights and restructure provisions of the Act, and 
overruled the Motions. He construed the Act and the 
extensive legislative history accompanying it to be broadly 
remedial in nature, and applicable to all distressed farm 
loans, whether or not in Bankruptcy at the time the Act was 
passed. Congress knew how to exempt pending farm cases from 
legislation, and did not. This evinced an intent to include 
all farm loans otherwise covered by the Act. As a result, 
the Land Bank must give the farmer the opportunity to 
restructure the loan before taking any action in the nature 
of foreclosure. Since in Nebraska Sequester orders are 
available only in forclosure actions, it 'follows that the 
Bank can't get a sequester order in Bankruptcy. 

30. In re Kraus Bk86-2677(5-29-88). 
Debtor filed a Chapter 11 petition, but never filed a 

Plan. A creditor filed a liquidating plan which was 
Confirmed on December 17, 1987. The Agricultural Credit Act 
of 1987 became law on January 1, 1988. The debtor then filed 
a motion to require the Creditor to comply with the terms of 
the Act. 

Judge Minahan held that the Act should not be applied 
to cases where, prior to the Act's effective date, creditors 
have acquired rights in the real estate under a confirmed 
Plan. Such creditors have rights created by the Plan, and 
these rights were not intended to be changed by the Act. 
31- In re Aerni Bk87-40272 (5-26-88). 

Debtor filed an Adversary action to determine the 
Dischargeability of Student Loans. Creditors counterclaimed, 
seeking a determination that the debt was Non-dischargeable, 
and also a judgement that the debtor was in default and owed 
the balance due on the loans. The Debtor objected to the 
counterclaim, auguing the Bankruptcy Court had no 
jurisdiction of the counterclaim because that claim did not 
have an independant jurisdictional basis. 

Judge Minahan concluded the Court had jurisdiction 
under 28 U.s.C. § 157 (b) (1) & (2), which gives the 
Bankruptcy Court jurisdiction over all cases arising under 
Chapter 11 (the "core proceedings" section). Further, the 
Court concluded that the counterclaim was a "compulsory " 
counterclaim under Fed. R. Civ. P. 13 (a), and the 



Bankruptcy Court thus had "ancillary " jurisdiction of the 
claim. 
32- In re Olson Bk85-1085 (6-3-88). 

Various creditors and the l.R.S. brought an action to 
determine the obligation of the Debtor for certain "trust 
fund " taxes owed by a corporation under his control. The 
corporation was liquidated in a prior bankruptcy, and these 
taxes were not paid. The l.R.S. sought payment from the 
Debtor under 26 U.S.C. § 667 2. That section permits the 
l.R.S. to collect trust fund taxes from the person 
responsible to collect those taxes, if that person willfully 
failed to insure the payment of those taxes. (" Willfully" 
has been interpreted to mean a voluntary choice not to pay 
the taxes [ Hartman, 538 F.2d 1336 ( 8th Cir. 1976) ] ). 

Judge Mahoney concluded that the Debtor was a person 
responsible under § 6672. He was President of the 
corporation during the time taxes were not paid, and 
controlled day to day operations. The Court also found that 
the Debtor knew the trust fund taxes were not being paid, 
and that the non-payment was thus " willful ". Judge Mahoney 
rejected the Debtor's argument that no funds were available 
to pay the taxes, making the failure non-willful. ( Under 
tlie Kizzier case, 598 F.2d 1128 [8th Cir. 1979 J one does not 
violate § 6672 if at the time one assumed control there were 
no funds available to make tax payments ). The debtor 
contended that because the " receivables " lending bank was 
during this period closely monitoring cash flow, all the 
money received by the corporation was controlled by the 
lender. The Court found that the lender was willing to 
advance money sufficient to meet payroll, including taxes, 
and in fact did so. The corporation must therefore have 
spent the money on other debts, exactly the evil protected 
against by § 6672. The Debtor was thus held personally 
responsible for the trust fund taxes. 

33. In re Adams Bk85-1811 (6-3-88). 
Debtor had leased farmland to a partnership for several 

years prior to bankruptcy. These leases were oral, and thus 
under Nebraska law were for year-to-year. Nebraska law-
requires 6 month notice of termination for such leases, and 
in the absence of that notice the tenant holds over for 
another year. 

Shortly after the Debtor filed his Chapter 11 petition 
the partnership-lessee and the partners filed Chapter 11 
petitions. Three years into the various bankruptcy cases, 
after the lessees had " held-over " for two years, the 
Debtor gave notice that the lease would not be renewed. The 
lessees refused to surrender the land, and the Debtor 
brought this action to compel them to do just that. 

The lessees contended that the notice sent by Debtor 
was not effective, since the Debtor did not request relief 
from the Automatic stay ( remember, the lessee was in 
Bankruptcy, too ). They also argued that the Debtor's 



conduct " waived " any duty the lessee had under § 365 (d) 
(4) to assume or reject this lease within 60 days of filing 
( the lessee never made any attempt to secure Court 
permission to assume or reject this lease ). 

Judge Mahoney concluded that: § 365 (d) (4) applies only 
to a debtor as lessee; therefore Debtor did not have to get 
permission in his case to reject this leases; § 365 did 
require the lessees to get permission from the Court to 
assume this lease. Since they didn't the lease was rejected 
61 days after the partnership filed bankruptcy; once the 
lease was rejected § 365 states that the land must be 
returned to the lessor. Thus, the lessor need not get relief 
from the stay because the estate has no interest in the 
leased property; finally, all the acts upon which waiver was 
based occured after the lease was rejected, and the 
assumption rights of § 365 cannot be exercised 
retroactively. Since the written notice of termination 
complied with Nebraska law, which now governs this question, 
the lease was terminated by that notice. 

34. In re McMann CV87-L-566 (6-7-88). 
Debtor filed a Chapter 11 petition, and confirmed a 

Plan that provided for full payment of a secured creditor's 
claim. In a post-confirmation Plan Debtor amended the Plan 
to provide that secured creditors could release the 
collateral for purposes of sale, and if the sale was 
insufficient to pay the secured debt the balance would be 
treated as an unsecured claim. The objecting creditor did 
just that, and the land was sold, leaving a deficiency. The 
Debtor then filed another amended Plan which essentially 
discharged the objecting creditor's unsecured claim. Judge 
Mahoney refused to confirm the Plan, and the Debtor 
appealed. 

Judge Urbom affirmed, holding that the objecting 
creditor relied on the first Plans promise of full payment 
when it released the land for sale, and the Debtor may not 
now propose anything less than full payment of that claim. 
35. In re Underwood Bk87-650 (6-7-88). 

Debtor filed a Chapter 12 Plan which proposed payment 
to a secured creditor in installments, with interest of 9.5 
per cent calculated under the Wichmann rule. The Plan also 
provided that the Debtor could use proceeds from sale of 
collateral ( cattle ) so long as the total value of all the 
collateral equaled 110 per cent of the debt. The creditor 
objected to confirmation of the Plan on a variety of 
grounds, including the use of proceeds provision and the 
interest rate. 

Judge Minahan refused to confirm the Plan, holding that 
the interest rate as proposed was not adequate, and that the 
110 % security proposal was not sufficient to " adequately 
protect" the creditors interest. 

The interest was too low, the Court found, because the 
risk of default in this case exceeded the " general risks " 



inherent in any Plan of Reorganizaton. The wichmann rule 
only attempts to quantify those general risks. Where the 
collateral is " unstable," such as cattle, default is more 
likely. Also, the Plan here was found to be of " marginal 
feasability ", and thus it was probable "... that the 
debtors will default during the life of the plan. " The 
Court concluded that these " special risks " required an 
interest rate of two and one-half points above the rate 
reached by application of the Wichmann rule, but only for 
that much of the debt secured by the cattle. The real estate 
and equipment debt could be repaid with interest calculated 
under Wichmann. 

For about the same reasons the Court concluded that the 
110 % was not adequate to protect the secured creditor, 
since Judge Minahan believed it likely that the creditor 
would be undersecured during periods under the Plan. The 
creditor is entitled to an equity cushion to guard against 
that possibility under § 1225 (a) (5) (B) (i), even though 
here it did not appear that the creditor had such an equity 
cushion at the time of confirmation. 

36. In re Tepley Bk88-669 ( 6-8-88). 
Debtor filed a Chapter 11 petition, and sought use of 

cash collateral to plant the 1988 crop and to purchase 
cattle for feeding and resale. The creditor holding a 
security interest in the cash collateral objected, 
contending that the adequate protection offer was not 
adequate. The Debtor offered a second lien in the 1988 corn 
crop ( a first lien was given to suppliers of crop inputs ), 
a lien on the winter wheat crop planted pre-petition, and a 
lien on the bean crop. ( The value of these crops totaled 
$70,000.00, which was $19,000.00 less than the amount of 
cash collateral requested ). For the purchase of cattle the 
Debtor offered a lien in the weight increase. 

Judge Mahoney concluded that the Debtor's corn crop was' 
properly covered by insurance, and that the debtor had shown 
the ability to protect the crop and harvest it properly. The 
value of the corn crop was available for adequate 
protection. The value of the pre-petition wheat crop was 
also available, the Court found, because under § 552 (b) the 
lien which followed the crop into bankruptcy could be cut 
off by the Court for equitable reasons. Enabling the Debtor 
to care for all the crops was sufficient reason to apply § 
552 (b). The bean crop presented greater risks to the 
creditor, since no insurance covered that crop, it wasn't in 
the ground, and the Debtor had no experience with beans. The 
Court thus reduced the likely value of that crop. 

Judge Mahoney concluded that cash collateral could not 
be used for purchase of cattle. The risks that the cattle 
would not yield the anticipated profit were high, and even a 
small drop in projected prices or weight gain, or small 
increase in feed costs or death losses, would cause a net 
loss. Thus the offer of a lien in the weight gain was not 
adequate. 
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37. In re Hejco, Inc. Bk85-1030 ( 6-13-88 ). 
Debtor filed a chapter 11 petition in May of 1985. At 

that time it was a holdover tenant on farm ground under 
Nebraska law, having a year-to-year lease with a six month 
termination term. After 60 days from the date of the 
petition the lessor gave Debtor the required six month 
notice of termination, and at the end of the term brought an 
action in State court to eject the Debtor. The lessor did 
not obtain relief from the stay for either the notice or the 
ejectment action. The Debtor brought a contempt action, 
alleging the creditor violated the automatic stay. 

Judge Minahan held that under § 365 (d) (4) the lease 
was deemed rejected if not assumed within 60 days of filing, 
which this was not. Under § 541 (b) (2) the estate ceased to 
have an interest in the leasehold once rejected, and the 
debtor was obligated to surrender possession. Under those 
circumstances giving of notice of termination and 
commencement of the state action were not violations of the 
automatic stay. 
38. In re Bade Bk87-02397 ( 6-13-88). 

A creditor in Debtor's Chapter 7 case filed an 
objection to discharge 60 days after the first meeeting, as 
required by Rule 4007 (c). The objection was not docketed 
until a few days later because the creditor didn't include 
the filing fee with the objection. The creditor also failed 
to serve the Debtor, although it did serve the Debtor's 
counsel. The Debtor moved to dismiss, contending the 
objection was not timely filed, it failed to state a claim 
upon which relief could be granted, and no service was had 
on the Debtor. 

Judge Minahan concluded that the objection was timely 
filed, since under Fed. R. Civ. P. 3 a civil action is 
commenced by filing a complaint, and payment of filing fees 
is not jurisdictional. While the objection was vague, it did 
allege nondischargeability under § 523, which is sufficient 
to state a cause of action.( However, the creditor was 
ordered to amend the objection to make it more specific ). 

While the creditor failed to serve the Debtor as 
required by Fed. R. Civ. P. 4 (j) ( the plaintiff must serve 
the defendant within 120 days of filing the Complaint, or 
have the case dismissed, unless good cause is shown ), the 
Court refused to dismiss the case because to do so would be 
prejudicial because the time to file the objection had 
expired. Since the attorney for the debtor was timely 
served, the " good cause " required by Rule 4 (j) was shown, 
and the creditor should be allowed additional time to serve 
the debtor. 
39- In re Johnston Bk87-726 (6-14-88). 

Creditor was given additional time to file an objection 
to Debtor's discharge, the time to be 15 days " after 
receipt of documents requested from " a third party. The 
information was provided on September 22nd; the creditor 



asked for more information on October 5th; debtor's counsel 
replied on October 8th that all information requested had 
been supplied; on October 27th the creditor filed the 
objection. Debtor moved to dismiss on the ground that the 
objection was not timely filed. 

Judge Mahoney agreed with the debtor, concluding that 
the debtor's letter of October 8th informed the creditor 
that no more documents would be forthcoming. If the creditor 
thought some specific document was withheld it could have 
requested that specific document, but it did not. Thus, 
under Rule 9006 (a) ( as expanded for mailing by Rule 9006 
(f) ), the fifteen days ended October 26th, one day before 
the objection was filed. The case was dismissed. 

40. In re Omaha Midwest Wholesale Distribution, Inc. 
Bk86-277 5 (6-15-88). 

The Chapter 7 Trustee initiated an adversary action 
against a creditor, alleging a preferential transfer under § 
547. The creditor answered the complaint, and more than 20 
days later filed a motion to dismiss for improper venue. 

Judge Mahoney overruled the motion as untimely. Under 
Fed. R. Civ. P. 15 (a) motions to dismiss for improper venue 
must be raised in the answer or by motion before the answer 
is filed. An answer may be amended to raise the venue issue, 
but only within 20 days of filing the original motion. Since 
this was not done here the motion was not timely filed. 

41. In re Wichmann Cv. 87-0-599 ( District Court 6-16-88 ). 
Creditor appealed Judge Mahoney's adoption of the " 

Wichmann " rule for computing interest rate in 
reorganization Plans, contending that the Bankruptcy Code 
requires a case by case determination of what the 
appropriate interest rate should be. ( The Wichmann rule 
ties interest rates to treasury bond yields, with a 2 point 
upward adjustment.). 

Judge Strom concluded that a variety of methods exist 
to calculate interest rate, and that the treasury bond 
method with an adjustment for risk is one of many acceptable 
methods. Given the judicial savings realized by such a 
method, no case by case finding is necessary. A creditor can 
always ask for a hearing if special circumstances exist. 
This creditor did not. 

Judge Strom also rejected the creditor's argument that 
the Debtor's previous discharge in a Chapter 7.case in 1985 
barred them from relief under Chapter 12, and that in any 
event this creditor was not a creditor in the Chapter 12 
case because the debt owed the creditor was discharged in 
the chapter 7 case. The Court found that Chapter 12 was not 
intended to exclude those who had previously been in a 7, 
and that whether this creditor was owed a debt or not the 
debtors had legal title to the real estate in which the 
creditor held a mortgage, and thus the creditor had a claim 
which the debtors could treat in their Chapter 12 Plan. 



42. In re Erickson Cv88-L-232 ( District Court 6-16-88). 
Debtor appealed from the Bankruptcy Court's order which 

allowed a creditor to sequester rents and excuse a receiver, 
and denied the debtor's motion to enroll in an A.S.C.S. 
program. 

Judge Urbom dismissed the appeal, holding that the 
order appealed from was interlocutory and not on an issue 
that would materially advance the case. The Court stated 
that ordinarily only orders that terminate a dispute should 
be reviewed. These orders, it concluded, were simply an 
ongoing feature of the Bankruptcy case. A decision on appeal 
would do nothing to advance the case. 
43. In re Norris Bk84-2287 (6-20-88). 

Debtor operated a retail fuel sales business. Bank had 
a perfected security interest in inventory and accounts. 
Following Debtor's Chapter 11 petition proceeds from 
inventory and accounts were used to pay various fuel related 
taxes to the United States and the states of Kansas and 
Nebraska. The Bank filed an adversary proceeding objecting 
to the transfer to these entities, which the Bankruptcy 
court interpreted as an action under § 549 ( unauthorized 
post-petition transfers ). The Court initially dismissed the 
action, holding that only the debtor or a trustee had 
standing to raise § 549 issues. The Bank appealed, and the 
District Court reversed, finding that the Complaint stated a 
cause of action for conversion under state law. 

On remand the United States moved to dismiss claiming 
sovereign immunity, and Kansas claimed the Court lacked 
jurisdiction under the 11th Amendment. Nebraska did not 
raise the 11th Amendment issue. The debtor moved to dismiss 
claiming insufficient service of process. 

Judge Mahoney concluded that the 11th Amendment 
deprived the Bankruptcy Court of jurisdiction, and that 
Kansas had not waived its sovereign immunity. § 106 (a) of 
the Bankruptcy code does not change the result, because that 
section only waives immunity for claims that are "... 
property of the estate." Here, only the secured creditor 
claiming conversion has an interest in the suit against 
Kansas. Further, since the Bank's action is for state law 
conversion, it does not arise under the Bankruptcy Code, and 
§ 106 (c) does not apply. Finally, Kansas specifically 
refrained from waiving immunity for acts taken to collect 
taxes. The claim against Kansas must be dismissed. 

For similar reasons the suit against the United States 
was dismissed. § 106 and § 505 ( which permits the 
Bankruptcy Court to determine tax liability with some 
exceptions ) do not waive sovereign immunity for this 
conversion claim, and 28 U.S.C. § 2680 excludes from the 
waiver provisions of the Tort Claims act claims based upon 
tax collections. 

While Nebraska did not raise the objections discussed 
above, Judge Mahoney gave the state time to make these 



objections, since a Court may raise subject-matter 
jurisdiction questions on its own motion. 
44. In re Richards Bk86-1871 (6-21-88). 

At a § 506 hearing held to determine a secured 
creditors interest in Debtor's cattle, equipment, real 
estate and cash collateral, Debtor contended that the value 
of these various items must be determined as of the date the 
Chapter 11 petition was filed. The debtor argued that the 
value of the major asset, cattle, increased post-petition, 
and that the secured creditor should not be allowed to 
include the increase when valuing its secured claim. 

Judge Mahoney held that the collateral must be valued 
at the date of confirmation, and includes post-petition 
increases in value. The Court refused to either reduce the 
creditor's claim by the amount of increase value resulting 
from Debtor's efforts, or award that value as " profit " to 
the Debtor, citing Brookfield PCA v. Borron 738 F.2d 951 
(8th Cir. 1984). ( The Court refused to confirm the Plan 
because it did not conform to the Ahlers decision requiring 
full payment to unsecured creditors.) 

45. In re Rutt Bk87-1067 (5-22-38). 
The Chapter 13 Trustee brought an action against the 

l.R.S. alleging the Service had violated the Automatic Stay 
by serving the Trustee of a " Notice of Levy " on funds 
being administered by the Trustee. (The funds included 
amounts due the taxpayer, an attorney). Alternatively, the 
Trustee asked the Court to order the Service to specify in 
detail the exact funds in which taxpayer money may be found, 
since otherwise the Trustee must spend substantial time and 
expense finding those funds. 

Judge Mahoney refused to grant either of the Trustee's 
motions, finding that the funds in question involved 
post-confirmation payments made by the Debtor to the Trustee 
for distribution to creditors. Under § 1327 (b) & (c) such 
funds become property of the debtor and not the estate. 
Thus, the Court concluded, the Automatic Stay does not apply 
and the Service is free .to Levy on those funds. The Court 
also found that § 7421 (a) of the Internal Revenue Code, the 
"Anti-Injunction Act", bars any Order of the Court which 
would intrerfere with tax collection. The Bankruptcy Code 
was not intended to supercede § 7421. 

46. In re James J. Parks Company Bk84-1357 (7-1-88). 
The Chapter 7 Trustee brought an action to recover 

payments made by the debtor to an insider within one year of 
bankruptcy. The payments were admittedly preferences, unless 
the debtor was not insolvent when they were made, or they 
were excepted under the "ordinary course" exception of § 547 
(c) (2). 

Judge Mahoney concluded that two payments made when the 
debtor wasa still a going concern were not preferences, 
because at the time they were made the debtor had assets on 



the books which exceeded liabilities. Since on the date of 
these payments no reason existed to assume the "going 
concern" values were inappropriate, the debtor was solvent 
as that term is used in § 101. 

The last three payments were preferences, the Court 
held, because on those dates the debtor was no longer a 
"going concern". The decision to sell the assets had been 
made, and was executed shortly after the preferential 
payments. Thus, solvency must be judged by the sale value of 
the assets at that time. Under that standard ths Debtor was 
insolvent when the last three payments were made. 

Finally, the Court held that § 547 (c) (2) did not 
apply because the payments were outside the ordinary course 
of business. While the debtor and this creditor had on past 
occasions met and "settled up" their mutual obligations, 
this was not the ordinary course for the debtor with other 
creditors. This creditor may have been entitled to set-off 
(on the date of the last payment the Creditor was owed money 
by the Debtor; however, set-off would have survived 
Bankruptcy only if the "net-result" rule is followed, and it 
generally isn"t ), but since it did not exercise that right 
it was gone. 
47- In re Scollard Bk87-1245 (7-1-88). 

Creditor objected to discharge in Debtor's Chapter 7 
case, alleging Debtor had provided the creditor with false 
financial statements as defined in § 523 (a) (2) (B). The 
Debtor admitted that he did not possess the cattle herd 
listed on the financial statements he filed yearly with the 
creditor, and also that he knew the purpose for these 
financial statements. However, the Debtor contended that the 
creditor did not rely on the false information in making the 
yearly loans to the Debtor. 

Judge Mahoney concluded that under the reasoning of In 
re Coyne, , the creditor did not rely on 
the false statements by debtor, and granted discharge. The 
Court found that this creditor, unlike the creditor in 
Coyne, was sophisticated in lending matters, and should have 
taken reasonable steps to verify the statements made the 
Debtor. Failing to do so meant the creditor could not later 
say that it based its lending decisions on the false 
statements. Discharge was granted. 
48- In re Avant Bk88-54 (7-1-88). 

Debtors' created two classes of unsecured claims in 
their Chapter 13 Plan. One class, consisting of a claim 
based on a bad check, was to be paid in full. The other 
class was to be paid a pro rated share of Debtors'disposable 
income, but not full payment. One of these creditors 
objected, contending the Plan violated the "unfair 
discrimination" provision of § 1322 (b) (1). The Debtor 
contended the different treatment was not unfair, because 
the bad check debt could lead to criminal prosecution, which 



would result in an order for restitution which would not be 
dischargeable in a Chapter 7 case. 

Judge Mahoney held that since there was presently no 
criminal prosecution pending against the Debtors, no reason 
existed to treat that creditor differently. If prosecution 
commences the Debtors can move to amend the Plan. 
49. In re Townsend Brothers Partnership, et al Bk37-1520 
(7-12-88). 

Creditor objected to Confirmation of Debtors Chapter 12 
Plan based on valuation and feasability. Judge Minahan found 
the value to be higher than scheduled in the Plan, and the 
Plan was thus not confirmable. The Court also held that 
under § 1225 (ai (6) the Plan could not be confirmed because 
the baloon payments scheduled for 1992 and 1997 were not 
shown to be possible. 
50- In re Thayn Farms. Inc. Bk85-107 (7-12-38). 

On the date Debtor filed its Chapter 11 petition it had 
possession of various peices of equipment leased to it by 
creditor. The leases were "true" leases and not security 
agreements. During bankruptcy the Debtor kept possession of 
the equipment, but used it infrequently. (The equipment was 
for use in hog operations, which Debtor dropped shortly 
after filing). The parties agreed to relief, and the 
creditor filed for an administrative expense under § 503. 
The creditor claimed contract rent, or in lieu of that 
$33,984.00, based on the reasonable rental value for the 
time the debtor had possession. The Debtor contended that 
only the actual value to the debtor should be used, here, 
around $5000.00. 

Judge Mahoney rejected the Debtors' position, since 
that would require the Court to engage in speculation as to 
whether or not the property was put to the best use, and 
whether' it contributed to profitability. The Court also 
rejected the creditors claim that the contract rate applied 
to this question. Here, the contract rate was much greater 
than the fair market rental value of the property. The 
property's "use value" for purpose of the administrative 
claim could not exceed the fair rental value, and that value 
must determine the claim. Thus, the creditor was entitled to 
$33,984.00. 
51. In re Land Paving Company Bk87-2050 (7-15-88). 

Debtor, a corporation, filed a chapter 11 petition, 
listing the State of Nebraska as a creditor. The State filed 
an adversary proceeding under § 523 seeking a determination 
that the debt was not dischargeable. The debtor moved to 
dismiss the complaint, contending § 523 is not applicable to 
corporate debtors. Before doing so, however, Debtor wrote 
the state, pointing out that § 523 only applies to 
individual debtors, and suggesting the complaint be 
withdrawn. The State did not respond to this correspondence. 



The Debtor asked for sanctions under Rule 9011(a) in 
addition to its' motion to dismiss. 

Judge Mahoney dismissed the complaint, since § 523 is 
applicable only in individual cases. He also imposed 
sanctions on the State's attorneys, since they should have 
known their action was frivolous, and were given ample 
opportunity to withdraw the action. 
52. In re Rudd Cv88-L-195 (District Court 7-26-88). 

Debtor filed a Chapter 13 petition (his sixth in four 
years) which the Bankruptcy Court converted to a case under 
Chapter 7. The Debtor appealed the conversion, contending 
that since he was ineligible for relief under Chapter 13 
(his unsecured debt exceeded the limit) the Court lacked 
jurisdiction to convert the case. The debtor relied on In re 
Wulf, 62 B.R. 155 (Bkcy Neb. 1986), which held essentially 
that. 

Judge Urbom concluded that Wulf should be reversed. He 
reasoned that while a case filed under a Chapter by one 
ineligible to be a debtor in that Chapter cannot proceed in 
that Chapter, it does not follow that the Bankruptcy Court 
does not have subject matter jurisdiction under 28 U.S.C. § 
157. That section gives Bankruptcy Courts jurisdiction of 
all cases under Title 11, the Bankruptcy Code. A debtor may 
qualify or not for one or more Chapters of the Code, but the 
case remains one under the Bankruptcy code. The appeal was 
dismissed. 

53. In re Cape Bk87-1542 (8-8-83). 
Creditor objected to Debtor's Chapter 12 Plan, claiming 

it failed to properly calculate the debt due the creditor 
based upon the value of some corn in which the creditor 
claimed a security interest. The corn dropped dramatically 
in value due to spoilage, and the Debtor's Plan essentially 
passed the risk of this decline on to the creditor by making 
a corresponding reduction in the creditor's debt. 

Judge Minahan confirmed the Plan, agreeing with the 
debtor that the risk of spoilage had passed to the creditor. 
The debtor had made arrangements to sell the corn prior to 
the spoilage, but the creditor intervened with a replevin 
action. The creditor arranged a different sale, but that 
buyer ended up defaulting. As a result, the corn sat on the 
Debtor's farm for an extended period, and was rendered 
valueless. The Court said that it wasn't the Debtor's fault 
the buyer defaulted. The U.C.C. places the risk of such 
default on the repleving creditor, since all aspects of a 
ressale must be reasonable. The Plan was confirmed. 
54- In re Blrkel Bk86-3707 (8-15-88). 

Debtor's Chapter 12 Plan provided for sale of crops, 
with the proceeds to be distributed to those creditors 
establishing a claim to the crops. A secured creditor and a 
fertilizer supplier both filed secured claims. The secured 
creditor claimed the crop under an "after-acquired" property 



clause, and the supplier claimed a lien under § 52-1101 Neb. 
Rev. Stat., the fertilizer lien section. 

Judge Minahan concluded that the secured creditor had a 
valid first lien, but that the supplier had no lien at all. 
§ 1103 states that a lien under § 1101 must be filed within 
60 days of the time the last products were furnished in 
order to be valid against subsequent lienholders. The Court 
concluded that since the lien here was filed a few days 
after the 60th day the lien was not valid against the 
trustee, a lienholder under § 544 of the Bankruptcy Code. 

55. In re Wlbbels Bk88-40045 (8-19-88). 
Prior to filing her Chapter 12 petition Debtor owed the 

SBA about $43,000.00. She was also entitled to payments 
under ASCS programs, although on the date of Bankruptcy the 
exact amount of those payments was undetermined. The SBA 
requestd relief to effect an administrative set-off of the 
amounts owed debtor against the amount debtor owed the SBA. 
The Debtor objected, contending § 553 (a) did not authorize 
the set-off. 

Judge Minahan granted the relief, concluding that the 
requirements of § 553 had been met. The SBA claim predated 
Bankruptcy, as did the right to payment against the ASCS. 
The Court found it immaterial whether the exact amount owed 
debtor was determined before or after filing. The Court also 
found the debts were "mutual debts" as that term is meant in 
§ 553. While two entities may not normally combine their 
debts for purpose of set-off against one debtor, that is 
permitted where the Debtor consents to such combination. 
Here, even though two separate agencies were involved, the 
Debtor agreed in the ASCS contract to permit administrative 
set-offs under Federal regulations. Those regulations permit 
aggregation of all debts owed the United States for purpose 
of set-off. 

56. In re Kopecky Bk87-2833 (8-26-88). 
Debtor filed a Chapter 7 petition, listing Bank as a 

secured Creditor on debtor's real esstate. ("A"). The Bank 
also held a trust deed on the Debtor's parents house ("B"), 
who had cosigned a note with their son. During the Debtor's 
bankruptcy the Bank proceeded against B, despite the parents 
attempts to have the Bank go after A first (the Bank also, 
held a second mortgage on A ). To avoid losing their home 
the parents paid the Bank the amount owed on the note 
cosigned by them, and requested the Bank to assign the Trust 
Deed to them, giving them a secured claim against A. The 
Bank refused, and instead released the Trust Deed to the 
Debtor, which eliminated the first lien on A, and advanced 
the Bank's second lien. The parents brought an adversary 
proceeding to determine their lien status, and also seeking 
an order foreclosing their lien. The Bank moved to dismiss, 
contending the Court was without jurisdiction because the 
trustee had abandoned the A property. 



Judge Mahoney dismissed that part of the complaint that 
sought foreclosure, stating that was a state law issue and 
not properly before the Bankruptcy Court. The Court did not 
dismiss the complaint insofar as it sought determination of 
the parents lien status, finding that they were creditors of 
the estate who were not given notice of the intent of the 
trustee to abandon A. That property was thus still part of 
the estate for purposes of their claim. 

57. In re Barger BkSS-1341 (3-30-83). 
Debtors filed their Chapter 11 petition, and without 

Court authorization continued to receive advances from Bank 
under an agreement reached pre-petition. When the Bank 
sought a determination that it was secured as to these 
advances the Debtors commenced an adversary proceeding to 
determine the statue of the Bank's lien in the Debtors' 
property, as well as as to the post-petition advances. 

Judge Mahoney held that the Bank had a security 
interest in one-half the property owned by the Debtors' on 
the date of filing to secure pre-petition debt. The Bank did 
not have a security interest in the wife's half because the 
Bank dealt only with thye husband even though it knew the 
wife was a partner in the farm operation. 

The Bank held a security interest in government 
payments received by the Debtors prior to Bankruptcy, since 
the security agreements cover such payments. This interest 
was limited to one-half of these payments, since the wife 
did not pledge her half. The Court rejected arguments that 
the Bank waived this security interest by letting the 
Debtors use these payments to pay other creditors. As soon 
as it became known that the money would not be so used the 
Bank reasserted its claim to the payments. 

The Bank was held to have a perfected security interest 
in the crop planted post-petition, using funds supplied by 
the Bank pre-petition. While the Bank did not have a 
security interest in the growing crop which survived filing 
(the financing statement did not describe the land on which 
the crops were grown), it had a perfected security interest 
in the crop inputs and farm products. Judge Mahoney held 
that the post-petition crop was the proceeds of the 
pre-petition security interest, citing In re Sekutera, 62 
B.R. 387 (Bankr. D. Neb. 1986). 

The Court also found that the Bank should be secured 
with respect to post-petition advances made to grow the 
post-petition crop, but which were not authorized under § 
364. Citing In re Smith, 72 B.R. 344 (Bankr. S.D. Ohio 
1937), Judge Mahoney concluded that since the Banks advances 
were made based on the Debtors' assurances that a security 
interest would be given, and since the general creditors 
would not be hurt, he had power to give the Bank an 
equitable liuen in the post-petition crop. 
58. In re Hageman Bk86-615 (9-14-83). 



Prior to filing his Chapter 7 case Debtor renounced his 
interest in his deceased father's estate, as provided in § 
30-2352 of the Nebraska Statutes. The trustee brought an 
adversary action to set aside the renunciation as a 
fraudulent conveyance. The Debtor moved to dismiss, 
asserting that no conveyance occured because the Debtor 
never acquired an interest in the estate. (Under Nebraska 
law one who renounces an interest is deemed to predecease 
the decedent). 

Judge Mahoney disagreed with the Debtor, holding that 
at the time of his father's death the Debtor had a right to 
take or not take the interest left him, and that exercise of 
that right could be a transfer under the fraudulent 
conveyance laws. 
59. In re Fischer BkS7-2584 (9-12-88). 

Debtors moved to dismiss their Chapter 12 case in the 
face of creditor claims that the Debtors had engaged in 
fraud during the case that would permit conversion to 
Chapter 7 under § 1203 (d). 

Judge Mahoney allowed the Debtors to dismiss, since 
Congress intended that right to be absolute under § 1208. 
However, to avoid abuse of the Bankruptcy Courts, the Court 
held that under § 349 the dismissal order would be modified 
to prevent the Debtors from filing again within 180 days. 
60. In re Schmeekle Bk87-1858 (9-27-88). 

Creditor moved to dismiss Debtors' Chapter 12 petition, 
contending the Debtors' earned less than 50% of their "gross 
income" from farming operation. The Debtors farmed and also 
sold seed. Judge Minahan held that the meaning of "gross 
income" in § 101 (17) is the gross.income figure on the 
Debtors income tax returns. Here, that figure showed more 
than 50% gross income from the farming operation. 
61. In re Bogacz Bk88-728 (9-27-88). 

Secured creditor repossessed Debtor's car after her 
petition was filed. Although the creditor had no notice of 
the filing when the car was repossessed, it refused to 
return the car when informed of the Bankruptcy. The Debtor 
requested sanctions under § 362 (h). 

Judge Mahoney gave the Debtor her actual damages and 
attorneys fees, and also found this to be an appropriate 
case for punitive damages. The creditor's repeated refusal 
to return the car was judged by the Court to be a serious 
violation of the automatic stay. 
62> In re Weber Bk87-1653 (9-28-88). 

Debtors filed a Chapter 7 petition and received a 
discharge. They reaffirmed a mortgage on their home in that 
case. No concessions were made by the mortgageee, and at the 
time of the reaffirmation the payments were current. Six 
years later, when they were in arrears on the mortgage, the 
Debtors' filed a Chapter 13 petition, seeking to pay the 



arrears under the Plan, but future payments outside the 
Plan. The creditor moved to dismiss the case as filed in bad 
faith, and also objected to confirmation based on § 1322 (b) 
(5) . 

Judge Minahan concluded the Debtors had not made a bad 
faith filing. The Court refused to find that bad faith was 
equal to violation of a reaffirmation agreement. The various 
factors discussed in the Estus case ( 695 F.2d 311 [8th Cir. 
1932] ) must be used to determine good faith. Here, the fact 
that the creditor gave up nothing in the reaffirmation 
agreement, plus the fact that the Debtors waited 6 years to 
file the Chapter 13 case showed their good faith. 

The Court did refuse to confirm the Plan, holding that 
the attempt to treat part of the claim outside the Plan and 
part in violated § 1322 (b) (5). The Debtors must amend the 
Plan to provide that both the payments on arrearages and the 
regular monthly payments are made under the Plan. 
63. In re Krueger Bk88-40123 (9-30-88). 

Debtors filed a Chapter 12 petition, listing their 
income from various sources. Two of these sources included 
rent from leased land. One rent was on a share basis, and 
one was cash rent. Creditor moved to dismiss, contending the 
Debtors did not make more than 50% from farming. 

Judge Minahan concluded that the cash rent should not 
be included in gross farming income, because as to that 
income the farmer took no farm risk. The share crop rent was 
farm income, but not including the cash rent rendered the 
Debtors ineligible. The Court rejected reasoning of cases 
such as In re Burke, 81 B.R. 971 (Bankr. s.D. Iowa 1987), 
which looked at the "totality of circumstances" to determine 
if the Debtor was a family farmer which Congress intended to 
include in Chapter 12. Congress defined family farmer 
requirements very carefully in the Code, the Court found, 
and no room exists for Courts to modify that definition. 

64. In re Weaver Bk83-40002 (9-30-38). 
Debtor claimed as an exemption in his Chapter 7 case a 

retirement fund related to his employment, and having a 
balance at Bankruptcy of about $28,000.00. His ex-wife, who 
held a judgement against the debtor for past support 
obligations, objected to the exemption, contending it was 
not exempt under Neb. R. Stat. § 25-1563.01 (Supp. 1981). 

Judge Minahan concluded that section should be 
interpreted to consider the future needs of the debtor and 
his dependents when construing the amount "... reasonably 
necessary" for the debtor's support. The Court thus should 
consider the need of the debtor for a retirement fund to 
supplement social security. This pension fund, even though 
the Debtor was only 28 and probably able to start another 
fund, was reasonably necessary for the Debtor's future 
needs. However, the exemption should not be good against the 
claim of the ex-wife for back support. The statute was 
intended to permit the debtor to set aside funds for himself 



and his dependents. Judge Minahan thought it inconsistent to 
allow the debtor to assert the exemption against one whoses 
interests the legislature was trying to protect. As a 
result, the Court held that the exemption was not applicable 
to this claim. 
65. In re Penner Bk87-10291 (19-3-88). 

Within 9 0 days of Bankruptcy the Debtor signed a wage 
assignment in favor of an existing creditor. After filing 
their Chapter 7 petition Debtor and her husband (who did not 
sign anything) sought to recover the amounts held by the 
assignee under this assignment. They alleged the asignment 
was a preference, and that the wages were exempt under § 5 22 
( g ) • 

Judge Minahan held that the assignment was a 
preference, and that the amount transfered was exempt under 
§ 522 (g). That section permits the Debtor to exempt 
property recovered by the trustee if the Debtor could have 
exempted the property but for the transfer, and the transfer-
was not voluntary. The Court found the transfer not 
voluntary because under Nebraska law the assignment of wages 
is void if made by the head of the family and not signed by 
the spouse. Here, he concluded the wife could claim the head 
of household status, and since the husband had not signed 
the wage assignment it was void under Nebraska law, and thus 
involuntary under § 522 (g). 
66. In re Craig Bk85-2418 (10-31-88). 

83 days before filing his Chapter 11 petition Debtor 
gave a mortgage on real estate to Bank in exchange for a 
$250,000.00 loan. This loan was on the same date transfered 
back to the Bank.in exchange for the Bank's agreement to 
release Debtor from a $399,000.00 personal guaranty he had 
given Bank on a third party debt. The unsecured creditor 
brought this action to set aside the transfer as a 
preference or a fraudulent conveyance. 

Judge Minahan concluded the transfer of the mortgage 
was in fact a preference. The Bank contended that the 
mortgage was given for new value, the $250,000.00 loan, and 
was thus not an antecedent debt. Further, the release of 
liability under the guaranty was a "contemporaneous 
exchange" under §547 (c) (1). 

The Court disagreed, finding that the net effect of all 
these transfers was to leave the Bank with a valuable 
mortgage in exchange for satisfaction of a contingent, 
unsecured debt. While the Debtor did not show exactly how 
much the Bank was prefered by this transfer, given the fact 
that the real estate was the only real asset, and that other 
creditors existed, it was clear to the Court the Bank was to 
some degree better off as a result of this transfer. (Judge 
Minahan also found the transfer to be a fraudulent 
conveyance because made with the actual intent to defraud 
other creditors). 
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67. in re Transpower Constructors Inc Bk87-02464 (11-21-38). 
Prior to filing its Chapter 11 petition Debtor 

performed work for Defendant on a number of occasions. After 
filing Debtor began an adversary action to compel Defendant 
to turnover money allegedly owed to Debtor based on prior 
work. Defendant answered, contending Debtor owed Defendant 
damages based on work agreed to be done, but breached, by 
Debtor. Debtor moved to strike this defense, arguing that 
the defendant had not filed a proof of claim for these 
damages and was thus barred from raising that issue in this 
suit. 

Judge Minahan held that the Defendant was not barred 
from raising the damages defense, since even though it 
failed to file a timely claim in this case, it had done so 
in another case which was the consolidated case for 
administrative purposes. However, the Court found that the 
contract between the Debtor and the Defendant was not a 
"requirements" contract as contended by the Defendant. 
Therefore, the Debtor was not obligated to perform any work 
on any job not specifically agreed upon. The Defendant 
should be permitted to show damages caused by work done 
improperly by Debtor, but not otherwise. 
68. In re Franzen Bk83-2086 (11-22-83). 

Secured creditor obtained relief to foreclose mortgage 
on real estate. The land was sold to creditor, who bid the 
amount of its mortgage. It then requested relief to eject 
the Debtor, who remained on the land. Debtor contended that 
relief should not be granted because the land was worth 
substantially more than the amount bid by creditor, and that 
other creditors were thus deprived of assets in the case. 

Judge Mahoney held that based on the Hulm case, 738 
F. 2d 323 (Stli Cir. 1984), which avoided a pre-petition 
foreclosure sale under § 543, the trustee may have some 
avoidance power under 5 544 or § 549 if the creditor did not 
pay "fair value" for the land. This question, he concluded, 
was a federal question, not a state question, so that it was 
not conclusive that the sale had been confirmed in state 
court. Relief was denied. 

i 
69. In re Armstrong Bk86-3714 (11-28-88). 

Shortly before filing their bankruptcy petition Debtors 
conveyed certain non-exempt assets to a relative and 
invested the proceeds (about $300,000.00) in an exempt 
annuity. Shortly after they filed the Nebraska legislature 
amended the annuity statute to limit the exemption to 
$10,000.00. Creditor filed this action objecting to the 
exemption as a fraudulent conveyance. 

Judge Mahoney held the exemption should be allowed. 
Under the holding in the Hanson case, 848 F.2d 866 (8th Cir. 
1983) the mere fact that the debtor converted non-exempt to 
exempt assets before bankruptcy does not establish 
fraudulent intent. The creditor must show "extrinsic 
evidence" of fraud. The Court concluded that under Nebraska 



law that conversion would not be fraud. The legislature had 
ample opportunity to declare the conversion process fraud, 
but did not. Therefore, conversion of non-exempt assets to 
exempt assets under Nebraska law is not fraudulent. 

Judge Mahoney also found it inappropriate for the 
creditor to "collapse" the transaction selling the 
non-exempt asset into the transaction creating the exempt 
asset and call the result one "conveyance" under the 
fraudulent conveyance act. This is because, he said, the 
investment in the annuity was not a conveyance at all. A 
conveyance means a transfer to someone else. Here, no 
transfer occured. 

70. In re McKeag Bk87-71 (12-2-88).. 
Two years prior to Debtors bankruptcy lessor notified 

Debtor it was terminating a lease of certain personal 
property in Debtor's possession. Lessor did nothing to 
recover possession prior to or during Bankruptcy. Instead, 
it brought suit for breach of the lease. After filing their 
petition Debtors rejected the lease, although they continued 
to use some of the leased property to store grain. The 
lessor filed an application for an administrative expense 
based on the Debtors use of the leased property during 
bankruptcy. 

Judge Mahoney disallowed the claim, concluding that the 
lessor had ample opportunity to regain possession of the 
leased property. It instead chose to wait and see whether 
the debtors would assume the lease, something they could not 
do over the lessors objection since the lease terminated 
pre-petition. Since the lessor did not protect its own 
rights, it is not entitled to an administrative claim. In 
any event, the estate was not benefited by using the 
property, .since the debtors ccould just as easily have 
stored the grain somewhere else. 
71. In re Victor Cv. 83-O-760 (12-5-88). 

Debtor filed an adversary proceeding against Bank. Bank 
moved to dismiss the action, and without Court permission 
Debtor filed an amended complaint. Bank moved to strike this 
complaint, which the Bankruptcy Court sustained, dismissing 
the case. Debtor appealed. 

. Judge Strom held that Fed. R. Civ. P. 15, which 
requires court approval to amend after a responsive pleading 
has been filed, did not apply because a motion under Rule 
12 is not a responsive pleading. Therefore, the Bankruptcy 
Court erred in striking the amended complaint. 
72. In re Wedgewood Bk88-370 (12-5-88). 

Debtor filed a Chapter 7 petition listing debts owed 
his ex-wife for attorney fees and court costs incurred by 
her during their divorce. Their divorce decree ordered 
Debtor to pay these costs. The ex-wife objected to discharge 
of these debts as "support" obligations under § 523 (a) (5). 



Judge Mahoney held these debts were in the nature of 
support, relying in part on the state court decree which 
specifically found the ex-wife to be unable to pay her own 
costs. The Court concluded that debts such as these were 
intended to support the recipient during the divorce 
proceedings, and were thus covered by § 523. 
73. In re Laudenklos Bk.85-2113 (12-14-88). 

Debtor, his wife, his mother, and his brother were all 
ingaged in litigation with Debtor's major creditor, Bank. 
After Debtor filed his Chapter 7 petition Bank brought an 
action to deny discharge under § 727. Prior to trial Bank, 
Debtor and his wife reached a settlement in which the Bank 
agreed to drop the 727 action if Debtor and his wife would 
drop pending state cases, and the wife would convey certain 
real and personal property to the Bank. The wife was not 
represented at the time of the agreement, although the 
Debtor was. 

Subsequently the wife intervened in the adversary case 
seeking to void the agreement as one signed by her under 
duress. Neither the Bank nor the wife had completed the 
agreement according to its terms. 

Judge Mahoney held that the wife did not sign under 
duress, as Nebraska law defines duress, since she seemed 
intelligent and capable of understanding what she was doing. 
However, even though the agreement is not void under the 
duress argument, the Court must still determine if it should 
be approved. Agreements to drop § 727 cases must be approved 
after notice to creditors, Rule 9019, and that did not 
happen here. Treating the approval question as before the 
Court in this hearing, Judge Mahoney determined that it 
should not be approved. Since it was not approved, the 
consideration bargained for by the wife failed, and she need 
not perform her side of the bargain. 
74. In re Omaha Midwest Wholesale Distributors, Inc. 
Bk86-2775 (12-20-83). 

On September 25th, 1986 creditors filed a Chapter 7 
petition against the Debtor. On that same date Debtor 
ordered goods from FIE Corporation, which were delivered 
shortly thereafter. Before an Order for Relief was entered 
in the involuntary case Debtor filed a Chapter 11 petition. 
However, just before doing so Debtor returned a substantial 
part of the goods delivered in September to FIE. The case 
finally was converted to Chapter 7, and the trustee brought 
this action to force FIE to turnover the property returned 
to it by the Debtor. The trustee contended that since the 
Debtor did not move to convert the case under § 706, the 
Chapter 11 petition was a commencement of a new case, with a 
new commencement date. Since both the debt and the return of 
goods came prior to the commencement of the case, the return 
was a preference. FIE contended that the Debtor converted to 
11, and that under § 348 the commencement date remains 
September 25. Thus, the debt was post-petition, and the 



return was. protected as a payment on a post-petition debt 
under § 549 (b). 

Judge Mahoney agreed with FIE. The Debtor sent a notice 
to all creditors at the time the Chap[ter 11 petition was 
filed, stating that the petition had been filed "...as 
contemplated at 11 U.S.C. § 706". Rule 9013 governs 
conversions under § 706, and that Rule requires only that 
the Debtor give notice of intent to convert. No hearing is 
required, unless the Court orders one. Also, the Bankruptcy 
Court gave the Chapter 11 case the same case number as the 
involuntary case, and the Court's order for relief in the 11 
stated it was "... on consideration of the petition filed on 
9-5-86 (sic)". It was thus clear to all that a conversion 
was intended, and since all the Rules were met, a conversion 
was accomplished. 

75. In re Eynetich Bk87-40193 (12-29-88). 
Prior to Debtor's Chapter 13 filing Bank obtained a 

judgement ordering foreclosure of Bank's mortgage on 
Debtor's residence. Before the land could be sold Debtor 
filed her Chapter 13 case. Bank moved for relief, contending 
that under two recent 8th Cir. cases, Justice, No. 87-5339 
and Demars, No. 87-5487, Debtor cannot deaccelerate and cure 
her mortgage because the mortgage was extinguished. 

Judge Minahan held that Justice and DeMars were not 
applicable, since they relied on South Dakota law. In that 
state a forclosure and sale ends the mortgage, with the 
debtor having only a redemption right. In Nebraska the 
mortgage is not extinguished until the sale is confirmed, 
and until that time the redemption is from the mortgage. 
Therefore, relief was not proper on that basis. (The Court 
did grant relief based on a failure of the Debtor to provide 
adequate protection. The Debtor's Plan was not confirmed 
because she did not provide payments sufficient to pay both 
the arrearages and the future payments. 
76. In re SID 7, of Lancaster County, Neb. Bk35-39 
(1-10-89) . 

Debtor filed a Chapter 9 petition, and following that 
paid operating costs, including attorneys fees, out of the 
bond fund. Various parties brought actions in Bankruptcy 
Court, contending these payments were conversions under 
state law. ( Hollstein v. SID A88-4042 ). The Debtor brought 
this motion to approve those questioned payments. 

Judge Mahoney refused, holding that the only power he 
had under the Code was to confirm a Plan. If a confirmed 
Plan provides for payment of all administrative expenses the 
Court has power to approve those expenses, but it has no 
power to do so on an interim basis. 
77. In re Kramer Bk87-3176 (2-8-89). 

Prior to filing their Chapter 11 case in Nebraska 
Debtors were defendants in various real estate foreclosure 
cases. In these cases Creditors had obtained appointment of 



a receiver to manage the real estate. After filing the 
Debtors' moved for an order directing the receiver to 
turnover the real estate. Judge Mahoney overruled that 
motion, finding that the Debtors did not show that they 
could attain the projections they presented. The Court also 
believed that the "absolute priority" rule as interpreted in 
the Ahlers case prevented confirmation of any Plan the 
Debtors could propose. The debtors refiled their request, 
and creditors objected. 

Judge Mahoney concluded that the Debtors had met their 
burden of proving they could operate the farms better than 
the receiver. § 543 requires a turnover if it is in the best 
interest of the creditors. Here, the receiver was earning 
gross income of $90,000.00, while the debtor projected net 
income, before debt service, of $196,000.00. Thus, the best 
interest of creditors would be served by Debtors farming the 
land. Also, since the decision in In re Blakemeyer, 861 F.2b 
192 (8th Cir. 1988), it seems possible in this circuit that 
a Chapter 11 plan can be confirmed without full payment to 
unsecured creditors, if the Debtor contributed something 
"reasonably compensatory to the reorganization enterprise." 
The Debtors should be allowed the opportunity to propose a 
suitable Plan, the Court held. 

78. In re Spencer Bk87-2831 (@-17-39). 
Debtor filed a Chapter 13 case, and secured creditor 

filed for relief, contending it was not adequately 
protected. Relief was denied. Several months later Debtor 
amended her Chapter 13 Plan to provide for surrender of the 
collateral. The collateral had diminished in value during 
the case. The creditor moved for an administrative expense 
claim under § 507 (b). 

Judge Mahoney agreed. The purpose of § 507 (b) is to 
protect those creditors who believe themselves to be 
inadequately protected, and are right. The creditor has an 
administrative claim to the extent of the diminution in 
value. 
79. In re Carl Anderson Co. Inc Bk86-1900 (2-21-89). 

Chapter 11 trustee brought a preference action against 
a partnership and the general partner. The general partner, 
relying on Security State Bank v. McCoy, 219 Neb. 132, 361 
N.W.2d 514- (1985), obtained a dismissal as against him, 
since a general partner can't be sued until the partnership 
is shown to be unable to pay a judgement. The general 
partner now moved to be allowed to intervene, since the 
partnership was not defending the case vigorously. 

Judge Mahoney refused to allow the partner to 
intervene, on the sensible theory that the partner was 
responsible for his own exit from the case, and once out 
stays out. 
80. In re Moody Bk83-829 (3-02-89). 



Debtors filed a Chapter 11 petition, and obtained 
confirmation of a liquidation plan. It provided for sale of 
most of the Debtors' assets, and payment of various claims, 
including claims of the l.R.S for back taxes. After 
completing most of the plan Debtors defaulted in a 
relatively small payment to the l.R.S. They then filed a 
Chapter.12 petition in an attempt to reacquire some farm 
real estate sold in the Chapter 11 plan. The l.R.S. moved to 
dismiss the Chapter 11 case claiming the debtors could not 
consummate the Plan. 

Judge Mahoney found that the Debtors' had sold 
substantially all their assets, and had paid most of their 
debts under the Chapter 11 plan. It was thus substantially 
consummated. He also held that a Chapter 12 case can proceed 
even while a Chapter 11 case is open, so long as the Debtor 
is not attempting to abuse the Bankruptcy laws. Here, the 
Debtors' had a perfectly good reason to file the Chapter 12 
case, and no creditors would be hurt by that filing. He 
noted that the l.R.S. wanted the Chapter 11 case dismissed 
so that it could earn interest on the taxes during the 
pendency of the Chapter 11. He concluded, however, that 
whether the 11 was dismissed or not the l.R.S. couldn't get 
interest, since that issue was litigated in the 11 and is 
now res judicata. 

81. In re Walton No. 86-2497 (8th Cir. Jan. 19, 1989). 
Debtor filed a Chapter 7 petition in Missouri, listing 

unsecured debts of $26,484.00, monthly income of $1818.00, 
and monthly expenses of $1321.00. The Bankruptcy Judge 
ordered a hearing to determine whether the petition was a 
"substantial abuse" under § 707 (b). That section permits a 
Court to dismiss a case filed by an individual debtor whose 
debts are primarily consumer debts if granting relief would 
be a substantial abuse of the Bankruptcy Code. The Court 
concluded it was here, since the Debtor had surplus monthly 
income which could fund a chapter 13 Plan and pay a 
substantial portion of his debts. Debtor appealed, 
contending Congress did not intend Courts to consider future 
income when determining substantial abuse under § 707, and 
that all the debtor need do is file in good faith showing 
economic hardship. The District Court affirmed, and the 
Debtor appealed. 

The 8th Circuit affirmed, concluding that Congress did 
intend the courts to consider future income. While specific 
reference to future income was deleted from the final 
version of § 707, the legislative history of earlier 
versions indicated that' Congress was concerned about debtors 
who could pay their debts out of future earnings without 
unusual strain using the Bankruptcy laws to avoid doing so. 
Also, if all that was required was good faith, the section 
would be redundant, since many sections already require the 
debtor to file in good faith. It follows that -in some sense 
the ability of the debtor to pay his debts is an issue under 



APPENDIX 

This appendix contains summaries of recent decisions of the 
Bankruptcy Courts of the Northern and Southern Districts of Iowa. 
Materials for the Northern District were compiled by Jerry Jensen 
and Mark Suri, law clerks to Judges Edmunds and Melloy. 
Materials for the Southern District were compiled by Steve 
Wandro, formerly a law clerk to Judge Jackwig. Creighton Law 
School has obtained their permission to use these materials for 
CLE programs. 
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I. ATTORNEY FEES 

A. Application for Appointment and Nunc Pro Tunc Approval 
The importance of receiving prior court authorization 
to serve as attorney for the debtor pursuant to 11 
U.S.C. sections 327 or 1103 is underscored in Matter 
of Independent Sales Corp.. 73 B.R. 772 (Bankr. S.D. 
Iowa 1987). Where such approval has not been timely 
obtained, denial of compensation for postpetition 
services (and return of the fees received) is proper 
under 11 U.S.C. sections 330 and 331 unless exceptional 
circumstances exist. Independent Sales and the cases 
cited therein address the circumstances under which a 
nunc pro tunc order of appointment may be permissible. 

The court also addressed the rules and Code provisions 
applicable to prepetition general retainers. A 
retainer obtained prior to filing the petition for 
relief is held in trust to the extent it is for 
services to be rendered and for costs to be incurred 
during the pendency of the case and until allowed by 
the court and ordered paid pursuant to 11 U.S.C. 
sections 330 and 331. Only to the extent a prepetition 
general retainer before the bankruptcy case is 
commenced, there is no requirement of prior appointment 
pursuant to 11 U.S.C, section 327. However, as 
indicated by 11 U.S.C. section 229 and Bankruptcy Rule 
2017, even the compensation drawn for prepetition 
services and costs is subject to court scrutiny. 

The apparent trend in the circuit courts is to reverse 
the former liberal policy of granting applications for 
nunc pro tunc approval of employment. See In re 
Aryans a 3 CP- > 798 F.2d 645 (3rd Cir. 1986); re 
Triangle Chemicals. Inc.. 697 F.2d 1280 (5th Cir. 
1983); Beachar v. Leavenworth State Bank. 184 F.2d 498 
(9th Cir. 1950); In re America Colonial Broadcasting 
Coro.. 74 B.R. 27 (D. Puerto Rico 1987); Matter of 
Flaaman, 73 B.R. 579 (Bankr. M.D. Ga. 1987); In re 
Keecan Utility Contractor. 73 B.R. 82 (Bankr. W.D. N.Y. 
1987). Courts that have considered such applications 
have uniformly found that mere neglect or oversight on 
the part of counsel who was in a position to file a 
timely application for approval of employment is not an 
extraordinary circumstance warranting nunc pro tunc 
approval. Retroactive approval may be granted only if 
the court finds that prior approval would have been 



granted (i.e. that applicant is disinterested, and the 
services are necessary) and that the particular 
circumstances adequately excuse the failure to have 
sought prior approval. In re Arkansas Co•. 798 F.2d 
645 (3rd Cir. 1986) details many factors to be 
considered. 

NOTE; The standard to be observed in determining whether a 
certain applicant should be appointed is whether the appointment 
will aid in the administration of the proceeding. In Matter of 
glack. 73 B.R. 382 (Bankr. W.D. Mo. 1987) Chief Judge Dennis 
Stewart declined to appoint an attorney for Chapter 12 debtors 
where the applicant had a history of failing to appear at 
scheduled hearings and had failed to make timely and sufficient 
filings of proposed plans and other documents on behalf of 
clients in Chapter 11 cases. Although the circumstances in 
Matter of Slack were extreme, the reasoning signals the 
willingness of bankruptcy courts to take appropriate actions to 
ensure compliance with rules of practice and procedure. 

Matter of Wilson. Case No. 87-1402-C (Bankr. S.D. Iowa, 
Filed April 18, 1988). J. Jackwig. Chapter 12 
debtor's counsel failed to seek prior court approval 
before representing debtor. In a previous order, the 
court informed counsel that services performed 
postpetition but prior to court authorization for 
employment were not compensable unless counsel secured 
nunc pro tunc authorization of employment. Counsel 
filed a motion seeking nunc pro tunc approval stating 
that his employment "was the result of oversight and 
ignorance." The court ruled that oversight and 
ignorance failed to satisfy the requisite extraordinary 
circumstances that warrant a nunc pro tunc appointment, 

B. Fee Applications 
Matter of Pothoven. et al., 84 B.R. 579 (Bankr. S.D. 
Iowa 1988). J.J. Jackwig and Hill. Attorneys 
representing debtors are urged to review this opinion 
carefully as it sets out the guidelines used by the 
court in reviewing fee applications. 

C. Jurisdiction to Consider Fee Applications 
1. Matter of. figpyfrUg Corp., Case No. 88-32-C 

(Bankr. S.D. Iowa Filed August 4, 1988). J. Hill. 
In two separate orders, the Court determined it 
would not be divested of jurisdiction over a 
professional fee application in a dismissed 
Chapter 11 case if the Order of Dismissal 
expressly provided that the Court retained limited 
jurisdiction to consider the fee application. 

3 



Since neither attorney requested the court to 
retain limited jurisdiction to consider the 
application in the event the case was dismissed, 
the Order on Dismissal did not so provide. As a 
result, the Court concluded it did not have 
jurisdiction to consider his or her fee 
application . 

II. CHAPTER 12 
A. Conversion of Existing Cases 

1. Matter of Spears. 69 B.R. 511, 15 B.C.D. 551 
(Bankr. S.D. Iowa 1987). In one of the first of 
many cases to address the issue, the court ruled 
that the debtors could not convert their Chapter 
11 case to a case under Chapter 12. The Chapter 
11 case was pending as of the effective date of 
the Chapter 12 legislation. The court found the 
language to section 302(d)(1) of the 1986 
amendments to the Code (providing that Chapter 12 
shall not be applicable to cases commenced prior 
to the effective date of the Act) was clear and 
unequivocal on its face and thus was controlling 
despite legislative history that indicated 
existing Chapter 11 and 13 cases could be 
converted. 

2, fatter of Spears, Case No. 86-3019-C (Bankr. S.D. 
Iowa, Filed January 19, 1988). J. Jackwig. The 
court in a prior order denied debtors' motion to 
convert their Chapter 11 case, which was filed on 
November 7, 1986, to a case under Chapter 12 
because of specific language in the relevant 
enabling provisions which made the Chapter 12 law 
inapplicable to cases commenced prior of November 
26, 1986, the effective date of Chapter 12. 
Matter of Spearsr 69 B.R. 511 (Bankr. S.D. Iowa 
1987). Later, debtors moved to dismiss for the 
express purpose of refiling a petition under 
Chapter 12. Creditors objected to the motion on 
the ground the motion was an attempt to circumvent 
the court's prior order as well as the express 
statutory language. The court sustained 
creditors' objection. The court relied on Central 
yCTst Co. v. official Creditors Committee of 
Geicer Enterprises. Inc.. 454 U.S. 354, 102 S.Ct. 
695, 70 L.Ed.2d 542 (1982) in ruling that the 
debtors could not dismiss their case in order to 
take advantage of a change in the law. 
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B. Eligibility 
1. fatter of Rinker, 75 B.R. (Bankr. S.D. Iowa, May 

22, 1987). J. Jackwig. In this Chapter 12 case, 
61% of the debtors' debt arose out of the 
settlement of a will dispute. Creditors 
maintained that the debtors were ineligible for 
Chapter 12 because the 80% requirement of section 
101 (17) (A), was not met. The court found that the 
80% requirement was met because the settlement 
involved farmland which was integral to the 
debtors' crop production enterprise. 

2. Matter of Sunderman. Case No. 86-3397-W (Bankr. 
S.D. Iowa, Filed November 18, 1987). J. Jackwig. 
Chapter 12 trustee and creditor moved to dismiss 
on the ground debtors was ineligible for chapter 
12 under section 101(17)(A). Specifically, 
movants argued debtor failed to meet the 50% 
income rule. At the hearing on the motion, most 
of the evidence presented by the parties concerned 
the debtor's farming activities in 1986. Debtor 
sought relief in 1986. Pursuant to section 
101(17)(A), the income test is based on the "the 
taxable year preceding the taxable year in which 
the case concerning such individual or such 
individual and spouse was filed." Jd. (emphasis 
added). The court ordered the parties to assess 
debtor's eligibility using 1985 as the taxable 
year. 

3. Matter of Burke. 80 B.R. 971 (Bankr. S.D. Iowa 
1987). J. Jackwig. Chapter 12 trustee and two 
creditors moved to dismiss contending debtors were 
ineligible for Chapter 12 relief because less 
than 50% of debtors' income came from a farming 
operation in violation of 101(17)(A), In 1985, 
debtors' children formed a corporation of which 
debtors were not shareholders. Debtors leased 
their equipment to the corporation. The 
corporation employed debtors to operate the farm. 
The question before the court was whether 
debtors' wages from the corporation constituted 
income arising out of a farming operation. The 
court ruled that in this instance the income 
indeed was derived from a fanning operation. In 
doing so, the court set out a number of factors 
the it will consider in eligibility cases. The 
court noted that income from crop share 
arrangements typically will be considered farm 
income in the case of individuals. With the 
respect to corporations engaged in crop share 
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arrangements, family members or relatives must 
take an active role in the operation. The court 
explained that in cash rent situations, cash rent 
arrangements with non-family members and non-
relatives will create a rebuttable presumption 
that a corporation or partnership debtor is not 
engaged in farming. With individuals, the court 
explained that cash rent will be considered farm 
income only if past farming activities were more 
than sporadic and any cessation in farming was 
temporary. The court also noted that 
consideration would be given to the relationship 
of tenant to the lessor, the reason for cash 
renting and the extent of cash renting (leasing 
portion of farm versus leasing entire farm). In 
situations involving sale of machinery, the court 
stated that income generated therefrom will be 
farm income unless debtors buy and sell machinery 
in a business fashion or unless the sale of all 
machinery and the debtors do not intend to lease 
or borrow machinery from another source. The 
court noted a similar test will apply to 
corporations or partnerships. The court explained 
wages will usually be construed as farm Income if 
the debtors' farming activity somehow relates to 
debtors' farming operation. The court further 
explained debtors receiving wages from a family 
related corporation or partnership may claim such 
wages as farm income absent a showing of abuse of 
Congressional intent. Finally, the court ruled 
that declarations made on income tax returns are 
not determinative of whether a debtor is a farmer 
for purposes of Chapter 12. 

4. Matter of Schafroth, 81 B.R. 509 (Bankr. S.D. Iowa 
1987). J. Jackwig. Chapter 12 debtors were 
officers, directors and shareholders of a 
corporation that had filed for Chapter 12 relief 
in another case. A creditor moved to dismiss on 
the basis debtors failed to satisfy any of the 
eligibility criteria set out in section 
101(17) (A). The crucial issue before the court 
was whether debtors received more than 50% of 
their gross income from a farming operation. 
Although employed by the corporation, debtors 
received no wages. Debtors argued that the gross 
income earned by the corporation should have been 
attributed to them individually. The court turned 
to tax law to explore the meaning of "gross 
income". The court distinguished between 
corporations and subchapter S corporations with 
respect to how corporate income is treated vis-a-



vis shareholders. The court explained that in 
regular corporations, shareholders are not taxed 
on corporate earnings until distributions are 
made. The court noted that in contrast, income 
from subchapter S corporations passes through the 
corporation to the shareholders. The court held 
that the corporation's income would be 
attributable to debtors if the corporation were a 
subchapter S corporation. However, because the 
record was incomplete as to the nature of the 
corporation in question, the court declined to 
make an eligibility ruling. 

5. Matter of Jessen. 82 B.R. 490 (Bankr. S.D. Iowa 
1988). J. Jackwig. Creditors and Chapter 12 
trustee argued that debtors were not eligible for 
Chapter 12 because they failed to satisfy the 50% 
income test set out in section 101(17) (A). 
Specifically, the objectors maintained that the 
cash rent debtors received was not derived from a 
farming operation and that the income they 
received from sealing corn should not be 
considered "gross income" for eligibility 
purposes. Applying the standards set out in 
Matter of Burke. 80 B.R. 135 (Bankr. S.D. Iowa 
1987), the court determined the cash rent indeed 
was farm income. The court explained that 
debtors' cessation of farming was short term. The 
court noted the debtors had farmed for 24 years 
and that they ceased farming only after they were 
unable to secure operating credit. The court also 
noted that although debtors sold their machinery, 
they had access to relative's machinery. Further, 
the court being rented to their son. Finally, 
taking a tax code meaning of "gross income", the 
court found that government program payments are 
income for Chapter 12 eligibility purposes. 

C. Time for Filing Plan 
In re Ravlvn Ao. Inc.. 72 B.R. 523 (Bankr, S.D. Iowa 
1987). J. Roger sitting by designation. Debtor filed 
a plan on the 92nd day after filing its Chapter 12 
petition. Federal Land Bank filed a motion to dismiss 
on 93rd day. Bankruptcy Judge Roger held that failure 
to file on 90th day was not jurisdictional and denied 
the motion to dismiss. However, Judge Roger pointedly 
commented that he would not conjecture as to the 
outcome if the plan had been filed after the motion to 
dismiss has been filed. 
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Comment: An application for an extension of time 
within which to file a Chapter 12 plan should be filed 
before the 90 days expire. Even if no creditors object 
to an extension, the debtor must satisfy the court that 
the extension is substantially justified. 

D. Interest Rate 
Matter of Doud. 74 B.R. 865 (Bankr. S.D. Iowa 1987). 
J. Jackwig. The court held that the discount rate for 
conventional lenders involved in a Chapter 12 case is 
calculated at the treasury bond yield with a remaining 
maturity matched to the average amount outstanding 
during the repayment period of the allowed claim plus 
2% to account for the risk. With respect to FmHA loans 
carrying interest rates that reflect the government's 
cost of money or subsidized rates, the discount rate is 
to equal the contract rate. For FmHA loans bearing 
commercial rates, the court ruled the discount rate is 
to be calculated using the treasury bond formula. 

E. Treatment of Claims 
1. Matter of Doud. Case No. 86-3396-C (Bankr. S.D. 

Iowa, Filed October 30, 1987). J. Jackwig. In 
their Chapter 12 plan, debtors proposed to pay 
delinquent real estate taxes over a three-year 
period at a discount rate of 10.5%. A county 
treasurer objected to the plan on the ground that 
the planned tax payments did not comport with 
Iowa Code section 445.36(2) which requires tax 
payments to be made in half or full-year payments. 
The court overruled the objection. Invoking the 
supremacy of federal law, the court reasoned that 
the Iowa Code provision impermissibly conflicted 
with section 1222(a)(2) which allows deferred cash 
payments on claims and section 1222(b)(9) which 
permits claims to be paid over time. 

2. Matter of Scanlan. 80 B.R. 131 (Bankr. S.D. Iowa 
1987) J. Jackwig. chapter 12 debtors sought to 
"write down" contract to purchase land to the 
value of the real estate in question and to extend 
payments beyond the time period fixed by the 
contract. The contract vendor objected arguing 
that the contract was an executory contract that 
had to be assumed or rejected pursuant to section 
365. Under 365, if a contract is assumed, the 
debtor must take the contract as written. In 
other words, an executory contract cannot be "cut 
and stretched" like mortgages in Chapter 12 cases. 
Relying in part on in re Speck. 798 F.2d 279 (8th 
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Cir. 1986), the court found that the contract in 
question was an executory contract, gee alBo 
Brown v. First National Bank of Lennox. Case No. 
87-808-C (S.D. Iowa, FilBd January 5, 1988) aff'd 
844 F.2d 580 (8th Cir. 1988) (real estate contract 
deemed an executory contract). 

3. Matter of Herr. 80 B.R. 135 (Bankr. S.D. Iowa 
1987). J. Jackwig, In this Chapter 12 case, the 
IRS filed a proof of claim listing an unsecured 
priority claim in the amount of $5,166.00. It 
contented it was entitled to interest on its 
claim based on the "deferred cash payments" 
language found in sections 1222(a)(2). The court 
rejected this argument. It reasoned that had 
Congress intended the unsecured priority claim 
holders receive interest under section 1222(a)(2), 
it could have added traditional "present value" 
language to the provision. Compare sections 
1129(a)(9), 1129(b)(2)(A)(i)(II), 
1225(a)(5)(B)(11) and 1325(A)(5)(B)(ii). The 
court also noted that had the best interest of 
creditors test found at section 1225(a)(4) 
required debtors to make disbursements to 
unsecured creditors and had debtors proposed to 
make the disbursements over time, interest would 
have been required. 

4. Matter of Rinker. Case No. 87-85-C (Bankr. S.D. 
Iowa, Filed December 21, 1987). J. Jackwig. This 
case is important as it sets out Judge Jackwig's 
approach to feasibility challenges in Chapter 12 
cases. In this case, the court ruled that 
notwithstanding the uncertainty of whether the 
debtors' farm operation alone could meet 
projections, the plan was feasible because of the 
large amount of non-farm income the debtors 
brought into the plan. 

5. Hatter Qt Bftllfi, case No. 87-943-C (Bankr. S.D. 
Iowa, Filed February 1, 1988). J. Jackwig. 
Debtors in their Chapter 12 plan proposed to pay 
FmHA's claim over 10 years. The claim was secured 
by livestock and machinery. The court declared 
that typically, chattel liens should not exceed 5 
to 7 years. In this case, the court ruled that 
the payout of FmHA's claim could not exceed 7 
years because of the age of the machinery in 
question. 
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6* Matter of Moellenbeck. 83 B.R. 630 (Bankr. S.D. 
Iowa 1988). J. Jackwig. Chapter 12 debtors 
listed IRS as a secured creditor in the amount of 
$72/000.00, The claim arose out of a special use 
election made under federal estate tax laws. 
Section 2032A of the Internal Revenue Code permits 
real property used for "farming purposes" to be 
valued for estate tax purposes on the basis of 
its use as a farm or business rather than on some 
speculative use. Section 6324(b) IRC creates a 
lien in favor of the United States on any 
property which qualifies under section 2Q32A to 
protect the government's interest in the event a 
recapture tax or additional tax is imposed. The 
lien becomes unenforceable after fifteen years 
provided that the qualified heir continues to 
employ the property for the qualified use. In 
this case, debtor Robert J. Moellenbeck was a 
qualified heir. The estate tax lien expires in 
1993. In their plan, debtors used the amount of 
tax lien to reduce creditors' secured claims. 
Creditors objected, arguing that enforcement of 
the lien was contingent upon the cessation of 
farming before 1993 and that there was no reason 
to believe that enforcement would be triggered. 
Creditors also argued that allowance of a 
deduction would result in a windfall to the 
debtors if the lien was released. The court 
disallowed the deduction. It explained that the 
debtors did not provide for the payment of the IRS 
claim in the plan. The court stated that this 
indicated that neither the IRS nor the debtors 
anticipated that the lien would be enforced. 

7. Matter of Schwarz. 85 B.R. 829 (Bankr. S.D. Iowa 
1988). J. Jackwig. In their plan. Chapter 12 
debtors proposed to pay their only unsecured 
creditor $500.00 upon confirmation. The plan 
contained no provision committing projected 
disposable income over the one year term of the 
plan. Debtors' cash flows showed that income 
exceeded expenses and debt service. Creditors 
objected to the plan on the ground the plan 
violated section 1225(b) in that the debtors 
failed to commit disposable income over a three-
year period. The court sustained the objection. 
Creditor also argued that all income that exceeded 
expenses and debt service had to be devoted to 
plan payments. Creditor maintained that to permit 
debtors to retain any "cushion" for future 
operating costs would in effect be coercing it to 
bear the principal and interest costs of the 
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debtors' operation. The court ruled that at the 
end of each year the trustee is to review monthly 
disclosure statements and recommend a specific 
amount to debtors for distribution to the 
unsecured creditors. The court noted that in the 
event creditor disputed the dollar figure upon 
which the trustee and debtor agreed, it could 
challenge the distribution as an unsecured claim 
holder under section 1229(a)(1). 

8. Matter of Ravona Ranch. Inc.. Case No. 87-1118-C 
(Bankr. S.D. Iowa, Filed April 11, 1988). J. 
Jackwig. Chapter 12 debtors proposed to amortize 
FmHA's claim secured by livestock over 15 years. 
Plan also provided that proceeds from the sale of 
cattle would be applied to FmHA debt or used to 
purchase additional livestock. The plan also 
provided FmHA with replacement liens and required 
maintenance of the livestock at herd values over 
the payment period at a level equal to the 
balance of the FmHA's claim. FmHA claimed the 
repayment period was too long. The court found 
that the payout period was reasonable in light of 
the protection the plan provided the FmHA. 

9. Mmffif Of / 86 B.R. 160 (Bankr. S.D. Iowa 
1988). J. Jackwig. FmHA objected to Chapter 12 
plan on the basis that debtors' proposal to deduct 
delinquent real estate taxes from the value of 
the real estate in question was improper in 
determining FmHA's allowed secured claim. The 
court explained that under section 506(a) the 
allowed claim of a lien holder is secured to the 
extent of the value of the lien holder's interest 
in the property in question. The court found 
that under Iowa Code section 445.28 real estate 
taxes are first liens on real property and 
superior to all other encumbrances. Thus, the 
court concluded it was proper for the debtors to 
deduct taxes from FmHA'a claim. FmHA also 
asserted that lien avoidance is not available in 
Chapter 12 cases. The court ruled that lien 
avoidance is available but not until the discharge 
becomes effective pursuant to 11 tl.S.C. section 
1228. The court noted that lien avoidance was 
geared more to the consumer oriented Chapter 7 and 
Chapter 13 rather than the business oriented 
Chapter 11 and Chapter 12. The court also noted 
that in the event a Chapter 12 case is dismissed, 
it would not be necessary to attempt the 
potentially impossible task of reinstating a lien 
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pursuant to section 349(b)(1)(B) if lien 
avoidance is postponed until discharged. 

10. Matter of Owens. Case No. 87-1916-D (Bankr. S.D. 
Iowa, Filed April 26, 1988). J. Jackwig. Bank 
objected to Chapter 12 plan contending that under 
section 1205(b)(3) it was entitled to a secured 
claim in the amount of rent that would have been 
earned from the real estate of the debtor prior 
to confirmation. Bank had not sought adequate 
protection of its claim prior to confirmation. 
The court noted that adequate protection 
provisions typically govern preconfirmation 
proceedings. The court explained that section 
1205 may extend post-confirmation only if 
necessary to ensure payment of the present value 
of the allowed claim. Bank did not assert that 
the retails should have been utilized in 
determining the value of its allowed secured 
claim. Hence the court overruled bank's 
objection. 

11. Wonderlich Farms. Inc.. Case No. 87-1497-D (Bankr. 
S.D. Iowa, Filed June 28, 1988). J. Jackwig. 
Debtor's Chapter 12 plan called for deducting 
trustee's fee from the amount paid to secured 
creditors. The court sustained creditors' 
objections to the plan on the ground that the 
proposal deprived the creditors of the value of 
their allowed secured claim in violation of 
section 1225(a)(5)(B). FroHA objected to the plan 
on the basis that debtor's plan failed to 
recognize FmHA's interest in debtors' prepetition 
crop. Debtor maintained that FmHA's lien did not 
attach to the crop because at the date of filing 
the value of the crop was infinitesimal. 
Construing Iowa Code section 554.9203(1), the 
court held that a security interest attaches at 
the time the crop is planted, not at the time the 
crop has measurable value. 

12. Matter of Dodder, Case No. 87-692-D (Bankr. S.D. 
Iowa, Filed May 31, 1988) (on Appeal to District 
Court). J. Jackwig. In this Chapter 12 case, the 
court ruled that a party challenging the results 
of a court ordered third party appraisal must 
clearly demonstrate the appraisal was 
fundamentally flawed. Objecting creditor made 
such a showing in this case. In appraising the. 
subject combine, the appraiser reached a 
conclusion before visually inspecting the combine. 
Moreover, the appraiser's approach to compiling 
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comparaoie sales aata faiiea to taxe into 
consideration the condition of the comparable, the 
time of sale, the type of sale (forced or 
unforced) and the model. In addressing a 
feasibility challenge, the court found that a 
"front loaded" plan did not mask any defect in 
the debtors' operation. 

13. Matter of Jensenr Case No. 87-707-C (Bankr. S.D. 
Iowa, Filed January 19, 1988). J. Jackwig. 
Debtor contended that the court's application of a 
present value calculation of FmHA's claim 
deprived debtor equal protection under the law. 
Specifically, debtor contended that FmHA borrowers 
in bankruptcy were subject to discrimination 
because FmHA financed land sales at 8 1/4 or 8 
1/2 interest outside of bankruptcy whereas FmHA 
debtors in bankruptcy were oftentimes required 
under section 1225(a)(5)(B)(ii) to pay over 10% in 
interest. The court found that FmHA borrowers in 
bankruptcy are not similarly situated to the non-
bankrupt FmHA debtor who qualifies for low 
interest loans. The court also found that even if 
there was a disparate treatment, section 
1225(a)(5)(B)(ii) was rationally related to the 
legitimate government interest of protecting 
creditors from the effects of the time value of 
money. 

14. Matter of Seeker, Case No. 87-3014-C (Bankr. S.D. 
Iowa, Filed June 10, 1988). J. Hill. Debtor's 
Chapter 12 plan called for deducting the trustee's 
fee from the amount paid to secured creditors. 
Applying principles of statutory construction, the 
court found that such a proposal would deprive 
secured creditors of the present value of property 
distributed under the plan in violation of section 
1225(a)(B)(ii). Hence the court sustained 
creditors' objection to the plan. 

15. Matter of Juncmann. Case No, 87-3013-C (Bankr. 
S.D. Iowa, Filed Sept. 21, 1988) J. Hill. -Citing 
Matter of Simmons. 86 B.R. 16 (Bankr. S.D. Iowa 
1988), the court ruled that lien avoidance is not 
available in Chapter 12 cases until discharge 
becomes effective pursuant to section 1228. The 
court also ruled that the debtor did not propose 
the plan in good faith because he did not commit 
disposable income to the plan in violation of 
section 1225(b)(1)(B). 
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F. Trustee's Fees 
Matter of Locremann. 88 B.R. 938 (Bankr. S.D. Iowa 
1988). J. Jackwig. In their Chapter 12 plan, debtors 
proposed to convey mortgaged real estate to FLB in full 
satisfaction of their debt. The plan called for FLB to 
sell the land back to debtors on contract. Debtors 
proposed not to pay trustee's fees on the contract 
payments. The trustee asserted that debtors' treatment 
of FLB's claim impaired the claim and thus concluded 
the contract payments were subject to trustee's fees. 
After examining cases addressing the issue and 
pertinent provisions of Chapter 12 and 13, the court 
found that the critical question with regard to 
calculation of the trustee's fee was whether the 
payment in issue is upon an impaired claim and not 
whether the trustee makes the payment. The court ruled 
that FLB's claim was impaired as the proposed treatment 
of the claim modified the original loan documents. The 
court noted that providing reasonable compensation for 
trustees was necessary to attract qualified 
individuals to serve as trustees. 

III. EXEMPTIONS 
A. Homestead 

1. Matter of Nehrlno. 84 B.R. 571 (Bankr. S.D. Iowa 
1988). J. Jackwig. Debtors' obligation to 
creditor arose prior to the time debtors 
established their homestead. Creditor never 
reduced the claim to judgment. Debtors claimed 
the homestead exempt. Creditor objected on the 
basis that the homestead was not protected from 
his unsecured claim because of the pre-acquisition 
debt exception to Iowa's homestead law found at 
Iowa Code section 562.21(1). This provision 
states that the homestead may be sold to satisfy 
a pre-acquisition claim that results from a 
deficiency remaining after other property subject 
to execution is exhausted. Debtors maintained 
that any lien that attached as a result of a pre-
acquisition debt was avoidable under section 
522(f)(1). The court first concluded that the 
debtors could claim their homestead exempt to the 
extent it was not necessary to satisfy a 
deficiency remaining after liquidation of other 
property subject to execution. The court 
explained that had the creditor reduced his claim 
to judgment, his right to seek a judicial sale in 
state court would have survived discharge. The 
court noted that the extent of the judicial lien 
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was dependent upon creditor's pro rata share of 
the distribution made to unsecured creditors. In 
this case, however, creditor did not reduce hiB 
claim to judgment. The court explained that if 
the automatic stay were not lifted to allow 
creditor to obtain a judgment, debtors' discharge 
would forever bar creditor from executing on the 
homestead. The court stated that as a general 
rule and absent blatant abuse of the statutory 
framework, the court would not grant relief from 
the stay for the purpose of reducing the debt to 
judgment. 

2. Hatter of Schuldt. B.R. (Bankr. S.D. 
Iowa 1988). J. Jackwig. Debtors' obligations to 
a number of creditors arose prior to the time 
debtors purchased their homestead. Debtors 
claimed the homestead exempt under Iowa Code 
section 561.16. The trustee argued that debtors 
were not entitled to a homestead exemption because 
of the pre-acquisition debt exception found at 
section 561.21(1). The court sustained the 
trustee's objection. In doing so, the court 
distinguished Matter of Mehrino. 84 B.R. 571 
(Bankr. S.D. Iowa 1988} wherein the court ruled 
that unless the court lifted the automatic stay, 
an antecedent claim holder who failed to obtain a 
judgment could not look to the homestead to 
satisfy its claim. It is important to note that 
Nehrincr involved a antecedent claim holder who had 
failed to reduce his claim to judgment and a 
debtor who sought to avoid the claim holder's 
"anticipated lien", In Nehrlnq, the court 
explained that as a general matter, the court 
would not lift a stay to permit an antecedent 
claim holder to seek a judgment and judicial lien. 
Central to this ruling was the concern that one 
unsecured creditor should not be allowed to 
enhance its post discharge position over that of 
other unsecured creditor. In Schuldt however, the 
situation was different. The trustee challenged 
the exemption rather than a claim holder. Thus 
the court stated that there was no concern that 
one unsecured creditor would be treated more 
favorably than others. Rather, the court 
explained that the trustee was objecting to the 
homestead on behalf of all similarly situated 
unsecured antecedent claim holders. 
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B. Farm Exemptions 

1. Matter of Crozler. Case No. 87-81-C (Bankr. S.D. 
Iowa, Filed Sept. 3, 1987). J. Jackwig. In this 
case the creditor asserted that Shirley Crosier 
was not a farmer and therefore not entitled to 
claim her own farm machinery exemption. However, 
Ms. Crosier was primarily responsible for keeping 
books, and had performed field work and therefore 
was deemed a farmer despite her off the farm 
employment. The court noted that the Iowa 
Supreme Court had not adopted a principal 
occupation test nor a percentage of income test. 
Rather the only requirement is that the work 
contribute to the debtor's support. 

2. Matter of Smitfr. Case No. 86-3391-W (Bankr, S.D. 
Iowa, Filed Sept. 25, 1987). J. Jackwig. In this 
case the creditor asserted that the debtor was 
not a farmer for purposes of Iowa's exemption 
statute. Although the debtor had sold his 
livestock and most machinery in 1984' and had off 
farm employment, his custom farming activities and 
desire to return to farming full time led the 
court to conclude that he qualified as a farmer. 

3. Matter of Erickson. 76 B.R. 136 (Bankr. S.D. Iowa 
1987). J. Jackwig. The debtor was a farmer and 
claimed a semi tractor as exempt under Iowa Code 
section 627,6(ll)(a). interpreting language in 
this subsection 9, the court ruled that the 
legislature intended that vehicles were to be 
included within the meaning of "implements and 
equipment" under the farm exemption. 

4. Matter of Ebv. 76 B.R. 140 (Bankr. S.D. Iowa 
1987). J. Jackwig. The court determined that a 
computer is reasonably related to an ordinary 
farming operation thus qualifies as tool of the 
trade for exemption purposes. 

5. Matter of Bollma'n. Case No. 87-1297-C (Bankr. S.D. 
Iowa, Filed December 12, 1987). J. Jackwig. 
Horses are "livestock" for purposes of Iowa Code 
section 627.6(11). Debtors' affidavit revealed 
that horses were used for handling, driving and 
checking on cattle. Gas and state income tax 
refunds are exempt under Iowa Code section 
627.6(9)(c). 
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6. Matter of Clausen. 81 B.R. 519 (Bankr. S.D. Iowa 
1988). J. Jackwig. Debtors sought to avoid liens 
on two pieces of farm machinery. Creditor argued 
debtors were not farmers for purposes or Iowa Code 
section 627.6(11)(a). The record revealed that 
debtors ceased farming their own operation in 
1980 and that the machinery had been stored and 
never used since that time. At the time of filing 
bankruptcy, Slen Clausen worked for another 
farmer as a cattle herdsman and Linda Clausen 
worked as a substitute school teacher. At the 
section 341 meeting, debtors stated they intended 
to return to farming on their own "within five to 
ten years". Debtors asked the court to view 
their cessation of farming as "temporary". The 
court refused to do so. It explained that if 
debtors resume farming in five years, eleven 
years would have elapsed since debtors ceased 
farming. The court considered such a time period 
as stretching the motion of temporary cessation 
beyond reasonable limits, 

7. Matter of Appenzeller. Case No. 87-1969-C (Bankr. 
S.D. Iowa, Filed February 12, 1988). J. Hill. 
The question in this case was whether debtors 
were farmers for purposes of claiming farm 
exemptions under Iowa Code section 627.6. Citing 
Matter of Myers. 56 B.R. 423 (Bankr. S.D. Iowa 
1985) (J. Stageman), the court found that a 
farmer's intention to return to farming must be 
given great weight in situations involving a 
temporary cessation of farming. Here the debtors 
began farming in 1950 and last raised crops in 
1985. Since then they rented their land and 
custom farmed. They spend winters in Florida. 
At the hearing, the debtors stated they hoped to 
farm in 1988 if financing could be obtained. 
Under these circumstances, the court ruled that 
debtors were entitled to claim farm exemptions. 

8. Matter of John, Case No. 87-2766-C (Bankr. S.D. 
Iowa,.Filed March 10, 1988). J. Hill. Like the 
previous case, the question posed was whether 
debtors who had ceased farming were farmers for 
purposes of Iowa's exemption statute. Finding 
that debtors had farmed all their lives and 
intended to return to farming after a two-year 
cessation, the court applied the Mvers analysis 
and allowed debtors to claim farm exemptions. 
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C. Partnerships 

1* Matter of Van Vllet. Case No. 86-2409-C (Bankr. 
S.D. Iowa, Piled Peb. 19, 1987). J. Jackwig. In 
this case the court followed the approach of the 
Uniform Partnership Act, adopted in Iowa at Iowa 
Code Chapter 544, in holding that an individual 
debtor may not claim an exemption in partnership 
property, at least until all partnership debts 
have been paid and the property is distributed to 
the partners. 

2. Matter of War^h. Case No. 88-580-D (Bankr. S.D. 
Iowa, Piled Sept. 8, 1988). J. Hill, Construing 
Iowa Code section 544.25, the court found that an 
individual may not claim an exemption in 
partnership property until the partnership has 
ceased activity and paid partnership debts. 
Debtor in this case sought to exempt certain 
partnership property. However, there was no 
indication that the partnership had ceased 
activity and paid its debtors. Hence the court 
disallowed the exemption claim. 

3. Matters of Sweet. Case Nos. 88-793-C and 88-794-C 
(Bankr. S.D. Iowa, Piled September 30, 1988). J. 
Jackwig. FmHA objected to debtors' exemption 
claim involving machinery arguing it was 
partnership property and thus not subject to 
exemption claims pursuant to Iowa Code section 
544.25(c). Debtors argued that the property was 
not partnership property because they dissolved 
the partnership and then distributed the property 
to the partners prior to filing bankruptcy. The 
court sustained FmHA's objection. The court found 
under section 544.30 that a partnership is not 
terminated upon dissolution but rather continues 
until the winding up of partnership affairs is 
completed. The court explained that winding up 
includes paying debts. Because the partnership 
debts had not been paid, the court ruled the 
partnership was not terminated. 

D. Conversion of Non-exempt Property Into Exempt Property 
1. M a W r Qt Cr.QR,ier# case No. 87-81-C (Bankr. S.D. 

Iowa, Piled May 16, 1988). J. Jackwig. Debtors 
claimed a life insurance exemption under Iowa Code 
627.6(6) (1987) in the amount of $71,709.76. 
Creditor objected on the ground debtors converted 
nonexempt property into exempt property on the eve 
of bankruptcy with the intent to defraud 
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creditors. The court overruled the objection. It 
first noted that conversion of nonexempt property 
into exempt property on the eve of bankruptcy is 
not inherently fraudulent. The court however 
closely examined the circumstances of the 
conversion for indicia of fraudulent intent. Two 
factors led the court to conclude that fraudulent 
intent was absent. First, the bulk of the 
conversions took place more than eight months 
before the bankruptcy filing. Secondly, the 
objecting creditor failed to present convincing 
evidence that nonexempt asset were sold for less 
than adequate consideration. The court sustained 
the objection with respect to debtor Donald 
Crozier for frustrating the discovery efforts of 
the creditor. 

2. Matter of _Smith. Case No. 87-2145-W (Bankr. S.D. 
Iowa, Filed February 19, 1988). J. Jackwig. 
August 17, 1987 debtor used the proceeds from the 
sale of two vehicles to purchase a life insurance 
policy. Ten days later she filed bankruptcy and 
claimed the policy exempt under lowa Code section 
627.6(6). The Chapter 7 trustee objected to the 
exemption claim based upon the contention that 
conversion of nonexempt assets into exempt assets 
on the eve of filing bankruptcy should not be 
allowed. The trustee also questioned whether the 
policy was unmatured so as to qualify as an 
exemption. Citing in re O'Brien. 67 B.R. 317 
(Bankr. N.D. Iowa 1986), the court found that a 
policy is matured when the insurer is obligated 
to pay the face amount of the policy. Under this 
definition, the court concluded debtor's policy 
was unmatured. With respect to the eve of 
bankruptcy conversion, the court ruled that such a 
transfer is permissible in the absence of a 
showing the transfer was made with fraudulent 
intent. Given that no showing was made by the 
trustee, the court denied the objection. 

IV. LIEN AVOIDANCE 
A. Livestock 

1. Matter of Sutherland. Case No. 86-2736-C (Bankr. 
S.D. Iowa, Filed June 30, 1987). J. Jackwig. 
Following the Eight Circuit's decision in Matter 
of Thompson. 750 F.2d 628 (8th Cir. 1984), the 
court ruled that under section 522(f)(2)(A), liens 
on livestock could be avoided only to the extent 
they were used for family use notwithstanding the 
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fact that Iowa Code section 627.6(11)(b) exempted 
livestock reasonably related to a normal farming 
operation. 

2. Matter of Tortat, Case No. 86-2721-C (Bankr. S.D. 
Iowa, Filed June 29, 1987).. J, Jackwig. Here the 
debtors sought to avoid the PCA's liens on cattle 
by arguing the cattle were tools of the trade thus 
rendering the liens avoidable under section 
522(f)(2)(B). By examining Iowa Supreme Court 
decisions defining "implements" and noting that 
Iowa's exemption statute provides separate 
exemption categories for livestock and farm 
implements, the court determined livestock were 
not tools of the trade. 

3. Matter of Simmons. Case No. 87-2982-C (Bankr. S.D. 
Iowa, Filed Mar. 24, 1988). J. Hill. Debtors 
sought to avoid liens on cattle valued at 
$11,820.00. Citing Matter of Thompson. 750 F.2d 
628 (8th Cir. 1984), the court held that lien 

. avoidance is available for animals held primarily 
for personal, family or household use. The court 
found that two cows and two calves is a 
reasonable amount for debtors' personal, family 
or household use. 

B. Machinery 
1. Matter of John. Case No. 87-2766 (Bankr. S.D. 

Iowa, Filed Mar. 10, 1988). J. Hill. Creditor 
objected to debtors' attempt to avoid liens on 
farm equipment. Apparently, creditor argued large 
pieces of machinery are not subject to lien 
avoidance. Citing In re LaFond. 791 F.2d 623, 627 
(8th Cir. 1986) the court determined that 
"implements" and "tools" as used in section 
522(f)(2)(B) include large pieces of farm 
machinery. 

C. Pre-enactment/Po8t-enacrtment/Novation 
1. Matter of Scanlan. Case No. 86-2870-W (Bankr. S.D. 

Iowa 1987). J. jackwig. In this novation case, 
the FmHA had taken a security interest in some of 
the debtors' machinery prior to the enactment of 
the 1978 Bankruptcy Code. The court ruled that 
the loans upon which the security interests were 
based were not the subject of a novation since no 
new money had been advanced by the FmHA to pay off 
the original loans. 
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2. Matter of Eversola. Case No. 87-824-W (Bankr. S.D. 
Iowa, Piled January 25, 1588). J, Jackwig. FmHA 
objected to debtors' motion to avoid liens in part 
on the ground FmHA's security interest in 
machinery arose prior to the enactment of the 
Code, FmHA based its objection on U.S. v. 
Security Industrial Bank. 459 U.S. 70, 103 S.Ct. 
407, 74 L.Ed.2d 235 (1982) wherein the United 
State Supreme Court held that Congress did not 
intend to apply section 522(f) retrospectively to 
security interests obtained prior to the Code's 
November 6, 1978 enactment date. The debtors 
acquired several articles of machinery after the 
effective date of the Code. The debtors argued 
that lien avoidance was available for machinery 
obtained post-enactment. The court explained that 
the determinative factor is when the lien 
attached. Because the lien on the machinery 
attached post-enactment, the court ruled such 
machinery was subject to lien avoidance. The 
court also ruled that FmHA's lien equalled the 
value of its pre-enactment collateral or the 
amount of debtors' pre-enactment debt, whichever 
was less. 

3. Matter of Dukes. Case No. 87-830-W (Bankr. S.D. 
Iowa, Piled February 29, 1988). J. Jackwig. 
Relying on U.S. v. Security Industrial Bank. 459 
U.S. 70, 103 S.Ct. 407, 74 L.Ed.2d 235 (1982), 
FmHA asserted that debtors could not avoid FmHA's 
security interest in machinery that served as 
FmHA's collateral prior to the enactment of the 
1978 Code. Debtors claimed that FmHA's pre-Code 
security interest was extinguished by means of 
novation. The court found that the language in 
post-enactment notes clearly showed that the 
parties did not intend to extinguish pre-enactment 
notes. 

4. Matter of Ferrari. Case No. 87-2841-C (Bankr. S.D. 
Iowa, Filed May 6, 1988). J. Hill. Creditor 
baaed its objections to debtors' motion to avoid 
liens on U.S. v. Security Industrial Bank. 459 
U.S. 70, 103 S.Ct. 407 74 L.Ed.2d 235 (1982). 
There the Supreme Court ruled that liens obtained 
prior to the enactment of the Bankruptcy Code 
could not be avoided under section 522(f). 
Creditor maintained its liens on farm machinery 
predated enactment of the Code. Debtors argued 
creditor's pre-enactment lien was extinguished by 
means of a novation. The court agreed noting 
creditor advanced new money, debtors offered 
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additional collateral to secure obligations and 
one of the debtors signed on as co-obligator of 
the notes. 

V. PROTECTION OP SECURED CLAIMS 
A. Receiverships/Rents and Profits 

1. Matter of Spears. Case No, 86-3019-C (Bankr. S.D. 
Iowa, Piled June 30, 1987). J. Jackwig. In 
considering whether and when a mortgagee has an 
interest in rents the court noted that under Iowa 
law a mortgage pledge of rents and profits does 
not create a lien on the rents and profits until a 
foreclosure action is commenced and the 
appointment of a receiver is requested and 
granted. In this case since no foreclosure action 
had been commenced, rents received under a lease 
were not cash collateral to which the creditor had 
an interest. 

2. Matter of Meeker. Case No. 87-978-D {Bankr. S.D. 
Iowa, Field February 22, 1988). J. Jackwig. In 
this Chapter 11 case, debtors and FLB agreed FLB 
was entitled to adequate protection in the form of 
a $50,699.00 rent payment. The question before 
the court was whether a "receivership fee", 
delinquent and current real estate taxes and 
expenses associated with compliance with the CRP 
should have been deducted form the rent payment. 
The court ruled that because the cost of a 
receivership is the first priority expense to be 
paid from income derived from receivership 
property under Iowa Code section 654.14(1), the 
debtor as receivers should be allowed to deduct 
receivership fees. The court further reasoned FLB 
would not be allowed to benefit from the 
presumption of determining its entitlement to 
adequate protection without incurring the burdens 
imposed by the Iowa statute. The court found that 
tax payments should be deducted from the agreed 
upon rent figure. The court noted that taxes are 
a second priority under section 654.14 and that 
payment of taxes served to enhance FLB's secured 
position. The court disallowed debtors request to 
subtract CRP costs. The court explained that 
under section 654.14, the cost of seeding CRP 
ground would not be a cost of the receivership in 
a cash rent arrangement. 

22 



3. Matter of Rlef. 83 B.R. 626 (Bankr, S.D. Iowa 
1981) (currently on appeal to the District 
Court), j. Jackwig. Prior to debtors filing for 
relief under Chapter 12, FLB obtained decree of 
foreclosure in state court. The decree gave FLB 
leave to obtain a hearing on a request for a 
receiver. A hearing took place but before the 
sate court judge could rule on FLB's application, 
debtor filed bankruptcy. In bankruptcy court, FLB 
moved to sequester rents and profits, arguing it 
had done every act necessary under Iowa law to 
establish its entitlement to rents and profits. 
Debtors maintained that FLB had no lien on rents 
and profits because a receiver never was 
appointed. Debtors further asserted that the 
automatic stay precluded FLB from acting in any 
way to create such a lien. The court noted that 
under sections 362(b)(3) and 546(b), and 
notwithstanding the automatic stay, postpetition 
action to perfect a lien is permissible as long as 
under state law, perfection relates back to a pre-
bankruptcy filing date. Under Iowa law, 
perfection of a security interest in rents and 
profits is retroactive to the request for the 
appointment of a receiver. The request in this 
case preceded the bankruptcy filing. The court 
thus construed FLB's motion to sequester as a 
motion for relief from stay to permit the state 
court to rule on FLB's state court motion for 
receiver. The court granted the motion. The 
court noted if the state court ruled in FLB's 
favor, the court would consider FLB's interest in 
rents and profits perfected. 

4. Matter of Clearman. Case No. 82-1300-C (Bankr. 
S.D. Iowa, Filed February 29, 1988). J. Jackwig. 
Chapter 7 trustee moved to distribute $2,258.50 in 
rents he received from various properties of the 
debtor. Bank objected claiming it had security 
agreements that listed "contract rights" as 
security. The court denied bank's objections. 
The court concluded that pursuant to Iowa Code 
section 554.9l04(j), the Iowa UCC excludes the 
creation or transfer of leases or rents thereunder 
from its coverage. The court stated that "[t)he 
characterization of rents as "general intangible" 
or "contract right" does not alter this 
conclusion. 
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5. Matter of Butz. 86 B.R. 595 (Bankr. S.D. Iowa 
1988) (on appeal to the District Court). J. 
Jackwig. See discussion in Government Payments 
Section. 

B. Government Payments 

1. Matter of Halls. Case No. 87-951-C (Bankr. S. D. 
Iowa, Filed October 27, 1987). J. Jackwig. The 
debtors borrowed money from creditor bank to put 
in the 1986 crop. The loan was secured by a 
blanket security agreement. The debtors enrolled 
in the 1986 and 1987 Feed Grain Program. Payments 
under the program were made in the form of cash 
and generic certificates. The issue before the 
court was whether as a matter of federal law, the 
creditor had an enforceable security interest in 
the payments. Interpreting statutory and 
regulatory provisions governing the program, the 
court ruled that program payments made in cash 
that were related to crops the creditor had no 
part in making by lending money could not be 
subjected to a creditor's security interest. See 
7 U.S.C. section 1444(e)(k); 16 U.S.C. section 
590h(g); 7 C.F.R. Parts 709 and 713. The court 
also ruled that PIK certificates were not subject 
the creditor's encumbrances even in the case where 
the certificates related to the crop the creditor 
assisted in making. See 71 C.F.R. Part 770. 
Taking into account these rulings, the court 
concluded that the creditor's security interest 
only extended to 1986 cash payments and hence only 
those payments constituted cash collateral. 

2. Matter of Mattlce. 81 B.R. 504 (Bankr. S.D. Iowa 
1987) aff'd United States v. Mattice. Case No. 
88-22-W (S.D. Iowa, Filed Oct. 3, 1988). J. 
Jackwig. Debtors enrolled in 1986 farm program on 
March 12, 1986. ASCS approved this application on 
May 9, 1986. Debtors enrolled in the 1987 program 
on December 9, 1986. Debtors filed a joint 
petition for relief under Chapter 7 on December 
23, 1986. On December 31, 1986, the ASCS 
approved the debtors' application for the 1987 
program. Relying on the court's earlier decision 
of Matter of Halls. 79 B.R. 417 (Bankr. S.D. Iowa 
1987), the court determined that the FmHA had no 
interest in the 1987 program payments because 
section 552(b) (which permits security interests 
in property acquired prior to filing to extend the 
proceeds of such property acquired by the estate 
after filing) did not apply. The court reasoned 
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that since the debtors had no rights in the 
payments until the ASCS approved the application 
which occurred after the filing, the FmHA had no 
pre-filing interest in the payments. The court 
also found that the 1986 payments were part of the 
estate. Debtors argued that payment were wages 
and therefore exempt under Iowa Code section 
627*6(()(e). The court defined "wages" as the 
compensation for personal services of some kind. 
Because the right to the payments did not require 
the debtors to render services, the court 
concluded the payments were not wages. 

3, Matter of Bufof. 86 B.R. 595 (Bankr. S.D. Iowa 
1988) (on appeal to the District Court). J. 
Jackwig. FmHA objected to the Chapter 12 plan on 
grounds that debtors filed to recognize FmHA's 
alleged Interest in CRP payments. FmHA claimed an 
interest in the payments and the land subject to 
the mortgage led the court to conclude the 
payments were not "rents and profits" of the land. 
They also ruled that even if the payments could be 
construed as "rent and profits", the operation of 
federal regulations precluded the FmHA from 
encumbering the payments, gee Matter of Halls. 79 
B.R. 417 (Bankr. S.D. Iowa 1987) (discusses 
pertinent regulations and their effect on the 
ability of creditors to encumber government 
payments). FmHA also claimed an interest in the 
payments by virtue of the administrative offset 
provisions found at 7 C.F.R. Part 13. The court 
concluded the FmHA failed to satisfy the mutuality 
requirements of section 553(a)—the bankruptcy 
provision governing setoff. To be mutual, the 
court found that the debtor in question must be 
in the same right and between the same parties 
standing in the same capacity. Here the parties 
in question were the ASCS—agency disbursing 
payments—and FmHA—agency to whom debt was owed. 
FmHA claimed it stood in the same capacity as ASCS 
because both agencies were part of the government. 
The court determined that the differences between 
the two agencies precluded the FmHA from standing 
"in the same capacity" as the ASCS for purposes of 
section 553(a). The court explained that the ASCS 
is charged with administering price supports and 
conservation programs whereas the FmHA's primary 
mission is to provide credit to farmers who are 
unable to secure conventional credit. The court 
also noted that the agencies maintain separate 
staffs and are supervised by different 
administrators. 
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4. Matter of Junaroann. Case No. 89-3013-C (Bankr. 
S.D. Iowa, Filed Sept. 21, 1988). J. Hill. In 
contrast to Judge Jackwig's decision in Butz, 
supra. Judge Hill found CRP payments are rents 
and profits and subject to a "rents and profits" 
mortgage clause. The court noted that the 
statutory and regulatory provisions governing the 
CRP program designate payments as "rental 
payments". The court also found that the payments 
comport with the meaning the Iowa Supreme Court 
gave "rents and profits" in Equitable Life Ins. 
Co. of Iowa v. Brown. 220 Iowa 585, 590, 262 N.W. 
2124, 127 (1935). 

5. Matte of Hunderdosse. 88 B.R. 999 (Bankr. S.D. 
iowa 1988) (on appeal to the District Court). In 
objecting to a Chapter 12 plan, FmHA contended it 
had a secured interest in deficiency and diversion 
payments because the payments were proceeds of 
crops that would have earned had it not been for 
the program. Citing cases that have addressed 
the issue and section 9-306 of the UCC, the court 
set out three conditions that must be present 
before benefits paid under a particular program 
will be deemed "proceeds"! (1) a crop must be 
planted; (2) there must be a disposition of the 
crop; and (3) the entitlement which the secured 
creditor is claiming must have been received in 
connection with the disposition. The court found 
that the payments did not satisfy this criteria. 
The court explained that the payments were not 
dependent upon a sale, exchange or other 
disposition; that the payments were made even if 
the crop was not harvested and payments were not 
calculated on actual yield. The court also found 
that FmHA's security agreements were insufficient 
to give the FmHA a security interest in "general 
intangibles". Under the reasoning set forth in 
Matter of Halls. 709 B.R. 417 (Bankr. S.D. Iowa 
1987) the court also found that even if FmHA 
possessed a security interest in "general 
intangibles", the FmHA's interest in the payments 
was curtailed by operation of federal statutes and 
regulations. 

6. Matter of Mehrhoff, B.R. (Bankr. S.D. 
Iowa 1988) (on appeal to the District Court). SBA 
moved to lift the automatic stay seeking to offset 
certain price support benefits administered and 
disbursed by ASCS. The court found that under 
section 5653(a) that debts must be mutual before 
setoff can occur. The court explained that to be 
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considered mutual, debts must be in the same right 
and must be between the same parties standing in 
the same capacity. After closely examining 
federal regulations governing administrative 
setoff, the court found that ASCS as an entity 
owing a debt to the debtor is never in the same 
right and must be debts between the same parties 
standing in the same capacity as an agency to whom 
the debtor owes a capacity as an agency to whom 
the debtor owes a debt except when the ASCS is in 
fact one of the debtor's creditors. The court 
also noted that certain statutory and regulatory 
provisions barred setoff after a debt had been 
discharged in bankruptcy. The court also found 
that SBA had no common law right to set off and 
that policy concerns warranted denial of SBA's 
setoff attempt. 

7. Matter of Hotoop. case No, 87-650-C (Bankr. S.D. 
Iowa, Filed July 5, 1988). FmHA objected to 
trustee's sale of FIX certificates. FmHA's proof 
of claim indicated that the claim was not subject 
to any setoff or counterclaim. The court ruled 
that failure to assert a setoff in its proof of 
claim constituted a waiver of that right. 

C. Crops/Machinery 
1. Matter of Arabruat Farms Ltd.. Case No. 86-1259-W 

(Bankr. S.D. Iowa 1988, Filed March 8, 1988) (on 
appeal to the District Court). J. Jackwig. In 
this case, the parties present a number of issues 
to the court. One issue concerned whether a bank 
had a security interest in 90% of the 1987 crop. 
The court explained that under section 552 that a 
bankruptcy filing severs prepetition security 
interests with one important exception—security 
interests in property acquired prior to filing 
extends to proceeds of such property acquired by 
the estate after filing. Bank staked its claim to 
the 1987 crop on the proceeds exception to section 
552. The court explained Iowa Code section 
554.9306(1)'s definition of "proceeds" and 
concluded that the 1987 beans did not qualify as 
such. The court noted that under the definition, 
there must be a sale exchange, collection or other 
disposition of the collateral. The court noted 
that under the definition, there must be a sale 
exchange collection or other disposition of 
collateral. The court explained that the 
biological transformation of beans into soybean 
plants is not an "other disposition" under the 
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definition. Also at issue in the case was whether 
bank's interest in real estate was not adequately 
protected. Bank maintained debtor was required to 
pay rent for use of the real estate and machinery. 
The court noted that section 1205 eliminated the 
"indubitable equivalent" standard for Chapter 12 
debtors. The court ruled that use of real estate 
alone does not mean that rent must be paid. 
Rather, the court explained, that to prevail under 
section 1205 a creditor must show that the value of 
the secured property was imperiled. The court 
found that the bank made no such showing. 

2. Matter of Dukgg- case No. 87-830-W (Bankr. S.D. 
Iowa, Filed June 28, 1988). J. Jackwig. FmHA 
objected to debtors' motion to avoid liens on the 
basis it held a purchase money security interest 
in certain farm machinery. A bank had financed 
the purchase of the machinery. FmHA satisfied the 
bank loans from funds placed in a supervised 
account. The court found that FmHA's interest in 
the farm machinery was no a purchase money 
security interest as defined by Iowa Code section 
554.9107 in that FmHA was not the seller of the 
collateral, that the value FmHA extended was in 
satisfaction of a preexisting debt, and that FmHA 
gave value after the debtors obtained right in the 
collateral. 

G. Other 

1. Matter of Dodder, Case No. 87-692-D (Bankr. S.D. 
Iowa, Filed December 31, 1987). J. Jackwig. 
Debtors held a leasehold interest to 160 acres. 
PCA sought to foreclose on the landlord's 
interest. Landlord was debtor David Dodder's 
mother. Debtors maintained PCA was precluded from 
foreclosing because of the operation of the 
automatic stay. The court ruled that the lessee's 
right to possession and use of real estate does 
not give the lessee sufficient control of the 
property to bring the property into the real 
estate for purposes of section 362. However, the 
court ruled it had power under section 105 to 
enjoin the foreclosure upon a showing by debtors 
that the Dataohase factors were satisfied, gee, 
Dataphase Systems. Inc. v. C.L. Systems, inc., 640 
F.2d 109 (8th Cir. 1981) (movant must show (1) 
threat of irreparable harm; (2) harm to movant 
greater than harm to other parties if injunction 
granted; (3) probable success on merits; and (4) 
public interest served by the injunction). 
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