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The default provisions of Article 9 of the Uniform Commercial
Code ("UCC") are designed to afford secured creditors a streamlined
procedure for repossession and disposition of collateral.' The secured
creditor may repossess the collateral 2 by self-help if done peaceably,
and may (but need not always) dispose of the property by public or
private sale, so long as "every aspect of the disposition" is done in a
"commercially reasonable" manner.3 In certain cases, the secured
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1. U.C.C. §§ 9-501 to -507 (Reissue of 1980).
2. NEB. REV. STAT. U.C.C. § 9-503 (Reissue 1980). Unless stated otherwise, all

subsequent Uniform Commercial Code citations are to the 1980 Reissue of the Ne-
braska Uniform Commercial Code ("U.C.C."). Section 9-503 provides:

Unless otherwise agreed a secured party has on default the right to take
possession of the collateral. In taking possession a secured party may proceed
without judicial process if this can be done without breach of the peace or may
proceed by action. If the security agreement so provides the secured party
may require the debtor to assemble the collateral and make it available to the
secured party at a place to be designated by the secured party which is reason-
ably convenient to both parties. Without removal a secured party may render
equipment unusable, and may dispose of collateral on the debtor's premises
under Section 9-504.

3. Id. § 9-504(2)-(3). Section 9-504(2)-(3) provides in part:
(2) If the security interest secured an indebtedness, the secured party

must account to the debtor for any surplus, and unless otherwise agreed, the
debtor is liable for any deficiency. But if the underlying transaction was a
sale of accounts or chattel paper, the debtor is entitled to any surplus or is
liable for any deficiency only if the security agreement so provides.

(3) Disposition of the collateral may be by public or private proceedings
and may be made by way of one or more contracts. Sale or other disposition
may be as a unit or in parcels and at any time and place and on any terms, but
every aspect of the disposition, including the method, manner, time, place, and
terms, must be commercially reasonable. Unless collateral is perishable,
threatens to decline speedily in value, or is of a type customarily sold on a rec-
ognized market, reasonable notification of any public or private sale or other
intended disposition is to be provided by the secured party to the debtor, in
the manner set forth in subsection (6) of this section if he or she has not
signed after default a statement renouncing or modifying his or her right to
notification of sale. In the case of consumer goods no other notification need
be sent. In other cases notification shall be sent to any other secured party
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creditor must dispose of the collateral 4 but generally may propose re-
taining possession in complete satisfaction of the secured debt.5 If
the secured creditor chooses to sell the collateral, then the proceeds
are applied to the secured debt.6 If a surplus exists, then that surplus
is returned to the debtor 7 or paid to subordinate secured creditors.8

If the proceeds are insufficient to pay the secured debt, then the
debtor 9 is liable for any deficiency. 10

The debtor and subordinate secured creditors are given limited
substantive and procedural protections. Notification of a proposed
disposition, coupled with the "commercial reasonableness" require-
ment, form the basic framework of debtor protection.' Violation of
these protections subjects the secured creditor to liability under sec-
tion 9-507.12

from whom the secured party has received (before sending his or her notifica-
tion to the debtor or before the debtor's renunciation of his or her rights)
written notice of a claim of an interest in the collateral. The secured party
may buy at any public sale, and if the collateral is of a type customarily sold in
a recognized market or is of a type which is the subject of widely distributed
standard price quotations, the secured party may buy at private sale.

Id.
4. Id. § 9-505(1). Where the collateral is consumer goods and the debtor has paid

60% of the cash price, the secured creditor must dispose of the goods within 90 days
after taking possession. Id.

5. Id. § 9-505(2). The debtor and others may force disposition by objecting to the
secured party's proposal within 21 days. Id.

6. Id. § 9-504(1). The proceeds of the disposition are applied to the secured debt,
including costs of repossession and sale, and attorney's fees, if the security agreement
so provides. Id.

7. Id. § 9-504(2).
8. Id. § 9-504(1)(c). The subordinate secured party must make a written request

prior to the time the secured creditor distributes the proceeds of the disposition. Id.
9. Id. § 9-105(1)(d). Section 9-105(1)(d) defines "debtor" as "the person who owes

payment." Id. Beginning with Bank of Gering v. Glover, 192 Neb. 575, 223 N.W.2d 56
(1974), the Nebraska Supreme Court has construed "debtor" to include persons liable
on the debt as guarantors, accommodation makers, or endorsers. See infra notes 17-24
and accompanying text.

10. NEB. REV. STAT. U.C.C. § 9-504(2). That section states in relevant part:
(2) If the security interest secured an indebtedness, the secured party

must account to the debtor for any surplus, and, unless otherwise agreed, the
debtor is liable for any deficiency. But if the underlying transaction was a
sale of accounts or chattel paper, the debtor is entitled to any surplus or is
liable for any deficiency only if the security agreement so provides.

Id.
11. Id. § 9-506. The debtor may redeem the collateral before disposition by paying

the entire secured debt. Id.
12. Id. § 9-507(1). Section 9-507(1) states:

(1) If it is established that the secured party is not proceeding in accord-
ance with the provisions of this part disposition may be ordered or restrained
on appropriate terms and conditions. If the disposition has occurred the
debtor or any person entitled to notification or whose security interest has
been made known to the secured party prior to the disposition has a right to
recover from the secured party any loss caused by a failure to comply with the
provisions of this part. If the collateral is consumer goods, the debtor has a
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The simplicity of this system has of course been made more com-
plicated by experience. What do we mean by "commercial reasona-
bleness"? When is notice required? Who is entitled to notice, and
when is notice sufficient? What should be done to protect the inter-
ests of guarantors and junior secured creditors? When does retained
possession of the collateral constitute satisfaction of the debt? How
do we calculate damages for a secured creditor's breach of the default
provisions? These and similar questions have been presented to
courts and legislatures in most states, with predictably inconsistent
results.

13

Now seems like a good time to look at Nebraska's answers to
some of these questions, for two reasons. First, by amending section
9-504 in 199114 to overrule a line of Nebraska cases starting with
Bank of Gering v. Glover,15 the Nebraska Legislature forced the judi-
cial system to confront some of these questions.'6

Second, the National Conference of Commissioners on Uniform
State Laws has established a committee to study many of the default
questions raised above.17 The committee's report, which is expected

right to recover in any event an amount not less than the credit service charge
plus ten per cent of the principal amount of the debt or the time price differ-
ential plus ten per cent of the cash price.

Id.
Courts are split on whether the debtor's remedy specified in § 9-507(1) is exclu-

sive. Most courts have concluded that it is not. See Howard Foss, The Noncomplying
Secured Party's Right To A Dejlciency, 21 U.C.C. L.J. 226, 230 (1989). Because the
UCC is otherwise silent on the question, one major reason given for non-exclusivity
has been that the supplementary law provisions of U.C.C. § 1-103 apply. Id. at 239.
Section 1-103 states:

Unless displaced by the particular provisions of this act, the principles of
law and equity, including the law merchant and the law relative to capacity to
contract, principle and agent, estoppel, fraud, misrepresentation, duress, coer-
cion, mistake, bankruptcy, or other validating or invalidating cause shall sup-
plement its provisions.

NEB. REV. STAT. U.C.C. § 1-103.
13. See JAMES J. WHrrE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE

§§ 25-18 to -19 (3d ed. 1988) [hereinafter WHITE & SUMMERS]. For a discussion of the
three common responses to creditor misbehavior under § 9-504 - the "absolute bar"
rule, the "rebuttable presumption" rule, and the "set-off" rule - see infra notes 28-29
and accompanying text.

14. L.B. 221, Neb. Unicameral 92d Leg., 1st Seas., § 1 (1991). See NEB. REV. STAT.
U.C.C. § 9-504 (Supp. 1991).

15. 192 Neb. 575, 223 N.W.2d 56 (1974). In Bank of Gering, the Nebraska Supreme
Court concluded that an accommodation maker was a debtor under § 9-504(3) and was
entitled to notice of a proposed sale of collateral. Not having received the required no-
tice, the court concluded that the accommodation maker could not be held liable for
any deficiency. Bank of Gering, 192 Neb. at 579-80, 223 N.W.2d at 59. For a more de-
tailed discussion of Bank of Gering and its progeny, see Charles W. Johnson, Note,
Szkficiency of Notice To Guarantors: Bank of Burwell v. Kelley, 24 CREIGHTON L.
REV. 505 (1991).

16. See infra notes 30-33 and accompanying text.
17. The Permanent Editorial Board for the Uniform Commercial Code recom-
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late in 1992, may result in recommendations for changes in the Arti-
cle 9 default provisions. A review of the Nebraska positions may
help us appreciate developments on both fronts.

CREDITOR NONCOMPLIANCE WITH SECTION 9-504(3)

Secured creditor violations of section 9-504 occur mainly in one
of two ways: (1) by conducting a sale that is not commercially rea-
sonable or (2) by failing to give adequate notice of sale to those enti-
tled to notice. Although nothing in section 9-504(3) or any other
Uniform Commercial Code ("UCC") provisions expressly authorizes
its conclusion, beginning in Bank of Gering v. Glover,i8 the Nebraska
Supreme Court attached severe consequences to violations of the
UCC notice provisions.' 9 Compliance with the notice requirement of
section 9-504(3) was held to be a "condition precedent to a secured
creditor's right to recover a deficiency. '20

In later cases, the court applied the "condition precedent" or "ab-
solute bar" rule to actions against guarantors2 ' of secured debt,22 at
least where the debt was secured at the time the guarantor had as-
sumed the obligation.23 Not only were guarantors entitled to notice,

mended in 1989 that the American Law Institute and the National Conference of Com-
mission of Uniform State Laws establish a committee to examine Article 9 to
determine whether revisions were necessary.

Among the issues listed for study were:
Enforcement. The Study Committee addressed the desirability and practical-
ity of attempting to clarify the consequences of non-compliance with part 5 of
Article 9. In this connection, it considered the appropriateness of the "rebut-
table resumption," "absolute bar," and "debtors proof" rules. The Study
Committee also considered whether (and, if so, how) part 5 should clarify the
duties owed by a junior secured party creditor to a senior secured party when
the junior repossesses collateral under section 9-503, disposes of collateral
under section 9-504, and collects collateral under section 9-502. In addition,
the Study Committee considered the duties owed by all secured parties to
guarantors and other sureties, and whether waivers by sureties should be gov-
erned by the same rules that apply to waivers by principal obligors. The Com-
mittee discussed whether a statutory "safe harbor" for conducting a
commercially reasonable sale would be desirable and could be achieved.

William M. Burke et al., Interim Report on the Activities of the Article 9 Study Com-
mittee, 46 Bus. LAw. 1883, 1885-86 (1991). The progress of the committee's work is dis-
cussed in detail in Professor Marianne Culhane's article in this issue of the Creighton
Law Review. See Marianne B. Culhane, The UCC Revision Process: Legislation You
Should See in the Making, 26 CREIGHrTON L. REV. 29 (1992).

18. 192 Neb. 575, 223 N.W.2d 56 (1974).
19. Cf supra note 3.
20. Bank of Gering v. Glover, 192 Neb. 575, 579, 223 N.W.2d 56, 59 (1974).
21. "Guarantor" includes guarantors, co-signors, accommodation makers, or en-

dorsers. See Steven C. Turner, Uniform Commercial Code: Article 9, Part 5; Rights,
Remedies and Liabilities Under Default, 12 CREIGHTON L. REV. 93, 115 (1978).

22. See Mason State Bank v. Sekutera, 236 Neb. 361, 369-70, 461 N.W.2d 517, 523
(1990) (citing guarantor cases back to Bank of Gering).

23. See First Nat'l Bank v. Greene, 226 Neb. 633, 635-36, 413 N.W.2d 899, 900-01
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but they were also entitled to a very precise kind of notice. In First
National Bank & Trust Co. v. Hughes24 and Deutsche Credit Corp. v.
Hi-Bo Farms, Inc.,25 the court held that notices of sale of collateral
sent to guarantors were deficient because they had failed to inform
the guarantors that, and in what capacity, they might be liable for a
deficiency judgment.

26

The Nebraska Supreme Court's construction of the notice re-
quirement in section 9-504(3) as creating a "condition precedent"2 7

was one of three traditional responses to the problem.28 Many juris-
dictions rejected the "condition" or "absolute bar" construction of the
section 9-504 requirements, and chose instead to view noncompliance
with section 9-504(3) as an issue properly raised in actions or defenses

(1987) (concluding that the defendant, who had signed a personal guaranty agreement
in 1978, was not entitled to notice under § 9-504 when the collateral was sold in 1981
because the security agreement creating the security interest was not signed until
1979).

See also First State Bank v. Peterson, 205 Neb. 814, 817, 290 N.W.2d 634, 635 (1980)
(holding that failure to give notice to a guarantor was not a defense to an action upon
the guaranty). The Legislature codified that result in NEB. REV. STAT. U.C.C. § 9-
504(8) (Supp. 1991). That section reads: "(8) For purposes of this section, debtor shall
include a guarantor unless no security for the indebtedness was taken or contemplated
at the time the guarantee of payment was made." NEB. REV. STAT. U.C.C. § 9-504(8)
(Supp. 1991).

24. 214 Neb. 42, 332 N.W.2d 674 (1983).
25. 224 Neb. 463, 398 N.W.2d 693 (1987).
26. The Court discussed these cases in General Electric Credit Corp. v. Lewis, 230

Neb. 429, 432 N.W.2d 27 (1988), stating:
Therefore, to satisfy the requirement of reasonable notice, as a prerequisite
concerning a guarantor's liability for a deficiency, § 9-504(3) requires that the
secured party-creditor inform the guarantor of a debt concerning the guaran-
tor's potential liability for a deficiency on sale of collateral after the principal
debtor's default.

General Elec. Credit Corp., 230 Neb. at 433-34, 432 N.W.2d at 30 (citations omitted).
In General Electric Credit Corp., the court relied on its decisions in Hughes and

Deutsch Credit Corp. to invalidate a notice sent to a guarantor whose guaranty agree-
ment pre-dated the creation of the security interest. Id. at 430, 432 N.W.2d at 28. Pre-
sumably, the guarantor in General Electric Credit Corp. was entitled to notice,
notwithstanding the rule stated in Greene on the theory that he had given his guaranty
in contemplation of the loan and security interest, although nothing in the opinion es-
tablished that the guaranty had contemplated both the loan and security interest. See
Borg-Warner Acceptance Corp. v. Watton, 215 Neb. 318, 338 N.W.2d 612 (1983). See
also Greene, 226 Neb. at 635-36, 413 N.W.2d at 900-01.

27. See RESTATEMENT (SECOND) OF CONTRACTS § 224 (1981). A condition prece-
dent is an event, uncertain to occur, that must occur before another's duty becomes
enforceable. Id. If the event does not, and cannot, occur, the other's duty never arises.
The importance of calling an event, such as proper notice by the secured creditor, a
condition is that the person whose duty is conditioned on the occurrence of an event
need not show harm caused by the non-occurrence. The event, however inconsequen-
tial it may be, must occur. See Frenzen v. Taylor, 232 Neb. 41, 48, 439 N.W.2d 473, 478
(1989).

28. See WHITE & SUMMERS, supra note 13, § 25-19; see also infra notes 30-33 and
accompanying text.
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under section 9-507.2 Typically, courts in these jurisdictions either
required the debtor to prove that noncompliance with section 9-
504(3) caused harm30 or presumed harm, subject to rebuttal by the
secured creditor.3 '

Courts rejecting the "condition" or "absolute bar" rule often jus-
tified that rejection by the absence of language in sections 9-504(3)
and 9-507 expressly authorizing those rules.3 2 These courts were thus
left to consider policy arguments for and against possible interpreta-
tions of sections 9-504(3) and 9-507 whenever a debtor defended a de-
ficiency action by pleading noncompliance with section 9-504(3). 3

The Nebraska Supreme Court did not discuss those policy argu-
ments in Bank of Gering when it decided that compliance with the
section 9-504(3) notice requirement was a condition precedent to
bringing a deficiency action,3 and it has not done so since. The court
in Bank of Gering concluded that use of the term "shall" in section 9-
504(3) under Nebraska's rules of statutory construction made compli-
ance "mandatory," and the right to a deficiency judgment thus condi-
tional upon compliance with that "mandatory" obligation.35

Whatever the force of this reasoning,36 the Nebraska Legislature
rejected it in 1991. 3 7 New section 9-504(7) unequivocally states that
compliance with section 9-504(3) "shall not be a condition precedent
to the right of a secured party to recover any deficiency. '38

Moreover, the Legislature rejected the reasoning of the court in

29. Howard Foss, The Noncomplying Secured Party's Right To A Deficiency, 21
U.C.C. L.J. 226, 232-36 (1989).

30. See In re Nardone, 70 B.R. 1010, 1013 (Bankr. D. Mass. 1987).
31. See Emmons v. Burkett, 353 S.E.2d 908, 911 (Ga. 1987).
32. See Beneficial Fin. Co. v. Young, 612 P.2d 1357, 1359 (Okla. 1980). This ap-

proach is consistent with contract interpretation generally because words are con-
strued to create conditions (as opposed to promises) only where that intent is fairly
clearly expressed. See RESTATEMENT (SECOND) OF CONTRACTS § 227 (1981).

33. For a brief summary of these policy arguments, see Wendell H. Holmes, "In-
voluntary Strict Foreclosure" Under Section 9-505(2) of the Uniform Commercial
Code: Tarpit For the Tardy Creditor, 26 WAKE FOREST L. REV. 289, 295-96 (1991).

34. See Bank of Gering, 192 Neb. at 579, 223 N.W.2d at 58. The court in Bank of
Gering stated: "We see no need to go into a discussion of the divergent views
presented by the cases from other jurisdictions." Id.

35. Id.
36. The court's analysis in Bank of Gering begs the question. Words like "shall,"

"must," and "mandatory" tell us only that the actor has no choice but to take action.
They do not tell us the consequences of nonperformance. In contract interpretation,
all promises are "mandatory." But not all promises are conditions of the promisee's
duty. The question of whether a given "mandatory" obligation or promise is a condi-
tion of a promisee's duty is not answered by reiterating its obligatory nature. One
must look at the parties' intent and appropriate underlying policy considerations to
make that determination. The court in Gering should have made a similar examina-
tion of the policy considerations relevant to § 9-504 problems.

37. NEB. REV. STAT. U.C.C. § 9-504(7) (Supp. 1991).
38. Id. Section 9-504(7) states:

[Vol. 26
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Hughes and Deutsch Credit Corp., adding a new subsection to section
9-504 which specifies the content of notices sent to debtors.39

As a result of these amendments to section 9-504, from now on,40

questions concerning the consequences of secured creditor noncom-
pliance with section 9-504 requirements will be raised under section
9-507. In a deficiency action brought by a secured creditor against the
obligor or guarantor, noncompliance with the section 9-504 notice or
commercial reasonableness requirements will be raised as defenses to
that action. Nebraska courts will be required to evaluate those de-
fenses without the luxury of the "absolute bar" rule.4 1

What should Nebraska courts do with these section 9-507 de-

(7) Compliance with subsection (3) of this section shall not be a condition
precedent to the right of a secured party to recover any deficiency, but losses,
if any, sustained by the debtor as a result of failure by the secured party to
comply with such subsection may be recovered in accordance with section 9-
507.

Id.
Indeed, in an excess of caution, the Legislature deleted "shall" from section 9-

504(3) and replaced it with the following language: "Unless collateral is perishable ....
reasonable notification of any public or private sale or other intended disposition is to
be provided by the secured creditor to the debtor." Id, § 9-504(3) (Supp. 1991). The
prior law had stated that such notification "shall be sent" to the debtor. NEB. REV.
STAT. U.C.C. § 9-504(3) (Reissue 1980).

39. NEB. REV. STAT. U.C.C. § 9-504(6) (Supp. 1991). Section 9-504(6) provides:
(6) The notification required in subsection (3) of this section shall be sent

to the debtor by the secured party and need only contain (a) notice of the time
and place of any public sale or notice of the time after which any private sale
or other intended disposition is to be made and (b) a statement to the effect
that the debtor may be liable for any deficiency existing after sale or disposi-
tion of collateral. It shall not be necessary for the notification to refer to any
guarantee agreement, to identify or designate the capacity in which a debtor is
being sent such notification, or to identify or designate the capacity in which
the debtor may be liable for any deficiency existing after sale or disposition of
collateral.

Id.
40. The effective date for § 9-504 (1991) is March 30, 1991. It is not clear under

Nebraska law whether that section applies only to repossession and sales which oc-
curred after the effective date, or to all actions for deficiencies which had not reached
judgment by that date. Changes in substantive rights are given only prospective effect.
So-called "curative acts" are given retroactive effect. See Lynch v. Metropolitan Util.
Dist., 192 Neb. 17, 23, 218 N.W.2d 546, 550 (1974).

Although the amended § 9-504 seems to alter the substantive rights of Nebraska
debtors, it also could be argued that the statute simply corrects a misconception of the
meaning of prior law. In that sense, it would fall into the "curative act" category and
have retroactive effect, including cases pending at the effective date. Lynch, 192 Neb.
at 23, 218 N.W.2d at 550.

41. As stated earlier, some courts have interpreted § 9-507 as creating an "abso-
lute bar" when a secured creditor has failed to comply with the notice requirement of
§ 9-504, under the theory that an "absolute bar" is the best way to accomplish the goals
of § 9-507. See supra note 28 and accompanying text.

One might argue that it is logically consistent with NEB. REV. STAT. U.C.C. § 9-504
(Supp. 1991) to construe § 9-507 in this manner because NEB. REV. STAT. U.C.C. § 9-
504(7) (Supp. 1991) states that losses caused by noncompliance with § 9-504(3) may be
recovered "in accordance with section 9-507." The words "[iun accordance" mean in
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fenses? More specifically, who should be allocated the burden of
proving the harm, if any, caused by creditor noncompliance with the
section 9-504 requirements? How heavy should that burden be if car-
ried by the secured creditor? How much protection does the debtor
need?

The legislative history of the 1991 amendments to section 9-
504(3) provides only limited guidance on these questions. In testi-
mony before the Committee on Banking, Commerce, and Insurance,
Senator David Landis, the principal sponsor of the legislation, stated
that he was unsure how burden-of-proof problems would be allocated
under the new law.42 A representative of the Nebraska Bankers As-
sociation stated in response to questions from Committee members
that proof burdens under section 9-504(3) would be allocated as in
First National Bank v. Rose43 ("Rose II") and Adams State Bank v.
Navistar Finance Corp.44 Where the secured creditor fails to carry
the burden of proof, the representative stated that the debtor would
be entitled to a "credit" or an "off set."'45

The court in Rose II and Navistar Finance Corp. did not clearly
answer the questions posed here because both cases had allocated
burdens of proof on commercial reasonableness as elements of the
moving party's case. Failure to carry the burden in Rose II meant
that the creditor's action for a deficiency could not proceed. Failure
to carry the burden in Navistar Finance Corp. meant that the
debtor's action for damages could not go forward. The Rose II rule in

furtherance of the policies underlying § 9-507, which include notions of proof distribu-
tions, et cetera.

But this argument would disregard the Legislature's purpose in amending § 9-504,
which was specifically to eliminate the consequences of calling the § 9-504 require-
ments "conditions precedents." Those consequences mainly arise in defenses raised
under § 9-507. That section should not be used to nullify the expressed legislative pur-
pose. The "absolute bar" rule should not under any guise be read back into the Ne-
braska UCC. See infra note 112 and accompanying text.

42. Change Provisions for Secured Party's Right to Dispose of Collateral After De-
fault Before the Comm. on Banking, Commerce and Insurance, Neb. Unicameral, 92d
Leg., 1st Sess. 11-12 (1991) (statement of Sen. Landis) [hereinafter Hearing on LB.
221].

43. 197 Neb. 392, 249 N.W.2d 723 (1977). In First National Bank v. Rose ("Rose
I"), the court held that a secured creditor seeking a deficiency judgment carried the
burden of proving compliance with 9-504. First Nat'l Bank v. Rose, 197 Neb. 392, 398,
248 N.W.2d 723, 726 (1977) ("Rose I/").

44. 229 Neb. 334, 426 N.W.2d 525 (1988). In Adams State Bank v. Navistar Fi-
nance Corp., the court held that in a suit brought against a secured creditor for dam-
ages under § 9-507 the burden of proving a failure to dispose of collateral in a
commercially reasonable manner rested on the party seeking damages. Adams State
Bank v. Navistar Fin. Corp., 229 Neb. 334, 336, 426 N.W.2d 525, 527 (1988). See infra
note 46.

45. Hearing on L.B. 221, supra note 42, at 14 (statement of Robert Hallstrom, tes-
tifying before the committee on behalf of the Nebraska Bankers Association).

[Vol. 26
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particular is unclear about the second burden in deficiency actions:
where the secured creditor has failed to prove compliance with sec-
tion 9-504(3), who should bear the burden of proving harm caused by
that noncompliance?

46

Reliance on the Rose II decision assumes that both the fact of
commercial reasonableness and the harm caused by its absence will
somehow surface in the secured creditor's case, where the burden of
proof resides - that in some fashion, failure to prove commercial
reasonableness will yield a damage amount from which an appropri-
ate "off set" or "credit" can be calculated.

In many cases, however, that assumption turns out to be wrong.
For example, what of the secured creditor who makes no attempt to
give notice under section 9-504(3), and simply sells the collateral in a
private sale for an amount less than the secured debt? In a subse-
quent deficiency action, it seems likely that the secured creditor will
make no attempt to prove compliance with section 9-504(3).

Where the secured creditor has tried to comply, proof of compli-
ance will likely focus on timeliness of notice of disposition 47 or on the
manner of sale. Where the secured creditor fails to prove compli-
ance, something more must be done before a court can determine the
harm caused by the noncompliance. Even where the secured creditor
seeks to satisfy the burden by attempting to prove that the best possi-
ble price was received for the collateral (something not absolutely re-
quired under section 9-507(2)),48 that proof will not by itself provide a

46. The Nebraska Supreme Court's decisions in Navistar Finance Corp. and
Chadron Energy Corp. v. First National Bank, 236 Neb. 173, 459 N.W.2d 718 (1990), il.
lustrate burden-of-proof allocations where the action is brought against the secured
creditor for a surplus. See Navistar, 229 Neb. at 336, 426 N.W.2d at 527-28; Cudron
Energy Corp., 236 Neb. at 182-83, 459 N.W.2d at 728. In Chadron Energy Corp., the
plaintiff had the burden of proving both that the disposition was not conducted in a
commercially reasonable manner and the surplus that would have been realized had
the disposition been commercially reasonable. Chadron Energy Corp., 236 Neb. at 182-
83, 459 N.W.2d at 728.

47. In DeLay First National Bank & Trust Co. v. Jacobson Appliance Co., 196
Neb. 398, 243 N.W.2d 745 (1976), the court held that three business days was the mini-
mum time acceptable for notice to a debtor of a proposed disposition of collateral.
Jacobson Appliance Co., 196 Neb. at 406, 243 N.W.2d at 750. In Chadron Energy Corp.,
the court disapproved a proposed jury instruction that three days notice was commer-
cially reasonable as a matter of law. Chadron Energy Corp., 236 Neb. at 185, 459
N.W.2d at 729. The court noted that the three day rule was only a minimum require-
ment that would not necessarily suffice in every case. Id.

48. NEB. REV. STAT. U.C.C. § 9-507(2). Section 9-507(2) states:
(2) The fact that a better price could have been obtained by a sale at a

different time or in a different method from that selected by the secured
party is not of itself sufficient to establish that the sale was not made in a
commercially reasonable manner. If the secured party either sells the collat-
eral in the usual manner in any recognized market therefor or if he sells at
the price current in such market at the time of his sale or if he has otherwise
sold in conformity with reasonable commercial practices among dealers in the
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basis for computing the proper deficiency judgment when the se-
cured creditor fails to carry the burden.

In all these cases, it seems clear that the secured creditor's claim
for a deficiency will be reduced only to the extent the debtor suc-
ceeds in showing the sale price to be unreasonably low. In every real
sense, it will be the debtor's burden to show how much economic
harm a commercially unreasonable sale has caused. The important
question is thus not who has the burden of proving commercial rea-
sonableness. Rather, it is the manner and extent of proof the debtor
is required to produce in order to demonstrate inadequacy of the sale
price.

One approach, which has some support in both contract theory
and practice, is to treat the secured creditor's failure to comply with
section 9-504(3) as we would treat any breach of promise. The section
9-504(3) obligations are not much different in kind from default pro-
visions included by secured parties in security agreements concerning
such matters as notice and terms of sale. 49 The failure of the secured
creditor to honor its obligations would not automatically relieve the
debtor from performing his promise, i.e., pay the debt. Rather, the
debtor would be entitled to reduce that payment to the extent he
could show damages caused by the secured creditor's breach. In such
a case, however, according to traditional contract law, the debtor
would carry the burden of proving the damages.5 0 A few jurisdic-
tions have resolved the problem according to this classic contract
analysis.51

That approach seems inappropriate in Nebraska for several rea-
sons. First, the Legislature clearly intended to change the result only
in cases involving violations of the notice requirements of section 9-
504(3) and to abolish the absolute bar rule for failure to comply

type of property sold he has sold in commercially reasonable manner. The
principles stated in the two preceding sentences with respect to sales also ap-
ply as may be appropriate to other types of disposition. A disposition which
has been approved in any judicial proceeding or by any bona fide creditors'
committee or representative or creditors shall conclusively be deemed to be
commercially reasonable, but this sentence does not indicate that any such ap-
proval must be obtained in any case nor does it indicate that any disposition
not so approved is not commercially reasonable.

Id.
The Nebraska Supreme Court has held that the adequacy of the price received in

the disposition of collateral is a "term" of the sale and is thus relevant in determining
whether the sale was commercially reasonable. Associates Fin. Co. v. Teske, 190 Neb.
747, 750, 212 N.W.2d 572, 574 (1973).

49. See JOHN 0. HONNOLD ET AL., SECURITY INTERESTS IN PERSONAL PROPERTY
115-18 (2d ed. 1992) (discussing the form-security agreement).

50. See O'Hara v. Frederickson Bldg. Corp., 166 Neb. 206, 211, 88 N.W.2d 643
(1958).

51. See WHITE & SUMMERS, supra note 13, § 25-19, at 1252.
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strictly with notification requirements.5 2 Other aspects of Nebraska
Supreme Court decisions concerning section 9-504(3) requirements
were intended to remain in effect - in particular the way proof bur-
dens were distributed.53

Second, in those decisions, the Nebraska Supreme Court seems
to have adopted the "rebuttable presumption" rule in deficiency ac-
tions, where the section 9-504(3) noncompliance relates to some term
of the disposition other than notice. The cases considering that ques-
tion do, however, present some apparent inconsistencies that require
explanation.

In 1973, in Cornett v. White Motor Corp.,54 the Nebraska
Supreme Court arguably rejected the absolute bar rule in non-notice
cases of commercial unreasonableness:

The contention of Cornett on the commercial unreason-
ableness of the public sale is governed by the Uniform Com-
mercial Code. The direct effect of a sale that is not
commercially reasonable is to alter the measure of the defi-
ciency. In such case the fair and reasonable value of the col-
lateral as of the time of the sale is offset against the balance
due on the security agreement.... No sound policy requires
us to inject a drastic punitive element into a commercial con-
text. The measure of the deficiency is not otherwise ques-
tioned, and the nature of the public sale by White Motor
under the circumstances is immaterial. 55

However, in a case decided later that year, the court, perhaps in-
advertently, cast some doubt on the Cornett holding. In Associates
Finance Co. v. Teske,5 a secured creditor sought a deficiency judg-
ment from the debtor after the creditor had sold the collateral for an
amount substantially less than the secured debt. The trial court
ruled that the sale was not commercially reasonable and dismissed
the deficiency action.57 The Supreme Court affirmed, using language
that appeared broader than that used in Cornett:

52. Senator Landis's "Statement of Intent" for L.B. 221 provided in part:
The following constitute the reasons for this bill and the purposes which

are sought to be accomplished thereby: LB 221 amends Section 9-504(3) of the
UCC and is intended to provide greater certainty to secured creditors attempt-
ing to satisfy the Section 9-504(3) notice requirements. This legislation would
also serve to eliminate the judicially created "bar to a deficiency judgment"
Rule in Nebraska.

Hearings on L.B. 221, supra note 42 (introducer's statement of intent).
53. Hearing on L.B. 221, supra note 42, at 14, 17.
54. 190 Neb. 496, 209 N.W.2d 341 (1973).
55. Cornett v. White Motor Corp., 190 Neb. 496, 501, 209 N.W.2d. 341, 344 (1973)

(citing U.C.C. § 9-504; Mercantile Fin. Corp. v. Miller, 292 F. Supp. 797 (E.D. Pa. 1968)).
56. 190 Neb. 747, 212 N.W.2d 572 (1973).
57. Associates Fin. Co., 190 Neb. at 748, 212 N.W.2d at 573.
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We are satisfied that the plaintiff did not sustain its burden
of proof to establish that the sale of the secured collateral
was commercially reasonable. As we said in First [National]
Bank v. Rose.... this was essential to plaintiff's case. The
judgment of dismissal was correct and is affirmed.5s

This language, coupled with the 1974 adoption of the absolute bar
rule in Bank of Gering,5 9 might suggest that the Supreme Court had
intended all failures to prove compliance with section 9-504(3) to
have the same consequences. However, when this question was di-
rectly presented to the court, in State Bank v. Lucas,6" the court said
"no":

Appellant also contends that because the District Court
found that the sale was not conducted in a commercially rea-
sonable manner, the plaintiff bank is barred from recovering
any deficiency judgment. The case of Cornett... is determi-
native of that issue. In that case we held that the direct ef-
fect of a sale that is not commercially reasonable under § 9-
504 is to alter the measure of the deficiency. In such case
the fair and reasonable value of the collateral as of the time
of the sale is offset against the balance due on the security
agreement.

6 1

That seems clear enough. However, the question was clouded
again by language in Chadron Energy Corp. v. First National Bank.6 2

58. Id. at 751, 212 N.W.2d at 574. The quoted reference is to First National Bank
v. Rose, 188 Neb. 362, 196 N.W.2d 507 (1972) ("Rose P'). In Rose , the Nebraska
Supreme Court reversed and remanded the trial court's summary judgment in favor of
the secured creditor in a deficiency action. The debtor had generally denied the plain-
tiff's petition, which the lower court concluded did not put in issue the adequacy of the
sale price received for the collateral. The supreme court concluded that the price was
a term of the sale, and its adequacy was relevant to a determination of commercial rea-
sonableness. Rose , 188 Neb. at 364, 196 N.W.2d at 509-10. Moreover, the court said,

The question remains as to whether or not evidence of inadequacy of price, or
lack of proper credit on the indebtedness was admissible under a general de-
nial. A general denial is available to a defendant to challenge one or more of
the elements essential to a recovery by the plaintiff, and the effect of the de-
nial is to put the burden on the plaintiff to establish by evidence the matter
denied. (citation omitted).

Id. at 364-65, 196 N.W.2d at 510.
Following remand, the case returned to the supreme court in First National Bank

v. Rose, 197 Neb. 392, 249 N.W.2d 723 (1977) ("Rose IF'). Between the time it decided
Rose I and Rose II, of course, the Court had adopted the "absolute bar" rule of Bank of
GeTing. After concluding that the secured creditor had failed to provide adequate no-
tice to the debtor, the court ordered dismissal of the deficiency action. Rose II, 197
Neb. at 398, 249 N.W.2d at 726. No other aspect of commercial reasonableness was con-
sidered. See id. at 394, 249 N.W.2d at 724.

59. Bank of Gering, 192 Neb. at 579, 223 N.W.2d at 58-59.
60. 210 Neb. 400, 315 N.W.2d 238 (1982).
61. State Bank v. Lucas, 210 Neb. 400, 403, 315 N.W.2d 238, 240-41 (1982) (citation

omitted).
62. 221 Neb. 590, 379 N.W.2d 742 (1986).
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In Chadron Energy Corp., a debtor sued a secured creditor, alleging
that the secured creditor had sold collateral in a commercially unrea-
sonable manner, thereby eliminating the surplus that would have
been realized in a proper sale. The lower court had dismissed the ac-
tion, concluding that the fact the collateral had realized an amount
more than the secured debt rendered the action "moot." In reversing
the trial court, the Nebraska Supreme Court made the following
observations:

In reaching that conclusion the district court reasoned that
the only effect of conducting a sale in a commercially unrea-
sonable manner was to prevent the creditor from obtaining a
deficiency judgment against the debtor .... While it is true
that if a creditor conducts the sale of a security interest in a
commercially unreasonable manner the creditor may not ob-
tain a deficiency judgment against the debtor, there are also
rights afforded the debtor by reason of the creditor's failing
to dispose of the property in a commercially reasonable
manner.

63

Technically, this language from Chadron Energy Corp. is dicta
because the question of the effect of a commercially unreasonable
disposition on a deficiency action was not presented in that case.
Thus, notwithstanding the decisions in Chadron Energy Corp. and As-
sociates Finance Co., it seems likely that prior to 1991, the Nebraska
Supreme Court had recognized that a secured creditor could main-
tain a deficiency action even though the creditor had violated the
commercial reasonableness requirement of section 9-504(3), so long as
the statutory notice requirement had been met.

What is not totally clear from those cases is the nature of the
remedy available to the debtor in place of the absolute bar rule. The
court in Cornett and Lucas provided essentially that the debtor gets a
credit for the "fair and reasonable value of the collateral as of the
time of the sale."64 Although this is standard deficiency-action lan-
guage,65 it does not say anything about who must prove that "fair and
reasonable" value. Certainly those cases did not expressly hold that
the debtor bears that burden.

63. Chadron Energy Corp., 221 Neb. at 597-98, 379 N.W.2d at 747 (emphasis added)
(citing Lucas, 210 Neb. 400, 315 N.W.2d 238; Rose II, 197 Neb. 392, 249 N.W.2d 723). The
reference to Lucas is puzzling because that case is the clearest expression by the court
expressing the opposite conclusion.

64. Cornett, 190 Neb. at 501, 209 N.W.2d at 344; Lucas, 210 Neb. at 403, 315 N.W.2d
at 241.

65. NEB. REV. STAT. § 25-2140 (Reissue 1989). Section 25-2140 permits deficiency
actions in real estate mortgage foreclosure cases but does not permit the mortgagor to
sue on the debt at the same time as it proceeds in a foreclosure action. In a deficiency
action, the secured creditor obtains the difference between the sale price and the mort-
gage amount if the foreclosure sale has been confirmed. Questions concerning the ade-

19921
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In Associates Finance Co. and Rose I, the Nebraska Supreme
Court allocated the burden of proof in secured creditor misbehavior"
cases in a manner roughly similar to the "rebuttable presumption"
cases. 67 In Associates Finance Co., the court dismissed a deficiency
action because the secured creditor had failed to "sustain its burden
of proof to establish that the sale of the secured collateral was com-
mercially reasonable. '68 As discussed above, this language probably
does not mean all failures to prove commercial reasonableness result
in dismissals. What it does mean is that the debtor places the burden
of proving adequacy of price, or fair value, on the secured creditor
simply by denying that any deficiency exists.6 9 Whether one sees
that as a presumption of equivalent value in the debtor's favor, or a
burden to be borne by the secured creditor, the effect is the same.70

The debtor need not prove the harm caused by the commercially un-
reasonable sale; rather, the secured creditor must prove that no harm
was caused by that sale.

These statements of burden-of-proof allocation by the court, cou-

quacy of the price are raised in the confirmation hearing. See NEB. REV. STAT. § 25-
1531 (Reissue 1989).

Cf. NEB. REV. STAT. § 76-1013 (Reissue 1990). Section 76-1013 provides for defi-
ciency judgments in trust deed sales. There, the creditor recovers the difference be-
tween the fair market value of the land and the debt. The sales price is irrelevant
unless it is more than the fair market value. Moreover, because the creditor's com-
plaint must set forth the fair market value, it would appear the creditor bears the bur-
den of proving that value. Id.

66. Most discussions of this question assume that the secured creditor has violated
§ 9-504(3) by failing to give notice, running an unreasonable public notice, improperly
buying at a private sale, or some other "commercially unreasonable" conduct. As
Professors White and Summers put it, "If the court finds that the secured party com-
mitted a foul, it penalizes him by indulging in the presumption that the value of the
collateral is equal to the outstanding debt." WHITE & SUMMERS, supra note 13, § 25-19,
at 1250. The corollary of this "misbehavior" assumption is that a sale conducted in
compliance with section 9-504, a "commercially reasonable" sale, permits the sale price
to be considered as evidence of fair market value, and indeed some courts have so held.
Id. at 1249.

In private sales, at least, there appears to be no safe harbor in Nebraska. By hold-
ing, as it did in Rose I, that the adequacy of the price in a private sale was a "term" of
the sale, the Nebraska Supreme Court observed that the secured creditor in every pri-
vate sale must plead and prove that adequacy as part of the obligation to prove com-
mercial reasonableness. Rose I, 188 Neb. at 364, 196 N.W.2d at 509. One way to do so,
of course, would be to prove the sale was made in a recognized market, or at such mar-
ket's current price. See NEB. REV. STAT. U.C.C. § 9-507(2).

67. See supra note 58.
68. Associates Fin. Co., 190 Neb. at 751, 212 N.W.2d at 574.
69. Id. at 750, 212 N.W.2d at 574. In Associates Finance Co., the court stated: "De-

fendant's answer alleged that the value of the secured collateral was equal to or ex-
ceeded the amount of plaintiff's claim. This pleading put the burden on the secured
party to establish that the disposition of the collateral was accomplished in a commer-
cially reasonable manner." Id.

70. See generally Troy & Stalder Co. v. Continental Casualty Co., 206 Neb. 28, 290
N.W.2d 809 (1980) (discussing effect of presumptions on burden-of-proof allocations).



1992] DEFICIENCY JUDGMENTS

pled with the Legislature's apparent intent to adopt these allocations
in section 9-504(3) cases, strongly militate against treating debtor de-
fenses under section 9-507 in the classic manner.71 It seems clear
that the Nebraska Supreme Court should, in future deficiency ac-
tions involving creditor noncompliance with section 9-504(3), apply a
version of the "rebuttable presumption" rule.

Finally, in section 9-507 defenses, sound policy favors some form
of presumption in the debtor's favor. Most courts have adopted
either the absolute bar rule72 or the rebuttable presumption rule.73

Only a very few states have followed the simple contract or set-off
approach.74 Those adopting the absolute bar or rebuttable presump-
tion approach generally cite two policy considerations for doing so:
(1) deterrence of creditor misconduct 7 5 and (2) recognition of proof
problems for the debtor.76

If the primary goal in this area is to compel secured creditor
compliance with section 9-504(3), then obviously the absolute bar rule
works best. If the consequence of every breach is denial of a defi-
ciency, then creditors will be careful indeed. But that is not the pri-
mary goal of Nebraska's version of section 9-504(3). It is hard to see
how any creditor noncompliance, regardless of how flagrant, bad
faith, or detrimental it may be, can automatically operate to deny the
creditor a deficiency. Section 9-504(7) states unequivocally that com-
pliance with section 9-504 shall not be a condition precedent to recov-
ery of a deficiency judgment.77 Presumably, that is what it means.

71. There is an additional justification for not treating the debtor's defenses under
§ 9-507 as we would ordinary breach of contract actions. The injured party (the debtor
where the secured creditor has violated § 9-504(3)) in the usual breach of contract case
has a two-pronged remedy. Even if the breaching party's performance is not an ex-
press condition of the injured party's duty to perform, that performance is generally a
"constructive condition." A material failure to perform that constructive condition ex-
cuses the injured party from performance. RESTATEMENT (SECOND) CONTRACTS § 237
(1981). It is only when the breach is not material that the injured party is required to
perform, with a right to claim and prove damages caused by that non-material breach.

However, NEB. REV. STAT. U.C.C. § 9-504(7) (Supp. 1991) eliminates the possibility
of discharging a debtor's duty to pay the secured debt because of the magnitude of the
secured party's violation of § 9-504(3). A major remedial protection available to most
injured parties has as a result been denied Article 9 debtors. Some form of rebuttable
presumption about the harm caused by such breaches seems not only appropriate, but
necessary. One commentator has used the magnitude and nature of the breach by the
secured creditor as the basis for application of a variable remedy. See Foss, 21 U.C.C.
L.J. at 226-50. For creditor noncompliance that creates a high risk of harm, such as
faulty notice, the "absolute bar" rule is recommended. Id. For other kinds of non-
compliance, set-off rules should apply. Id.

72. See id. at 230 n.14.
73. Id. at 233 n.23.
74. Id. at 232 n.20.
75. Id. at 240.
76. Id. at 242-43.
77. NEB. REV. STAT. U.C.C. § 9-504(7) (Supp. 1991).
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But that does not necessarily mean secured creditor deterrence is
not a goal at all. The hearings on Legislative Bill 221 ("LB 221")
demonstrate quite the opposite to be true. Senator David Landis's
statement of intent78 and testimony before the Banking Committee79

make it clear that the Legislature was primarily motivated by cases
applying the absolute bar rule to what were seen as trivial faults.s°

By referring questions concerning burden of proof to existing case
law,8 ' it is evident the Legislature was satisfied with the direction
that case law was taking. As discussed earlier, the supreme court
cases on burden of proof place those burdens squarely on the secured
creditor's shoulders.8 2 Every reason exists to assume that the Legis-
lature intended a similar allocation under section 9-507.

It also seems realistic to recognize the difficult position in which
many debtors would find themselves if forced to carry the full bur-
den of proof of their damages. The rebuttable presumption rule puts
the burden on the party who is both the cause of the problem and is
in the best position to satisfy that burden.so This is particularly im-

78. Hearing on LB. 221, supra note 42 (introducer's statement of intent).
79. Id.
80. See First Nat'l Bank & Trust Co. v. Hughes, 214 Neb. 42, 332 N.W.2d 674

(1983).
81. Hearing on LB. 221, supra note 42.
82. See supra notes 44-46 and accompanying text. The burden-of-proof cases in

Nebraska do not discuss policy arguments for or against the "absolute bar" rule, the
rebuttable presumption rule, or the set-off rule; indeed, the court in Bank of Gering
specifically declined the opportunity to do so. Bank of Gering, 192 Neb. at 577-80, 223
N.W.2d at 58-59. Given the court's adoption of the "absolute bar" rule in Bank of Ger-
ing for notice cases, which make up most of the reported cases of creditor noncompli-
ance, extended discussion of the policy considerations was not needed.

83. In Bank of Gering, the court observed that:
The legal background, the realities of the relationships between secured credi-
tors and debtors who have defaulted, and the respective resources for protect-
ing their interests all require the conclusion that the right to a deficiency
judgment depends on compliance with the statutory requirements. If the
creditor wishes a deficiency judgment, he must obey the law. If he does not
obey the law he cannot secure a deficiency judgment.

Id. at 580, 223 N.W.2d at 59.
Section 9-504(7) severs this tie between strict compliance with § 9-504(3) and the

right to a deficiency under § 9-504(2). One might be tempted to read § 9-504(7) as cre-
ating what contract law calls independent promises, in which each party's performance
(or nonperformance) is irrelevant in a suit against the other for breach. See In re Nar-
done, 70 B.R. 1010 (Bankr. D. Mass. 1987). That cannot have been the Legislature's
intent, however, given its willingness to follow existing burden-of-proof cases. See
Hearing on LB. 221, supra note 42. It would make little sense to say, as the Nebraska
cases clearly do, that the secured creditor has the burden of proving compliance with
§ 9-504(3) if no consequences flowed from failure of such proof. If the right to recover
a deficiency is truly independent of compliance, the secured creditor would carry no
burden at all. The Nebraska Supreme Court, the Legislature concluded, had placed
too'severe a penalty on the misbehaving creditor; the Legislature did not propose ab-
solving the creditor altogether.
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portant in improper notice cases, where deficiency actions are now
permitted.

The main issue in a deficiency action is simple: what is the bal-
ance of the secured debt after applying the proceeds from sale of the
collateral? Assuming the amount of the secured debt is not in issue,
the only question of consequence is the fairness of the amount actu-
ally realized. Although questions of timeliness of a sale, its public or
private nature, use of appraisers or brokers, the identity of the buyer,
or the condition of the collateral when sold may arise, they will do so
only in the context of their relation to the sale price. In any case
where the debtor was not given reasonable notice of the sale and did
not attend or otherwise monitor the sale, these would be difficult for
the debtor to prove. Moreover, it would not be enough simply to of-
fer evidence of these factors in the abstract; the debtor also would be
forced to prove their causal relationship to an unreasonably low
price. A sound compromise of the Legislature's intent to attach some
consequences to noncompliance without barring deficiency actions al-
together would be to place these difficulties on the secured creditor.s 4

Finally, as Professors James White and Robert Summers have
observed, a5 the requirement that the secured creditor must overcome
the presumption that the collateral was worth an amount equal to
the secured debt should have some substance. One way to achieve
that would be to require the secured creditor to offer objective evi-
dence of fair value. For example, courts often refuse to allow evi-
dence of the actual sale price at the collateral's disposition," or
statements by the creditor about value,8 7 to overcome the presump-
tion. Both the Nebraska Legislature and past Nebraska Supreme
Court decisions point to similar requirements in subsequent secured
creditor deficiency actions.

84. In Chemlease Worldwide, Inc. v. Brace, Inc., 338 N.W.2d 428 (Minn. 1983), the
Minnesota Supreme Court rejected both the debtor's argument in favor of an "absolute
bar," and the secured creditor's contention that § 9-507(1) required the debtor to prove
a loss would not have occurred had the sale been commercially reasonable:

The path we choose to follow of the proposed placement of burdens of proof
in the text is an intermediary position and an equally acceptable construction
of section 9-507(1). Fair price is an element of a commercially reasonable sale.
It seems proper to place the burden of proof on the same party on this single
factual issue as to both the commercial reasonableness issue and the damages
question.

Chemlease Worldwide, Inc., 338 N.W.2d at 436-37 n.1.
85. WHITE & SuMMERS, supra note 13, § 25-19, at 1252-53.
86. See Lindberg v. Williston Indus. Supply Corp., 411 N.W.2d 368, 372 (N.D.

1987). In Lindberg, the North Dakota Supreme Court stated: "In this regard, the se-
cured creditor cannot overcome the presumption by merely introducing evidence of
the value received from the disposition of the collateral." Id. at 374 (quoting State
Bank v. Hansen, 302 N.W.2d 760, 767-68 (N.D. 1981)).

87. See Hall v. Owen County State Bank, 370 N.E.2d 918, 928 (Ind. Ct. App. 1977).
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The full effect of the presumption in Nebraska deficiency cases
must be left to case development. It may well be that where the se-
cured creditor's noncompliance is slight or technical, and the collat-
eral is sold in established markets, the presumption will be easily
overcome. If so, that seems consistent with the Legislature's 1991
amendments. Trivial faults should not be vested with grievous conse-
quences. Conversely, where noncompliance is substantial and the
sale price of the collateral is seriously disproportionate to the debt,
the creditor should be compelled to explain the difference. In such
cases, the presumption must be given real substance to avoid a de
facto transfer of the proof burden to the debtor.

IMPLIED SATISFACTION UNDER SECTION 9-505(2)

It seems likely that one effect of the Nebraska Legislature's 1991
amendments to section 9-504 will be more deficiency actions. The ab-
solute bar rule in notice cases surely kept a sizable number of such
cases out of the courtroom.

With more deficiency actions will come more debtor complaints
about "commercially unreasonable" creditor actions. One potentially
controversial creditor action is delay in or refusal to dispose of the
secured collateral. Because delay in disposition of collateral can in
many cases seriously and adversely affect the ultimate sale price of
the collateral, such a delayed sale may be commercially
unreasonable.88

Certainly debtors may use unreasonable delay as a defense to a
deficiency action brought by the secured creditor.8 9 May they also
use creditor delay or failure to dispose of collateral as the basis for an
"implied satisfaction" under section 9-505(2)? 90 That has been an

88. See Mack Fin. Corp. v. Scott, 606 P.2d 993 (Idaho 1980).
89. See Vogel v. Carolina Int'l, Inc., 711 P.2d 708, 712 (Colo. Ct. App. 1985); Knight

v. General Motors Acceptance Corp., 728 S.W.2d 480, 483 (Tex. Ct. App. 1987). In un-
reasonable-delay cases, where the collateral has lost value during the delay, the credi-
tor causing the loss should be accountable to the debtor under § 9-507(1). How that
accounting is to take place would normally require application of Nebraska's rules in
deficiency actions. See supra notes 64-67 and accompanying text.

The basic rule for calculating a deficiency - the differences between the secured
debt and the "fair and reasonable value of the collateral at the time of sale" - does
not work too well where the value at the time of sale is not in controversy but value at
an earlier time is in controversy. Cornett v. White Motor Corp., 190 Neb. 496, 501, 209
N.W.2d 341, 344 (1973). In such a case, it seems appropriate to require the creditor who
has unreasonably delayed the sale to establish the absence of any diminution in mar-
ket value between the actual sale and the last date upon which a reasonable sale could
have been made. The presumption of value discussed in the first part of this Article
would seem applicable here. The collateral would be presumed to have a value equal
to the debt as of the last date a commercially reasonable sale could have been made.

90. NEB. REv. STAT. U.C.C. § 9-505(2). Section 9-505(2) states:
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open question in Nebraska since the Nebraska Supreme Court's deci-
sion in Schmode's, Inc. v. Wilkinson,91 and probably remains so after
the 1991 amendments to section 9-504.

In Schmode's, Inc., the Nebraska Supreme Court held that a se-
cured creditor had elected to retain collateral under section 9-505(2)
in complete satisfaction of the secured debt. The secured creditor
had made no proposal to the debtor, as section 9-505(2) contemplates,
offering to keep the collateral in satisfaction of the debt. Nonethe-
less, the court stated:

Although we consider the question to be one of fact, we hold
that in this case there is but one reasonable conclusion, and,
therefore, as a matter of law, Schmode's by using the collat-
eral for a period of nearly 3 years after restoration by leasing
and causing it to be operated for at least 204,000 miles,
elected to retain the collateral in satisfaction of the Wilkin-
sons' obligation. The trial court was clearly wrong in not so
holding.

We leave to another day and another case the question
of whether under some circumstances the mere retention of
collateral for an unreasonably long time may in and of itself
imply a § 9-505(2) election.92

In Schmode's, Inc., the court reviewed the case law in the area,
noting that courts had developed three approaches to section 9-505(2)
implied satisfaction issues.93 The court refrained from deciding

(2) In any other case involving consumer goods or any other collateral a
secured party in possession may, after default, propose to retain the collateral
in satisfaction of the obligation. Written notice of such proposal shall be sent
to the debtor if he has not signed after default a statement renouncing or
modifying his rights under this subsection. In the case of consumer goods no
other notice need be given. In other cases notice shall be sent to any other
secured party from whom the secured party has received (before sending his
notice to the debtor or before the debtor's renunciation of his rights) written
notice of a claim of an interest in the collateral. If the secured party receives
objection in writing from a person entitled to receive notification within
twenty-one days after the notice was sent, the secured party must dispose of
the collateral under section 9-504. In the absence of such written objection
the secured party may retain the collateral in satisfaction of the debtor's
obligation.

Id.
91. 219 Neb. 209, 361 N.W.2d 557 (1985).
92. Schmode's, Inc. v. Wilkinson, 219 Neb. 209, 212-13, 361 N.W.2d 557, 559 (1985).
93. The three approaches noted in Schmode's, Inc., are discussed at length in

Wendell H. Holmes, "Involuntary Strict Foreclosure" Under Section 9-505(2) of the
Unform Commercial Code: Tarpit For the Tardy Creditor, 26 WAKE FORFST L. REV.
289 (1991). Some courts have held § 9-505(2) applicable only if the creditor actually
sends a proposal of satisfaction to the debtor. Holmes, 26 WAKE FORET L. REV. at 314.
Other courts have permitted an implied satisfaction without a written proposal where
the creditor showed unreasonable delay in disposition or where the delay was coupled
with other facts demonstrating intent to accept the collateral in satisfaction of the
debt. Id. at 305, 308-14.
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between what it called the "second" and "third" approach to the
problem. It did, however, reject the "first" approach, which it char-
acterized as follows:

One approach holds that an election under § 9-505(2) is im-
possible absent the service of notice on the debtor of the se-
cured party's intent to retain the collateral in payment of
the debt. S. M Flickinger Co., Inc. v. 18 Genesee Corp.,1941

... typifies this view which seems to be premised on the no-
tion that since the code provides a specific method for indi-
cating that the secured party has elected to retain the
collateral to satisfy the obligation, such an election cannot be
implied from conduct not specified by the code. We reject
this view on the ground that a secured party ought not be al-
lowed to penalize a debtor by asserting the secured party's
own failure to give the notice contemplated by § 9-505(2).9

It would thus appear that the Nebraska Supreme Court accepts
in theory the possibility of a section 9-505(2) satisfaction without a
written proposal by the creditor to that effect; it remains only to be
seen which of the competing approaches will be adopted.

It may not be that simple. The S.M. Klickinger Co. holding cited
in Schmode's, Inc., is somewhat broader than as characterized by the
Nebraska Supreme Court. While the court in S.M lickinger Co.
certainly thought it important that "an election should not be im-
plied when the means for certainty are spelled out in the statute,"' e

it is apparent that the court also saw the remedy given to the debtor
under section 9-507 as both sufficient and exclusive.9 In other
words, the section 9-505(2) implied satisfaction issue presents again
the problem of the exclusivity of the section 9-507 remedy for the
debtor.98 Should courts, perhaps under the general equitable princi-
ple of section 1-103, or simply as implied in Part 5 of Article 9, 9 give
debtors remedies beyond the recovery of damages under section 9-
507? The Nebraska Supreme Court may have to reconsider its deci-
sion in Schmode's, Inc., in the light of the 1991 amendments to sec-
tion 9-504.

94. 423 N.Y.S.2d 73 (N.Y. App. Div. 1979).
95. Schmode' Inc., 219 Neb. at 211-12, 361 N.W.2d at 558 (citation omitted). The

case cited by the court, S.M. Flickinger Co. v. 18 Genesee Corp., 423 N.Y.S.2d 73 (N.Y.
App. Div. 1979), is generally regarded as the leading case for the view that § 9-505(2)
applies only where notice is sent by the secured creditor. See Holmes, 26 WAKE FOR-
EST L. REV. at 314.

96. S.M. Flickinger Co., 423 N.Y.S.2d at 76.
97. Id.
98. See supra note 12 and accompanying text.
99. See JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCLAL CODE

§ 25-19, at 1245-46 (3d ed. 1988) [hereinafter WHITE & SUMMERS].
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As discussed earlier,l ° ° it is likely that the Nebraska Legislature
intended only to abolish the "absolute bar" rule in LB 221, and not to
disturb other cases construing sections 9-504 and 9-507, particularly
those cases allocating burdens of proof to the creditor in deficiency
cases.

101

The issue in Schmode's, Inc., however, is different in one impor-
tant respect from the burden-of-proof cases - in the same way that
the "absolute bar" rule is different from the "rebuttable presump-
tion" rule. The legitimacy of the "absolute bar" rule depended en-
tirely on the existence of debtor remedies other than the damages
remedy in section 9-507. The "rebuttable presumption" rule, how-
ever, may be fairly characterized as a rule designed to accomplish the
remedy created by section 9-507. The result in Schmode's, Inc., like
the "absolute bar" rule, assumes that debtor remedies for creditor
misconduct can be found other than in section 9-507.

By abolishing the "absolute bar" rule, did the Nebraska Legisla-
ture also intend to limit the debtor's remedies to those stated in sec-
tion 9-507?1°2 Clearly for violations of section 9-504 it did; it would be
a very creative court that found a basis for barring a deficiency judg-
ment in creditor noncompliance with section 9-504(3). Should we
reach the same conclusion for commercially unreasonable delays in
disposition of collateral? Although sections 9-505(2) and 9-507 are
compatible with such a construction in Nebraska,10 3 for several rea-
sons it seems likely the Legislature did not intend to overrule the
Supreme Court decision in Schmode's, Inc.

First, and most telling, the Legislature did not amend section 9-
505(2) to exclude implied satisfactions. It is clear LB 221 was di-
rected at a fairly narrow group of Nebraska Supreme Court deci-
sions, and not at a wholesale re-examination of Article 9 default
procedures.104

Second, finding an implied satisfaction in section 9-505(2) by se-

100. See supra notes 52-53 and accompanying text.
101. See supra notes 43-45 and accompanying text.
102. NEB. REV. STAT. U.C.C. § 9-504(7) (Supp. 1991). Section 9-504(7) states that in

lieu of the condition precedent rule, debtors may seek damages for creditor misbehav-
ior under § 9-507. Id.

103. The problem of unreasonable delay in disposition of collateral can be fit
within § 9-507 and cases construing that section. Indeed, § 9-507 specifically singles out
failure to dispose of collateral as giving debtors the right to compel disposal. More-
over, the "rebuttable presumption" rule could provide the same protection to debtors
here as it would in § 9-504(3) violations because the secured creditor could be com-
pelled to prove that the collateral was worth an amount less than the debt. See, e.g.,
Alamosa Nat'l Bank v. San Luis Valley Grain Growers, Inc., 756 P.2d 1022 (Colo. Ct.
App. 1988) (holding that a secured creditor electing not to dispose of collateral must
overcome a presumption that the value of the collateral equals the debt).

104. See supra notes 52-53 and accompanying text.
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cured creditor conduct is consistent with existing common law on ac-
cord and satisfaction.10 5 The result in Schmode's, Inc., thus falls
readily into the scope of section 1-103 - the "supplemental law" pro-
vision of the UCC. 1° 6 Creation of the "absolute bar" rule in Bank of
Ge-rng v. Glover,10 7 conversely, was less a recognition of an existing
common-law debtor remedy than it was a judicial determination of
the appropriate relationship between creditor misbehavior and recov-
ery of a deficiency judgment. A legislature could consistently reject
the latter without affecting the court's ability to continue the former.

Finally, relegating delay or failure to dispose of collateral to sec-
tion 9-507 creates a mild anomaly. On the one hand, courts and juries
will be asked to calculate differences between "sale price" and "fair
market value at time of sale" with no timely sale having occurred.1as
On the other hand, the creditor will be seeking a "deficiency" judg-
ment without first attempting to use the collateral to satisfy the se-
cured debt. I0 9 Whether a deficiency action should even be possible in
these circumstances under Article 9 is a close question." 0 Certainly

105. See Marton Remodeling v. Jensen, 706 P.2d 607 (Utah 1985). In Marton Re-
modeling, a check was tendered as full payment on which the creditor had written
"not full payment" when cashing. The creditor in Marton Remodeling made no ex-
press agreement to accept the check as complete satisfaction, and in fact stated he
would not. The court found that his actions spoke louder than his words. The court in
Marton Remodeling also rejected the creditor's argument that § 1-207 of the UCC had
altered the common-law rules of accord and satisfaction. Id. at 610. The Nebraska
Legislature amended NEB. REv. STAT. U.C.C. § 1-207 in 1991 to make that result ex-
plicit in Nebraska.

(1) A party who, with explicit reservation of rights, performs or promises per-
formance or assents to performance in a manner demanded or offered by the
other party does not thereby prejudice the rights reserved. Such words as
"without prejudice", "under protest" or the like are sufficient.
(2) Subsection (1) does not apply to an accord and satisfaction.

NEB. REV. STAT. U.C.C. § 1-207 (Supp. 1991).
For a more detailed discussion of accord and satisfaction in Article 9, see infra

note 109 and accompanying text.
106. NEB. REV. STAT. U.C.C. § 1-103. Section 1-103 states:

Unless displaced by the particular provisions of this act, the principles of
law and equity, including the law merchant the law relative to capacity to con-
tract, principle and agent, estoppel, fraud, misrepresentation, duress, coercion,
mistake, bankruptcy, or other validating or invalidating cause shall supple-
ment its provisions.

Id.
107. 192 Neb. 575, 223 N.W.2d 56 (1974).
108. See Cornett v. White Motor Corp., 190 Neb. 496, 501, 209 N.W.2d 341, 344

(1973).
109. Professors White and Summers appear to think that no deficiency action can

be permitted under § 9-504(2) unless and until the collateral has been sold. See WHITE
& SUmMERs, supra note 99, § 25-19, at 1248 n.16. But see Alamosa Nat7 Bank, 756 P.2d
at 1026 (holding that the failure to dispose of collateral before trial was not implied
satisfaction, but rather was a rebuttable presumption rule applied to a deficiency
action).

110. The prohibition in NEB. REv. STAT. § 25-2140 (Reissue 1989) against a real es-
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no reason exists to conclude that the Legislature intended all unrea-
sonable delay cases to be decided under section 9-507 absent a fairly
clear statement of legislative intent.

It thus seems reasonable to assume that the Nebraska Supreme
Court's rejection of the exclusive remedy interpretation of sections 9-
505(2) and 9-507 in Schmode's, Inc. is compatible with the Legisla-
ture's intent in enacting the 1991 amendments to section 9-504. The
reasons supporting the continued viability of that rejection of that
construction do, however, point toward the proper test to be adopted
in Nebraska in implied satisfaction cases.

By abolishing the "absolute bar" rule and specifically stating that
creditor compliance with section 9-504(3) was not a condition prece-
dent to obtaining a deficiency judgment, it seems clear the Nebraska
Legislature was sending a message to the Nebraska Supreme Court:
do not deny creditors a deficiency judgement based solely upon sec-
tion 9-504 misbehavior. This message also should apply to implied
satisfaction cases.

Of the two approaches to section 9-505(2) implied satisfaction
cases left open in Schmode's, Inc., one appears to be justified solely as
an appropriate response to creditor misbehavior. In discussing deci-
sions that held unreasonable delay by itself could constitute a section
9-505(2) election, the Nebraska Supreme Court said:

This view appears to rest on the theory that to allow the se-
cured party to retain the collateral for an unreasonably long
time and then elect to sue the debtor on the underlying obli-
gation would be unfair to the debtor."'

If the justification for the rule is perceived "unfairness" to the
debtor, then it seems clear the Nebraska Legislature has indicated its
displeasure with categorical rules designed to cure that unfairness, at
least where the rule has the effect of making creditor compliance
with section 9-504(3) a condition precedent to procuring a deficiency
judgment. This is precisely the effect of treating unreasonable delay
without more as an implied satisfaction of the secured debt. By defi-
nition, an "unreasonable" delay in disposing of the collateral makes
the ultimate disposition "commercially unreasonable," and is a viola-
tion of section 9-504.112

tate mortgagee's pursuing both an action on the debt and a foreclosure action simulta-
neously suggests that the Nebraska Legislature would give a similar answer here.
While a secured creditor may ignore the collateral and sue on the debt, if he chooses to
assert secured creditor rights, such as repossession, § 25-2140 suggests that he must
take those rights to fruition before suing the debtor personally. See NEB. REV. STAT.
§ 25-2140.

111. Schmode's, Inc. v. Wilkinson, 219 Neb. 209, 212, 361 N.W.2d 557, 559 (1985).
112. See supra notes 88-89. One could argue that egregious delay should be treated

differently from less serious delay. However, assuming both lengths of time make the
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This violation would then result, under the "unreasonable delay
is deemed satisfaction" construction of section 9-505(2), in the credi-
tor losing any right to proceed against the debtor personally. It is
hard to see this as anything other than a rule making compliance
with section 9-504 a condition precedent of the creditor's right to pur-
sue a deficiency judgment. The "unreasonable delay alone" rule does
not appear compatible with the Legislature's explicit rejection of the
condition precedent rule in section 9-504(3) noncompliance cases, and
should for that reason not be adopted by the Nebraska Supreme
Court.

The other approach left open by the Schmode's, Inc. decision
finds an implied satisfaction only where, in addition to unreasonable
delay, the repossessing creditor makes "a clear manifestation of an
election" to accept the goods in satisfaction of the debt."l3 This ap-
proach has the virtue, at least in theory, of focusing more on the
creditor's intent and less on a penalty for misbehavior. In that re-
gard, it is analogous to common-law accord and satisfaction. 114 It also

sale commercially unreasonable, the distinction then would be drawn based upon the
magnitude of the § 9-504 creditor misconduct. That distinction does not seem possible
under § 9-504(7).

113. Schmodels, Inc., 219 Neb. at 212, 361 N.W.2d at 559. The court cites Tanen-
baum v. Economics Laboratory, Inc., 628 S.W.2d 769 (Tex. 1982), as an example of this
approach. The decision in Tanenbaum has been characterized as the leading case for
this view. See Holmes, 26 WAKE FoRESr L. REV. at 308. The decision in Tanenbaum
also is the case in which the Texas Supreme Court adopted the "absolute bar" rule for
creditor violations of § 9-504. Tanenbaum, 628 S.W.2d at 772. There appeared to be
two factors which evinced the creditor's intent to retain the collateral in satisfaction of
the debt: (1) the debtor had returned the collateral asking for the appropriate credit
and, (2) without notifying the debtor, the creditor had scrapped the collateral. Id. at
770.

114. Other courts see the same appeal in this approach: "As we view it, I.C. § 28-9-
505(2) is not a device for policing the conduct of secured parties tis-a-vis their debtors,
but rather a statutory analogue to the common law concept of accord and satisfaction."
Nelson v. Armstrong, 582 P.2d 1100, 1108 (Idaho 1978).

The common-law theories of accord and satisfaction, as followed by most states,
require both an agreement (the accord), to accept substitute performance (the satisfac-
tion), and consideration supporting that agreement. See JOHN D. CALAMAm & JOSEPH
M. PERiL.o, THE LAW OF CoNTRAcTs § 21-4 (2d ed. 1977). Typically, the consideration
for the creditor's promise to accept substitute performance for an existing duty was
the questionable ("unliquidated") nature of that duty.

At first glance, the theory does not fit secured creditor retention cases. Even as-
suming an "accord" is found, consideration may be absent because secured creditors
are entitled under their security agreements to take possession of the collateral. See
Millican v. Turner, 503 So. 2d 289, 291 (Miss. 1987). A court might find consideration,
however, where the secured creditor retains possession for an unreasonably long time.
In such a case, a debtor would have an action under § 9-507(1) to either compel disposi-
tion or seek damages. Forbearance from asserting such action may support the credi-
tor's promise to accept the collateral in satisfaction of the debt. Additionally, NEB.
REV. STAT. U.C.C. § 2-209(1) permits modification of an agreement without new con-
sideration. While that section may not be directly applicable, it might prove persuasive
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seems less of an affront to the legislative intent behind new section 9-
504(7), and for those reasons should be adopted.

A lot depends, of course, on what the Nebraska Supreme Court
regards as a "clear manifestation" of creditor intent, assuming this
approach is adopted. Cases in other jurisdictions seem to focus on the
extent to which the creditor takes actions inconsistent with a plan to
dispose of the collateral, and appropriates the collateral to his own
use.

For example, in Moran v. Holman,115 the Alaska Supreme Court
found an implied satisfaction under section 9-505(2) where the se-
cured creditor had repossessed a truck, and used it for his own pur-
poses for the four-month period prior to filing suit against the debtor
on the secured debt.'1 6 In In re Boyd, n 7 the debtor was able to con-
vince the court that he saw employees of the creditor who had repos-
sessed the debtor's boat using it for personal pleasure." 8

On the other hand, where the creditor's delay may be the result
of other considerations, such as a belief (whether or not reasonable)
that market forces might favor delay, courts have been reluctant to
find implied satisfaction based simply on that retention." 9 No doubt
that as case law develops in this area, consensus on what constitutes
creditor manifestation will emerge.

Rules like the "unreasonable delay plus manifestation of intent"
construction of section 9-505(2) are difficult to articulate, let alone
apply. All that can be said in the present state of the case law on this
point is that the debtor must show some creditor action beyond mere
unreasonable delay, and that the action was inconsistent with section
9-504 and the debtor's ownership of the collateral. Even destruction
of the collateral, for example, may be a sensible creditor action if the
collateral has greater value as scrap. The'debtor should not, how-
ever, be required to prove the actual, subjective intent of the creditor.
It should be enough that the creditor's actions constitute treatment,
of the collateral as something other than property available for reali-
zation of the secured debt.

to a court that views § 9-05(2) implied satisfaction cases as only analogous to accord
and satisfaction cases.

115. 514 P.2d 817 (Alaska 1973).
116. Moran v. Holman, 514 P.2d 817, 818 (Alaska 1973).
117. 73 B.R. 122 (Bankr. N.D. Tex. 1987).
118. Id. at 124-25.
119. Nelson v. Armstrong, 582 P.2d 1100, 1108-09 (Idaho 1978). Retention of stock

certificates pledged as security illustrate this sometimes ambiguous nature of reten-
tion, when coupled with a creditor's actions in voting the stock. For example, in Wis-
conics Engineering, Inc. v. Fisher, 466 N.E.2d 745 (Ind. Ct. App. 1984), the court
concluded that a secured creditor's stock retention would be an implied satisfaction
only if it could be shown that the stock had value equal to the secured debt.

1992]



CREIGHTON LAW REVIEW

If it is shown that the creditor did manifest an intent to retain
the collateral, then it seems appropriate to find an implied satisfac-
tion under section 9-505(2). It is tempting to read section 9-504(7) as
relegating all debtor complaints about creditor misconduct to section
9-507, with no other remedies possible. Certainly that would be a
convenient way to avoid the fact-oriented problems one would expect
to see under the proposed interpretation of section 9-505(2). But such
a reading would be too broad, both because of the Legislature's intent
in enacting section 9-504(7), and the strong language of the Nebraska
Supreme Court in Schmode's, Inc., rejecting such a narrow view of
the Code's remedial provisions.

Nebraska's adoption of non-uniform section 9-504(7) was a spe-
cific response to a specific problem - the consequences attributed to
violations of the section 9-504(3) notice requirement. There is no rea-
son to assume that the Legislature intended in section 9-504(7) to an-
swer the more general question about the remedial scope of Part 5 of
Article 9. There is an interpretation of section 9-505(2) that is both
compatible with section 9-504(7) and protects the legitimate interests
of debtors whose property is unfairly retained by secured creditors.
The Nebraska Supreme Court should, at the next opportunity, adopt
that interpretation.

CONCLUSION

This Article suggests the direction deficiency cases and section 9-
505(2) retention cases should take now that the Nebraska Legislature
has expressed its displeasure with existing solutions. It is not a very
satisfying direction. Rules that are heavily fact-driven do not give
the certainty of those which operate categorically. But the Legisla-
ture was probably right to reject the "absolute bar" rule as the Ne-
braska Supreme Court had framed it; creditors should not be shot for
trivial defects in their notices to debtors.

We should recognize, however, that in cases on the margin, the
"absolute bar" rule worked well. Where we strongly suspect that
creditor misbehavior prejudiced the debtor, but cannot document
that prejudice, an absolute rule is comforting. It remains to be seen
whether the same can be said for a presumption of value rule. The
possibility of unrecognized, and therefore uncompensated, debtor
harm is obviously now greater.

But so too is the potential for abuse under the proposed interpre-
tation of section 9-505(2). Notwithstanding the emphasis on manifes-
tation of intent to retain the collateral in satisfaction of the debt, the
punitive nature of the remedy is undeniable. Certainly one would
expect juries to be more inclined to find that intent as the magnitude
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of creditor misconduct increases. A careful, case-by-case develop-
ment in both deficiency actions and implied satisfaction cases can do
much to limit the occasions where debtors or creditors unfairly suffer
under these rules.


