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IN RE IOWA PREMIUM SER VICE CO.: WHEN
IS A DEBT INCURRED UNDER 547(C)(2)

OF THE BANKRUPTCY CODE

TERRY M. ANDERSON*

INTRODUCTION

The Bankruptcy Reform Act of 19781 (The Bankruptcy Code)
made substantial changes in the rules governing preferential
transfers. The Bankruptcy Code collects in one section provisions
which not only define preferential transfer2 but also exempt from
the trustee's power to avoid certain transfers that would otherwise
be preferential. 3 This is a central departure from prior law4 which

* Professor of Law, Creighton University, B.A. University of North Dakota,
1968, J.D. 1971; LL.M. Harvard University, 1972.

1. 11 U.S.C. §§ 101-1501 (1982).
2. Id. § 547(b) provides as follows:

(b) Except as provided in subsection (c) of this section, the trustee
may avoid any transfer of property of the debtor-

(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owned by the debtor

before such transfer was made;
(3) made while the debtor was insolvent;
(4) made-

(A) on or within 90 days before the date of the filing of the peti-
tion; or

(B) between 90 days and one year before the date of the filing of
the petition, if such creditor, at the time of such transfer-

(i) was an insider; and
(ii) had reasonable cause to believe the debtor was insolvent

at the time of such transfer; and
(5) that enables such creditor to receive more than such creditor

would receive if-
(A) the case were a case under Chapter 7 of this title;
(B) the transfer had not been made; and
(C) such creditor received payment of such debt to the extent

provided by the provisions of this title.
Id.

3. Id. § 547(c). For a summary of these exceptions, see notes 28-34 and accom-
panying text infra. For an overview of the new Bankruptcy Code rules on prefer-
ences see Kaye, Preferences Under the New Bankruptcy Code, 54 AM. BAN. L.J.
197 (1980). For a detailed examination and comparison of the preference provisions
of the Bankruptcy Act and the Bankruptcy Code see Ward & Shulman, In Defense of
the Bankruptcy Code's Radical Integration of the Preference Rules Affecting Com-
mercial Financing, 61 WASH. U.LQ. 1, 28-62 (1983).

4. The Bankruptcy Act of 1898, ch. 541, § 60, 30 Stat. 562, 562 (codified as 11
U.S.C. § 96 (1976)) defined which transfers were "preferential," (§ 60(a)), and also
contained the bankruptcy trustees avoiding powers, (§ 60(b)). As codified, it pro-
vided in part:

(a) (1) A preference is a transfer, as defined in this title, or any of the
property of a debtor to or for the benefit of a creditor for or on account of an
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required extensive resort to judicial interpretation to determine
whether a transfer was preferential under section 60(a) and thus
avoidable under section 60(b). 5 The new Bankruptcy Code seems
to be drafted with a view towards limiting this resort to judicial
interpretation. It does this in two ways. First, the Bankruptcy
Code omits language of the prior law that required the trustee to
prove in all cases that a transferree have "reasonable cause to be-
lieve that the debtor is insolvent,"6 and it presumes that the debtor
was insolvent ninety days prior to filing a petition.7 Second, the
Bankruptcy Code creates categories of exempt transfers which,
the legislative history of the Bankruptcy Reform Act 8 suggests, are

antecedent debt, made or suffered by such debtor while insolvent and
within four months before the filing by or against him of the petition initiat-
ing a proceeding under this title, the effect of which transfer will be to en..
able such creditor to obtain a greater percentage of his debt than some
other creditor of the same class.

(b) Any such preference may be avoided by the trustee if the creditor
receiving it or to be benefited thereby or his agent acting with reference
thereto has, at the time when the transfer is made, reasonable cause to
believe that the debtor is insolvent.

11 U.S.C. § 96 (1976).
Except for the specific protection given subsequent unsecured credit advances

afforded by § 60(c), the Bankruptcy Act left to the courts the task of properly apply-
ing § 60 to the myriad fact situations arising which presented preference problems.
They did so principally in cases where the transfer to the creditor seemed to fit the
preference definition in § 60(a), but which for one reason or another was viewed as
not subject to the trustee's avoiding power of § 60(b). See note 5 infra; Ward &
Shulman, supra note 3, at 16.

5. See, e.g., Jaquith v. Alden, 189 U.s. 78, 82 (1903) (net-result rule); Margolis v.
Gem Factors Corp., 201 F.2d 803, 805 (2d Cir. 1953) (no reason to believe insolvent);
Engstrom v. Wiley, 191 F.2d 784, 687-88 (9th Cir. 1951) (late cashing of check not on
account of antecedent debt where parties intended cash transaction); Blauvelt v.
Walker, 72 F.2d 915, 916 (4th Cir. 1934) (wages were current expense, and thus not
antecedent debt).

6. Bankruptcy Act of 1898, ch. 541, § 60, 30 Stat. 562 (codified as 11 U.S.C. § 96
(1976)). The Bankruptcy Reform Act makes knowledge of insolvency in this sense
necessary only if the transferee is an insider. 11 U.S.C. § 547(b) (4) (B) (ii) (1.982).
The "reasonable cause to believe" requirement was seen by the Congress as a ma-
jor and unwarranted impediment to the trustees' avoiding powers under § 60: "Fi-
nally, the requirement that the trustee prove the state of mind of his opponent is
nearly insurmountable, and defeats many preference actions. The amount of litiga-
tion it causes is too great when the requirement itself does not further any neces-
sary bankruptcy policy." H.R. REP. No. 595, 95th Cong., 2d Sess. 178, reprinted in
1978 U.S. CODE CONG. & AD. NEWS 5963, 6139; S. REP. No. 989, 95th Cong., 2d Sess. 87,
reprinted in 1978 U.S. CODE CONG. & AD. NEws 5787, 5873. These reports are sub-
stantially identical with regard to 11 U.S.C. § 547 (1982).

7. 11 U.S.C. § 547(f) (1982) states that, "For the purposes of this section, the
debtor is presumed to have been insolvent on and during the 90 days immediately
preceding the date of the filing of the petition."

8. The Bankruptcy Reform Act of 1978, 11 U.S.C. §§ 101-1501 (1982), was a com-
promise of bankruptcy legislation introduced in both the House of Representatives
and the Senate. See note 85-89 and accompanying text infra.
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designed to overrule or codify and perhaps in some cases expand
the judicial interpretations of the Bankruptcy Act.9

Notwithstanding these changes, questions arise which are not
clearly resolved by the statutory language. Such was the case in In
re Iowa Premium Service Co. ,lO in which the United States Court
of Appeals for the Eighth Circuit was called upon to determine
when a debt for accrued interest on a promissory note is incurred
for purposes of the "ordinary course payments" exception to the
trustee's avoiding powers under section 547 of the Bankruptcy
Code." The court clearly applied the proper standard when it con-
cluded that a debt is incurred under section 547(c) (2) "on the date
upon which the obligor first becomes legally bound to pay that in-
terest.' 2 However, it is much less clear whether the court prop-
erly applied that standard to the interest payments in question.
This discussion will examine the court's reasons for its interpreta-
tion of section 547, and will suggest that those reasons do not sup-
port the conclusion. Further, it will argue that the congressional
policy expressed in section 547(c) (2) indicates these interest pay-

9. S. REP. No. 989, supra note 6, at 5874. The report states:
The second exception protects transfers in the ordinary course of busi-

ness (or of financial affairs, where a business is not involved). For the case
of a consumer, the paragraph uses the phrase "financial affairs" to include
such nonbusiness activities as payment of monthly utility bills. If the debt
on account of which the transfer was made was incurred in the ordinary
course of both the debtor and the transferee, if the transfer was made not
later than 45 days after the debt was incurred, if the transfer itself was
made in the ordinary course of both the debtor and the transferee, and if
the transfer was made according to ordinary business terms, then the
transfer is protected. The purpose of this exception is to leave undisturbed
normal financial relations, because it does not detract from the general pol-
icy of the preference section to discourage unusual action by either the
debtor or his creditors during the debtor's slide into bankruptcy.

Id.
Courts applying § 60(a) of the Bankruptcy Act of 1898 often exempted pay-

ments made by businesses of current business expenses, primarily because these
payments represented no diminution of the debtor's estate, or were not considered
antecedent debts. See note 5 supra; 3 W. COLLIER, COLLIER ON BANKRuprcy (MB)
60.23, at 873 (14th ed. 1975). Section 547(c) (2) gives similar protection to "ordinary
course" payments and expands that protection to include payments by consumers
of non-business debts.

10. 695 F.2d 1109 (8th Cir. 1982).
11. 11 U.S.C. § 547(c) (2) states:

(c) The trustee may not avoid under this section a transfer-

(2) to the extent that such transfer was-
(A) in payment of a debt incurred in the ordinary course of busi-

ness or financial affairs of the debtor and the transferee;
(B) made not later than 45 days after such debt was incurred;
(C) made in the ordinary course of business or financial affairs of

the debtor and the transferee; and
(D) made according to ordinary business terms ....

12. 695 F.2d at 1112.
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ments are not excepted. Finally, it will argue that the court's hold-
ing provides an unsound foundation upon which subsequent
judicial interpretations of section 547(c) exceptions may be based.

FACTS AND HOLDING

Iowa Premium Service Co., Inc. (IPSCO) borrowed $400,000.00
from the First National Bank of St. Louis (Bank) on November 13,
1979, and signed a promissory note payable to the Bank. The note
provided for interest, computed at 11/4% over prime, payable
monthly.13 "The note was subject to payment on demand and sub-
ject to prepayment. The note by its terms matured on July 31,
1980."

14

IPSCO made interest payments on May 8, June 12 and July
1515 representing interest accrued in each of the preceding
months.16 On July 31, 1980, IPSCO fied for relief under Chapter 11
of the Bankruptcy Code, 17 and thereafter as debtor-in-possession' 8

began proceedings to avoid as preferential transfers the interest
payments made to the Bank. The Bank argued that the transfers
were protected from the trustee's avoiding power under section
547(c) (2).16

The United States Bankruptcy Court for the Southern District
of Iowa, and, on appeal, a panel of the Eighth Circuit Court of Ap-
peals found that the payments were preferences, and that section
547(c) (2) was inapplicable because the payments were made more
than forty-five days after the debt was incurred.20 The Eighth Cir-

13. Id. at 1110.
14. Id.
15. The Bankruptcy Judge, Judge Stageman, found that interest payments

were made on "May 18, June 12, and July 15, 1980." In re Iowa Premium Serv. Co., 12
Bankr. 597, 598 (Banker. S.D. Iowa 1981). If May 18, rather than May 8 was the ac-
tual date of payment then even under the Bank's argument, which the Eighth Cir-
cuit accepted, some of the payment on May 18 would be for interest earned more
than 45 days prior to that payment. See 695 F.2d at 1110.

16. 695 F.2d at 1110.
17. Id. IPSCO filed under 11 U.S.C. §§ 1101-1174 (1982). Id.
18. As debtor-in-possession IPSCO exercised all the powers of a trustee in a

Chapter 7 liquidation case. Id. § 1107. 695 F.2d at 1110.
19. Id. The parties agreed that all the elements of a preferential transfer under

§ 547(b) were present, and also that the interest payments were made in the ordi-
nary course of business. The only issue remaining was whether the transfers were
made not later than 45 days after the debt was incurred. In re Iowa Premium Serv.
Co., 12 Bankr. at 599. The bank argued that the debt for interest was incurred each
day the interest accrued. IPSCO argued the debt was incurred on November 13,
1979, the date the note was executed. Id.

20. In re Iowa Premium Serv. Co. 676 F.2d 1220, 1222 (8th Cir. 1982). The panel
consisted of Circuit Judges Ross and McMillian, and Senior Circuit Judge Gibson.
Judge Gibson dissented from the panel's decision. Id.
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cuit, sitting en banc, reversed, holding that for purposes of section
547(c) (2) the debt for interest payments was incurred on the date
such interest accrued, since that was the date upon which the ob-
ligor first became legally bound to pay that interest.21

BACKGROUND

THE PREFERENCE SECTION

A principal goal of the national bankruptcy laws has always
been the equal treatment of creditors of the same class. 22 Equality
of treatment would be severely threatened if a debtor could arbi-
trarily decide which of his creditors should be preferred, and then
pay those creditors on the eve of Bankruptcy. To prevent this the
Bankruptcy Act in section 6023 and the current Bankruptcy Code
in section 547(b) 24 give the trustee the power to avoid preferential
transfers.

The Bankruptcy Code generally defines a preferential trans-
fer 25 as any transfer of an interest in the debtor's property to or for
the benefit of a creditor, on account of an antecedent debt, made
while the debtor was insolvent26 within ninety days of bankruptcy,
which enables that creditor to obtain more than if the case were a
liquidation case under Chapter 7.27

The trustee may avoid all such transfers except those falling
within the exceptions set forth in section 547(c).28 The exceptions
include transfers which are: contemporaneous exchanges of prop-
erty of the debtor given for new value;29 payments made in the or-
dinary course of business or financial affairs of the debtor;30

purchase money security interests in the debtor's property;31 to a

21. 695 F.2d at 1112. Judges Ross, Heaney and McMillian dissented. Id.
22. See 4 W. COLLIER, COLLIER ON BANKRUPTCY (MB) 547.03 (15th ed. 1984);

H.R. REP. No. 595, supra note 6, at 6138-39.
23. Bankruptcy Act of 1898, supra note 4 (codified as 11 U.S.C. § 96 (1976)).
24. 11 U.S.C. § 547 (1982).
25. Id. § 101(40) provides:

In this title-
(40) Transfer' means every mode, direct or indirect, absolute or con-

ditional, voluntary or involuntary, of disposing of or parting with property
or with an interest in property, including retention of title as a security
interest.

26. The debtor is presumed insolvent during the 90 days prior to filing the
bankruptcy petition. Id. § 547(f).

27. Id. § 547(b).
28. Id. § 547(c)(1)-(6).
29. Id. §547(c)(1).
30. Id. § 547(c) (2).
31. Id. § 547(c)(3).
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creditor who subsequently makes additional unsecured advances
to the debtor, to the extent of those advances; 32 a security interest
in inventory or receivables, to the extent such transfer does not
result in a net improvement of the creditor's secured position be-
tween the ninetieth day prior to bankruptcy and the date of bank-
ruptcy;33 or a statutory lien unavoidable under section 545 of the
Bankruptcy Code. 34

Under these provisions, a creditor who has received a transfer
of an interest in a debtor's property under circumstances satisfy-
ing the requirements of section 547(b) must fit himself within one
of the section 547(c) exceptions to retain that interest.35 The elimi-
nation of the "reasonable cause to believe" language, 36 together
with the presumption of insolvency 37 almost certainly will increase
the number and kind of transfers which will qualify as preferences
under section 547(b). As a result, cases involving the section
547(c) exceptions seem likely to present the most frequent oppor-
tunity for courts to interpret and execute congressional policy in
the preference area.

ANALYSIS

THE EIGHTH CIRCurr's TREATMENT OF INTEREST PAYMENTS UNDER

SECTION 547(c) (2)

In Iowa Premium Service the court first observed that the
Bankruptcy Code does not define when a debt is incurred.38 It fur-

32. Id. § 547(c) (4).
33. Id. §547(c)(5).
34. Id. § 547(c) (6).
35. See S. REP. No. 989, supra note 6, at 5874. The legislative history reveals

that:
Subsection (c) contains exceptions to the trustee's avoiding power. If

a creditor can qualify under any one of the exceptions, then he is protected
to that extent. If he can qualify under several, he is protected by each to
the extent that he can qualify under each.

Id.
As an example, a debtor may make a payment to an unsecured creditor during

the preference period which may be to satisfy debts which were incurred both
before and after the 45 day limit stated in § 547(c) (2). That part of the payment
attributable to the older debt would thus not be protected, and would normally be
recovered by the trustee under § 550. However, if that same creditor were to make a
subsequent, unsecured advance to the debtor, in an amount equal to or greater than
the older debt payment, § 547(c) (4) would protect the payment.

36. See note 6 supra.
37. See note 7 supra.
38. 695 F.2d at 1111. The court stated that:

The Bankruptcy Act does not define when a debt is incurred. It does
define "debt" as "liability on a claim." 11 U.S.C. § 101(11) (Supp. 1I 1979).
The Act defines a "claim" as a:

(A) right to payment, whether or not much right is reduced to
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ther noted that the House and Senate Reports accompanying the
Code are also silent on the question.39 Accordingly, it reached its
conclusion, "that an interest debt is not incurred until the interest
accrues, '4° based on prevailing bankruptcy case law. Further, the
court stated that its conclusion was consistent with the language
and policy behind the Bankruptcy Code preference rules.4 1

CASE LAW

Case law indicates, the court said, that for purposes of section
547(c) (2) a debt is incurred when the debtor first becomes legally
obligated for its payment.4 Here, the court found, that could only
be when interest accrued: "There can be no doubt that IPSCO was
not legally bound to pay interest when the note was executed; it
had no obligation to pay interest until it used the money. ' 43 Con-
sequently, the court reasoned, since the debtor had no obligation
until it used the money, and since it used the money daily, the "ob-
ligation" arose new each day.44

The court also concluded that while there appeared to be a
split of authority on the applicability of section 547(c) (2) to install-
ment payments, 45 only two cases, In re Goodman Industries, Inc. 46

judgment, liquidated, unliquidated, fixed, contingent, matured, unma-
tured, disputed, undisputed, legal, equitable, secured, or unsecured; or

(B) right to an equitable remedy for breach of performance if
such breach gives rise to a right to payment, whether or not such right
to an equitable remedy is reduced to judgment, fixed, contingent, ma-
tured, unmatured, disputed, undisputed, secured, or unsecured ....

Id.
39. Id.
40. Id.
41. Id. at 1112.
42. Id. at 1111.
43. Id. The court relied heavily on the "contingent" nature of interest pay-

ments under this loan agreement because it was "subject to payment on demand
and subject to prepayment." Id. at 1110. The court reasoned that the amount of
interest could fluctuate, and was thus uncertain. Id.

44. Id. at 1111, where the court stated: "[A] fixed obligation arose only after
each day IPSCO retained the use of the money." Id.

45. Id. at 1112. The following cases held that installment payments were not
entitled to the § 547(c) (2) exception: Barash v. Public Fin. Corp., 658 F.2d 504, 512
(7th Cir. 1981); In re Anders, 20 Bankr. 468, 469 (Bankr. M.D. Fla. 1982); In re Sat-
terla, 15 Bankr. 166, 168 (Bankr. W.D. Mich. 1981); In re Donny, 11 Bankr. 451, 452
(Bankr. W.D. Wis. 1981); In re Keeling, 11 Bankr. 361, 362 (Bankr. D. Minn. 1981); In
re McCormick, 5 Bankr. 726, 731 (Bankr. N.D. Ohio 1980); In re Bowen, 3 Bankr. 617,
- (Bankr. E.D. Tenn. 1980). In none of these, however, did the court distinguish
between interest payments and principle payments. Two cases have done so,
reaching opposite results. In re Goodman Indus., Inc., 21 Bankr. 512, 521-22 (Bankr.
D. Mass. 1982) (concluding that a debt for interest is incurred when the "[d]ebtor
assumes the obligation and is not incurred anew every month when a payment is
due.") In re Ken Gardner Ford Sales, Inc., 10 Bankr. 632, 648 (Bankr. E.D. Tenn.
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and In re Ken Gardner Ford Sales, Inc. ,47 had directly addressed
the interest issue. In Goodman, the United States Bankruptcy
Court for the District of Massachusetts had held that interest
debts are incurred when the loan is made.48 In Ken Gardner, the
United States Bankruptcy Court for the Eastern District of Ten-
nessee had held that such debts are incurred as interest accrues. 4 9

The Eighth Circuit found Ken Gardner more persuasive.50 The
Goodman case was unpersuasive, the court said, because it failed
to provide any reasons for its holding.51 This seems a fair criticism,
since in Goodman the court does not appear to appreciate the dis-
tinction between principal and interest payments.5 2 On the other
hand, the decision in Ken Gardner cannot be said to have ad-
dressed the issue directly, since that court reached its conclusion
based in part on the absence of a "new value" requirement in sec-
tion 547(c) (2).53

The cited bankruptcy cases thus do not provide a clear answer
to this question. However, the logic of the generally recognized
tests for determining when a debt is incurred seem to point to a
conclusion contrary to that reached by the Eighth Circuit.

1981) (holding that interest payments for interest accrued within the previous 45
days were protected under § 547(c) (2)).

46. 21 Bankr. 512, 521-22 (Bankr. D. Mass. 1982).
47. 10 Bankr. 632, 648 (Bankr. E.D. Tenn. 1981).
48. 21 Bankr. at 521-22.
49. 10 Bankr. at 648.
50. 695 F.2d at 1112.
51. Id.
52. 21 Bankr. at 521-22. The question not addressed directly by the Goodman

court is when does the "debtor assume the obligation"? The Goodman court's lan-
guage seems to apply to principle as well as interest. It may be that the court
agreed with the court in Barash, that § 547(c) (2) is "aimed at transactions which,
although they are technically credit transactions, are not intended to remain un-
paid for a long time .... Although the 'normal payments' exception in § 547(c) (2)
protects consumer transactions as well as trade credit, the installment debts in-
volved here do not fall within the statutory design." Barash, 658 F.2d at 511. The
Goodman court stated that "[1] ong-term credit is not within the § 547(c) (2) excep-
tion." Goodman, 21 Bankr. at 522.

The minority in Iowa Premium Service believes the distinction between princi-
ple and interest to be meaningless: "For the reasons we stated earlier, we deem
that assertion to be a distinction without a difference." 695 F.2d at 1114 (Ross, J.,
dissenting). Those reasons no doubt reflect the dissents belief that the court in
Barash is right, and that the character of the loan as long-term credit disqualifies it
from the § 547(c) (2) exception. This may be so, but it is unresponsive to an argu-
ment which proceeds on the assumption, as the majority's does, that all debts are
to be treated equally. Id. at 1112.

53. 10 Bankr. at 647. Apparently the Gardner court believed that absence of a
"new value" requirement in § 547(c) (2) demonstrated a congressional intent that a
"binding obligation" could arise without a concurrent exchange of consideration.
Id. Whatever the merits of this view, it certainly provides no support for the Eighth
Circuit court's holding, which is predicated upon such a concurrent exchange.
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The Eighth Circuit's general statement of the meaning of "in-
curred" is clearly in line with authority. Virtually all the cases and
commentators apply similar tests. They look to when the debtor
received that which he bargained for,5 4 as opposed to when he re-
ceived a bill for it.55 This interpretation seems consistent with the
Bankruptcy Code's definitions of "claim" and "debt," which look to
a creditor's right to receive payment whether that right is fixed or
contingent. Once a debtor has received consideration, under cir-
cumstances where payment is intended, the creditor's "right to
payment" arises, even though the debt's amount or payment date
may be uncertain. However, it is not always clear when the debtor
has received the consideration upon which the creditor's "claim" is
based, and it is on this point that the Eighth Circuit's reasoning
seems questionable.

5 6

54. See, e.g., Barash v. Public Fin. Corp., 658 F.2d 504, 509 (7th Cir. 1981); In re
Balducci Oil Co., 33 Bankr. 843, 846 (Bankr. D. Colo. 1983); Butz v. Bancohio Nat'l
Bank, 31 Bankr. 893, 896 (Bankr. S.D. Ohio 1983); In re Caro Prods., Inc., 23 Bankr.
245, 250 (Bankr. E.D. Mich. 1982); In re Satterla, 15 Bankr. 166, 168 (Bankr. W.D.
Mich. 1981);In re Keeling, 11 Bankr. 361, 362 (Bankr. D. Minn. 1981);In re Ken Gard-
ner Ford Sales, Inc., 10 Bankr. 632, 647 (Bankr. E.D. Tenn. 1981); In re McCormick, 5
Bankr. 726, 731 (Bankr. N.D. Ohio 1980); Kaye, supra note 3, at 203-04; Levin, An
Introduction to the Trustee's Avoiding Powers, 53 AM. BANic. .J. 173, 187 (1979).

55. Research has found only one court which holds that a debt is incurred, for
purpose of the 45 day limit, only when the bill for services has been sent. See In re
Thomas W. Garland, Inc., 19 Bankr. 920, 928 (Bankr. E.D. Mo. 1982).

Most commentators have rejected the "billing date" construction. See 4 W.
COLLIER, supra note 22, at 547.38; Levin, supra note 54, at 187; Kaye, supra note 3,
at 204. The reasons for rejecting this interpretation are given by Kaye, supra note 3,
at 204:

Could one argue, then, that what was really intended was to say that
any payment, otherwise satisfying the provision, made within 45 days of
due date is not a preference? This is not what Code § 547(c) (1) [sic] says.
Even if it did, inequities would abound here as well, as a "due date" can be
an arbitrary affair. If the due date were the critical date, those creditors
who billed irregularly, and at their discretion, could merely make sure
debtor was willing and able to pay (at least within 45 days) before billing
him, i.e. before making the debt "due." Gas, phone and credit card credi-
tors, indeed the intended archetypal creditors to benefit from this excep-
tion, would not have this billing flexibility. In addition, allowing 45 days
from due date for non-preferential payment is quite a generous time allow-
ance even for debts with fixed due dates.

Id.
However, the authors of 2 W. NORTON, NORTON BANKRuPTcY LAw & PRACTICE

(Callaghan) § 32.17-.18 (1981) suggest that with respect to certain wage claims and
utility services the billing date is the date the debt is incurred. They reason that
such payments are normal transactions not attended by unusual collection actions,
and are often important to the debtors continued operation. They suggest the same
for short term credit, such as credit card payments, but would not use due dates for
long term or installment credit transactions. Id. § 32.18.

56. The court also supports its conclusion that IPSCO had no obligation to pay
interest until it used the money by comparing use of money to use of property
under a lease, use of a credit card by its holder, and use of electricity by an electric
utility customer. 695 F.2d at 1111-12. As to each of these, courts have concluded that

10831984]



CREIGHTON LAW REVIEW

The court adopted language from Collier on Bankruptcy to the
effect that a debt is incurred "when the debtor obtains a property
interest in the consideration exchanged giving rise to the debt. '57

It further concluded that the "consideration exchanged" was the
daily use of the money.5 8 Thus, the court reasoned, the debtor,
Iowa Premium Service Co., obtained a property interest in the use
of the $400,000 loan each day, but only for that day.5 9 On day one
the debtor had no property interest in the use of the money on day
two, since the laon could be prepaid, or paid on demand prior to
day two. Under this view, a series of "debts" is incurred as each
day ends without repayment of the principal.

Does it make any sense to view the "consideration exchanged"
in this manner?60 Consideration is usually defined, at least in con-

a debt is incurred when the property is used. In re Clothes, Inc., 35 Bankr. 489, 491
(Bankr. D.N.Dak. 1983) (lease payments are given for new consideration each pay-
ment period); In re Naudain, Inc., 32 Bankr. 871, 874 (Bankr. E.D. Pa. 1983) (utility
service debt is incurred when electricity used); In re Hersman, 20 Bankr. 569, 572
(Bankr. N.D. Ohio 1982) (credit card debt incurred when used to purchase goods);
In re Brown, 20 Bankr. 554, 556 (Bankr. S.D.N.Y. 1982); In re Mindy's, Inc., 17 Bankr.
177, 179 (Bankr. S.D. Ohio 1982); In re Ray W. Dickey & sons, Inc., 11 Bankr. 146,148
(Bankr. N.D. Tex. 1980) (telephone service charge for long distance call incurred
when call made). Similar results have been reached where personal services have
been performed, but billed later. See, e.g., In re Naudain, Inc., 32 Bankr. 875, 879
(Bankr. E.D. Pa. 1983).

Except for the lease cases, all the above involved current exchanges actually
enhancing a debtor's estate. The property purchased with the credit card adds
value; the electricity used or phone calls made presumably permit the debtor to
advance some business or personal purpose; the personal services are useful to the
debtor. In this sense these cases are similar to the "current expense" cases under
§ 60 of the Bankruptcy Act of 1898, supra note 4 (codified as 11 U.S.C. § 96 (1976)).
See Kaye, supra note 3, at 202. The "current expense" rule rested in large part on
the recognition that payments for such expenses are not really for an "antecedent
debt" because they do not diminish the estate. New value roughly equivalent to the
payment came in, or at least made continued operation of the business possible. Id.
Section 547(c)(2) seems to rest on a similar foundation, and these decisions are
thus correct. See note 96 and accompanying text infra.

As the dissent argues, however, the same cannot be said for interest payments.
Regardless of how interest accrues, the principal is at all times in the hands of the
debtor. If is difficult to see, in any practical business sense, how the debtor's estate
is enhanced by the daily "use" of the money. 695 F.2d at 1114 (Ross, J., dissenting).
The same may be said for monthly lease payments, since permitting the lessee to
retain possession seems very much the same as permitting a debtor to retain use of
money. Perhaps in many cases a lessor will have continued obligations with re-
spect to the leased property; if so, those obligations can be fairly seen as new value.
See In re Mindy's, Inc., 17 Bankr. at 179.

57. 695 F.2d at 1112.
58. Id. The court stated that, "It is clear that this definition would apply to in-

terest payments once one understands that the use of the money for another day is
new consideration each day." Id.

59. Id. at 1111-12.
60. The dissent in IPSCO clearly thinks not. Id. at 1113. Judge Ross, dissent-

ing, said that, "Section 547(c) (2) was not intended to cover the kind of transaction
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tractual settings, as a "bargained for exchange. '61 What did IP-
SCO bargain for, the daily use of $400,000, or the use of that
$400,000 for the term of the loan 62 subject to certain loan provisions
which would shorten the term? Surely it is the latter. While a bor-
rower does seek the "use" of that which is borrowed, once he has
the property in his possession he has that "use" until he relin-
quishes possession. IPSCO's promise to pay interest would thus
be given in exchange for the loan. It seems to strain the notion of
"bargain" to suggest that a debtor promises to pay interest in ex-
change for the creditor's daily forebearance from demanding pay-
ment of the principal.

Further, the Eighth Circuit's view of consideration seems in-
consistent with the Bankruptcy Code's definition of "new value, '63

as well as with the relationship of value to consideration under
traditional contract law.

Consideration has always involved the idea of exchange: the
contracting parties give up something they have in order to obtain
something they do not have.6 4 This carries with it the notion that
the parties will have something "new" in their "estates." Thus, for

before the court. IPSCO had received the full consideration and was obligated to
the Bank for the full amount for much more than 45 days before the interest pay-
ments were made." Id.

61. See, e.g., RESTATEMENT (SEcOND) OF CONTRACTS § 71 (1981). It states:
(1) To constitute consideration, a performance or a return promise

must be bargained for.
(2) A performance or return promise is bargained for if it is sought by

the promissor in exchange for his promise and is given by the promisee in
exchange for that promise.

Id.
62. The opinion, in Iowa Premium Service, states that the note by its terms

matured on July 31, 1980, or some eight and one-half months from its execution. 695
F.2d at 1110.

63. 11 U.S.C. § 547(a)(2). It provides:
"new value" means money or money's worth in goods, services, or new

credit, or release by a transferee of property previously transferred to such
transferee in a transaction that is neither void nor voidable by the debtor or
the trustee under any applicable law, but does not include an obligation
substituted for an existing obligation ....

Id.
64. In Wisconsin & Michigan Ry. v. Powers, Mr. Justice Holmes gave what is

generally regarded as the classic definition of the bargained-for-exchange element
in consideration:

In the case at bar, of course the building and operating of the railroad was
a sufficient detriment or change of position to constitute a consideration if
the other elements were present. But the other elements are that the
promise and the detriment are the conventional inducements each for the
other.

191 U.S. 379, 386 (1903). Contract law has departed from the "classical" definition in
some areas, such as promissory estoppel. See, e.g., RESTATEMENT (SEcoND) OF
CONTRACTS § 90 (1981). However, the classical definition remains applicable where
the emphasis is on "exchange" of "consideration," as in Iowa Premium Service.
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example, "bargaining" to receive something one already possesses,
is normally not consideration sufficient to support a new prom-
ise. 65 Similarly, the Bankruptcy Code's definition of "new value"
in section 547(a) (2) seems to reflect the same emphasis on some
addition to the debtor's estate, something previously not pos-
sessed by the debtor.66 While section 547(c) (2) makes no mention
of new value, tying the date a debt is incurred to the date consider-
ation is advanced seems to focus on something new coming into
the debtor's estate. It strains the meaning of consideration to view
the "use of the money for another day ... [as] new consideration
each day."67

Finally, the Eighth Circuit's treatment of daily use of money as
daily infusions of new consideration seems likely to expand the
scope of the section 547(c) exceptions in installment loan cases
well beyond that intended by Congress. If daily use is "new con-
sideration", interest payments to a creditor during the preference
period will be insulated from the trustee's avoiding power not only
to the extent such payments are for interest accrued during the
prior forty-five days, but also to the extent subsequent "new value"
is advanced under section 547(c) (4).68 Since "new value" in sec-
tion 547(a) (2) includes "new credit," it logically follows, using the
court's reasoning, that each day the creditor permits the debtor to
use money after an interest payment has been made will be "new

65. See, e.g., RESTATEMENT (SEcoND) OF CONTRACTS § 73 (1981) (preexisting
duty rule).

66. 11 U.S.C. § 547(a)(2) (1982). This statute has been interpreted to require
enhanced value to the debtors estate. See In re Duffy, 3 Bankr. 263, 266 (Bankr.
S.D.N.Y. 1980). [The court refused to call forebearance to repossess a rented vehi-
cle new value under § 547(c)(1).]

67. 695 F.2d at 1112. This is not to say that use of the money each day could
never be consideration for the promise to pay each days interest. It suggests only
that in the usual case once the debtor has money in his possession he no longer
bargains for its use. His promise to pay interest in such a case, whether on a daily,
weekly or monthly accrual basis, is made to induce the initial loan, not the use of
the money or the forebearance from demanding early payment. See In re Duffy, 3
Bankr. at 266.

68. 11 U.S.C. § 547(c) (1982) states:
The trustee may not avoid under this section a transfer-

(4) to or for the benefit of a creditor, to the extent that, after such
transfer, such creditor gave new value to or for the benefit of the
debtor-

(A) not secured by an otherwise unavoidable security in-
terest; and

(B) on account of which new value the debtor did not
make an otherwise unavoidable transfer to or for the benefit of
such creditor ....
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value" netted out against that payment. 69 Thus, assume a debtor
makes an interest payment to a creditor on the eighty-ninth day
prior to bankruptcy. Under the Eighth Circuit's holding this pay-
ment would be unavoidable under section 547(c) (2) to the extent it
is payment for interest accrued during the forty-five days immedi-
ately prior to the payment.7 0 If the loan is not called during the
next eighty-nine days, and if no further interest payments are
made by the debtor during that time, the creditor would have
eighty-nine days of "new credit" to net against the interest pay-
ment. (The section 547(c) exceptions are in this sense cumula-
tive.) 7 ' It follows that the creditor receiving an interest payment
on the eighty-ninth day prior to bankruptcy may keep as much of
that payment as represents forty-five days interest under section
547(c) (2), plus up to eighty-nine days interest "advanced" subse-
quently and netted out under section 547(c) (4). This means in-
stallment loan creditors fortunate enough to bill interest on that
date will be entitled to keep payments for interest which accrued
as much as 134 days prior to that payment. Surely Congress can-
not have intended this bonanza to be reaped by one who in reality
does nothing more than forebear demand of principal payment.
This seems particularly true when one considers that any payment
of principal during the preference period would be avoidable by
the trustee under section 547(b), at least where the loan was made
more than forty-five days before that payment. 72

This discussion suggests that the meaning of "debt incurred"
for accrued interest is not clear from the "plain language and usual
meaning"7 3 of the statute. While the court's holding is certainly a
possible interpretation of section 547(c) (2), it is a poor application

69. See In re Naudain, Inc., 32 Bankr. 871, 873 (Bankr. E.D. Pa 1983). In
Naudain the payments were to an electric utility which continued to provide elec-
tric service after the payment. Id. at 872. The Court accepted the debtor-in-posses-
sions concession that 547(c) (4) applied to such subsequent advances. Id. at 875.
See also In re Hersman, 20 Bankr. 569, 575 (Bankr. N.D. Ohio 1982) (subsequent
credit card purchase may be used to net out prior payments to credit card issuer);
cf. In re Rustia, 20 Bankr. 131, 136 (Bankr. S.D.N.Y. 1982) ("[Rlenewed availability
of a line of credit to the extent of payments made on account of an existing debt
cannot be considered as the extension of new credit.").

70. This assumes, as was stipulated in IPSCO, that the payments are made in
the ordinary course. 695 F.2d at 1110. It further assumes the loan is unsecured and
either "subject to prepayment" or payable on demand, so as to be sufficiently "con-
tingent." Id. at 1111. Presumably the courts holding would be inapplicable to cases
where the debtors repayment obligation was not so contingent, although the dis-
sent in Iowa Premium Service did not believe this to be a significant limitation. Id.
at 1113 (Ross, J., dissenting).

71. See S. REP. No. 989, supra note 6, at 5874 (quoted in note 35 supra).
72. See Barash v. Public Fin. Corp., 658 F.2d 504, 512 (7th Cir. 1981).
73. Iowa Premium Service, 695 F.2d at 1112.
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of consideration principles. Moreover, the effect of its holding
seems to extend the protection of section 547(c) (2) to payments
beyond the scope of congressional intent, and protects a creditor
congress did not wish protected.

LEGISLATIVE HISTORY AND POLICY OF SECTION 547(c) (2)

The Eighth Circuit also supports its conclusion in Iowa Pre-
mium Service by suggesting that it promotes congressional pol-
icy.7 4 In fact the legislative history points to a contrary result.

The Bankruptcy Code as enacted in 1978 was the culmination
of several years of congressional hearings and legislative action.75

The primary focus for congressional action was the report pre-
pared by the Commission on Bankruptcy Laws of the United
States7 6 (Commission Report), a group created by Congress in
1970 to study the bankruptcy laws.77 As the result of its study, the
Commission proposed a bankruptcy statute which was introduced
in both the House and the Senate in 1973.78 In 1974 a bill proposed
by the National Conference of Bankruptcy Judges was introduced
in the House.79 Both bills were subsequently introduced in the
House and the Senate,80 and extensive hearings were held before
the House Subcommittee on Civil and Constitutional Rights. 81 As
a result of those hearings a composite bill was introduced in the
House in 1977.82 After further hearings, comments from bench and
bar, and "mark-up" sessions,83 a "clean" bill derived from the com-

74. Id.
75. For a detailed history of the Bankruptcy Reform Act see generally Klee,

Legislative History of the New Bankruptcy Law, 28 DE PAUL L. REV. 941 (1978-79);
Ward & Shulman, supra note 3, at 16-27.

76. H.R. Doc. No. 137, 93d Cong., 1st Sess. (1973) (Parts I & II).
77. Pub. L. No. 91-354, 84 Stat. 468 (1970).
78. See Klee, supra note 75, at 943.
79. See id. The National Conference of Bankruptcy Judges is a nonprofit or-

ganization made up of Bankruptcy Judges. Id. at 943 n.24. For a comparison of the
Commission bill and the Judges bill see Lee, A Critical Comparison of the Commis-
sion Bill and the Judges' Bill for the Amendment of the Bankruptcy Act, 49 AM.
BANKR. L.J. 1 (1975).

80. See Klee, supra note 75, at 944.
81. Hearings on H.R. 31 & H.R. 32 Before the Subcomm. on Civil and Constitu-

tional Rights of the House Comm. on the Judiciary, 94th Cong., 1st & 2d Sess. (1975-
76). Congressman Edwards was the Chairman of the Subcommittee, and Congress-
man Butler the ranking minority member.

82. H.R. 6, 95th Cong., 1st Sess. (1977).
83. Klee, supra note 75, at 946-47. At these "mark up" sessions the committee

discussed, with staff council and witnesses, the purposes behind the various
amendments recommended. Minutes of these sessions have been preserved, and
provide insight into the Bankruptcy Code history. See C. Butler, Minutes of the
Subcomm. on Civil and Constitutional Rights of the House Comm. on the Judiciary
on H.R. 6, Bankruptcy Law Revisions, 95th Cong., 1st Sess. (1977) (available in the
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posite bill was introduced as H.R. 8200.84 H.R. 8200 was passed and
sent to the Senate on February 8, 1978.85

The Senate, meanwhile, proposed its own legislation, S. 2266,86
which was similar to H.R. 8200 in most substantive matters, but
contained different Court and administrative provisions.87 After
complex congressional and political maneuvering, including an at-
tempt by the Chief Justice of the Supreme Court to stop passage of
the bill,88 H.R. 8200, as amended by the Senate, was passed by both
Houses on October 6,1978, and signed into law by the President on
November 6, 1978.89

Thus, the legislative history and comments in the Senate Re-
port9° and House Report9' accompanying H.R. 8200 must be consid-
ered in the light of the proposals and hearings which preceded that
bill. In particular the proposals made by the Bankruptcy Commis-
sion and the Bankruptcy Judges with regard to preferences and
excluded transactions must be consulted to better understand sec-
tion 547(c) (2), the congressional accommodation of those two bills.

The Commission bill, introduced as H.R. 31, proposed two ma-
jor changes in existing preference law. First, the bill defined "ante-
cedent debt" to exclude certain kinds of debts:

Definition-for the purpose of this section the follow-
ing definitions are applicable:

(2) The term 'antecedent debt' is a debt incurred
more than five days before a transfer paying or securing
the debt. The term 'antecedent debt' does not include
(A) a debt for personal services, (B) a debt for utilities
incurred within three months of the petition, (C) a debt
for inventory paid for within three months of the delivery
of the goods in the ordinary course of the debtor's
business. 92

Washington & Lee University School of Law Library) [hereinafter cited as Mark-up
Minutes ].

84. H.R. 8200, 95th Cong., 1st Sess. (9177).
85. Klee, supra note 75, at 951.
86. S. 2266, 95th Cong., 2d Sess. (1977).
87. Klee, supra note 75, at 953.
88. Id. at 952-54. Mr. Chief Justice Burger objected to the elevation of bank-

ruptcy referees to the status of bankruptcy judges. Id. at 954.
89. Id. at 956-57.
90. S. REP. No. 989, supra note 6.
91. H. REP. No. 595, supra note 6.
92. H.R. Doc. No. 137, supra note 76, at 16 (Part II). The Commission notes to

this section state:
6. The use of 'antecedent debt' as a defined term to limit the scope of the

section is a new approach. 'Antecedent debt' is defined in paragraph (1) of
subdivision (g) as 'a debt incurred more than five days before' its payment
or securing to save from attack short-term credit extensions. This over-
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Second, the bill eliminated the requirement in section 60b that
a transferee have "reasonable cause to believe" the debtor is insol-
vent because, the Commission believed, that requirement, "more
than any other, has rendered ineffective the preference section of
the present act. '93

The Judges bill also eliminated the "reasonable cause to be-
lieve" language, and defined antecedent debt to exclude from pref-
erential transfers those payments made to a creditor within thirty
days from the creation of the debt.9 4

The importance of the elimination of the "reasonable cause to
believe" language to an understanding of section 547(c) (2) cannot
be overstated. The elimination was concurred in by virtually eve-
ryone, except certain creditors.9 5 However, the elimination re-

rules National City Bank v. Hatchkiss, 231 U.S. 50 (1913), which held the
repayment before three p.m. of money 'borrowed at ten a.m. to pay cash for
stocks purchased which would, in the ordinary course of business, be
pledged or delivered for cash elsewhere upon the same day, thus supplying
the funds for repayment before ... three p.m.' was a preference. MacLach-
lan § 255,at 293. As a result of the definition, payments to employees (with
specified exceptions), utilities, and suppliers in the ordinary course of busi-
ness are not subject to preference attack. Payments of these debts are pay-
ments of antecedent debts under the case law interpreting the Act, but are
protected since employee's trade creditors, and utilities ordinarily do not
have reasonable cause to believe the debtor insolvent.

Id. at 169-70.
93. Id. at 204 (Part I). See, e.g., Vance v. Dugan, 187 F.2d 605, 606 (10th Cir.

1951) (burden of proof on trustee to prove reasonable cause to believe); Canright v.
General Fin. Corp., 123 F.2d 98, 99 (7th Cir. 1941) (good faith of creditor presumed).
Critics of the reasonable cause to believe language, which first surfaced in the 1938
amendments to the Chandler Act of 1938, ch. 575, § 60, 52 Stat. 869, 869-71 (codified as
11 U.S.C. § 96(b) (1976)) were quick to point out the burden this placed on the
trustee, and that knowledge of insolvency was irrelevant to the primary goal of
bankruptcy, equality of distribution. See, e.g., King, Proposed Amendments to the
Chandler Act, 45 Comm. L.J. 36 (1940).

94. Lee, supra note 79, at 27. The Judge's bill, unlike the commission bill, made
no specific exception for utility payments or inventory purchases. It did except
payments made for personal services. Id. at 28.

95. See H. REP. No. 595, supra note 6, at 6139. In the hearings on H.R. 6, supra
note 82, Mr. Klee, staff counsel, stated:

MR. KLEE: Now, the Commission thought that the second rationale of
the debtor's volitional preference was something that should be con-
demned and so they removed the reasonable cause to believe requirement
from the traditional elements. We-the Judges concurred in that and the
National Bankruptcy Conference concurred in that. The creditors, on the
other hand, said "my God, you know, we get all kinds of transactions in the
ordinary course of business and we don't know that the debtor is insolvent
[sic]. Why should we have to go back three months before the date of the
filing of the petition"-and I might comment in passing that, under current
law, it's four months--it was changed to three months as a compromise be-
cause of this deletion of reasonable cause---'why should we have to go back
three months and undo all these transactions that have been done?"
Therefore, as a balancing point-we agreed with them. We agreed that the
ordinary course of business should be protected. If what you had was
something that occurred in the ordinary course and was not truly antece-
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quired some special provision to protect creditors who deal with a
debtor on a short-term credit basis and who normally do not in-
quire into the debtor's solvency because of the short credit cycle.
These creditors were the chief beneficiaries of the "reasonable
cause to believe" language. The Bankruptcy Commission believed
they deserved that protection because these short-term transac-
tions really did not amount to a diminution of the debtor's estate,
did not involve unusual transfers evidencing a prohibited "race of
diligence," and frequently were necessary to keep the debtor in
business.9 6 Congress shared that belief.97

dent, we really shouldn't be upsetting those transfers and causing creditors
a lot of trouble. So, when we get to the exceptions, we'll see that Exception
C 2 is an exception currently not found in present law.

Mark-up Minutes, supra note 83, at 552.
96. See H.R. Doc. No. 137, supra note 76. "The commission also recommends

that 'antecedent debt' be defined so as to exclude certain debts the payment of
which does not infringe substantially on the goals of the preference provisions." Id.
at 250 (Part I). Counsel at the hearings on H.R. 6, supra note 82, stated the staff's
reasons for drafting § 547(c) (2) as they did:

MR. KLEE: To the contrary, Mr. Drinan, the bills that you are reading
from define antecedent debt in Section 4607 G to mean any debt that is
more than five days old or more than thirty days old. If it was within that
grace period, it wasn't an antecedent debt and it wouldn't be subjected to
the preference section. What we're getting at here is checks. If you go in a
store and, instead of paying cash, you write a check; nobody intends the
writing of a check to be an extension of credit, in reality. But, in fact, that's
what it is. In technical terms, it's an extension of credit. And, if people had
to deal on a cash basis and all these checks were being set aside as voidable
preferences, there would be havoc in the business world. What has been
recognized is the need to exempt transactions that take place within a
short period. The argument is what that period should be.

MR. LEVIN: The Commission picked ninety days for inventory and
utilities, but, generally, what this is going to apply to is inventory and utili-
ties and paycheck. So, that's why forty-five days was picked. There's no
magic of forty-five days. It was just a question of trying to balance all of
these policies....

MR. BUTLER: Could all of these problems be avoided if we went back
to the old reasonable cause problem?

MR. LEVIN: Yes, but that would create a lot of other problems.
MR. KLEE: The feeling of the draftsmen, I think of the Commission's

and the Judges' bill and the National Bankruptcy Conference's proposal
was that reasonable cause to believe pretty much affected the guts of the
preference section because of the practicality of having to prove it and liti-
gate it and that, whether the debtor prefers someone, whether they knew it
or not, if it has a preferential effect, regardless of the intent on the part of
the creditor, it should be avoided. This was an attempt to balance that out
to say that, if you order goods on the first and the bill is sent out on the 30th,
if you pay it by the 15th of the next month, that's OK and it shouldn't be
upset.

Mark-up Minutes, supra note 83, at 562-65.
97. S. REP. No. 989, supra note 6, at 5874. "The purpose of this exception is to

leave undisturbed normal financial relations, because it does not detract from the
general policy of the preference section [which is] to discourage unusual action by
either the debtor or his creditors during the debtor's slide into bankruptcy." Id.
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In short, as most writers commenting on section 547(c) (2)
agreed, that exception was designed primarily to afford protection
to creditors receiving what technically were preferences, but
which did not deserve to be avoidable preferences. 98 For a number
of reasons, as the Seventh Circuit in Barish v. Public Finance
Corp.99 and the Iowa Premium Service dissent'0 0 believed, credi-
tors such as the Bank in Iowa Premium Service are not entitled to
that protection.

First, and fundamentally, the Bank was not a creditor who
lacked interest in the debtor's insolvency and was therefore una-
ware of it. Surely the Bank inquired into IPSCO's solvency when
the $400,000.00 loan was made, and no doubt the Bank continued to
monitor the debtor's financial condition. Presumably one of the
reasons for the note's "demand" feature was to permit the Bank to
act when and if it felt insecure. Thus, unlike the classic short term
creditor, the Bank could, if it wished, protect against the debtor's
insolvency in the usual manner, by requiring security. This option
is not available to the utility providing electricity, the credit card
issuer, or the thirty day trade creditor. These people usually have
no occasion to consider such matters.

It is no answer to say, as the Iowa Premium Service court does,
that the Bank really extends credit one day at a time, with interest
to be paid monthly. The truth of the matter is that the Bank con-
templated a loan of eight to nine months.10  That is, by any stan-
dard, a sufficiently long enough term to take the transaction out of
the scope of section 547(c) (2).

Second, unlike a seller of goods or a provider of services, in-
cluding credit, who expects reasonably prompt payment, the Bank
adds nothing to the debtor's estate once the initial loan is made,
regardless of how interest is billed. The true short-term creditor

98. See 4, W. COLLIER, supra note 22, § 547.38; Kaye, supra note 3, at 201-02;
Levin, supra note 54, at 186-87; Ward & Shulman, supra note 3, at 83-84. The authors
single out the dissenting opinion in the Iowa Premium Service panel decision, as
well as the Ken Gardner opinion, as examples of inaccurate legislative history anal-
ysis. Id. at 83 n.268. See also 2 W. NORTON, supra note 55, § 32.14 stating that:

[T]here is a basis for concluding that the protection is limited to short
term credit .... Furthermore, there may be a rational, although unex.-
pressed, basis for distinguishing short and long term credit. A restriction in
scope of the protection given for "normal" payments may be justified as a
method of identifying those payments that are often, although not neces.-
sarily, limited to relatively small amounts that have relatively limited im-
pact on the estate.

Id.
99. 658 F.2d 504, 512 (7th Cir. 1981).

100. 695 F.2d at 1113.
101. Id. at 1110.
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who provides goods and services to the debtor shortly before pay-
ment is expected can be seen to have added to the debtor's estate.
Payment to this creditor, though not a "contemporaneous ex-
change" under section 547(c) (1), does not constitute a depletion of
the debtor's estate. On the other hand, in a situation like Iowa Pre-
mium Service, the debtor has the same amount of money for his
use throughout each day, and that is not changed by the idea that
"use of the money for another day is new consideration each
day.' 10 2 The best that can be said for this view is that the Bank
augments the debtor's estate by forebearing from calling the loan
each day. As suggested earlier, this is a highly strained view of
consideration in a transaction such as this, and courts have not fol-
lowed it when faced directly with the issue. 10 3

Finally, the Eighth Circuit's justification of its decision as con-
sistent with the policy behind section 547(c) (2) simply misses the
mark. The Court states: "If IPSCO's interpretation of the Act
were adopted, banks would be in a disadvantaged position com-
pared with trade creditors who deal in the sale of tangible goods.
Putting banks in such a position would discourage them from giv-
ing loans to marginal debtors, which would increase the likelihood
of bankruptcies.' 01 4 However, banks are not put in a "disadvan-
taged position" if they seek to protect repayment of principal or
interest made within forty-five days of the date the loan was made.
In such a case a bank, like other creditors, would get the section
547(c) (2) protection. 05 Short-term loans may well deserve protec-
tion in the same sense that short term trade credit is protected,
since arguably banks making such loans make less inquiry into the
debtor's solvency at the time the loan is made and repaid. Further,
such short-term loans do represent a true addition to the debtor's
estate such that repayment shortly thereafter does not "diminish
the estate" on account of an "antecedent debt," as those terms ap-
ply to section 547(c) (2). Finally, such loans might indeed be more
readily made to "marginal" debtors if prompt repayment was pro-
tected under section 547(c) (2), and thus would help to keep a

102. Id. at 1112.
103. In re Duffy, 3 Bankr. 263, 266 (Bankr. S.D.N.Y. 1980) (court refused to treat

forebearance to repossess a rental car as new value under § 547(c)(1)); see In re
Rustia, 20 Bankr. 131, 136 (Bankr. S.D.N.Y. 1982) (mere availability of line of credit
not viewed as extension of new credit under § 547(c) (4)).

104. 695 F.2d at 1112.
105. Some would argue otherwise. See Ward & Shulman, supra note 3, at 83-84

n.268. "The § 547(c) (2) exception was designed to deal with 'like-cash' trade credi-
tors, service creditors, utilities and employees paid on monthly, biweekly, or weekly
cycles." Id. Presumably for these writers installment lenders would never qualify
for the § 547(c) (2) protection.
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struggling debtor out of bankruptcy. These are all reasons for, and
goals of, the section 547(c) (2) exception, and would support a con-
clusion that repayment of a short-term loan is not avoidable.

The same may not be said for long-term loans. There, the
debtor's ability to repay seems a central consideration. Indeed, it
seems highly unlikely that a bank would make an unsecured loan
of any magnitude to a marginal debtor who may present repay-
ment problems. When such a loan is made the bank is clearly tak-
ing a risk of nonpayment. However, that is the essence of
extending credit. The bank is in the best position to evaluate that
risk and take appropriate safeguards, such as requiring security.
Section 547(c) (2), however, recognizes that although short term
transactions technically are credit transactions, the creditor does
not normally think about credit management. Its protection is
neither necessary nor appropriate when a long-term lender does or
should make such credit decisions.

The long-term lender does not add to the debtor's estate, once
the initial loan is made, in the same sense that, for example, fur-
nishing electricity to a business adds value. The amount of money
the debtor has available for his financial problems can only be re-
duced by a bank's premature demand. This does not fit the idea of
augmenting a debtor's estate which Congress had in mind in sec-
tion 547(c) (2).106 Indeed, implicit in the Eighth Circuit's justifica-
tion of its decision, that to hold otherwise would "discourage
[banks] from giving loans to marginal debtors"'10 7 is the recogni-
tion that the true consideration furnished by the Bank is the loan,
not the daffy forebearance.

Since none of the reasons advanced by the various proponents
recommending changes included in section 547(c) (2) seem appli-
cable to long term interest payments, the legislative history of that
section should be read as excluding such payments.10 8

106. One could argue that a Bank could accomplish the same result as reached
in IPSCO by "calling" the loan at the end of each day, or for that matter, each 45 day
period, and remaking the loan. That may be so, if, in the ordinary course, the .Bank
actually demands payment. To the extent a Bank simply makes book entries to this
effect, however, it would seem to fall outside § 547(c) (2) by analogy to the definition
of "new value" in § 547(A) (2). This section states that new value does not include
"an obligation substituted for an existing obligation." 11 U.S.C. § 547(A) (2) (1982).
By a parity of reasoning a "new debt" should not be incurred merely by substitut-
ing a new promissory note for the old, without some actual funds being advanced.
A Bank can no doubt protect itself by making only short-term loans which call for
payment within the 45 day cycle. Presumably there are advantages to be gained by
making longer term loans. If a Bank wishes to obtain those advantages it must be
prepared to protect its investment. Section 547(c) (2) should not.

107. 695 F.2d at 1112.
108. Cf. id. The Court stated a reluctance to read long term lenders out of the
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CONCLUSION

The Eighth Circuit's decision in Iowa Premium Service creates
a bad precedent 0 9 in two ways. First, its holding on the considera-
tion issue seems likely to add to the uncertainty surrounding the
meaning of "debt incurred" in section 547(c) (2). Second, by ignor-
ing the limitations the legislative history shows Congress intended
with respect to that section, the court has protected preferential
transfers which bear no reasonable relation to the congressional
goal of equality of treatment.

It may be that sufficiently compelling reasons exist for ex-
panding the scope of section 547(c) (2) to include creditors such as
the Bank in Iowa Premium Service. If so, Congress should do the
expanding, not the courts. 110

statute when it stated, "[B] ut a court should not make such a decision absent evi-
dence of a congressional intent to do so, especially when the plain language and
usual meaning of the words are clear." Id. Normally such deference is proper.
However, the admonition of the United States Supreme Court, in a case involving a
Tenth Circuit Court of Appeals refusal to consider legislative history, seems appli-
cable here. In Train v. Colorado Pub. Interest Research Group, Inc., 426 U.S. 1
(1976), the Court stated that:

To the extent that the Court of Appeals excluded reference to the legis-
lative history of the FWPCA in discerning its meaning, the court was in
error. As we have noted before: "When aid to construction of the meaning
of words, as used in a statute is available, there certainly can be no 'rule of
law' which forbids its use, however clear the words may appear on 'superfi-
cial examination.'"

Id. at 9-10 (quoting United States v. America Trucking Assns., 310 U.S. 534, 543-44
(1940).

109. At least one court has reached the same result as Iowa Premium Service,
relying on the Eighth Circuit court's opinion as authority. In re R.A. Beck Builder,
Inc., 34 Bankr. 888, 893 (Bankr. W.D. Pa. 1983).

110. Congress has considered amendments to § 547 which would restore the
"reasonable cause to believe" standard. See S. 2000, 97th Cong., 1st Sess. (1981),
reported out of committee at, S. REP. No. 446, 97th Cong., 2d Sess. (1982). The Amer-
ican Bankers Association was strongly in favor of this change. See Bankruptcy Re-
form Act of 1981: Hearings on S. 2000 Before the Subcomm. on Courts of the Senate
Comm. on the Judiciary, 97th Cong., 1st Sess. 150 (statement of Walter W. Vaughn,
American Bankers Ass'n). S. 2000 was not passed, but in substance was reintro-
duced by Senator Dole as S. 445, 98th Cong., 1st Sess. (1983), 129 CONG. REc. S 1047
(Feb. 3, 1983). S. 445 was withdrawn and added as an amendment to S. 1013, 98th
Cong., 1st Sess. (1983), 129 CONG. Rac. S 5342 (Apr. 27, 1984). S. 445 (now TrrLE V,
SuBsTrLE A-CONSUMER CREDIT AMENDMENTS § 511 (a)) states:

Section 547(b) of Title 11, United States Code, is amended-

(3) ... by adding at the end thereof the following new paragraph:
"(6) if such creditor at the time of such transfer had reasonable cause
to believe the debtor was insolvent at the time of such transfer."

129 CONG. REc. at S. 5343.
This legislation was still pending as of March 30, 1984, when Congress passed a

one month stop gap measure designed to permit the bankruptcy courts continued
existence, a step made necessary by the Supreme Court's decision in Northern
Pipe Line Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982). See N.Y. Times,
Mar. 31, 1984, at 27, col. 3.

19841 1095


