
BEFORE THE NEBRASKA TAX EQUALIZATION 
AND REVIEW COMMISSION 

DUANE J. DOWD, et al., } 

} 

Appellants, } CASE NO. OOA-236 
} OOA-237 

vs. } OOA-238 
} 

SARPY COUNTY BOARD OF } DOCKET ENTRY 
EQUALIZATION, } REVERSING THE DECISION 

} OF THE COUNTY 
Appellee. } 

The Nebraska Tax Equalization and Review Commission 

("Commission"} called the above-captioned case for a hearing on 

the merits of the appeal in the City of Lincoln, Lancaster 

County, Nebraska, on the 14th day of December, 2001, pursuant to 

a Notice of Hearing issued the 22nd day of August, 2001. 

Michael A. Huber, one of the Appellants in Case Numbers OOA-

236 appeared personally at the hearing. Dowd Grain Co., Inc., 

("the Taxpayer") appeared at the hearing through counsel, Duane 

J. Dowd, Esq., in Case Number OOA-237. That Duane J. Dowd, Esq., 

one of the Appellants in Case Number OOA-238, appeared personally 

at the hearing. The Sarpy County Board of Equalization appeared 

through Gretchen L. Forney, Deputy Sarpy County Attorney. During 

the hearing, the Commission took statutory notice of certain 

information, and each of the parties was afforded the opportunity 

to present evidence and argument. Each party was also afforded 
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the opportunity to cross-examine witnesses of the opposing party 

as required by law. 

Neb. Rev. Stat. §77-5018 (2001 Supp.) requires that every 

final decision and order entered by the Commission which is 

adverse to a party be stated in writing or on the record and be 

accompanied by findings of fact and conclusions of law. The 

Commission received, heard and considered the exhibits, evidence 

and argument. Thereafter it entered its Findings of Fact, 

Conclusions of Law, and a Final Order on the merits of the appeal 

on the record. Those matters, in substance, are set forth below: 

I. 
FINDINGS OF FACT 

From the record, the Commission finds and determines as 

follows: 

A. 
PROCEDURAL FINDINGS 

1. That the Taxpayers are the owners of record of three tracts 

of agricultural real property located in Sarpy County, 

Nebraska ("the subject property"). 

2. That in Case Number OOA-236, the Sarpy County Assessor ("the 

Assessor") proposed valuing the subject property in the 

amount of $1,318,768 for purposes of taxation as of January 



1, 2000 {nthe assessment date"). {E1:2). That this 

valuation is for nrecapture value," or nnon-agricultural 

use" value pursuant to Neb. Rev. Stat. §77-1344 {2000 

Supp.). 
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3. That Taxpayer timely filed a protest of the proposed 

valuation and requested that the subject property be valued 

in the amount of $995,817. {E1:1). 

4. That the protest alleged that the recapture value did not 

account for the impact of electric power lines on the 

property; and that the recapture value was not equalized 

with the recapture values of comparable properties. {E1:1). 

5. That the County denied the protest. {E1:2). 

6. That in Case Number OOA-237, the Assessor proposed valuing 

the subject property in the amount of $2,496,000 for 

purposes of taxation as of the assessment date. {E1:2). 

7. That in Case Number OOA-237 the Taxpayer timely filed a 

protest of the proposed valuation and requested that the 

subject property be valued in the amount of $1,056,000. 

(E1: 2) . 

8. That the protest alleged that the recapture value was not 

equalized with the recapture values of comparable 

properties. (E2: 1) . 
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9. That the County denied the protest. (E2:2}. 

10. That in Case Number OOA-238, the Assessor proposed valuing 

the subject property in the amount of $580,800 for purposes 

of "recapture" taxation as of the assessment date. (E2:1}. 

11. That in Case Number OOA-238 the Taxpayer timely filed a 

protest of the proposed valuation and requested that the 

subject property be valued in the amount 'of $516,498. 

(E2: 1} . 

12. That the protest alleged that the recapture value did not 

account for the presence of high-power electric lines, and 

further that the recapture value of the subject property was 

not equalized with the recapture values of comparable 

properties. (E1:1). 

13. That the County denied the protest. (E1:2). 

14. That thereafter, the Taxpayer timely filed an appeal of each 

of the County's decisions to the Commission. (Appeal 

Forms} . 

15. That at the hearing before the Commission the Taxpayer 

stipulated that the issue of the "special use" or 

agricultural use value of each of the parcels was not at 

issue before the Commission. 
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B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property in Case Number OOA-236 is a tract 

of land legally described as Tax Lot 3, Section 22-14-11, 

consisting of approximately 153.95 acres, in Sarpy County, 

Nebraska. (E12:1). That 3.28 acres of the property is 

covered by high-power electric lines. 

2. That the subject property in Case Number OA-237 is a tract 

of land legally described as the SE~ of Section 15, Township 

14, Range 11, consisting of approximately 160 acres, in 

Sarpy County, Nebraska. (E9:1). 

3. That the subject property in Case Number OOA-238 consists of 

a tract of land legally described as Tax Lot 1A, Section 22, 

Township 14, Range 11, consisting of approximately 68.86 

acres, in Sarpy County, Nebraska. (E13:1). That 1.50 acres 

of the property is covered by high-power electric lines. 

4. That the Commission's Order for·Hearing required that 

"The County's evidence shall include copies of the 

complete Property Record File for .the subject property, 

as well as copies of all information used to set the 

assessed value for the tax year at issue." Order for 



Hearing, August 22, 2001, p. 2. (Emphasis in 

original.). 

5. That nothing in the County's evidence identifies the 

Recapture Value of any of subject properties. 
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6. That therefore the Commission, during the course of the 

hearing, requested that the Parties adduce copies of the 

Recapture Value records for the subject properties. The 

Parties complied with the request, and adduced Exhibits 21 

and 23 as found on the Case Number OOA-236 Exhibit List, and 

Exhibit 12 as found on the Case Number OOA-237 Exhibit List. 

7. That the Parties stipulated and agreed that for all of the 

Taxpayer's "comparable properties" the County utilized a 

value of $8,000 per acre for the "recapture value" of those 

"comparable properties." The Parties further stipulated and 

agreed that in determining the "recapture value" of those 

"comparable properties" the County valued "roads" at zero. 

8. That the County valued the subject property in Case Number 

OOA-236 for "recapture value" in the amount of $8,800 per 

acre. (E23) . 

9. That the County valued the subject property in Case Number 

OOA-237 for "recapture value" in the amount of $16,000 per 

acre. (E12) . 
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10. That the County valued the subject property in Case Number 

OOA-238 for "recapture value" in the amount of $8,800 per 

acre. (E21) . 

11. That the Taxpayer testified that in Case Number OOA-236, 80% 

of the actual or fair market value of the subject property 

for recapture value purposes was $7,150 per acre. That the 

Taxpayer further testified that the value of this property 

was adversely impacted by the presence of electric power 

lines. 

12. That from the entire record before the Commission, the 

impact on actual or fair market value of the electric power 

lines on the subject property in Case Number OOA-236 has 

already been accounted for in the purchase price paid by the 

Taxpayer. 

13. That in Case Number OOA-237, the Taxpayer testified through 

a member of its Board of Directors that the 80% of the 

actual or fair market value for non-agricultural use of the 

subject property as of the assessment date was $8,000 per 

acre. 

14. That this value is 80% of market value as shown by the 

recapture values of comparable properties in Section 15 as 

determined by the County Assessor. (E7:3; E8:3; E9:3; 
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E10:3). 

15. That the subject properties in Case Numbers OOA-236 and OOA-

238 are adjacent to each other on the south side of Giles 

Road. That these properties run along Giles Road from 

approximately 158th Street to 168th Street. (ES; E14; E18) . 

16. That the subject property in Case Number OOA-237 is adjacent 

to Giles Road on the north side of that road. That the 

parcel runs generally between 156th Street and 162nd Street. 

17. That therefore all three of the subject properties are 

located in close proximity to each other and are similarly 

impacted by market influences in the area. 

18. That the County adduced the testimony of the Chief Deputy 

Sarpy County Assessor. That this individual holds a 

appraisal license issued by the State of Nebraska. That the 

level of licensing held by this individual is "Certified 

General." ("The County's Appraiser") . 

19. That the County's Appraiser did not offer an opinion of 

value for the subject properties under the Uniform Standards 

of Professional Appraisal Practice. 

20. That the County's Appraiser testified that for purposes of 

"recapture value" the County has divided the County into 



"neighborhoods." That these "neighborhoods" are based 

on section lines. 
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21. That therefore the property which is the subject of the 

appeals in Case Numbers OOA-236 and OOA-238 are located in 

"neighborhood" 11. That the property which is the subject 

of the appeal in Case Number OOA-237 is located in 

"neighborhood" 20. 

22. That the County's Appraiser testified that Taxpayer's 

"comparables" 1 through 4 are located in "neighborhood" 10, 

and that "comparable" 5 is located in "neighborhood" 20. 

23. That the County's Appraiser further testified that the 

subject properties are located in the "service area" of the 

Gretna Interceptor Sewer, while the Taxpayer's comparables 

are not. 

24. That however, nothing in the record made by either party 

demonstrates the impact of the Gretna Sewer Interceptor on 

the actual or fair market value for either agricultural or 

non-agricultural use properties. 

25. That when considering the land component of real property, 

"comparable" properties share similar use (residential, 

commercial industrial, or agricultural), physical 

characteristics (size, shape, and topography), and location. 



Property Assessment Valuation, 2nd Ed., International 

Association of Assessing Officers, 1996, p. 70 - 76. 
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26. That all of the undeveloped recapture properties in 

"neighborhood" 20 except for the subject property were 

valued at $8,000 per acre for purposes of recapture for tax 

year 2000. 

27. That the County's Appraiser testified that the values for 

the subject property in Case Number OOA-237 differ from 

other property in that same "neighborhood" 20 because the 

other undeveloped recapture property in that same 

neighborhood was "split." That the County's Appraiser 

testified that based on an administrative rule the recapture 

value of that parcel was required to be set at $8,000 per· 

acre. 

28. That the County was unable to identify the rule or 

regulation leading to this conclusion. That Neb. Rev. Stat. 

§77-1347 (2000 Cum. Supp.), which was in effect during the 

tax year in question, provides that subdivision of the land 

disqualifies the property for special valuation. 

29. That Neb. Rev. Stat. §77-1348 (2000 Cum. Supp.) the statute 

provides a formula which is applied upon disqualification in 

order to determine the amount of recapture tax to be paid. 



That recapture tax dollar liability is not within the 

subject matter jurisdiction of the Commission. 
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30. That the County adduced Exhibit 15, which consists of 15 

pages. That this document purports to be "Farmsales" 

between "7-01-97 to 6-30-99." That the same information is 

repeated seven times. That the only sales which are close 

to the location of the subject properties are the purchase 

of the subject property by the Taxpayer in Case Number OOA-

236, and the Taxpayer's "comparables." 

31. That nothing in the record explains how the sales found in 

Exhibit 15 were used to reach a value of $16,000 per acre 

for the property in Case Number OOA-237, or $8,000 per acre 

in Case Numbers OOA-236 and OOA-238. 

32. That from the entire record before the Commission all of the 

comparable properties have a recapture value of $8,000 per 

acre. 

33. That in order to achieve equalization, all of the subject 

properties must also be valued at $8,000 per acre for 

recapture purposes. 

34. That therefore the equalized recapture value of the subject 

property in Case Number OOA-236 is 149.86 "recapture acres" 

(from E23) x $8,000 per acre= $1,198,880. 
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35. That the equalized recapture value of the subject property 

in Case Number OOA-237 is 156 acres "recapture acres" (from 

E12} x $8,000 per acre = $1,248,000. 

36. That the equalized recapture value of the subject property 

in Case Number OOA-238 is 66.00 "recapture acres" (from E21} 

x $8,000 per acre= $528,000. 

37. That the Taxpayer has adduced sufficient clear and 

convincing evidence to overcome the statutory presumption in 

favor of the County. 

38. That the equalized assessed values of the subject properties 

for purposes of Recapture Valuation for tax year 2000 as 

determined by the County are not supported by the evidence. 

39. That therefore the decisions of the County were both 

unreasonable and arbitrary. 

40. That therefore the decision of the County must be vacated 

and reversed. 

II. 
CONCLUSIONS OF LAW 

1. That the Commission has jurisdiction over the parties and 

the subject matter of this appeal. 
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2. That the Commission is required to affirm the decision of 

the County unless evidence is adduced establishing that the 

action of the County was unreasonable or arbitrary. Neb. 

Rev. Stat. §77-5016(7} (2001 Supp.} The Nebraska Supreme 

Court, in considering similar language, has held that "There 

is a presumption that a board of equalization has faithfully 

performed its official duties in making an assessment and 

has acted upon sufficient competent evidence to justify its 

action. That presumption remains until there is competent 

evidence to the contrary presented, and the presumption 

disappears when there is competent evidence on appeal to the 

contrary. From that point on, ·the reasonableness of the 

valuation fixed by the board of equalization becomes one of 

fact based upon all the evidence presented. The burden of 

showing such valuation to be unreasonable rests upon the 

taxpayer on appeal from the action of the board." Garvey 

Elevators, Inc. v. Adams County Board of Equalization, 261 

Neb. 130, 136, 621 N.W.2d 518, 523 (2001}. 

3. That the Court has also held that "In an appeal to the 

county board of equalization or to [the Tax Equalization and 

Review Commission] and from the [Commission] to this court, 

the burden of persuasion imposed on the complaining taxpayer 
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is not met by showing a mere difference of opinion unless it 

is established by clear and convincing evidence that the 

valuation placed upon his property when compared to 

valuations placed on other similar property is grossly 

excessive and is the result of a systematic exercise of 

intentional will or failure of plain duty, and not mere 

errors of judgment." Garvey Elevators, Inc. v. Adams County 

Board of Equalization, 261 Neb. 130, 136, 621 N.W.2d 518, 

523 (2001) . 

4. That "It is the function of the county board of equalization 

to determine the actual value of locally assessed property 

for tax purposes. In carrying out this function, the county 

board must give effect to the constitutional requirement 

that taxes be levied uniformly and proportionately upon all 

taxable property in the county. Individual discrepancies 

and inequalities within the county must be corrected and 

equalized by the county board of equalization." AT & T 

Information Systems, Inc. v. State Bd. of Equalization and 

Assessment, 237 Neb. 591, 595, 467 N.W.2d 55, 58 (Neb. 

1991) . 

5. That "It is well established that the value of the opinion 

of an expert witness is no stronger than the facts upon 
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which it is based." Bottorf v. Clay Cty. Bd. Of Equal., 7 

Neb. App. 162, 167, 580 N.W.2d 561, 565 {1998). 

6. That "An owner who is familiar with his property and knows 

its worth is permitted to testify as to its value." U. S. 

Ecology v. Boyd County Bd. Of Equal., 256 Neb. 7, 16, 588 

N.W.2d 575, 581 {1999). 

7. That the appraisal of real estate is not an exact science. 

Matter of Bock's Estate, 198 Neb. 121, 124, 251 N. W. 2d 

872, 874 {1977). 

8. That a Taxpayer, who offered no evidence that the subject 

property was valued in excess of its actual value and who 

only produced evidence that was aimed at discrediting 

valuation methods utilized by county assessor, failed to 

meet burden of proving that value of her property was not 

fairly and proportionately equalized or that valuation 

placed upon her property for tax purposes was unreasonable 

or arbitrary. Beynon v. Board of Equalization of Lancaster 

County, 213 Neb. 488, 329 N.W.2d 857 {1983). 

9. "Comparing assessed values of other properties with the 

subject property to determine actual value has same inherent 

weakness as comparing sales of other properties with the 

subject property. The properties must be truly comparable." 
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DeBruce Grain, Inc. v. Otoe County Bd. of Equalization 7 

Neb. App. 688, 697, 584 N. W. 2d 837, 843 (Neb. App. 1998). 

10. "We recognize that recent and comparable sales of real 

estate may be admissible as evidence . . . for two 

different purposes. They may be admitted as substantive 

proof of value of the condemned property or as foundation 

and background for an expert's opinion of value. The rule 

on comparability is not as strict for foundational purposes 

as it is when the comparable is used as direct and 

independent proof of value. However, there still must be a 

certain degree of similarity for both purposes .... " DeBruce 

Grain, Inc. v. Otoe County Bd. of Equalization 7 Neb. App. 

688, 697, 584 N. W. 2d 837, 843 (Neb. App. 1998) (Citations 

omitted) . 

11. That the prior year's assessment is not relevant to the 

subsequent year's valuation. DeVore v. Bd. Of Equal., 144 

Neb. 351, 13 N. W. 2d 451 (1944). Affiliated Foods Coop v. 

Madison Co. Bd. Of Equal., 229 Neb. 605, 613, 428 N. W. 2d 

201,206 (1988). 

12. That "Equalization is the process of ensuring that all 

taxable property is placed on the assessment rolls at a 
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uniform percentage of its actual value. The purpose of 

equalization of assessments is to bring assessments from 

different parts of the taxing district to the same relative 

standard, so that no one part is compelled to pay a 

disproportionate share of the tax. Where it is impossible 

to secure both the standards of the true value of a property 

for taxation and the uniformity and equality required by 

law, the latter requirement is to be preferred as the just 

and ultimate purpose of the law. If a taxpayer's property 

is assessed in excess of the value at which others are 

taxed, then the taxpayer has a right to relief. However, 

the burden is on the taxpayer to show by clear and 

convincing evidence that the valuation placed upon the 

taxpayer's property when compared with valuation placed on 

other similar property is grossly excessive." Cabela's 

Inc. v. Cheyenne County Bd. of Equalization, 8 Neb.App. 

582, 597, 597 N.W.2d 623, 635 (1999). 

13. That where "the discrepancy was not the result of an error 

of judgment but was a deliberate ·and intentional 

discrimination systematically applied" the Taxpayer's right 

to relief is clear. "The right of the taxpayer whose 

property alone is taxed at 100 per cent of its true value is 
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to have his assessment reduced to the percentage of that 

value at which others are taxed even though this is a 

departure from the requirement of statute. The conclusion 

is based on the principle that where it is impossible to 

secure both the standards of the true value, and the 

uniformity and equality required by law, the latter 

requirement is to be preferred as the just and ultimate 

purpose of the law." Kearney Convention Center v. Buffalo 

County Board of Equalization, 216 Neb. 292, 304, 344 N. W. 

2d 620, 626 (1984) . 

14. That "Where a county assessor has not acted on his own 

information, and where it is arbitrarily determined without 

explanation of the methods used or the elements considered, 

there is no presumption that the valuation is correct, and 

such a valuation is not supported by competent evidence and 

is legally erroneous." Leech, Inc. v. Bd. Of Equal., 176 

Neb. 841, 846, 127 NW2d 917,921 (1964). 
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III. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED: 

1. That the orders of the Sarpy County Board of Equalization 

setting the assessed recapture values of the subject 

properties for tax year 2000 are vacated and reversed. 

2. That in Case Number OOA-236, Taxpayer's agricultural real 

property legally described as Tax Lot 3, Section 22, 

Township 14, Range 11, consisting of approximately 153.95 

acres, in Sarpy County, Nebraska, shall be valued for 

urecapture" purposes as follows for tax year 2000: 

Land $1,198,880 

Improvements $ -0-

Total $1,198,880 

3. That in Case Number OOA-237, Taxpayer's agricultural real 

property legally described as SE~, Section 15, Township 14, 

Range 11, consisting of approximately of 160 acres, in Sarpy 

County, Nebraska, shall be valued as follows for urecapture" 

purposes for tax year 2000: 

Land $1,248,000 

Improvements $ -0-

Total $1,248,000 
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4. That in Case Number OOA-238, Taxpayer's agricultural real 

property legally described as Tax Lot 1A, Section 22, 

Township 14, Range 11, consisting of approximately 68.86 

acres in Sarpy County, Nebraska, shall be valued as follows 

for purposes of "recapture value" for tax year 2000: 

Land 

Improvements 

Total 

$528,000 

$ -0-

$528,000 

5. That this decision, if no appeal is filed, shall be 

certified to the Sarpy County Treasurer, and the Sarpy 

County Assessor, pursuant to Neb. Rev. Stat. §77-5016(7} 

(2001 Supp.}. 

6. That this decision shall only be applicable to tax year 

2000. 

7. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

I certify that Commissioner Hans made and entered the above and 

foregoing Findings and Orders in this appeal on the 14th day of 

December, 2001. The same were approved and confirmed by 

Commissioner Edwards and are therefore deemed to be the Order of 
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the Commission pursuant to Neb. Rev. Stat. §77-5005(5} {2001 

Supp.}. 

Signed and sealed this 14th day of December, 2001. 

SEAL 
·.:.Mark P. Reynolds, Chairman 


