
BEFORE THE NEBRASKA TAX EQUALIZATION 
AND REVIEW COMMISSION 

BROADMOOR APARTMENTS LIMITED ) 

PARTNERSHIP, ) CASE NO. OOC-290 
) OOC-291 

Appellant, ) OOC-292 
) OOC-293 

vs. ) 

) DOCKET ENTRY 
DOUGLAS COUNTY BOARD OF ) DISMISSING APPEAL 
EQUALIZATION, ) CLOSE OF TAXPAYER'S 

) 

Appellee. ) 

The Nebraska Tax Equalization and Review Commission 

AT 
CASE 

("Commission") called the above-captioned case for a hearing on 

the merits of the appeals in the City of Lincoln, Lancaster 

County, Nebraska, on the 28th day of March, 2001, pursuant to a 

Second Amended Notice of Hearing issued the 20th day of February, 

2001. 

Janice M. Woolley, Esq. appeared on behalf of the Taxpayer 

at the hearing, and the Douglas County Board of Equalization 

appeared through James R. Thibodeau, Deputy County Attorney. 

During the hearing, the Commission took judicial notice of 

certain information, and each of the parties was afforded the 

opportunity to present evidence and argument. Each party was 

also afforded the opportunity to cross-examine witnesses of the 

opposing party as required by law. 

Neb. Rev. Stat. §77-5018 (2000 Cum. Supp.), requires that 

every final decision and order entered by the Commission which is 

adverse to a party be stated in writing or on the record and be 
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accompanied by findings of fact and conclusions of law. The 

Commission, after receiving the exhibits and hearing evidence and 

argument, entered its Findings of Fact, Conclusions of Law, and a 

Final Order on the merits of the appeal in this case, which were 

in substance as follows: 

I. 
FINDINGS OF FACT 

From the record, the Commission finds and determines as 

follows: 

A. 
PROCEDURAL FINDINGS 

1. That the Taxpayer is the owner of record of certain 

commercial property located in Douglas County, Nebraska 

("the subject property"). 

2. That the Douglas County Assessor ("the Assessor") proposed 

valuing the subject property for purposes of taxation in the 

following amounts as of January 1, 2000 ("the assessment 

date"): 

Case Number Assessor's Taxpayer's County's Final Exhibit 

Value Value Value 

OOC-290 $8,486,200 Unknown $7,400,000 El:2 

OOC-291 $4,790,000 Unknown $3,900,000 E2:2 

OOC-292 $4,571,600 Unknown $3,750,000 E3:2 

OOC-293 $6,859,000 Unknown $5,700,000 E4:2 

3. That Taxpayer timely filed protests of the proposed 
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valuations. 

That the County granted the protests in part, and-determined 

that the assessed value of the subject properties as of the 

assessment date were those amounts set forth above. 

That thereafter, the Taxpayer timely filed appeals of the 

County's decisions to the Commission. (Appeal Form) . 

That at the hearing the Taxpayer offered Exhibit 9. That 

this Exhibit was not provided to the County or the 

Commission thirty days prior to the hearing as required by 

the Commission's Order for Hearing. That the County 

objected to the Commission's receipt of the Exhibit 9 based 

on prejudice. That Exhibit 9 was prepared by the Douglas 

County Assessor's Office. That the Commission therefore 

found and determined that the County could not be prejudiced 

by the receipt of the exhibit. That the County requested 

that a continuing objection be noted for the record 

regarding any consideration of the information contained in 

the Exhibit. That the continuing objection was noted for 

the record, but was also overruled. 

That the County objected to the hearing being held since the 

owner of the subject property was not present as required by 

Title 442, Neb. Admin. Code, Chapter 4, Section 11. That 

the Commission overruled the objection based on the decision 

of the Nebraska Supreme Court in Creighton St. Joseph 
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Hospital v. Tax Equalization and Review Commission, 260 Neb. 

905 (2000) . That the County requested that a continuing 

objection be noted for the record regarding the proceedings 

being held in violation of Title 442, Neb. Admin. Code, 

Chapter 4, Section 11. That the continuing objection was 

noted for the record, but was also overruled. 

8. That during the course of the hearing the Taxpayer called as 

a witness an employee of the Douglas County Assessor's 

Office. That during the course of direct examination of 

this witness, the County requested and was granted a 

protective order regarding certain information deemed to be 

a "trade secret or other confidential research, development 

or commercial information." See Title 442, Neb. Admin. 

Code, Chapter 5, Section 20.04F. That therefore the 

Commission, without objection from the Taxpayer, ordered 

that the information not be divulged unless a written 

request was served upon the Douglas County Assessor's 

Office, and that the Douglas County Assessor's Office 

granted the request in writing. That the Commission further 

ordered that a copy of the request and the Assessor's 

response be served on the Commission. 

9. That at the close of the Taxpayer's case-in-chief, the 

County moved to dismiss the appeal. 
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B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

That the Taxpayer adduced no evidence as to the actual or 

fair market value of the subject properties. 

That without this evidence, there is no evidence as to the 

level of assessment for the subject property (Assessed 

Value/Actual or Fair Market Value) . 

That without this evidence no comparison between the level 

of assessment for the subject properties and the level of 

assessment for comparable properties may be made. 

That although the Taxpayer adduced evidence that one 

property with three legal descriptions is assessed at a 

level which may be below actual or fair market value, there 

is no evidence in the record to establish that the assessed 

value of the subject properties results from "a deliberate 

and intentional discrimination systematically applied" as 

required by Kearney Convention Center. 

That no Property Record Cards for this one property were 

offered by the Taxpayer. That the Commission cannot 

therefore conclude from the record before it that this 

property is truly comparable to the subject properties. 

That the Taxpayer attempted to discredit the appraisal 

practices of the County Assessor's Office based on Exhibit 

9 . 
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7. That however no evidence has been adduced to establish that 

the decision of the County was unreasonable or arbitrary. 

II. 
CONCLUSIONS OF LAW 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission 

is set forth in Neb. Rev. Stat. §77-5007 (2000 Cum. Supp.). 

B. 
STANDARD OF REVIEW 

The Commission is required to affirm the decision of the 

County unless evidence is adduced establishing that the action of 

the County was unreasonable or arbitrary. Neb. Rev. Stat. §77-

5016(7) (2000 Cum. Supp.) and Neb. Rev. Stat. §77-1511 (Reissue 

1996). The Nebraska Supreme Court, in interpreting the latter 

statute, has held that "There is a presumption that a board of 

equalization has faithfully performed its official duties in 

making an assessment and has acted upon sufficient competent 

evidence to justify its action. That presumption remains until 

there is competent evidence to the contrary presented, and the 

presumption disappears when there is competent evidence on appeal 

to the contrary. From that point on, the reasonableness of the 
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valuation fixed by the board of equalization becomes one of fact 

based upon all the evidence presented. The burden of showing 

such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." US Ecology, Inc. v. Boyd 

county Bd of Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 

(1999). 

The Court has also held that "In an appeal to the county 

board of equalization or to [the Tax Equalization and Review 

Commission] and from the [Commission] to this court, the burden 

of persuasion imposed on the complaining taxpayer is not met by 

showing a mere difference of opinion unless it is established by 

clear and convincing evidence that the valuation placed upon his 

property when compared to valuations placed on other similar 

property is grossly excessive and is the result of a systematic 

exercise of intentional will or failure of plain duty, and not 

mere errors of judgment." US Ecology, Inc. v. Boyd County Bd of 

Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 (1999). 

The Court has also set forth the elements of proof for an 

equalization case. The Court held that where "the discrepancy 

was not the result of an error of judgment but was a deliberate 

and intentional discrimination systematically applied' the 

taxpayer's right to relief is clear. 'The right of the taxpayer 

whose property alone is taxed at 100 per cent of its true value 

is to have his assessment reduced to the percentage of that value 



-8-

at which others are taxed even though this is a departure from 

the requirement of statute. The conclusion is based on the 

principle that where it is impossible to secure both the 

standards of the true value, and the uniformity and equality 

required by law, the latter requirement is to be preferred as the 

just and ultimate purpose of the law." Kearney Convention Center 

v. Buffalo County Board of Equalization, 216 Neb. 292, 304, 344 

N. W. 2d 620, 626 (1984). 

The Supreme Court has held that a "[t]axpayer, who offered 

no evidence that the property was valued in excess of its actual 

value and who only produced evidence that was aimed at 

discrediting valuation methods utilized by county assessor, 

failed to meet burden of proving that value of [his] property was 

not fairly and proportionately equalized or that valuation placed 

upon [his] property for tax purposes was unreasonable or 

arbitrary." Beynon v. Board of Equalization of Lancaster 

County, 213 Neb. 488, 490, 329 N.W.2d 857, 859 (1983). 

Finally, the Court of Appeals has held that "Based upon the 

applicable law, the Board need not put on any evidence to support 

its valuation of the property at issue unless the taxpayer 

establishes the Board's valuation was unreasonable or arbitrary." 

Given this mandate, the Commission must grant the County's Motion 

to Dismiss as a matter of law. Bottorf v. Clay County Board of 

Equalization, 7 Neb. App. 162 (1998). 
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c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission, from the entire record before it, concludes 

as a matter of law that it has jurisdiction over both the parties 

the subject matter of these appeals. 

The Commission further concludes that based on the case law 

set forth above, the County's Motion to Dismiss must be granted 

as a matter of law. 

III. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

That the pending appeals be, and hereby are, ordered 

dismissed. 

That therefore Taxpayer's commercial real property known as 

the One Pacific Place Apartments, located in the City of 

Omaha, Douglas County, Nebraska, shall be valued as 

determined by the Douglas County Board of Equalization for 

tax year 2000, as set forth below: 

Number County's Final Value Exhibit 

$7,400,000 El:2 

$3,900,000 E2:2 

$3,750,000 E3:2 

$5,700,000 E4:2 
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3. That these decisions, if no appeal is filed, shall be 

certified to the Douglas County Treasurer, and the Douglas 

County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That these decisions shall only be applicable to tax year 

2000. 

5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

I certify that Commissioner Hans made and entered the above and 

foregoing Findings and Orders in this appeal on the 28~ day of 

March, 2001. The same were approved and confirmed by 

Commissioner Edwards, and are therefore deemed to be the Order of 

the Commission pursuant to Neb. Rev. Stat. §77-5005(5) (2000 Cum. 

Supp.). 

Signed and sealed this 28th of March, 2001. 

SEAL Reynolds, Chairman 


