
BEFORE THE NEBRASKA TAX EQUALIZATION 
AND REVIEW COMMISSION 

LEWIS D. COLLINS, 

Appellant, CASE NO. 99R-3 

vs. FINDINGS AND ORDERS 

LINCOLN COUNTY BOARD OF 
EQUALIZATION, 

Appellee. 

Filed October 5, 2000 

Appearances: 

For the Appellant: Allen L. Fugate 

For the Appellee: 

·Attorney at Law 
107 North Dewey Street 
P.O. Box 82 
North Platte, NE 69103-0082 

Joe W. Wright 
Deputy Lincoln County Attorney 
301 North Jeffers, Suite lOlA 
North Platte, NE 69101-3997 

Before: Commissioners Edwards, Hans and Reynolds 

Edwards, Commissioner, for the Commission: 

SUMMARY OF DECISION 

The Tax Equalization and Review Commission affirms the 

decision of the Lincoln County Board of Equalization which denied 

the Taxpayer's protest. 
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NATURE OF THE CASE 

Lewis D. Collins ("Taxpayer") owns certiin rural residential 

real property located in Lincoln County, Nebraska. Taxpayer 

filed a protest with the Lincoln County Board of Equalization 

("County") alleging that the property was overvalued. By way of 

relief, Taxpayer requested that the proposed 1999 valuation be 

reduced. The County denied the protest, from which decision 

Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as 

authorized by Neb. Rev. Stat. §77-5016(5) (1999 Supp.): the 

Commission's case file for Case No. 99R-3; the Tax Equalization 

and Review Commission Brochure; the Nebraska Constitution; the 

Nebraska State Statutes and the amendments to those statutes; 

Title 442, Nebraska Administrative Code (the Tax Equalization and 

Review Commission's Rules and Regulations); Title 350, Nebraska 

Administrative Code (Department of Property Assessment and 

Taxation's Rules and Regulations); Title 298, Nebraska 

Administrative Code (the Real Estate Appraiser Board's Rules apd 

Regulations); the Property Tax Administrator's Published 1999 

Ratios and Measures of Central Tendency (published pursuant to 

Neb. Rev. Stat.§77-1327(6)); the 1999 County Profiles for Lincoln 

County; the Property Tax Administrator's 1999 Statistical 



Measures; the 1999 Assessor's Interviews by the Property Tax 

Division; the 1999 Qualified Sales Report Profiles; the 2000 

Formal Plan of Equalization; the 1999 Statewide Equalization 

Proceedings; the Nebraska Real Estate Appraiser Board 

Certification Requirements; the Nebraska Real Estate Appraiser 

Board Education Core Curriculum; the Marshall Swift Residential 

Cost Handbook; the Marshall Swift Residential Cost Handbook 

Historical Information; the Marshall Valuation Service; the 

Marshall Valuation Service Historical Information; the Nebraska 

Agricultural Land Valuation Manual (1999); the Nebraska 

Assessor's Reference Manual (Volumes 1 and 2); four standard 

reference works published by the International Association of 

Assessing Officers: Property Assessment Valuation, Second Edition 

(1996); Property Appraisal and Assessment Administration (1990); 

Glossary for Property A.ppraisal and Assessment ( 1998); and Mass 

Appraisal of Real Property (1999); the Dictionary of Real Estate 

Appraisal, Y-' Ed., Appraisal Institute ( 1993) ; the Soil Survey 

for Lincoln County; the Uniform Standards of Professional 

Appraisal Practice (2000); and Black's Law Dictionary, Sixth Ed., 

West Publishing Co. (1999). 

The Commission also received certain exhibits and affidavits 

based on a stipulation made by the Parties prior to the hearing. 
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I. 
ISSUE BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502 (1998 Cum. Supp.) requires a 

taxpayer to identify the issues to be presented to the County 

Board of Equalization. The Commission's jurisdiction is limited 

to those issues presented to the County Board of Equalization and 

those issues sufficiently related in content and context to be 

deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 

357 (1998). The issue before the Commission is, therefore, 

Taxpayer's allegation that the subject property is overvalued. 

II. ~ 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider 

only that evidence which has been made a part of the record 

before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016(3) (1999 Supp.). The Commission may, 

however, evaluate the evidence presented utilizing its 

experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016(5) (1999 Supp.). 

From the pleadings and the evidence contained in the record 

before it, the Commission finds and determines as follows: 
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A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain rural 

residential real property located in Lincoln County, 

Nebraska ("subject property'') . 

2. That the Lincoln County Assessor ("Assessor") proposed 

valuing the subject property for purposes of taxation in the 

amount of $28,550 as of January 1, 1998 ("assessment date"). 

(E1). 

3. That Taxpayer timely filed a protest of the proposed 

valuation, and requested that the subject property be valued 

in the amount of $12,000. (E1). 

4. That the County denied the protest. 

5. That thereafter, the Taxpayer timely filed an appeal of the 

County's decision to the Co~~ission. (Appeal Form) . 

6. That each Party waived their right to a hearing on the 

merits of the appeal. 

7. That the Parties stipulated and agreed that this matter be 

submitted without a hearing for the Commission's decision 

based on affidavits, written argument, exhibits and the 

information which the Commission is authorized to take 

notice of pursuant to Neb. Rev. Stat. §77-5016 (1999 Supp.) 

as amended by 2000 Neb. Laws, L.B. 968 §75~ The Parties 

further waived their right to cross examine the witnesses of 

the other party as required by Neb. Rev. Stat. §77-5016(4) 
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(1999 Supp.) as amended by 2000 Neb. Laws L.B. 968 §75. 

Finally, the Parties also waived their right to present 

argument as to the merits of the appeal as required by Neb. 

Rev. Stat. §77-5015 (i999 Supp.). 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property consists of 20 acres of unimproved 

land located in Section 9, Township 12, Range 30 of Lincoln 

County, Nebraska. That there are .48 acres of county road 

on the subject property. (E6). 

2. That the Taxpayer·purchased the subject property in the 

month of November 1998 for $10,000. (E2). 

3. That the subject property was split off from a larger parcel 

of property in November of 1998. (E6). 

4. That Taxpayer's affidavit states that he was told by a local 

ieal estate broker that the price for grassland in Lincoln 

County, Nebraska, ranged from $400 to $500 per acre in the 

Fall of 1998. 

5. That Taxpayer's affidavit further states that the Taxpayer 

then made an offer to the owner of the subject property for 

the purchase of the subject property for $500 per acre. 

That this offer was accepted. 

6. That the Taxpayer's affidavit states that the subject 

prop$rty was purchased from the Taxpayer's sister. 
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7. That market value is defined as "The most probable price 

which a property should bring in a competitive and open 

market under all conditions requisite to a fair sale, the 

buyer and seller each acting prudently and knowledgeably, 

and assuming the price is not affected by undue stimulus. 

Implicit in this definition is the consummation of a sale as 

of a specified date and the passing of the title from seller 

to buyer under conditions whereby: (1) buyer and seller are 

typically motivated; (2) both parties are well informed or 

well advised, and acting in what they consider their best 

interests; (3) a reasonable time is allowed for exposure in 

the open_market; (4) payment is made in terms of u~ited 

States dollars or in terms of financial arrangeme~~5 

comparable thereto; and (5) the price represents ~he normal 

consideration for the property sold unaffected by special or 

creative financing or sales concessions granted by anyone 

associated with the sale.u Property Assessment Valuation/ 

Second Edition, 1996, pp. 18-19. 

8. That the Taxpayer states in his affidavit that" [t)his 

transaction was an arms length transaction. [Taxpayer] did 

not request nor receive any reduction in price as a result 

of [Taxpayer's] relationship with [Taxpayer's sister.]u 

9. That "Arm's-lengthu is defined as" [o]f or relating to 

dealings between two parties who are not related or not on 



close terms and who are presumed to have roughly equal 

bargaining power; not involving a confidential 

relationship." Black's Law Dictionary, Sixth Edition. 

(Emphasis added) . 
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10. That no. evidence was presented to establish that the subject 

property was "listed" on the open market. Professionally 

accepted mass appraisal methods require that a reasonable 

time is allowed for exposure in the open market in order to 

qualify as an "arm's-length transaction. Property Assessment 

Valuation, Second Edition, 1996 p. 18. 

11. That Taxpayer, in his affidavit, offers an opinion of value 

of $12,000 for the subject property as of the assessment 

date. 

12. That in his affidavit Taxpayer states that the basis of this 

opinion of value was the prior years assessment of the 

subject property. 

13. That because, the subject property was split off from a 

larger parcel of agricultural real property for tax year 

1999, there would have been no previous assessment of the 

subject property as a separate property. It would have been 

part of the larger property from which it was severed. 

(E6) . Therefore, the valuation for the previous year would 

have encompassed the entire parcel and no valuation would 

have existed for the 20 acres of the subject property only. 



14. That no evidence was presented concerning the parcel from 

which the subject property was split. 

15 .. That the previous years assessment is not relevant to the 

current years assessment. DeVore v. Bd. Of Equal., 144 

Neb . 3 51 , 13 N . W . 2 d 4 51 ( 1 9 4 4 ) . 
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16. That Taxpayer offered as Exhibit 4 the Property Record File 

("PRr') of a "comparable" property located in Section 9, 

Township 15, Range 29, of Lincoln County, Nebraska. 

17. That the Taxpayer's "comparable" property, consisting of 

104.95 acres, is over five times the size of the subject 

property, consisting of 20 acres. 

18. That the Taxpayer's "comparable" property includes 

improvements consisting of a one story, single family 

residence ·and a pole shed. (E4). That the subject property 

consists of only 20 acres of unimproved land. (E6). 

19. That no evidence that the sale of the Taxpayer's 

"comparable" property was an arm's-length transaction 

appears in the record before the Commission. 

20. That no evidence that the Taxpayer's "comparable" property 

was "listed" on the open market, as required to be an arm's

length transaction, appears in the record before the 

Commission. 
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21. That the Taxpayer's "comparable" property is· located 

approximately 18 miles north and 4 miles east of the subject 

property. 

22. That professionally accepted mass appraisal methods say that 

"No two parcels are exactly alike. They might be identical 

in size and physical characteristics, but each parcel has a 

unique location and is likely to differ from other parcels 

in some way. Typical differences requiring adjustments are 

in time of sale, location, and physical characteristics." 

Property Assessment Valuation, Second Edition, 1999, p. 76. 

23. That the size and location of the Taxpayer's "comparable" 

property are significantly different than the subject 

property. 

24. That the time of sale of the Taxpayer's "comparable" is 

approximately two years prior to the sale of the subjec~ 

property. 

25. That the Property Tax Administrator's 1999 Statistical 

Measures indicate that. the market for residential p~ope~ty 

in Lincoln County has generally been increasing since the 

Fall of 1996. 

26. That the Taxpayer makes no adjustments for the size, 

location or time of sale to bring the value of the 

Taxpayer's "comparable" property to make it comparable to 

the subject property. That professionally accepted 
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appraisal methodology requires such adjustments to support 

the comparability of the Taxpayer's "comparable" to the 

subject property. 

27. That therefore, the Taxpayer's "comparable" property 

offered as Exhibit 4 does not meet professionally accepted 

appraisal requirements of comparability to be deemed 

comparable to the subject property. 

28. That Taxpayer offered the affidavit of a licenced Real 

Estate Broker ("the Broker") . 

29. That nothing in the record before the Commission indicates 

that the Broker is a licensed Real Estate Appraiser. 

30. That the Broker's affidavit states that" [i]n [Broker's] 

opinion the fair market value of such 20 acre parcel at the 

time it waB purchased by [Taxpayer] in the fall of 1998 was 

$500 per acre. A sale comparable to the real estate 

purchased by [Taxpayer] occurred in the fall of 1996. 

It consisted of 105 acres and sold for $39,000.00 which is 

$371.42 an acre. It consisted of sandhills and range land 

very similar to the property that [Taxpayer] purchased and 

supports [Broker's] above opinion of $500 an acre for 

[Taxpayer's] tract." 

31. That Broker's other statement that speaks to the terms of 

the sale of the subject property is the statement in his 



-12-

affidavit which says "[t)o the best knowledge of Affiant, 

this wan (sic) an arms length transaction." 

32. That the "comparable" sale relied upon by the Broker in his 

affidavit is the sale of the property presented by the 

Taxpayer as Exhibit 4. 

33. That the Broker offered no other basis for his opinion of 

value for the subject property. 

34. That the County offered sale information for eight 

properties in the area of the subject property. (E9: 1). 

That these sales were the sales in Lincoln County that 

occurred between July 1, 1996 and December 31, 1998 and had 

a total acreage between 5 and 35 acres. (E9:1). That a 

summary of data on these sales is found below: 

Sale Size Sale Sale Price Average PRF 
in Date Price Per Exhibit 

Acres Acre # 

A 14.98 9/1/98 $ 23,000.00 $ 1,535.00 ElO 

B 10.01 10/1/97 $ 36,500.00 $ 3,646.00 Ell 

c 11.33 11/1/97 $ 18,000.00 $ 1,589.00 El2 

D 10.18 6/1/98 $ 16,000.00 $ 1,572.00 El3 

E 9.76 7/1/96 $ 15,000.00 $ 1,537.00 E14 

F 5.63 5/1/97 $ 14,000.00 $ 2,487.00 E15 

G 5.00 5/13/98 $ 19,500.00 $ 3,900.00 E16 

H 5.00 12/1/97 $ 18,000.00 $ 3,600.00 El7 i 

, Ji"ilerage 8.90 N/A N/A $ 2,483.25 N/A I 
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35. That the assessed value per acre of the subject property is 

$1428/acre ($28,550 assessed value 7 20 acres). That this 

is a lower per acre value than the sale price per acre of 

any of the County's comparable properties shown above. 

36. That E~hibit 18 is a map of Lincoln County with a set of 

base acre values laid out on it. 

37. That Exhibit 19 consists of a list of multipliers to be used 

to adjust the assessed value for sizes greater or less than 

one acre in size. 

38. That from Exhibit 18 the Assessor took a base value for the 

subject property and multiplied that value by the number of 

acres of the subject property less the acres of roads 

located on the subject property. (E6). 

39. That this value was multiplied by a "multiplier" taken from 

Exhibit 19 based on the size of the subject property. (E6). 

40. That this calculation resulted in the assessed valuation of 

$28,550 for the subject property. (E6). That it should be 

noted that following the calculation as listed above will 

arrive at the County's assessed value (20 acres- .48 acres 

of roads = 19.52 acres x $6,500 base value= $126,880 x .225 

"multiplier" = $28,548, rounded to $28,550.). That the 

calculation was written incorrectly on the Property Record 

File for the subject property, but that the final assessed 

value is correct. 
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41. That this calculation was performed for each. of the County's 

comparable properties using the appropriate factors. (ElO 

through and including E17). 

42. That the Taxpayer's opinion of value, being based on the 

prior years assessment as determined by the Taxpayer, is not 

competent and credible evidence of actual or fair market 

value. 

43. That from the entire record before it, the Commission 

concludes that the Broker is not an "expert" in this case, 

or that his opinion of the fair market value of the subject 

property is clear and convincing evidence of the actual or 

fair market value of the subject property as of the 

assessment date. 

44. That neither the Taxpayer nor the Broker has adduced 

competent, credible evidence of the comparability of the 

Taxpayer's "comparable" property to the subject property, 

therefore it has no merit. 

45. That the Taxpayer failed to adduce any clear and convincing 

evidence of the actual or fair market value of the subject 

property to demonstrate that the valuation placed on his 

land by the Lincoln County Board of Equalization was grossly 

excessive and was the result of a systematic exercise of 

intentional will or failure of plain duty and not mere 

errors in judgment. 
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46. That the Taxpayer failed to adduce any clear. and convincing 

evidence to overcome the presumption in favor of the County. 

47. That from the record before it, the Commission finds and 

determines that the actual or fair market value of the 

subject. property as of the assessment date was $28, 550. 

48. That therefore the assessed value of the subject property 

for tax year 1999 as determined by the County is supported 

by the evidence. 

49. That insufficient evidence has been adduced to establish 

that the decision of the County was unreasonable or 

arbitrary. 

50. That therefore the Commission, based on the entire record 

before it, finds and determines that the decision of the 

Lincoln County Board of Equalization must be affirmed. 

III. 
ANALYSIS 

Taxpayer is the owner of record of certain rural residential 

real property located in Section 9, Township 12, Range 30 of 

Lincoln County, Nebraska ("subject propert~'). As of the 

assessment date the property consisted of 20 acres of unimproved 

land in Lincoln County, Nebraska, with .48 acres of county road 

included in that 20 acres. (E6) : 

The Taxpayer purchased the subject property in the month of 

November 1998 for $10,000. (E2). The Nebraska Court of Appeals 
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has held that "[i]t is true that the purchase price of property 

may be taken into consideration in determining the actual value 

thereof for assessment purposes, together with all other relevant 

elements pertaining to such issue; however, standing alone, it 

is not conclusive of the actual value of property for assessment 

purposes. Other matters relevant to the actual value thereof 

must be considered in connection with the sale price to determine 

actual value. Sale price is not synonymous with actual value or 

fair market v~lue." Forney v. Box Butte County Bd. of 

Equalization, 7 Neb. App. 417, 424, 582 N.W.2d 631, 637, (1998). 

According to the Property Record File the subject property 

was split off from a larger parcel of property in November of 

1998. (E6). Taxpayer's affidavit states that he was told by a 

local real estate broker that the price for grassland in Lincoln 

County ranged from $400 to $500 per acre in the Fall of 1998. 

Taxpayer's affidavit further states that the Taxpayer then made 

an offer to the owner of the subject property for the purchase of 

the subject property for $500 per acre. That offer was accepted. 

Taxpayer's affidavit states that the subject property was 

purchased from the Taxpayer's sister. 

Market value is defined as "The most probable price which a 

property should bring in a competitive and open market under all 

conditions requisite to a fair sale, the buyer and seller each 

acting prudently and knowledgeably, and assuming the price is not 
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affected by undue stimulus. Implicit in this definition is the 

consummation of a sale as of a specified date and the passing of 

the title from seller to buyer under conditions whereby: (1) 

buyer and seller are typically motivated; (2) both parties are 

well informed or well advised, and acting in what they consider 

their best interests; (3) a reasonable time is allowed for 

exposure in the open market; (4) payment is made in terms of 

United States dollars or in terms of financial arrangements 

comparable thereto; and (5) the price represents the normal 

consideration for the property sold unaffected by special or 

creative financing or sales concessions granted by anyone 

associated with the sale.n Property Assessment Valuation, Second 

Edition, 1996, pp. 18-19. 

The Taxpayer states in his affidavit that "[t]his 

transaction was an arms length transaction. [Taxpayer] did not 

request nor receive any reduction in price as a result of 

[Taxpayer's] relationship with [Taxpayer's sister.]n Black's Law 

Dicti?nary, Sixth Edition, defines "Arm's-lengthn as" [o]f or 

relating to dealings between two parties who are not related or 

not on close terms and who are presumed to have roughly equal 

bargaining power; not involving a confidential relationship.n 

(Emphasis added) . No evidence was presented to establish that 

the subject property was "listedn on the open market. 

Professionally accepted mass appraisal methods require that a 



reasonable time is allowed for exposure in the open market in 

order to qualify as an "arm's-length transact-ion." Property 

Assessment Valuation, Second Edition, 1996 p.18. 
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Taxpayer, in his affidavit, offers an opinion of value of 

$12,000 for ~he subject property as of the assessment date. The 

Nebraska Supreme Court has held that "[a]n owner who is familiar 

with his property and knows its worth is permitted to testify as 

to its value." U. S. Ecology v. Boyd County Ed. Of Equal., 256 

Neb. 7, 16, 588 N.W.2d 575, 581 (1999). In his affidavit 

Taxpayer states that $12,000 was the prior years assessment of 

the subject property and this is the basis of his opinion of 

value. The Nebraska Supreme Court has also held that "the prior 

years assessment is not relevant to the subsequent year's 

valuation." DeVore v. Ed. Of Equal., 144 Neb. 351, 13 N.W.2d 451 

( 194 4) . The Commission notes that the subject property was 

split off from a larger parcel of property for tax year 1999 and 

there would have been no "previous assessment" of the subject 

proper~y as a separate property. It would have been part of the 

larger property from which it was severed. (E6) . The valuation 

for the previous year would have encompassed the entire parcel 

from which the subject property was split and no valuation would 

have existed for the 20 acres of the subject property only. No 

information pertaining to the larger parcel from which the 

subject property was split is contained in the record before the 
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Commission. Based on these facts the Commission gives no weight 

to the prior years assessment, as reported by the Taxpayer, as a 

basis for the Taxpayer's opinion of fair market value. 

That Taxpayer offered as Exhibit 4 the Property Record File 

(" PRF'') of a. "comparable" property located in Section 9, Township 

15, Range 29, of Lincoln County, Nebraska ("Taxpayer's 

'comparable"') . The Taxpayer's "comparable" property, consisting 

of 104.95 acres, is over five times the size of the subject 

property, consisting of 20 acres. The Taxpayer's "comparable" 

property includes improvements consisting of a one story, single 

family residence and a pole shed. (E4). The subject property 

consists of only 20 acres of unimproved land. (E6). 

No evidence that the sale of the Taxpayer's "comparable" was 

an arm's-length transaction appears in the record before the 

Commission. Additionally, no evidence that the Taxpayer's 

"comparable" property was "listed" on the open market, as 

required to be an arm's-length transaction, appears in the record 

before the Commission. 

The Taxpayer's "comparable" property is located 

approximately 18 miles north and 4 miles east of the subject 

property. Professionally accepted mass appraisal methods say 

that" [n]o two parcels are exactly alike. They might be 

identical in size and physical characteristics, but each parcel 

has a unique location and is likely to differ from other parcels 
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in some way. Typical differences requiring adjustments are in 

time of sale, location, and physical characte-ristics." Property 

Assessment Valuation, Second Edition, 1999, p. 76. The size and 

location of the Taxpayer's "comparable" property are 

significantly different than the subject property. The 

Taxpayer's "comparable" property was sold approximately two years 

prior to the sale of the subject property. The Property Tax 

Administrator's 1999 Statistical Measures indicate that the 

market for residential property in Lincoln County has generally 

been increasing since the Fall of 1996. The Taxpayer has made no 

adjustments for the differences between the Taxpayer's 

"comparable" property and the subject property for location, size 

or time of sale as required by professionally accepted appraisal 

methodology. Therefore the Taxpayer's "comparable" property 

offered as Exhibit 4 does not meet professionally accepted 

appraisal requirements of comparability to be deemed comparable 

to the subject property. The Commission gives no weight to the 

Taxpayer's "comparable" property for the purpose of determining 

actual or fair market yalue of the subject property. 

Taxpayer offered the affidavit of a licensed Real Estate 

Broker ("Broker"). Nothing in the record before the Commission 

indicates that the Broker is a licensed Real Estate Appraiser. 

The Broker's affidavit states that "In [Broker's] opinion the 

fair market value of such 20 acre parcel at the time it was 
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purchased by [Taxpayer] in the fall of 1998 was $500 per acre. A 

sale comparable to the real estate purchased ·by [Taxpayer] 

occurred in the fall of 1996. . It consisted of 105 acres and 

sold for $39,000.00 which is $371.42 an acre. It consisted of 

sandhills and range land very similar to the property that 

[Taxpayer] purchased and supports [Broker's] above opinion of 

$500 an acre for [Taxpayer's] tract." The Broker's other 

statement that speaks to the terms of the sale of the subject 

property is the statement in his affidavit which says" [t]o the 

best knowledge of Affiant, this wan (sic) an arms length 

transaction." The "comparable" sale relied upon by the Broker is 

the sale of the property presented by the Taxpayer as Exhibit 4. 

The Broker offered no other basis for his opinion of value of the 

subject property. 

The Court of Appeals has held that "[i]t is well established 

that the value of the opinion of an expert witness is no stronger 

than the facts upon which it is based." Bottorf v. Clay Cty. Ed. 

Of Equal., 7 Neb. App. 162, 167, 580 N.W.2d 561, 565 (1998). 

From the entire record before it, the Commission concludes that 

the Broker is not an "expert" in this case and that his opinion 

of the actual or fair market value of the subject property is not 

clear and convincing evidence of the actual or fair market value 

of the subject property as of the assessment date. See, Crafton 
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v. Union Pacific RR. Co., 7 Neb. App. 793, 800, 585 N.W.2d 115, 

122 (1998). 

The County offered sale information for eight properties in 

the area of the subject property. (E9:1). That these sales were 

the sales in. Lincoln County that occurred between July 1, 1996 

and December 31, 1998 and had a total acreage between 5 and 35 

acres. (E9:1). That a summary of data on these sales is found 

below: 

SaJ.e Size SaJ.e SaJ.e Price Average PRF 
in Date Price Per Exhibit 

Acres Acre # 

A 14.98 9/1/98 $ 23,000.00 $ 1,535.00 E10 

B 10.01 10/1/97 $ 36,500.00 $ 3,646.00 Ell 

c 11.33 11/1/97 $ 18,000.00 $ 1,589.00 E12 

D 10.18 6/1/98 $ 16,000.00 $ 1,572.00 El3 

E 9. 7'6 7/1/96 $ 15,000.00 $ 1,537.00 E14 

F 5.63 5/1/97 $ 14,000.00 $ 2,487.00 E15 

G 5.00 5/13/98 $ 19,500.00 $ 3,900.00 E16 

H 5.00 12/1/97 $ 18,000.00 $ 3,600.00 E17 I 

Average 8.90 N/A N/A $ 2,483.25 N/A I 

The assessed value per acre of the subject property is $1428 

per acre ($28,550 assessed value 20 acres). This is a lower 

per acre value that the sale price per acre of any of the 

County's comparable properties as shown above. 

Exhibit 18 is a map of Lincoln County with a set of base 

acre values laid out on it. Exhibit 19 consists of a list of 



multipliers to be used to adjust the assessed value for sizes 

greater or less than one acre in size. From Exhibit 18 the 

Assessor took a base value for the subject property and 

multiplied that value by the number of acres of the subject 

property. (E6) . This value was multiplied by a "multipliern 
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taken from Exhibit 19 based on the size of the subject property. 

(E6). This calculation resulted in the assessed valuation of 

$28,550 for the subject property. (E6) . It should be noted that 

by following the calculation as listed above will arrive at the 

County's assessed value (20 acres- .48 acres of road= 19.52 

acres x $6,500 base value= $126,880 x .225 "multipliern = 

$28,548, rounded to $28,550). The calculation was written out 

incorrectly on the Property Record File for the subject property, 

but the final assessed value is correct. (E6) . This calculation 

was performed on each of the County's Comparable properties using 

the appropriate factors. (E10 thorough and including E17). 

The Taxpayer failed to adduce sufficient clear and 

convincing evidence of actual or fair market value of the subject 

property to demonstrate that the valuation placed on his land by 

the Lincoln County Board of Equalization was grossly excessive 

and was the result of a systematic exercise of intentional will 

or failure of plain duty and not mere errors in judgment. See, 

US Ecology, Inc. v. Boyd County Bd of Equalization, 256 Neb. 7, 

15, 588 N.W.2d 575, 581 (1999). The Taxpayer failed to adduce 
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sufficient clear and convincing evidence to overcQme the 

presumption in favor of the County. See, US Ecology, Supra. 

That therefore the Commission, based on the entire record before 

it, finds and determines that the decision of the Lincoln County 

Board of Equ~lization shall be affirmed. 

IV. 
CONCLUSIONS OF LAW 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission 

is set forth in Neb. Rev. Stat. §77-5007 (1999 Supp.). 

B. 
STANDARD OF REVIEW 

The Commission is required to affirm the decision of the 

County unless evidence is adduced establishing that the action of 

the County was unreasonable or arbitrary. Neb. Rev. Stat. §77-

5016(7) and Neb. Rev. Stat. §77-1511 (Reissue 1996). The 

Nebraska Supreme Court, in interpreting the latter statute, has 

held that "There is a presumption that a board of equalization 

has faithfully performed its official duties in making an 

assessment and has acted upon sufficient competent evidence to 

justify its action. That presumption remains until there is 

competent evidence to the contrary presented, and the presumption 
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disappears when there is competent evidence on appeal to the 

contrary. From that point on, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact 

based upon all the evidence presented. The burden of showing 

such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." US Ecology, Inc. v. Boyd 

County Bd of Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 

( 1999) . 

The Court has also held that "In an appeal to the county 

board of equalization or to [the Tax Equalization and Review 

Commission] and from the [Commission] to this court, the burden 

of persuasion imposed on the complaining taxpayer is not met by 

showing a mere difference of opinion unless it is established by 

clear and convincing evidence that the valuation placed upon his 

property when compared to valuations placed on other similar 

property is grossly excessive and is the result of a systematic 

exercise of intentional will or failure of plain duty, and not 

mere errors of judgment." US Ecology, Inc. v. Boyd County Bd of 

E qua 1 i z a t i on , 2 5 6 Neb . 7 , 15 , 5 8 8 N . W . 2 d 57 5 , 5 8 1 ( 1 9 9 9 ) . 

c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission, from the entire record before it, concludes 

as a matter of law that it has jurisdiction over both the parties 

and the subject matter of this appeal. 
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V. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Lincoln County Board of 

Equalization which denied Taxpayers' protest is affirmed. 

2. That Taxpayer's rural residential real property known as PT. 

W~ of Section 9, Township 12, Range 30 consisting of 

approximately 20 acres in Lincoln County, Nebraska, shall be 

valued as follows for tax year 1999: 

Land $28,550 

Improvements $ -0-

Total $28,550 

3. That this decision, if no appeal is filed, shall be 

certified to the Lincoln County Treasurer, and the Lincoln 

County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996) . 

4. That this decision shall only be applicable to tax year 

1999. 
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5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 5th day of October, 2000. 

Mark P. Reynolds, Chairman 

Sea~ 


