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The Nebraska Tax Equalization and Review Commission ("Commission") called the 

above-captioned case for a hearing on the merits of the appeal in the City of Omaha, Douglas 

County, Nebraska, on the 6th day of December, 1999, pursuant to a Notice of Hearing issued the 

24th day of September, 1999. 

John J. "Jack" Freeling, ("Taxpayer") appeared personally at the hearing, and the 

Douglas County Board of Equalization appeared through Timonty J. Buckley, Deputy Douglas 

County Attorney. During the hearing, the Commission took judicial notice of certain 

information, and each of the par:ties was afforded the opportunity to present evidence and 

argument. Each party was also afforded the opportunity to cross-examine witnesses of the 

opposing party as required by law. 

Neb. Rev. Stat. §77-5018 (1998 Cum. Supp.), requires that every final decision and 

order entered by the Commission which is adverse to a party be stated in writing or on the record 

and be accompanied by findings of fact and conclusions of law. The Commission, after 

receiving the exhibits and hearing evidence and argument, entered its Findings of Fact, 

Conclusions of Law, and a Final Order on the merits of the appeal in this case, which were in 

substance as follows: 
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FINDINGS OF FACT 

From the record, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

I. That Taxpayer is the owner of record of certain residential real property legally described 

as Lot 7, Block II, Dolls I Rockbrook Addition, more commonly known as 3505 South 

I 081
h Street, Omaha, Douglas County, Nebraska ("subject property"). 

2. That the Douglas County Assessor ('·Assessor") proposed valuing the subject property in 

the amount of $80,300 for purposes of taxation as of January I, 1999 ("assessment 

date"). (El ). That thereafter, the Commission, pursuant to Neb. Rev. Stat. §77-5023 

( 1998 Cum. Supp.), ordered an 8% increase to the valuation of urban residential real 

property in the City of Omaha, Douglas County, Nebraska, which would result in an 

ass·essed value of approximately $86,700. (E3: 1). 

3. That Taxpayer timely filed a protest of that valuation, and requested that the subject 

property be reduced. 

4. That the County granted the protest in part and determined that the actual or fair market 

value ofthe subject property as ofthe assessment date was $84,000. (El). 

5. That thereafter, the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 

6. That neither Party made the Taxpayer's Form 422 a part of the record. That neither Party 

made the Report ofthe Action ofthe County, required by Neb. Rev. Stat. §77-1502 (1998 

Cum. Supp.), a part of the record in the case. 
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=1-: That therefore the Commission was unable to ascertain from the record before it what 

issues the Taxpayer raised before the County, and was further unable to determine the 

basis for the County's reduction in the assessed value of the subject property as of the 

assessment date. 

8. That the issue of subject matter jurisdiction is critical to the proceedings. "The fact is 

that lack of jurisdiction may exist even where the parties submit an issue to an 

administrative agency in the mistaken belief that the agency has statutory authority to 

resolve it. The parties' understanding or intentions are irrelevant to the issue of whether 

the Commission had jurisdiction, since the parties cannot confer subject matter 

jurisdiction upon a tribunal by either consent or acquiescence. There is, accordingly, no 

'presumption' that the Commission had jurisdiction." Arcadian Fertilizer, L.P. v. Sarpy 

County Bd. of Equal.. 7 Neb. App. 499, 504- 505, 583 N.W.2D 353, 356- 357 ( 1998). 

(Citations omitted). 

9. That after the Commission raised these concerns, the Parties stipulated that the two issues 

before the Commission are (1) whether the assessed value of the subject property as 

determined by the County represents actual or fair market value; and (2) whether the 

assessed value of the subject property was equalized with comparable property by the 

County as required by Neb. Rev. Stat. §77-1501 (1998 Cum. Supp.). 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the Taxpayer alleged that the actual or fair market value of the subject property was 

adversely impacted by industrial development south oflnterstate 80. 
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2: That the Taxpayer alleged that the actual or fair market value of the subject property was 

adversely impacted by a change the street parking on the north side of his property. That 

the subject property is located on the southeast comer of the intersection of 1 08th and 

Grover. That although parking is restricted on the south side of Grover Street (adjacent 

to the subject property), on-street parking is available on part of the north side of Grover 

Street, and further Taxpayer has a two-car garage and driveway wide enough for two 

cars. 

3. That the Taxpayer also alleged that the actual or fair market value of the subject property 

was adversely impacted by the traffic from the presence of a Group Home in 

neighborhood of the subject property. That the Group Home is located at least 4 blocks 

from the subject property. 

4. That the only evidence of actual or fair market value offered by the Taxpayer was 

adduced during cross-examination, when the Taxpayer testified that he would advertise 

the property for sale for $90,000, "just to see if he could get it," but would accept 

$84,000 for the subject property. 

5. That the Taxpayer offered no evidence that the County failed to equalize the assessed 

value ofthe subject property as required by Neb. Rev. Stat. §77-1501 (1998 Cum. Supp.). 

6. That "comparable properties" share similar quality; style; age; size, amenities; functional 

utility; and physical condition. Property Assessment and Valuation, 2nd Ed., p. 98. 

7. That Exhibit 2 demonstrates that when compared to "comparable" property, the subject 

property is not overvalued. 



3: That Exhibit 8 demonstrates that the value of the subject property as determined by the 

County when compared to comparable properties has been equalized with the value of 

those comparable properties. 
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9. That based on the entire record before it, the Commission finds and determines that the 

actual or fair market value of the subject property as of January 1, 1999, was at least 

$84,000. 

10. That this assessed value was equalized with the assessed value of comparable property. 

11. That from the entire record before the Commission, the decision of the County was 

neither unreasonable nor arbitrary. 

12. That therefore the decision of the County must be affirmed. 

CONCLUSIONS OF LAW 

I. That the Commission has jurisdiction over the parties and the subject matter of this 

appeal. 

2. That the Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm 

the decision of the County unless evidence is adduced establishing that the action of the 

County was unreasonable or arbitrary. 

3. That "There is a presumption that a board of equalization has faithfully performed its 

official duties in making an assessment and has acted upon sufficient competent evidence 

to justify its action. That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is competent evidence on 

appeal to the contrary. From that point on, the reasonableness of the valuation fixed by 
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the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal 

from the action of the board." Kawasaki kfotors v. Lancaster Cty. Ed. Of Equal., 7 Neb. 

App. 655, 664, 584, N.W.2d 63, 69 (1998). (1998). 

4. That the appraisal of real estate is not an exact science. }.1atter of Bock's Estate, 198 

Neb.121, 124,251 N.W.2d872.874(1977). 

5. That based on the entire record before the Commission, insufficient evidence has been 

adduced to establish that the action of the County in this case was unreasonable or 

arbitrary. 

6. That as a matter of law the Taxpayer has NOT met the burden of persuasion as required 

by Kawasaki Motors. supra. 

7. That based on the entire record before the Commission, the Commission must, and 

hereby does, conclude as a matter oflaw that the decision of the Douglas County Board 

of Equalization which set the assessed value of the subject property for tax year 1999 was 

neither unreasonable nor arbitrary. 

8. That therefore the decision ofthe Douglas County Board of Equalization must be 

affirmed. 

ORDER 

1. That the order of the Douglas County Board of Equalization setting the assessed value of 

the subject property for tax year 1999 is affirmed. 
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2: That Taxpayer's residential real property legally described as Lot 7, Block 11, Dolls 

I Rockbrook Addition, more commonly known as 3 505 South I 081
h Street, Omaha, 

Douglas County, Nebraska ("subject property") shall be valued as follows for tax year 

1999: 

Land $I2,000 

Improvements $72,000 

Total $84,000 

3. That this decision, if no appeal is filed, shall be certified to the Douglas County 

Treasurer, and the Douglas County Assessor, pursuant to Neb. Rev. Stat. §77-151I 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year I999. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

The above and foregoing Findings of Fact, Conclusions of Law, and Order were approved 

by a quorum of the Commission, and entered of record on the 6th day of December, 1999, 

and are therefore deemed to be the Order of Commission in this case, pursuant to Neb. 

Rev. Stat. §77-5005(5). (1998 Cum. Supp.) 

Signed and sealed this 8th day of December, 1999. 

SEAL Mark P. Reynolds, Chairman 


