
BEFORE THE NEBRASKA TAX EQUALIZATION 
AND REVIEW COMMISSION 

HOWARD L. WILKINSON, 

Appellant, 

vs. 

JOHNSON COUNTY BOARD OF 
EQUALIZATION, 

Appellee. 

CASE N0.99R-21 

ORDER DISMISSING 
APPEAL FOR 

WANT OF JURISDICTION 

The Nebraska Tax Equalization and Review Commission ("Commission") called the 

above-captioned case for a hearing on the merits of the appeal in the City of Lincoln, Lancaster 

County, Nebraska, on the 11th day of January, 2000, pursuant to a Notice of Hearing issued the 

1Oth day of November, 1999. 

Howard L. Wilkinson ("the Taxpayer") appeared personally at the hearing, and the 

Johnson County Board of Equalization ("County") appeared through counsel, Steven J. Mercure, 

the Johnson County Attorney. During the hearing, the Commission took judicial notice of 

certain information, and each ofthe parties was afforded the opportunity to present evidence and 

argument. Each party was also afforded the opportunity to cross-examine witnesses of the 

opposing party as required by law. 

Neb. Rev. Stat. §77-5018 (1998 Cum. Supp.), requires that every final decision and order 

entered by the Commission which is adverse to a party be stated in writing or on the record and 

be accompanied by findings of fact and conclusions of law. The Commission, after receiving the 

exhibits and hearing evidence and argument, found and determined as follows: 
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I. 
FINDINGS OF FACT 

A. 
PROCEDURAL FINDINGS 

1. That the Taxpayer is the owner of record of certain real property as described in the 

petition ("subject property"). 

2. That the Johnson County Assessor ("Assessor") proposed valuing the subject property 

for purposes of taxation for tax year 1999 in the amount of $182,755. (E I). 

3. That Taxpayer timely protested that determination of value to the Johnson County Board 

of Equalization ("County"). (E 1 ). 

4. That the Taxpayer testified that the only issue before the County was the valuation of the 

house. 

5. That the County denied the protest. (E I). 

· 6. That Taxpayer timely filed an appeal of that decision to the Commission. (E 1 ). 

7. That at the close ofthe Taxpayer's case, the County moved to dismiss the case for want 

of jurisdiction. 

8. That from the entire record, the Commission finds and determines that the Taxpayer has 

not adduced any evidence of actual or fair market value of the subject property. 

9. That the Taxpayer alleged that the only two issues before the Commission are ( 1) the 

Commission's Order Adjusting Values in Case Number 99EP-49; and (2) Taxpayer's 

request that the assessed value of his residence be equalized with residential real property 

located in the Village of Lewiston, in Pawnee County, Nebraska. 
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10. That Taxpayer later admitted that the County had no jurisdiction to equalize assessments 

between counties. 

B. 
PROCEDURAL FINDINGS AND FACTUAL CONCLUSION 

1. That the Commission issued its Order Adjusting Values for Johnson during the 

Commission's 1999 equalization proceedings on May 13, 1999. 

~· That the Order reduced the assessed value of residential real property within the County 

by 6% for 1999. That the effect of this Order was to reduce the median assessed value of 

residential real property from 103% to 96%. Order Adjusting Values at p. 7. 

3. That the County did not petition the Commission to adjust values of any class of property 

within the County for tax year 1999 under the provisions of Neb. Rev. Stat. §77-1504.0 1 

(1998 Cum. Supp.). 

II. 
ANALYSIS 

A. 
COLLATERAL ATTACK OF COMMISSION ORDERS 

Taxpayer's argument as to the first issue constitutes a collateral attack of the 

Commission's Order of May 13, 1999. The question ofthe Commission's authority to review its 

own order is essentially one of jurisdiction. "Jurisdiction is the inherent power or authority to 

decide a case ... " Wickersham v. State, 218 Neb. 175, 183; 354 N.W.2d 134, 140 (1984). The 

Commission only has that "authority" which is specifically conferred upon it by the Constitution 

of the State ofNebraska, the Nebraska State Statutes, or by the construction necessary to achieve 
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the purpose of the relevant provisions or act. See, e.g., Grand Island Latin Club v. Nebraska 

Liquor Control Commission, 251 Neb. 61, 554 N.W.2d 778 (1996). 

The Order was issued while the Commission was exercising its constitutional duty to 

equalize assessments. The Nebraska Constitution, in Article IV, Section 28; states that "The 

Commission shall have power to review and equalize assessments of property for taxation within 

the state and shall have such other powers and perform such other duties as the Legislature may 

provide." A similar question was raised when the State Board of Equalization and Assessment 

exercised equalization authority. The Supreme Court, in Adams v. State Board of Equalization 

and Assessment, 252 Neb. 847, 566 N.W.2d 392 (1997) held that "When a judgment is attacked 

in a way other than by proceeding in the original action to have it vacated, reversed, or modified, 

or by proceeding in equity to prevent its enforcement, the attack is a collateral attack." Adams 

supra, at 853, 397. The Supreme Court also held that" ... the actions ... of the state board of 

equalization ... are in their nature quasi judicial, and are not subject to collateral attack except 

upon grounds of fraud, actual or constructive, or for the exercise of a power not conferred upon 

them by statute ... "Adams, supra, at 854, 397. 

The Nebraska Court of Appeals has also noted that: 

"The fact is that lack of jurisdiction may exist even where the 

parties submit an issue to an administrative agency in the mistaken 

belief that the agency has statutory authority to resolve it. The 

parties' understanding or intentions are irrelevant to the issue of 

whether the Commission had jurisdiction, since the parties cannot 

confer subject matter jurisdiction upon a tribunal by either consent 
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or acquiescence. There is, accordingly, no 'presumption' that the 

Commission had jurisdiction." 

Arcadian Fertilizer, L.P. v. Sarpy County Bd. of Equal., 7 Neb. App. 499, 504- 505, 583 N. W. 

2D 353, 356- 357 (1998). (Citations omitted). 

The Commission, in light of the applicable case law, finds and determines that the 

Taxpayer's challenge of the Commission's Order of May 13, 1999, constitutes a collateral 

attack. over which the County had no jurisdiction. This Commission therefore lacks subject 

matter jurisdiction over the issue as well. 

B. 
AUTHORITY OF THE COUNTY 

TO EQUALIZE VALVES BETWEEN COUNTIES 

As noted above, administrative agencies have only that authority specifically conferred 

upon them·by statutes or by construction necessary to achieve the purpose of the relevant act. 

Arcadian Fertilizer, supra. The County Board of Equalization, at the time this protest was filed, 

was required to "fairly and impartially equalize the values of all items of real property in the 

county so that all real property is assessed uniformly and proportionately." Neb. Rev. Stat. §77-

1501 (1999 Supp.) (Emphasis added). Nothing in the statute allows a county board of 

equalization to equalize the assessed value of the subject property with the assessed values of 

similar property in a different county. Taxpayer offered no evidence or argument to contradict 

this position. The Commission must, under these circumstances, conclude that the County had 

no authority to equalize assessments between the classes of property within the County and 

classes of property outside the County. Since the County did not have subject matter 
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jurisdiction, this Commission cannot acquire subject matter jurisdiction over this issue. 

CONCLUSIONS OF LAW 

I. That "If the court from which an appeal was taken lacked jurisdiction, the appellate court 

acquires no jurisdiction." State v. Erb, 6 Neb. App. 672, __ , 576 N.W.2d 839, 842-

843 (1998). 

2. That pursuant to Bottorf v. Clay County Board of Equalization, 7 Neb. App. 162 ( 1998), 

"Based upon the applicable law, the Board need not put on any evidence to support its 

valuation of the property at issue unless the taxpayer establishes the Board's valuation 

was unreasonable or arbitrary." Given this mandate, the Commission must grant the 

County's Motion to Dismiss as a matter of law. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED: 

I. That this appeal is dismissed with prejudice. 

2. That this decision, if no appeal is filed, shall be certified to the Johnson County 

Treasurer, and the Johnson County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

3. That this decision shall only be applicable to tax year 1999. 
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4. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

The above and foregoing Findings of Fact, Conclusions of Law, and Order were approved 

by a quorum of the Commission, and entered of record on the 11 tn day of January, 2000, 

and are therefore deemed to be the Order of Commission in this case, pursuant to Neb. 

Rev. Stat. §77-5005(5). (1998 Cum. Supp.) 

Signed and sealed this 11th day of January, 2000. 

SEAL Mark P. Reynolds, Chairman 


