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SUMMARY OF DECISION 

The Commission vacates and reverses the decision of the 

Cuming County Board of Equalization which denied Taxpayer's 

protest, and grants Taxpayer's request for a reduction in the 

assessed value of the subject property. 
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NATURE OF THE CASE 

Gerald L. Kubik ("Taxpayer") owns certain residential real 

property located in Cuming County, Nebraska. Taxpayer filed a 

protest with the Cuming County Board of Equalization ("County") 

alleging that the property was overvalued and not equalized with 

similar properties in Cuming County. By way of relief, Taxpayer 

requested that the proposed valuation be reduced. The County 

denied the protest, from which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as 

authorized by Neb. Rev. Stat. §77-5016(5) (2000 Cum. Supp.) 

without objection: the Commission's Case File for Case No. 99R-

28; the Tax Equalization and Review Commission's Brochure; the 

Nebraska Constitution; the Nebraska State Statutes and the 

amendments to those statutes; Title 442, Nebraska Administrative 

Code (the Tax Equalization and Review Commission's Rules and 

Regulations); Title 350, Nebraska Administrative Code (Department 

of Property Assessment and Taxation's Rules and Regulations); 

Title 298, Nebraska Administrative Code (the Real Estate 

Appraiser Board's Rules and Regulations); 1999 Reports and 

Opinions of the Property Tax Administrator for Cuming County; the 

2000 Formal Plan of Equalization; the 1999 Statewide Equalization 

Proceedings; the Nebraska Real Estate Appraiser Board 
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Certification Requirements; the Nebraska Real Estate Appraiser 

Board Education Core Curriculum; the Marshall Swift Residential 

Cost Handbook; the Marshall Swift Residential Cost Handbook 

Historical Information; the Nebraska Assessor's Reference Manual, 

Reissue 1999 (Volumes 1 and 2); four standard reference works 

published by the International Association of Assessing Officers: 

Property Assessment Valuation, Second Edition (1996); Property 

Appraisal and Assessment Administration (1990); Glossary for 

Property Appraisal and Assessment (1998); and Mass Appraisal of 

Real Property (1999); the Dictionary of Real Estate Appraisal, 

3rd Ed., Appraisal Institute (1993); the Uniform Standards of 

Professional Appraisal Practice (2000); and Black's Law 

Dictionary, Sixth Ed., West Publishing Co. (1999). 

The Commission also received certain exhibits and testimony 

during the course of the hearing. The receipt of Exhibit 24 was 

denied based on the objection of the County. 

I. 
ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502(2000 Cum. Supp.) requires a 

taxpayer to identify the issues to be presented to the County 

Board of Equalization. The Commission's jurisdiction is limited 

to those issues presented to the County Board of Equalization and 

those issues sufficiently related in content and context to be 
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deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 

357 (1998). The issues before the Commission are, therefore, 

Taxpayer's allegations that: 

"1. Comparable properties which recently sold 

have been assessed at their sale price." 

"2. Assessed valuation is substantially 

higher than market value." (E1, Case File). 

II. 
FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider 

only that evidence which has been made a part of the record 

before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016(3) (2000 Cum. Supp.). The Commission 

may, however, evaluate the evidence presented utilizing its 

experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016(5) (2000 Cum. Supp.). 

From the pleadings and the evidence contained in the record 

before it, the Commission finds and determines as follows: 
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A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner.of record of certain residential 

real property located in the village of West Point, Cuming 

County, Nebraska ("subject property"). 

2. That the Cuming County Assessor (uAssessor") proposed 

valuing the subject property for purposes of taxation in the 

amount of $13,975 for the land component and $19,410 for the 

building·component, a total valuation of $33,385 as of 

January 1, 1999 (uassessment date") . (E1) . 

3. That Taxpayer timely filed a protest of the proposed 

valuation, and requested that the subject property be valued 

in the amount of $20,031 for a total valuation as of the 

assessment date (E1). 

4. That the County denied the protest. (E1) . 

5. That thereafter, the Taxpayer timely filed an appeal of the 

County's decision to the Commission. (Appeal Form). 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property consists of a one and one-half 

story, single-family residence located in the Village of 

West Point, Nebraska. That there is also a detached garage 

located on the subject property. 
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2. That Taxpayer offered as Exhibit 3 a written appraisal 

prepared by a real estate appraiser ("Taxpayer's 

Appraiser"). That the Taxpayer's Appraiser is a Nebraska 

Certified General Appraiser. That Taxpayer's Appraiser 

appeared personally and testified at the hearing before the 

Commission. 

3. That at the request of the Taxpayer, the Taxpayer's 

Appraiser only utilized the Sales Comparison Approach to 

determine the value of the subject property. (E3:3). 

·4. That the appraisal had an effective date of June 1, 1999. 

(E3:3). That the Taxpayer's Appraiser testified that the 

determination of value as of June 1, 1999 would be unchanged 

if the effective date of the appraisal was correlated to the 

assessment date. 

5. That the Taxpayer's Appraiser determined that the actual or 

fair market value of the subject property, as correlated to 

the assessment date, was $24,000. (E3:3). 

6. That the Taxpayer's Appraiser made no adjustments for time 

of sale to any of the three sale properties utilized as 

"comparable" sales. (E3:18). 

7. That Taxpayer's Appraiser testified that he had conducted a 

market study of the Village of West Point and had determined 

that the residential real estate market was stable, neither 

increasing or decreasing. 



-7-

8. That Taxpayer's Appraiser testified that there was little to 

no difference in the neighborhoods in the Village of West 

Point, and that therefore he made no adjustments to the sale 

prices of the three "comparable" sales based on their 

location as compared to that of the subject property. 

9. That the Assessor's Office has established two different 

square foot values for the land component of real property 

located in the Village of West Point. (E18). That 

properties located to the west of Mill Street in the Village 

of West Point are value at $.60 per square foot and 

properties located to the east of Mill Street are valued at 

$1.25 per square foot. (E18). 

10. That the County's Appraiser testified that the differences 

in land value between properties to the west of Mill Street 

and properties to the east of Mill Street were due to the 

fact that the western part of the Village of West Point is 

in a flood plain and the eastern part is not. That no other 

explanation for this drastic difference in land valuation 

appears in the record before the Commission. That no 

evidence was adduced to support this contention. 

11. That all of the "comparable" sales utilized by the 

Taxpayer's Appraiser are located to the east of Mill street 

in West Point the same as the subject property. That 

therefore there would be no need for an adjustment to the 
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land value of the "comparable" sales utilized by the 

Taxpayer's Appraiser to make them comparable to the subject 

properties for the per square foot valuation difference 

established by the County. 

12. That Taxpayer's Appraiser testified that one- and one-and

one-half story residential properties are not as desirable 

in the market as ranch style residential properties in the 

Village of West Point. 

13. That Taxpayer's Appraiser testified that because of the 

difference in the markets for ranch style residential 

properties and one and one-half story residential 

properties, these two styles of residential property are not 

comparable to each other without an adjustment. 

14. That from the entire record before it, the Commission finds 

and determines that this testimony is more credible than 

that offered by the County on this issue. 

15. That the Taxpayer's Appraiser determined that the subject 

property has an effective age of fifty years; sale 1 has an 

effective age forty-two years; sale 2 has an effective age 

of forty-five years and sale 3 has an effective age of forty 

seven years. (E3:18). 

16. That the Taxpayer's Appraiser testified that the difference 

between a fifty-year effective age and a forty-two year 

effective age could cause a substantial difference in value. 
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That in his appraisal the Taxpayer's Appraiser utilized a 

difference of $1,000 pe~ year adjustment to account for the 

difference in the effective age between the subject property 

and the comparable properties. (E3:18). 

17. That "comparable" sale 2 utilized by the Taxpayer's 

Appraiser was a Housing and Urban Development sale. ( E6) • 

That the record before the Commission does not contain any 

evidence establishing that this sale was an arms-length 

transaction where the price paid represented actual or fair 

market value. 

18. Sale 1 and sale 3 utilized by the Taxpayer's Appraiser are 

both one and one-half story, single-family residential 

properties, of the same quality of construction and 

condition as the subject property. (E3: 18) . 

19. That the subject has an economic life of 100 years, sale 1 

has an economic life of 100 years and sale 3 has an economic 

life of 120 years. (E3:18). That this demonstrates that 

the date of construction of the two comparable sales is very 

close to the subject property. 

20. That the subject property has 1,470 square feet of living 

area, sale 1 has 1,302 square feet and sale 3 has 1,440 

square feet. (E3:18). 

21. That from the entire record before it, the Commission finds 

and determines that the Taxpayer's Appraiser's "comparables" 
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1 and 3 are in fact "comparable" to the subject property, as 

the term "comparable" is defined under professionally 

accepted mass and fee appraisal methodologies. 

22. That the sales price of sale 1 was $27,000 and the sales 

price of sale 3 was $25,000. (E3:18). 

23. That after the Taxpayer's Appraiser adjusted the sales 

prices for di!ferences between the subject property and the 

comparable sales the adjusted sale price of sale 1 was 

$25,000 and the adjusted sale price of sale 3 was $23,900. 

(E3:18). 

24. That therefore the indicated actual or fair market value of 

the subject property under the Taxpayer's Appraiser's Sales 

Comparison Approach should fall within the range of $23,900 

and $25,000. 

25. That Taxpayer's only other evidence of actual or fair market 

value included his testimony that the Taxpayer has lived in 

the Village of West Point and owned the subject property for 

approximately 12 years. 

26. That the Taxpayer purchased the subject property for 

approximately $17,000, and put in a new furnace for $8,500. 

That Taxpayer did not indicate, however, when the new 

furnace was installed in the subject property. 

• 
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27. That Taxpayer testified that he has not been involved with 

any other real estate transaction since he purchased the 

subject property. 

28. That Taxpayer testified that the real estate market in West 

Point, Nebraska had been declining during the 36 months 

prior to the assessment date. 

29. That Taxpayer admitted that he did not have an opinion of 

value of the subject property as of the assessment date. 

30. That the County's evidence of actual or fair market value 

for the subject property as of the assessment date was based 

almost exclusively on computer generated information. That 

this information included "comparable" property information 

generated by the Assessor's software utilized in determining 

the assessed value of the subject property. (E8). That 

this computerized information consisted of a printout which 

listed criteria which, according to the computerized 

assessment program, were most relevant to the Sales 

Comparison Approach. (E8:3). 

31. That the printout listed information pertaining to five 

"comparable" properties in Cuming County, Nebraska. That 

the computerized assessment program made certain adjustments 

to the assessed value of the "comparable" properties based 

on differences between the subject property and the 

"comparable" properties. (E8:3). 
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32. That the "most comparable" of the County's "comparable" 

properties, according to the computerized assessment 

program, is of the same quality of construction, style and 

condition as the subject property. (E8:3). That, however, 

the County's Appraiser testified that the property picked by 

the computerized assessment program as the "most comparable" 

to the subject property was not actually comparable to the 

subject property. 

33. That the County's "most comparable" property is a "two

family residence" while the subject property is a single-

family residence. (E9) • 

34. That both the "next most comparable" and the "3rct most 

comparable" properties picked by the computerized assessment 

program are of higher quality of construction than the 

subject property. (E8:3). That the computerized assessment 

program made an adjustment to the comparable properties for 

a difference in the quality of construction, but no evidence 

was adduced by the County to explain the basis of these 

adjustments. That both of these properties are listed as 

being of better condition than the subject property (ElO, 

Ell), but no adjustment were made to any of the County's 

"comparable" sales for differences in condition between the 

"comparable properties" and the subject property. 
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35. That contrary to the County's computer generated 

information, the County's Appraiser testified that, in his 

opinion, the "4th most comparable" property was in fact the 

most "comparable" of the computer generated properties to 

the subject property. (El2). 

36. That while the County's Appraiser testified that this 

property was the most comparable to the subject property, 

the "4th most comparable" property is of a higher quality of 

construction than the subject property, and the same 

unexplained adjustment was made to make it "comparable" to 

the subject property which is of a lower quality of 

construction. That the County's Appraiser further testified 

that the "4th most comparable" property was on the west side 

of Mill Street while the subject property was on the east of 

Mill Street. That therefore the per square foot value of 

the land component of the "4th most comparable" property 

would be more than twice as much as that of the subject 

property. That the computerized assessment program made an 

adjustment to the value of the land component of the "4th 

most comparable" property, but no one testified as to the 

basis for this adjustment. (E.8:3). 

37. That the "sth most comparable" property picked by the 

computerized assessment program was of a higher quality of 

construction than the subject property and was located on 
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the west side of Mill Street giving it a lower land value 

than the subject property. That adjustments were made to 

the value of the "5th most comparable" property, but these 

adjustments were not explained in the record before the 

Commission. 

38. That adjustments were made to the value of the "comparable" 

properties picked by the computerized assessment program, 

but that the record before the Commission contains no 

evidence to explain how those adjustments would make the 

"comparable" properties comparable to the subject property. 

39. That the Commission finds and determines that the 

"comparable" properties picked by the computerized 

assessment program are not truly comparable to the subject 

property, as the term "comparable property" is defined under 

professionally accepted mass or fee appraisal methodologies. 

40. That therefore the Commission can give no weight to the 

determination of the assessed value of the subject property 

arrived at under the computerized assessment program used by 

the Assessor. 

41. That the County also offered the Property Record Cards for 

five other properties in the Village of West Point. 

El 7, E23) . 

(E14 -
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42. That the information provided for these Property Record 

Cards does not indicate on which side of Mill Street any of 

the properties are located. 

43. That the property in Exhibit 14 is of a higher quality of 

construction than the subject property. 

44. That the property in Exhibit 15 is a ranch style or one

story residential property while the subject property is a 

one and one-half story residential property. 

45. That the property in Exhibit 16 is a one-story, ranch style 

residential property, built in 1942, and in better condition 

than the subject property. 

46. That the property is Exhibit 17 is of a higher quality of 

construction, built in 1920, and in better condition than 

the subject property. 

47. That the information provided as a Property Record Card in 

Exhibit 23 contains no information indicating the year 

built, effective age, size, _style, quality of construction 

or condition of the "comparable" property. 

48. That from the limited record before it, the Commission 

cannot conclude that any of the properties described in the 

Property Record Cards presented by the County, are 

"comparable" to the subject property. (E14 - E17, E23). 

49. That therefore the Commission can attribute no weight to 

this evidence. 
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50. That the Commission notes that the Property Record File 

presented for the subject property contains more information 

than the Property Record Cards presented for any of the 

other properties. (ES). That the Property Record Card 

presented as Exhibit 23 is different than any of the other 

Property Record Cards presented as evidence to the 

Commission. That no explanation was offered to account for 

the differences in information presented as Property Record 

Cards. 

51. That the County also presented the testimony of a 

"Registered" Real Estate Appraiser licensed by the State of 

Nebraska ("the County's Appraiser"). The County's Appraiser 

testified that he had conducted a personal inspection of the 

subject property. 

52. That the County's Appraiser testified that he had walked 

around the exterior of the subject property and had made a 

complete inspection of the exterior of the subject property. 

That the County's Appraiser testified that he did not 

inspect the interior of the subject property but that he 

left a "door hanger" questionnaire to be filled out and 

returned by the property owner concerning the interior 

finish of the subject property. 

53. That the County's Appraiser testified that the information 

collected concerning all residential properties in Cuming 
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County in 1997 was input into a computerized assessment 

program. That this information from the 1997 reappraisal 

was then utilized by the computer program to perform a Cost 

Approach and a Sales Comparison Approach analysis for each 

property which was used to determine the assessed value of 

the subject property. 

54. That the County's Appraiser testified that in his opinion 

the market for a one-story ranch style residential 

properties was the same as that for one and one-half story 

residential properties and that no adjustment was necessary 

for this factor. 

55. That County's Appraiser offered no other explanation of the 

adjustments made to the "comparable" properties by the 

computerized assessment program. 

56. That the County's Appraiser testified that his opinion of 

market value for the subject property was $35,140 as of the 

assessment date, based on the computerized assessment 

program. 

57. That the Assessor testified that the Taxpayer had not 

requested that the interior of the subject property be 

inspected. 

58. That the Assessor testified that her opinion .of the assessed 

value of the subject property was $35,140 as of the 
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59. That the Property Record File indicates that the assessed 

value of the subject property was $33,385 as of the 

assessment date. . (E8). That the Assessor testified that 

this was because the Cuming County Board of Equalization had 

adjusted the value of the subject property for tax year 1998 

and the assessed value had not been changed for tax year 

1999. 

60. That the Taxpayer testified that no one from the Assessor's 

Office had inspected the interior of the subject property. 

61. That the Assessor testified that no one from her office or 

from the Cuming County Board of Equalization had inspected 

the interior of the subject property. 

62. That the Assessor testified that no one from her office had 

requested permission of the Taxpayer to inspect the interior 

of the subject property. 

63. That the Assessor testified that her office had obtained 

information about the interior finish of the subject 

property from an outside source. That, however, the 

Assessor could not identify the source of this information. 

64. That the information listed by the County on the Form 422 in 

the box labeled "Basis for Action Taken" was the statement 

"A Motion was made by the Board to make no change to the '99 
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(E1). That the County Assessors Recommendation 

on the Form 422 was "No change in valuation for the 1999 Tax 

Year." (E1) . 

65. That from the entire record before the Commission, the 

County did not act on competent and credible evidence when 

it acted on the Taxpayer's Protest. 

66. That from the entire record before it, the Commission finds 

and determines that the County's evidence of value for the 

subject property as of the assessment date is not credible. 

67. That from the entire record before it, the Commission finds 

and determines that the actual or fair market value of the 

subject property as of the assessment date was $24,000. 

68. That therefore the assessed value of the subject property 

for tax year 1999 as determined by the County is not 

supported by the evidence. 

69. That sufficient clear and convincing evidence has been 

adduced to establish that the decision of the County was 

unreasonable and arbitrary. 

70. That therefore the decision of the County must be vacated 

and reversed. 



ANALYSIS 

A. 
Presumption in Favor of County 

Neb. Rev. Stat. §77-1511 (Reissue 1996) provides that the 

Commission shall affirm the action taken by a county board of 

equalization unless evidence is adduced establishing that the 

action taken by the county board was unreasonable or arbitrary. 

The Nebraska Supreme Court has held "that §77-1511 creates a 

presumption that a county board of equalization has faithfully 

performed its official duties in making an assessment and has 

acted upon sufficient competent evidence to justify its action. 

That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is 

competent evidence adduced on appeal to the contrary. From that 

point forward, the reasonableness of the valuation fixed by the 

county board becomes one of fact based on all the evidence 

presented." Garvey Elevators, Inc, v. Adams Cty. Ed. of Equal., 

261 Neb. 130, 136, N. W. 2d ( 2001) ( Citations omitted) . 

In Garvey the court found that the taxpayer did not overcome the 

presumption in favor of the decision of the county board. The 

taxpayer in Ga.rvey argued that the assessor never inspected its 

property and that therefore the 'presumption in favor of the 

county board was extinguished. See First Nat. Bank. v. Otoe 

Cty., 233 Neb. 412. 445 N.W.2d 880 (1989), Granger Brothers Co. 
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v. Board of Equalization, 180 Neb. 571, 144 N.W.2d 161 (1966). 

In Garvey however, the Supreme Court found that while the current 

assessor had not inspected the property, there was no evidence 

that the prior assessor, who was the one that set the value on 

the subject property, did not inspect the property and that 

therefore the taxpayer did not overcome the presumption in favor 

of the county. Garvey Elevators, Inc, v. Adams Cty. Bd. of 

Equal., 261 Neb. 130, 137, N.W.2d (2001). 

In the present case the Taxpayer testified that no one from 

the Assessor's office has inspected, or requested to be allowed 

to inspect, the interior of the subject property. The Assessor 

and the County's Appraiser also both testified that the 

Assessor's office had not inspected the interior of the subject 

property. Both the Assessor and the County's Appraiser admitted 

upon cross examination, that no one from the Assessor's office 

had requested to inspect the interior of the subject property. 

The Assessor testified that her office had received information 

pertaining to the interior finish of the subject property which 

was utilized in the assessment of the subject property. When 

asked where the information which was utilized in the assessment 

of the subject property came from, the Assessor could not recall, 

but she believed that it came from someone outside the Assessor's 

office, due to the way it was recorded in her records. 
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The Taxpayer has adduced clear and convincing evidence that 

no one from the Assessor's office inspected the interior of the 

subject property. The Nebraska Supreme Court has held that 

"[w]here the county assessor does not act upon his own 

information, or does not make a personal inspection of the 

property, any presumption as to the validity of the official 

assessment does not obtain." Grainger Bros. Co. v. County Bd. of 

Equalization of Lancaster Co., 180 Neb. 571, 580, 144 N. W. 2d 

161, 169 (1966). 

The County offered Exhibit 8, the Property Record File and 

computerized assessment program worksheets used by the County to 

assess the subject property. When asked about the adjustments to 

the "comparable" properties utilized by the computerized 

assessment program, the County's Appraiser could not offer any 

explanation as to why the adjustments were made. (E8). No one 

was able to explain the adjustments ma.de by the computerized 

assessment program to the "comparable" properties to make them 

comparable to the subject property. 

The only information listed by the County on the Form 422 in 

the box labeled "Basis for Action Taken" was the statement "A 

Motion was made by the Board to make no change to the '99 

valuation." (E1). The County Assessors Recommendation on the 

Form 422 was "No change in valuation for the 1999 Tax Year." 

(E1). The determination of the assessed value of the subject 



-23-

property by the County was based on information whose source was 

unknown, which was input into a computerized assessment program 

that made adjustments that no one from the County could explain. 

The record before the Commission contains clear and convincing 

evidence that the County had not ~acted upon sufficient competent 

evidence to justify its action." Garvey Elevators, Inc, v. Adams 

Cty. Ed. of Equal., 261 Neb. 130, 136, N. W. 2d 

(2001) (Citations omitted). Therefore the County's decision was 

not based on sufficient competent evidence and the presumption in 

·favor of the decision of the County is extinguished. 

B. 
TAXPAYER'S EVIDENCE 

Taxpayer offered as evidence his testimony, Property Record 

Cards for comparable properties and the testimony of an 

appraiser. 

The Taxpayer retained the services of a Certified General 

Appraiser licensed by the State of Nebraska. (~the Taxpayer's 

Appraiser"). Taxpayer offered as Exhibit 3 a Summary Appraisal 

Report prepared by Taxpayer's Appraiser. Taxpayer's Appraiser 

also appeared personally and testified at the hearing before the 

Commission. 

Taxpayer's Appraiser utilized the Sales Comparison Approach 

in determining his "estimate of market value." Taxpayer's 

Appraiser's ~estimate of market value" was $24,000 as of June 1, 
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(E3:3). Taxpayer's Appraiser testified that his "estimate 

of market value," when correlated to the assessment date, would 

not change. 

State law provides that professionally accepted mass 

appraisal methodologies be utilized to determine actual or fair 

market value of real property in Nebraska. Neb. Rev. Stat. §77-

112(2000 Cum. Supp.). The Sales Comparison Approach is a 

professionally accepted mass appraisal methodology. Neb. Rev. 

Stat. §77-112(2000 Cum. Supp.). 

Professionally accepted appraisal methodologies set forth 

several qualities that make one property comparable to another. 

Elements of comparison for improvements include the following: 

overall quality of construction, architectural attractiveness, 

age, size, amenities, functional utility and physi~al condition. 

Property Assessment Valuation, p. 98. Under the Sales Comparison 

Approach professionally accepted mass appraisal methodologies 

require that the assessor consider similarities and differences 

between the subject property and the comparable properties which 

affect value. Date of sale, financing terms, market conditions, 

location, and physical characteristics are items which must be 

considered when making adjustments to the sales prices of the 

comparable properties for their differences from the subject. 

Property Assessment Valuation, p. 97. 
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That the Taxpayer's Appraiser utilized three "comparable" 

properties located in the Village of West Point, Nebraska. The 

date of sale of the "comparable" sale properties utilized by the 

Taxpayer's Appraiser were May of 1999 for sale 1, June of 1998 

for sale 2 and March of 1997 for sale 3. (E3:18). Sale 1 

occurred five months after the assessment date, sale 2 occurred 

six months prior to the assessment date and sale 3 occurred 18 

months prior to the assessment date. The Taxpayer's Appraiser 

determined that no adjustments to any of the sales to account for 

the difference between the dates the sales occurred and the date 

of the appraisal were required. Taxpayer's Appraiser testified 

that he had conducted a market study of the real property sales 

in the Village of West Point, Cuming County, Nebraska, and 

determined that the market for residential real property was 

stable, neither increasing or decreasing. 

Taxpayer's Appraiser testified that there was little to no 

difference between the neighborhoods in the Village of West 

Point, and that therefore he made no adjustments to the sales 

prices of the "comparable" sales based on their location relative 

to the subject property. The Assessor's office has two different 

square foot values for the land component of real property 

located in the Village of West Point. (E18). That properties 

located to the west of Mill Street in the Village of West Point 

are valued at $.60 per square foot and properties located to the 
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east of Mill Street in the Village of West Point are valued at 

$1.25 per square foot. (E18) . The County's Appraiser testified 

that this difference was due to the fact that the western part of 

the Village of West Point is in a flood plain and the eastern 

part is not. No other explanation for this drastic difference in 

land valuation ($.60 per acre for "comparable" properties and 

$1.25 for the subject property) appears in the record before the 

Commission. All of the "comparable" sales utilized by the 

Taxpayer's Appraiser are located to the east of Mill Street in 

West Point. Therefore there would be no need for an adjustment 

to the land value of the sale properties to make them comparable 

to the subject property, even if the differences in land values 

established by the County are taken into consideration. 

All of the "comparable" sales utilized by the Taxpayer's 

Appraiser are one and one-half story residential properties, as 

is the subject property. Taxpayer's Appraiser testified that one 

and one-half story residential properties are not as desirable in 

the residential market as one story ranch style residential 

properties in the Village of West Point. Taxpayer's Appraiser 

further testified that because one and one-half story residential 

properties are not as desirable the market for them is not as 

strong as the market for ranch style residential properties. 

Taxpayer's Appraiser testified that this was due, in part, to the 

low ceilings in the partial second floor of a one and one-half 
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story residential property. Taxpayer's Appraiser testified that 

because of the difference in the markets for one story ranch 

style residential properties and one and one-half story 

residential properties, these two different styles of residential 

property were not comparable to each other without adjustments. 

The Taxpayer's Appraiser testified that the difference 

between a fifty-year effective age and a forty-two year effective 

age could cause a substantial difference in value. The 

Taxpayer's appraiser determined that he subject property has an 

effective age of fifty years, sale 1 has an effective age of 42 

years, sale 2 has an effective age or forty-five years and sale 3 

has an effective age of forty-seven years. (E3: 18) . In the 

Appraisal Report the Taxpayer's Appraiser utilized an adjustment 

of $1,000 per year to account for the difference in effective age 

between the subject property and the comparable properties. 

(E3:18). 

"Comparable" sale 2 utilized by the Taxpayer's Appraiser was 

purchased from the Department of Housing and Urban Development. 

(E6) . The record before the Commission does not contain any 

evidence to show if it was an arms length transaction and 

represented actual market value. Therefore the Commission can 

give no weight to "comparable" sale 2 in determining the actual 

or fair market value of the subject property. 
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Sales 1 and 3, however, are comparable to the subject 

property. Both sales are one and one-half story single family 

residential properties, of the same quality of construction and 

condition as the subject property. (E3:18). The subject 

property has 1,470 square feet of living area, sale 1 has 1,302 

square feet and sale 3 has 1,440 square feet. (E3:18). The 

subject property has an economic life of 100 years, sale 1 has an 

economic life of 100 years and sale 3 has an economic life of 120 

years, showing that the date of construction of the two 

comparables is the same or very close in time to the subject 

property. The sales price of sale 1 was $27,000 and the sales 

price of sale 3 was $25,000, which compare very well with the 

Taxpayer's Appraiser's "estimate of market value" of $24,000. 

(E3:18). After all the adjustments are made by the Taxpayer's 

Appraiser, the adjusted sales price for sale 1 is $25,500 and the 

adjusted sale price for sale 3 is $23,900. (E3:18). 

Taxpayer has lived in the Village of West Point and owned 

the subject property for approximately 12 years. The Taxpayer 

purchased the subject property for approximately $17,000 twelve 

years ago, and put a new furnace in the subject property for 

$8,500. Taxpayer did not indicate, however, when the new furnace 

was installed in the subject property. Taxpayer testified that 

he has not been involved with any other real estate transaction 

since he purchased the subject property. Taxpayer testified his 
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opinion was that the real estate market in West Point had been 

declining for the 36 months prior to the assessment date. 

Taxpayer was asked what his opinion of value for the subject 

property was as of the assessment date. Taxpayer admitted that 

he did not have an opinion of value for the subject property as 

of the assessment date. Taxpayer requested a valuation of 

$20,031 in his initial appeal to the Cuming County Board of 

Equalization. (El). Taxpayer offered no explanation of how he 

arrived at this valuation request. 

c. 
County's Evidence 

The County offered as evidence to support its valuation of 

the subject property: computerized sales comparison information, 

Property Record Cards for comparable properties, the testimony of 

the County's Appraiser and the testimony of the Assessor. 

The County presented computerized "comparable" property 

information utilized in determining the assessed value of the 

subject property. (E8). This computerized information consisted 

of a printout which listed criteria which the were most relevant 

to the sales comparison approach done by the computerized 

assessment program used by the Assessor. (E8:3). The printout 

also listed information pertaining to five "comparable" 

properties in Cuming County, Nebraska. The computerized 

assessment program made adjustments to the assessed value of 
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these "comparable" properties based on differences between them 

and the subject property. (E8:3). 

The "most comparable" of the County's "comparable" 

properties is the same quality of construction, style and 

condition as the subject property. (E8:3). The County's 

Appraiser testified, however, that the property picked by the 

computerized assessment program as the "most comparable" to the 

subject property was not comparable to the subject property. The 

County's first "comparable" property is a "two family residence" 

while the subject property is a single-family residence. (E9) • 

Both the "next most comparable" and the "3rct most 

comparable" properties picked by the computerized assessment 

program are higher quality of construction properties than the 

subject property. (E8:3). The computerized assessment program 

made an adjustment to the comparable properties for a difference 

in the quality of construction, but no evidence was adduced by 

the County to explain these adjustments. Both of these 

properties are listed as being in better condition than the 

subject property is (ElO, Ell), but no adjustments were made to 

any of the County's "comparable" sales for differences in 

condition between them and the subject property. 

The County's Appraiser testified that, in his opinion, the 

"4th most comparable" property was the most comparable to the 

subject property. (El2) . The "4th most comparable" property is 
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of a higher quality of construction than the subject property, 

and the same unexplained adjustment was made to make it 

"comparable" to the subject property which is of a lower quality 

of construction. The County's Appraiser testified that the "4ili 

most comparable" property was on the west side of Mill Street 

while the subject property was on the east side of Mill Street 

and that therefore the per square foot value of the land 

component of these properties would be drastically ($1.25 per 

square foot vs. $.60 per square foot) different. (El8). The 

computerized assessment program made an adjustment to the value 

of the land component of the "4th most comparable" property, but 

no one testified as to the rationale for this adjustment. 

(E8:3). 

Finally the "5th most comparable" property picked by the 

computerized assessment program was of a higher quality of 

construction than the subject property and was located on the 

west side of Mill Street giving it a lower land value ($.60 per 

square foot vs $1.25 per square foot for the subject property) 

than the subject property. (El8). Adjustments were made to the 

value of the "5th most comparable" property, but these 

adjustments were not explained in the record before the 

Commission. 

The Commission finds and determines that the "comparable" 

properties picked by the computerized assessment program are not 
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comparable to the subject property. That while adjustments were 

made to the value of the "comparable" properties picked by the 

computerized assessment program, the record before the Commission 

contains no evidence to explain how those adjustments would make 

the "comparable" properties comparable to the subject property. 

Therefore the Commission gives no weight to the determination of 

the assessed value of the subject property arrived at by the 

computerized assessment program used by the Assessor. 

Additionally, the County offered the Property Record Cards 

for five other properties in the Village of West Point. (E14 -

E17, E23). The information provided for these Property Record 

Cards does not indicate on which side of Mill Street any of the 

properties are located. The property in Exhibit 14 is of a 

higher quality of construc~ion than the subject property. The 

property in Exhibit 15 is a one story ranch style residential 

property while the subject property is a one and one-half story 

residential property. The property in Exhibit 16 is a one story 

ranch style residential property, built in 1942, and in better 

condition than the subject property. The property is Exhibit 17 

is of a higher quality of construction, built in 1920, and in 

better condition than the subject property. Finally the 

information provided as a Property Record Card in Exhibit 23 

contains no information indicating the year built, effective age, 

size, style, quality of construction or condition of the 
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"comparable" property. From the record before it, the Commission 

must find and determine that none of the properties described in 

the Property Record Cards presented by the County, are truly 

comparable to the subject property. (E14 - E17, E23). That 

therefore the Commission can attribute no weight to them when it 

comes time to decide this matter. 

The Commission also notes that the Property Record File 

presented for the subject property contains more information than 

the Property Record Cards presented for any of the other 

·properties. (EB). Additionally the Property Record Card 

presented as Exhibit 23 is different than any of the other 

Property Record Cards presented as evidence to the Commission. 

That no explanation was offered to account for the difference in 

information presented as Property Record Cards. 

The County presented the testimony of a "Registered" Real 

Estate Appraiser licensed by the State of Nebraska. ("the 

County's Appraiser"). The County's Appraiser testified that he 

had conducted the inspection of the subject property. County's 

Appraiser testified that he had walked around the exterior of the 

subject property and had made a complete inspection of the 

exterior of the subject property. County's Appraiser testified 

that he did not inspect the interior of the subject property but 

that he left a door hanger/questionnaire to be filled out and 

returned by the property owner concerning the interior finish of 



-34-

the subject property. County's Appraiser testified that the 

information collected concerning all properties in Cuming County 

was input into a computerized property assessment program. This 

computerized information was utilized by the computer program to 

perform a Cost Approach and a Sales Comparison Approach analysis 

for determining the assessed value of the subject property. 

County's Appraiser testified that, in his opinion, the market for 

ranch style residential properties was the same as that for one 

and one-half story residential properties and that therefore no 

adjustment was necessary for this factor. That County's 

Appraiser offered no other explanation of any of the adjustments 

made to the "comparable" properties by the computerized 

assessment program. 

County's Appraiser testified that his opinion of market 

value for the subject property as of the assessment date was 

$35,140, as determined by the computerized assessment program. 

The Commission earlier determined that the assessed value of the 

subject property as determined by the computerized assessment 

program was entitled to no weight, the opinion of the County's 

Appraiser is likewise entitled to no weight. 

The County offered the testimony of the Cuming County 

Assessor. The Assessor testified that the Taxpayer had not 

requested that the interior of the subject property be inspected. 

The Assessor also testified that her opinion of the assessed 
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value of the subject property as of the assessment date was 

$35,140, based on the computerized assessment program. The 

assessed value arrived at by the computerized assessment program 

is entitled to no weight and therefore the opinion of value of 

the Assessor is entitled to no weight. 

The Property Record File for the subject property indicates 

that the assessed value of the subject property was $33,385 as of 

the assessment date. (E8:4). The Assessor testified that this 

was because the County Board of Equalization had adjusted the 

value of the subject property for tax year 1998 and the assessed 

value had not been changed for tax year 1999. 

The Assessor testified that the computerized assessment 

program utilized by her office performed both a Cost Approach 

Analysis and a Sales Comparison Approach Analysis when valuing 

residential property in Cuming County, Nebraska. The Assessor 

further testified that she weighted each method equally when 

arriving at the final assessed value of a property. The Assessor 

testified that this method was applied to all residential 

property in Cuming County, Nebraska, including all residential 

property in the Village of West Point. 

D. 
Conclusion 

Even with the presumption in favor of the decision of the 

County extinguished, the burden is still upon the Taxpayer to 
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demonstrate that the valuation is unreasonable. US Ecology, Inc. 

v. Boyd County Bd of Equalization, 256 Neb. 7, 15, 588 N.W.2d 

575, 581 (1999). 

Taxpayer's Appraiser presented his "estimate of market 

value" in the form of a Summary Appraisal Report for the subject 

property. (E4). To support the information presented in the 

Summary Appraisal Report the Taxpayer offered the Property Record 

Cards for the properties utilized as "comparable" properties by 

the Taxpayer's Appraiser. (E5, E6, E7). Even with one of the 

"comparable" properties excluded (E6) the Taxpayer's Appraiser's 

"estimate of market value" constitutes clear and convincing 

evidence that the valuation place on the subject property is 

grossly excessive. The evidence that the County didn't inspect 

the interior of the subject property and that no one from the 

Assessor's office could explain the adjustments to the 

"comparable" properties made by the computerized assessment 

program constitute clear and convincing evidence that the action 

of the County was the result of a failure of plain duty. 

The Commission, from the entire record before it, finds and 

determines that the actual or fair market value of the subject 

property as of the assessment date is $24,000. The Commission 

further finds and determines the Taxpayer has adduced clear and 

convincing evidence that the action of the County was both 

unreasonable and arbitrary. Further, that the Taxpayer has 
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adduced clear and convincing evidence that the value of the 

subject property as determined by the County was unreasonable. 

Therefore the valuation decision of the County must be vacated 

and reversed. 

IV. 
CONCLUSIONS OF LAW 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission 

is set forth in Neb. Rev. Stat. §77-5007 (2000 Cum. Supp.). 

B. 
STANDARD OF REVIEW 

The Commission is required to affirm the decision of the 

County unless evidence is adduced establishing that the action of 

the County was unreasonable or arbitrary. Neb. Rev. Stat. §77-

5016(7) (2000 Cum. Supp.) and Neb. Rev. Stat. §77-1511 (Reissue 

1996) . The Nebraska Supreme Court, in interpreting the latter 

statute, has held that "There is a presumption that a board of 

equalization has faithfully performed its official duties in 

making an assessment and has acted upon sufficient competent 

evidence to justify its action. That presumption remains until 

there is competent evidence to the contrary presented, and the 

presumption disappears when there is competent evidence on appeal 

to the contrary .. From that point on, the reasonableness of the 
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valuation fixed by the board of equalization becomes one of fact 

based upon all the evidence presented. The burden of showing 

such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." US Ecology, Inc. v. Boyd 

County Bd of Equalization, 256 Neb. 7, 15,· 588 N.W.2d 575, 581 

(1999). 

The Court has also held that "In an appeal to the county 

board of equalization or to [the Tax Equalization and Review 

Commission] and from the [Commission] to this court, the burden 

of persuasion imposed on the complaining taxpayer is not met by 

showing a mere difference of opinion unless it is established by 

clear and convincing evidence that the valuation placed upon his 

property when compared to valuations placed on other similar 

property is grossly excessive and is the result of a systematic 

exercise of intentional will or failure of plain duty, and not 

mere errors of judgment." US Ecology, Inc. v. Boyd County Bd of 

Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 (1999). 

c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission, from the entire record before it, concludes 

as a matter of law that it has jurisdiction over both the parties 

and the subject matter of this appeal. 
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v. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Cuming County Board of Equalization 

which denied Taxpayers' protest is vacated and reversed. 

2. That Taxpayer's residential real property known as Lots 5 & 

6, Block 105, David Neligh's AddS 20' of Lot 6, located in 

Cuming County, Nebraska, more commonly known as 454 South 

Niphon Street, West Point, Nebraska, shall be valued as 

·follows for tax year 1999: 

Land $13,975 

Improvements $10,025 

Total $24,000 

3. That this decision, if no appeal is filed, shall be 

certified to the Cuming County Treasurer, and the Cuming 

County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996) . 

4: That this decision shall only be applicable to tax year 

1999. 
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5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED . 

Dated this 23rd day of February, 2001. 

·~ 

~ 
Mark P. Reynolds, Chairman 

Commissioner Hans dissents from the decision of the 

majority, and would affirm the decision of the Cuming County 

Board of Equalization. 

--~· 
I certify that Commissioner Edwards made and entered the 

above and foregoing Findings and Orders in this appeal on the 

23rd day of February, 2001, The same were approved and confirmed 

by Chairman Reynolds, and are therefore deemed to be the Order of 

the Commission pursuant to Neb. Rev. Stat. §77-5005(5) (2000 Cum. 

Supp.). 

~ 
Mark P. Reynolds, Chairman 


