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SUMMARY OF DECISION 

The Commission affirms the decision of the Cuming County 

Board of Equalization which granted Taxpayer's protest in part, 

and denies Taxpayer's request for a further reduction in the 

assessed value of the subject property. 
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NATURE OF THE CASE 

John M. Thor ("Taxpayer") owns certain residential real 

property located in Cuming County, Nebraska. Taxpayer filed a 

protest with the Cuming County Board of Equalization ("the 

County") alleging that the property was overvalued and not 

equalized with other properties in the county. By way of relief, 

Taxpayer requested that the proposed valuation be reduced. The 

County granted the protest in part, from which decision Taxpayer 

appeals. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as 

authorized by Neb. Rev. Stat. §77-5016(5) (2000 Cum. Supp.) 

without objection: the Commission's Case File for Case No. 99R-

35; the Case Files for Case Numbers 99R-36 and 99R-37 which were 

consolidated with Case Number 99R-35 for purpose of hearing; the 

Tax Equalization and Review Commission's Brochure; the Nebraska 

Constitution; the Nebraska State Statutes and the amendments to 

those statutes; Title 442, Nebraska Administrative Code (the Tax 

Equalization and Review Commission's Rules and Regulations); 

Title 350, Nebraska Administrative Code (Department of Property 

Assessment and Taxation's Rules and Regulations); Title 298, 
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Nebraska Administrative Code (the Real Estate Appraiser Board's 

Rules and Regulations); 1999 Reports and Opinions of the Property 

Tax Administrator for Cuming County; the 2000 Formal Plan of 

Equalization; the 1999 Statewide Equalization Proceedings; the 

Nebraska Real Estate Appraiser Board Certification Requirements; 

the Nebraska Real Estate Appraiser Board Education Core 

Curriculum; the Marshall Swift Residential Cost Handbook; the 

Marshall Swift Residential Cost Handbook Historical Information; 

the Nebraska Assessor's Reference Manual 1999 (Volumes 1 and 2); 

four standard reference works published by the International 

Association of Assessing Officers: Property Assessment Valuation, 

Second Edition (1996) ; Property Appraisal and Assessment 

Administration (1990) ; Glossary for Property Appraisal and 

Assessment (1998); and Mass Appraisal of Real Property (1999); 

the Dictionary of Real Estate Appraisal, 3ro Ed., Appraisal 

Institute (1993); the Uniform Standards of Professional Appraisal 

Practice (2000); and Black's Law Dictionary, Sixth Ed., West 

Publishing Co. (1999) . 

The Commission also received certain exhibits and testimony 

during the course of the hearing. Appellant's objection to the 

Commission's receipt of Exhibit 28, however, was sustained. 
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I. 
ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502 (2000 Cum. Supp.) requires a 

taxpayer to identify the issues to be presented to the County 

Board of Equalization. The Commission's jurisdiction is limited 

to those issues presented to the County Board of Equalization and 

those issues sufficiently related in content and context to be 

deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Ed. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 

357 (1998) . The issues before the Commission are, therefore, 

Taxpayer's allegations that: 

"This house is 28 years old, it needs extensive 

repairs. All new windows to be replaced, the estimated 

cost including labor, materials and repairs for windows 

and patio door being $38,000.00. It needs concrete 

repair work estimated cost being $5,000.00. It needs 

roof work, estimated costs being $25,000.00; dry rot 

because of water damage, estimated costs in these areas 

being $7,500.00 ... The carpets need to be replaced, 

the house is substantially the same when originally 

purchased 20 years ago .. II (E1) . 
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II. 
FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider 

only that evidence which has been made a part of the record 

before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016(3) (2000 Cum. Supp.). The Commission 

may, however, evaluate the evidence presented utilizing its 

experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016(5) (2000 Cum. Supp.). 

From the pleadings and the evidence contained in the record 

before it, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain residential 

real property-located in the Town of Wisner, Cuming County, 

Nebraska ("the subject property"). 

2. That the Cuming County Assessor ("the Assessor") proposed 

valuing the land component of the subject property for 

purposes of taxation in the amount of $4,200, and the 

building component in the amount of $172,335, for a total 

valuation of $176,535 as of January 1, 1999 ("the assessment 

date") . (E1) . 
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3. That Taxpayer timely filed a protest of the proposed 

valuation, and requested that the value of the building 

component of the subject property be reduced to $120,000, 

for a total valuation of $124,200. (E1} . 

4. That the County granted the protest in part, and reduced the 

value of the building component of the subject property to 

$162,335, for a total valuation of $166,535 as of the 

assessment date. (E1} • 

5. That thereafter, the Taxpayer timely filed an appeal of the 

County's decision to the Commission. (Appeal Form} . 

6. That the Taxpayer testified that the only issue before the 

Commission is the actual or fair market value of the 

improvement component of the subject property. 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property is a single-story, wood frame home 

built in 1974. That the subject property has an exterior 

finish consisting of brick veneer and cedar siding. That 

the subject property has a shake shingle roof and a two car 

attached garage. That the interior finish of the subject 

property consists of taped drywall and wood subfloor with 



-7-

carpet floor coverings. That the subject property has a 

single fireplace and a basement. The subject property also 

has an attached screened porch in the rear. (El0:15;21}. 

2. That Taxpayer offered as evidence an estimate for repair 

work to be done on the subject property prepared by a local 

contractor ("Taxpayer's Contractor"}. (E4} . 

3. That Taxpayer's Contractor appeared personally at the 

hearing and offered testimony before the Commission. 

4. That Taxpayer's Contractor testified that none of the 

repairs described in Exhibit 4 had been done as of the date 

of the hearing before the Commission. 

5. That Taxpayer's Contractor testified that he had personally 

inspected the interior and exterior of the subject property, 

but not the attic. 

6. That Taxpayer's Contractor testified that the estimated 

costs in the amount of $77,645 listed in Exhibit 4 included 

the estimated costs of the following: replacing all 41 of 

the windows in the subject property; re-roofing the entire 

subject property; tearing out and re-pouring the entire 

driveway of the subject property; and replacing and then 

painting all of the hardwood siding. (E4}. 
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7. That, however, on cross examination Taxpayer's Contractor 

testified that he was only certain that two windows in the 

upstairs bedroom and a "bank" of five windows in the living 

room actually had a leaking problem. That Taxpayer's 

Contractor testified that these windows could be repaired 

for approximately $6,000. Further that Taxpayer's 

Contractor admitted that the leaking portions of the roof 

could be repaired for approximately $6,000. That Taxpayer's 

Contractor also admitted that the "bad portions of the 

driveway" could be replaced for $3,000 and that the damaged 

pieces of siding could be repaired for approximately $1,200. 

8. That based on this testimony of the Taxpayer's Contractor 

the actual cost of necessary repairs to the subject property 

total $16,200. 

9. That the Commission finds and determines that these 

"repairs" represent typical and expected maintenance costs 

for a home which is 24-years old as of the assessment date. 

10. That from the entire record before the Commission not all of 

the cost estimates set forth in Exhibit 4 are either 

necessary or supported by the record. That therefore the 

Commission attributes no weight to these unsupported "cost 

estimates." 



11. That the Taxpayer retained the services of a Certified 

General Appraiser licensed by the State of Nebraska {"the 

Taxpayer's Appraiser"}. 

12. That the Taxpayer's Appraiser prepared and submitted an 

appraisal for the subject property. {E10} . That the 

Taxpayer's Appraiser also appeared and testified at the 

hearing before the Commission. 
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13. That the Taxpayer's Appraiser utilized the Cost Approach and 

the Sales Comparison Approach to determine the value of the 

subject property as of June 1, 1999. That the Taxpayer's 

Appraiser testified that his opinion of value [{$128,000 

{E10:15}] as of June 1, 1999, when correlated back to the 

assessment date, would not change. 

14. That the Taxpayer's Appraiser testified that he discounted 

the value of the subject property for the total costs of the 

repairs that were listed in the Taxpayer's Contractor's 

estimate. {E4} . 

15. That based on the testimony of the Taxpayer's Contractor, 

such discounting by the Taxpayer's Appraiser is not a 

professionally accepted appraisal practice. That therefore 

Taxpayer's Appraiser's opinion of value understates the 
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actual or fair market value of the subject property by at 

least $61,445. 

16. That Taxpayer's Appraiser testified about an "unsightly" 

power line that ran in front of the subject property was a 

detriment {E10:14). That Taxpayer's Appraiser testified 

that he did not know what effect, if any, the power line had 

on the actual or fair market value of the subject property 

as of the assessment date. 

17. That as Taxpayer offered no evidence on the impact on actual 

or fair market value of this "unsightly power line," the 

Commission can attribute no weight to the contention that 

this feature adversely impacts the actual or fair market 

value of the subject property as of the assessment date. 

18. That Taxpayer's Appraiser testified that the subject 

property was located 17 feet from 13th Street as 13th Street 

was platted and that negatively impacted the value of the 

subject property. {E10:14). 

19. That the County's Appraiser testified that the residence on 

the subject property was approximately 42 feet from the road 

that runs along the front of the subject property, and that 

therefore the distance from the road would not be a 
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detriment to the actual or fair market value of the subject 

property. 

20. That the evidence before the Commission includes an 

Affidavit submitted by the County. That one of the facts 

established by this Affidavit is that the distance "from the 

northeast corner of the residence located on the subject 

property and the nearest point on the curb of the street 

located to the east thereof was measured and the same was 46 

feet." (Affidavit p. 2}. 

21. That the Taxpayer has adduced no evidence to establish the 

impact on actual or fair market value of the proximity of 

the improvements to the subject property to the right-of

way. That therefore the Commission can attribute no weight 

to this contention. 

22. That the Taxpayer's Appraiser identified drainage as a 

hazard or detriment to the subject property. (E10:4}. That 

there is no evidence in the record to establish the impact 

on actual or fair market value of inadequate drainage. That 

the Taxpayer's Appraiser further in the Appraisal Report 

listed the drainage of the subject property as adequate. 

(El0:14}. That given Taxpayer's Appraiser's own 

contradictory evidence, and the lack of any evidence of 
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impact on actual or fair market value, Taxpayer's 

Appraiser's contention that inadequate drainage adversely 

impacts the actual or fair market value of the subject 

property has no merit. 

23. That Taxpayer's Appraiser utilized the Cost Approach to 

reach an opinion of value for the subject property. 

(E10:20). 

24. That state law provides that professionally accepted mass 

appraisal methodologies be utilized to determine actual or 

fair market value. Neb. Rev. Stat. §77-112 (2000 Cum. 

Supp.). 

25. That the Cost Approach is one of the professionally accepted 

mass appraisal methodologies. Neb. Rev. Stat. §77-112 (2000 

Cum. Supp.). 

26. That the Cost Approach, as utilized by the Taxpayer's 

Appraiser, resulted in an opinion of value in the amount of 

$135,087 for the subject property. (E10:18). 

27. That Taxpayer's Appraiser's Cost Approach utilized factors 

of 25% for "physical" depreciation and 15% for "external" 

depreciation. (E10:20). That the Assessor utilized 

depreciation factors of 11% for "physical" depreciation and 

13% for "economic" or "external" depreciation. (E12: 2) . 
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28. That the difference between these depreciation factors 

amounts to a "mere difference of opinion" which does not 

demonstrate that the decision of the County was unreasonable 

or arbitrary. 

29. That Taxpayer's Appraiser testified that the basement of the 

subject property was unfinished when he inspected it. 

(E10:4). That Taxpayer's Appraiser testified that there may 

have been a dropped ceiling in the basement when he 

inspected it, but that he could not recall. 

30. That Taxpayer's Appraiser testified that if the basement 

were finished that factor would increase his final 

determination of the actual or fair market value of the 

subject property. 

31. That Taxpayer testified that the basement of the subject 

property was unfinished. That however, Taxpayer testified 

during cross examination that as of the assessment date the 

basement of the subject property was partitioned into five 

different rooms. That each of these five rooms have doors 

to separate them from the rest of the basement. Further 

that, the basement rooms have heat registers. That the 

Taxpayer admitted that the basement has some concrete 

floors, some linoleum floors, and that the stairs and the 5 
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foot by 15 foot landing at the bottom of the stairs are 

carpeted. That Taxpayer also testified that there is a 

bathroom with a toilet, sink and rough in for a shower in 

the basement, as well as a utility room which contains a 

wash sink. 

32. That the Marshall & Swift Residential Cost Handbook, on page 

10, the June 2000 edition, identifies and defines 

differences between "unfinished," "minimal finish," and 

"partition finish" of basements. 

33. That the Taxpayer's.testimony establishes that the basement 

is finished. That this finish increases the Replacement 

Cost New of the improvement. That this increase would in 

turn, increase the Taxpayer's Appraiser's final 

determination of the actual or fair market value of the 

subject property arrived at in Exhibit 10. 

34. That in light of the Taxpayer's Appraiser's flawed basis for 

his opinion of the depreciation factor, and further 

Taxpayer's Appraiser's failure to account for the basement 

finish in his Cost Approach, his opinion of value for the 

subject property using this valuation approach is not 

credible. 
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35. That Taxpayer's Appraiser also utilized the Sales Comparison 

Approach in determining an opinion of value for the subject 

property. That the Sales Comparison Approach is a 

professionally accepted mass appraisal methodology. Neb. 

Rev. Stat. §77-112 (2000 Cum. Supp.). 

36. That the Sales Comparison Approach, as applied by the 

Taxpayer's Appraiser, resulted in a value of $128,000 as of 

June 1, 1999. (E10:18). 

37. That the Taxpayer's Appraiser testified that he only 

utilized sales located within Wisner, Nebraska in preparing 

the Sales Comparison Analysis of the subject property. 

38. That Taxpayer's Appraiser testified that the three sales 

which were, in his opinion, most comparable to the subject 

property were listed in Exhibit 10. 

39. That comparable properties share similar quality of 

construction, architectural style, age, size, amenities, 

functional utility, and physical condition. Property 

Assessment Valuation, 200 Ed., International Association of 

Assessing Officers, p. 98. 
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40. That under the Sales Comparison Approach, professionally 

accepted mass appraisal methodologies require that the 

assessor consider similarities and differences between the 

subject property and the comparable properties which affect 

value. That date of sale, financing terms, market 

conditions, location, and physical characteristics are items 

which must be considered when making adjustments to the 

sales prices of the comparable properties for their 

differences from the subject. Property Assessment 

Valuation, p. 97. 

41. That Taxpayer's Appraiser's "comparable" sales occurred in 

August of 1997. (E10:21). That Taxpayer's Appraiser failed. 

to make any adjustments to any of the sales to account for 

the difference between the dates of the sales and the date 

of the appraisal. 

42. That Taxpayer's Appraiser's comparable Sale Number 1 is 52 

years old, while the subject is 24 years old. (E10:21). 

That as Taxpayer's Appraiser determined the "effective age" 

for each was 20-years, he made no adjustments for this fact. 

(E10:21). 
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43. That the Taxpayer's Appraiser used "comparables" which he 

referred to as "ranch style" homes. However, these 

"comparable" properties are significantly different from the 

subject property in terms of architectural style, since the 

subject property is not a "ranch style" home. (E10.:25-29). 

That Taxpayer's Appraiser made no adjustments for this fact. 

(E10:21). 

44. That the Taxpayer failed to provide copies of the Property 

Record Files for the "comparable" properties as required by 

the Commission's Order for Hearing making verification of 

this information impossible. (Order for Hearing, March 

14,2000, p. 2-3). 

45. That Taxpayer's Appraiser testified that his Comparable Sale 

Number 1 and Comparable Sale Number 3 each had walk out 

basements. (E10:21). Further that Taxpayer's Appraiser 

testified that the only way to ascertain the fact that these 

sales had walk out basements from the record before the 

Commission, was to ask the Taxpayer's Appraiser. That the 

Taxpayer's appraisal does not contain sufficient information 

to establish the facts necessary to support the opinion of 

value as required by Standard 1 of the Uniform Standards of 
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Professional Appraisal Practice ("USPAP") (in this case that 

these "comparables" have "walk out basements) . 

46. That Taxpayer's Appraiser's final opinion of value, based on 

the Cost Approach and the Sales Comparison Approach, was 

$128,000. (ElO:S). That this ultimate opinion of value is 

not credible based on the facts set forth above. 

47. That Taxpayer also offered testimony of actual or fair 

market value of the subject property. That the Taxpayer 

alleged that this value was adversely impacted by a lack of 

paved access to the property. That Taxpayer testified that 

one-half of the road in front of the subject property is 

paved and the other half is gravel. That the Taxpayer 

testified that he paved the side of the road on which the 

subject property is located to reduce dust and erosion on 

the subject property caused by the gravel road. 

48. That Taxpayer testified that significant levels of traffic 

on the road in front of the subject property creates a dust 

problem for the subject property. 

49. That Taxpayer offered no evidence to support his contention 

that lack of paved access or dust adversely impacted the 

actual or fair market value of the subject property. That 

therefore this contention has no merit. 

!>) 

t 
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50. That the Taxpayer testified as to a drainage problem. That 

the Taxpayer testified that the driveway from the road to 

the garage of the subject property heaved 6 to 8 inches in 

the winter. Further t.hat the Taxpayer testified that the 

driveway now drains toward the garage not away from it, as a 

result of this heaving. 

51. That the Taxpayer testified that the driveway of the subject 

property extended 30 to 35 feet to the curb of the road. 

52. That the Taxpayer testified that the subject property is set 

back only 22 feet from the road in front of the subject 

property. That this contention has no merit as set forth 

above. 

53. That Taxpayer testified that his opinion of actual or fair 

market value of the subject property as of the assessment 

date would be the same as the amount determined by the 

Taxpayer's Appraiser ($128,000). (E10:5). 

54. That Taxpayer's opinion of value is not credible since (1) 

the Taxpayer's Appraiser's opinion of actual or fair market 

value is flawed and (2} the Taxpayer denied the County's 

Appraiser the opportunity to inspect the basement of the 

subject property when the County's Appraiser arrived to 
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inspect the interior of the property at the time the parties 

had previously agreed upon. (Affidavit Exhibit A) . 

55. That the County presented the testimony of a "Registered" 

Real Estate Appraiser who is licensed by the State of 

Nebraska ("the County's Appraiser"). 

56. That the County's Appraiser testified that he determined 

that the subject property was on the "upper end" of the real 

estate market for Cuming County. 

57. That the County's Appraiser testified that the County did 

not apply the Income Approach to valuing the subject 

property because "upper end" homes typically are not rented 

in Cuming County. 

58. That the County's Appraiser testified that the comparable 

properties utilized by the County when analyzing the subject 

property were from other communities in Cuming County 

because there were no sales of comparable "upper end" 

properties in the Town of Wisner within the required study 

period. 

59. That the County's Appraiser testified that the County placed 

the most weight on the Cost Approach to valuing the subject 

property due to the lack of similar properties in the Town 

of Wisner. 
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60. That the County's Appraiser testified that he personally 

inspected the exterior of the subject property prior to the 

assessment date. 

61. That the County's Appraiser testified that he requested to 

examine the interior of the subject property but was denied 

the opportunity to do so by the Taxpayer's wife. 

62. That Taxpayer testified that he would have allowed the 

County to inspect the interior of the subject property if he 

had been asked. 

63. That without objection from the Taxpayer, the Commission at 

the conclusion of the hearing authorized the Parties the 

opportunity to allow the County's Appraiser to inspect the 

interior of the subject property. 

64. That the results of this inspection were to be submitted to 

the Commission in the form of an affidavit. 

65. That part of this Affidavit establishes that the Commission 

authorized the County's Appraiser and the Taxpayer to 

measure the distance from the northeast corner of the 

residence on the subject property to the curb together and 

include that measured distance in the Affidavit of the 

County's Appraiser. 
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Appraiser submitted an Affidavit to the Commission. 
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67. That the Affidavit as submitted did not include the value of 

any basement finish. (Affidavit at p.1 - 2). 

68. That the Affidavit stated that the Taxpayer refused to allow 

. the County's Appraiser and witness to inspect the basement 

of the subject property. (See Attachment "A" to the 

Affidavit). That however, County's Appraiser did inspect 

the interior of the ground level and attic of the subject 

property. 

69. That the Taxpayer's refusal to allow an inspection of the 

basement supports the County's testimony that the Taxpayer 

refused to allow an inspection of the subject property. 

That Taxpayer's refusal to allow an inspection of the 

basement constitutes clear and convincing evidence that the 

Taxpayer's testimony that he would have permitted an 

inspection if he had known of the request has absolutely no 

credibility whatsoever. 

70. That the Affidavit at page 2 shows the County proposing a 

lower value for the improvements of the subject property of 

$156,915 from $162,335 based on their inspection of the 

ground level of the subject property. 
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71. That however, in the absence of an inspection of the 

basement of the subject property that may have shown an area 

of finish greater than 67% or a finish of higher quality 

than that assigned by the County, there is no way to 

determine if the value of the improvement would have 

increased to a value greater than the original value 

determined by the County or to some value other than either 

value shown. That therefore, the Commission can attribute 

no weight to the County's calculation as it is based on 

incomplete data and that opinion of value is not supported 

by the evidence. 

72. That from the entire record before it, including the 

Analysis set forth below, the Commission finds and 

determines that the actual or fair market value of the 

subject property as of the assessment date was that amount 

originally determined by the County, to wit: 

Land: 

Buildings 

Total 

$ 4,200 (which was not at issue) 

$162,335 

$166,535 

73. That therefore the assessed value of the subject property 

for tax year 1999 as determined by the County is supported 

by the evidence. 
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74. That Taxpayer has failed to adduce clear and convincing 

evidence that the decision of the County was either 

unreasonable or arbitrary. 

75. That therefore the decision of the County must be affirmed. 

III. 
ANALYSIS 

The subject property consists of a single-story, wood-frame 

house built in 1974 in the Town of Wisner, Cuming County, 

Nebraska. The house is situated on a lot which is approximately 

23,100 square feet in size. (E12:2). The value of the land 

component of the subject property is not at issue. The house has 

an exterior finish consisting of brick veneer and cedar siding. 

The house has a ·shake shingle roof and a two-car attached garage. 

The interior finish of the above-grade improvements consist of 

taped drywall and wood subfloor with carpet floor coverings. The 

house has a single fireplace on the ground level and a basement. 

The basement of the house is partitioned into five different 

rooms. Each of these five rooms have doors to separate them from 

the rest of the basement and each of the basement rooms have heat 

registers. The presence of functioning heat registers requires 

ducts from the furnace and cold air returns. The basement is 
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also described by the Taxpayer as having some concrete floors, 

some linoleum floors, and the stairs and the 5 foot by 15 foot 

landing at the bottom of the stairs are carpeted. There is a 

bathroom with a toilet, sink and rough in for a shower in the 

basement, as well as a utility room which contains a wash sink. 

The house also has an attached screened porch in the rear. 

The Taxpayer offered the testimony of three witnesses in 

support of his request for a reduction in the assessed value of 

the improvements: an appraiser, a contractor, as well as his own. 

The evidence presented by each witness will be considered in the 

order listed, although not in the order presented during the 

hearing. 

A. 
TAXPAYER'S APPRAISER 

The Taxpayer retained the services of a Certified General 

Appraiser licensed by the State of Nebraska ("the Taxpayer's 

Appraiser"). This Appraiser prepared and submitted an appraisal 

report for the subject property (E10) and also testified at the 

hearing before the Commission. 

The Taxpayer's Appraiser's opinion of value has an effective 

date of June 1, 1999. The Taxpayer's Appraiser utilized the Cost 
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Approach and the Sales Comparison Approach to determine the value 

of the subject property as of June 1, 1999. The assessment date 

at issue is January 1, 1999. Taxpayer's Appraiser testified that 

his opinion of value [($128,000 (E10:15)] as of June 1, 1999, 

when correlated back to the assessment date, would not change. 

The Taxpayer's Appraiser's opinion of actual or fair market 

value ($128,000) differs from that of the County ($166,535). The 

difference of opinion is attributable to four factors: the 

Taxpayer's Appraiser's opinion regarding "necessary" repairs; an 

"unsightly" power line; proximity to a road right of way; and 

drainage problems; and an "unfinished" basement. 

The Taxpayer's Appraiser testified that he "discounted" his· 

opinion of value for the subject property for the repairs that 

were listed in the Taxpayer'~ Contractor's estimate. (E6) . The 

Taxpayer's Appraiser did not quantify the extent of this 

"discounting." Exhibit 4 lists estimated costs of repairs in the 

amount of $77,645. 

The Nebraska Supreme Court has held that "It is well 

established that the value of the opinion of an expert witness is 

no stronger than the facts upon which it is based." Bottorf v. 

Clay Cty. Bd. Of Equal., 7 Neb. App. 162, 167, 580 N.W.2d 561, 

565 (1998). The Taxpayer's Appraiser opinion of value for the 
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credibility of the information contained in Exhibit 4. 
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Exhibit 4 is a "cost estimate" for repair work to be done on 

the subject property. This estimate was prepared by a local 

contractor ("the Contractor"). The Contractor appeared 

personally at the hearing and offered testimony before the 

Commission. The Contractor testified that he had personally 

inspected the interior and exterior of the subject property, but 

not the attic. The Contractor further testified that none of the 

repairs described in Exhibit 4 had been done as of the assessment 

date or as of the date of the hearing before the Commission. 

The Contractor testified that the estimated costs in the 

amount of $77,645 listed in Exhibit 4 included the following: 

replacing all 41 of the windows in the subject property; re

roofing the entire subject property; tearing out and re-pouring 

the entire driveway of the subject property; and replacing and 

then painting all of the hardwood siding. On cross-examination, 

however, the Contractor testified that he was only certain that 

two windows in the upstairs bedroom and a "bank" of five windows 

in the living room actually had a leaking problem. The 

Contractor admitted these windows could be repaired for 

approximately $6,000. The Contractor also admitted that the 
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leaking portions of the roof could be repaired for approximately 

$6,000. That Taxpayer's Contractor also admitted that the "bad 

portions of the driveway" could be replaced for $3,000 and that 

the damaged pieces of siding could be repaired for approximately 

$1,200. Based on these admissions, the actual cost of neces'sary 

repairs to the subject property totals only $16,200, not $77,645 

as set forth in the exhibit. 

Nothing in the record demonstrates that these actual and 

necessary "repairs" amount to anything more than typical and 

expected maintenance costs for a home which is 24-years old as of 

the assessment date. In fact, since none of the repairs have 

been performed as of the date of the hearing before the 

Commission, there is no apparent urgency in performing these 

repairs. It is also clear that the "excess" costs set forth in 

Exhibit 4 are neither necessary nor supported by the record. The 

Commission can therefore attribute no weight to these "excess" 

costs. 

In sum, Taxpayer's Appraiser's "discounting" of his final 

opinion of value for the "repairs" listed in Exhibit 4, is 

neither reasonable nor credible. 

The Taxpayer's Appraiser also testified about other factors 

which, in his opinion, reduced the actual or fair market value of 
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the subject property. The Taxpayer's Appraiser, for example, 

testified about an "unsightly" power line that ran in front of 

the subject property. (El0:14). Taxpayer's Appraiser testified, 

however, that he did not know what effect, if any, the power line 

had on the actual or fair market value of the subject property. 

Since the Taxpayer's Appraiser offered no evidence on the impact 

on actual or fair market value of this "unsightly power line," 

the Commission can attribute no weight to the contention that 

this feature adversely impacts the actual or fair market value of 

the subject property. 

The Taxpayer's Appraiser also testified that the house was 

located 17 feet frqm 13th Street "as it was platted." (El0:14). 

The evidence as to this issue, during the course of the hearing, 

was in some dispute. The County's Appraiser, a Registered 

Appraiser, licensed by the State of Nebraska, testified that the 

residence on the subject property was approximately 42 feet from 

the road that runs along the front of the subject property, and 

that therefore the distance from the road would not be a 

detriment to the subject property. Given the dispute, and 

without objection from either Party, the Commission authorized 

the County's Appraiser and the Taxpayer to submit evidence in the 

form of an Affidavit regarding the distance from the edge of the 
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street to the closest part of the house. One of the facts 

established by this Affidavit is that the distance "from the 

northeast corner of the residence located on the subject property 

and the nearest point on the curb of the street located to the 

east thereof was measured and the same was 46 feet." (Affidavit 

p. 2). Based on this evidence Taxpayer's Appraiser's contention 

that the proximity of the improvements on the subject property to 

the street right of way negatively impacts the value of the 

subject property has no merit. 

The Taxpayer's Appraiser also identified drainage as a 

hazard or detriment to the subject property. (El0:4). The 

Taxpayer's Appraiser offered no evidence of the impact on actual 

or fair market value of inadequate drainage. The Taxpayer's 

appraisal report, in fact, later listed the drainage of the 

subject property as "adequate". (El0:14). Given this 

contradictory evidence, and the lack of any evidence of impact on 

actual or fair market value, Taxpayer's Appraiser's contention 

that inadequate drainage adversely impacts the actual or fair 

market value of the subject property has no merit. 

Taxpayer's Appraisal (ElO) also presents other issues which 

affect the credibility of the Taxpayer's Appraiser's ultimate 

opinion of value. State statute provides that professionally 
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accepted mass appraisal methodologies be utilized to determine 

actual or fair market value. Neb. Rev. Stat. §77-112 (2000 Cum. 

Supp.). Taxpayer's Appraiser utilized the Cost Approach and the 

Sales Comparison Approach to reach an opinion of value for the 

subject property. Both approaches are professionally accepted 

mass appraisal methodologies. Neb. Rev. Stat. §77-112 (2000 Cum. 

Supp.). The Cost Approach, as utilized by the Taxpayer's 

Appraiser, resulted in an opinion of value in the amount of 

$135,087 for the subject property. (E10:18). 

Taxpayer's Appraiser testified that the basement of the 

subject property was unfinished when he inspected it. The 

appraisal also shows that the basement is unfinished. (E10:4, 

15). Taxpayer's Appraiser also testified that there may have 

been a dropped ceiling in the basement when he inspected it, but 

that he could not recall. Finally, Taxpayer's Appraiser 

testified that if the basement were finished that factor would 

increase his determination of actual or fair market value of the 

subject property as of the assessment date. 

This testimony is supported by the Appraisal Report, which 

under the Cost Approach, shows the per square foot costs for the 

basement to be $11.25. (E10:20). The Taxpayer's Appraiser's 

Sales Comparison Approach worksheet (E10:21) also shows that the 



-32-

basement• is "unfinished." The Taxpayer also testified that the 

basement of the subject property was "unfinished." That however, 

Taxpayer testified during cross examination that as of the 

assessment date the basement of the subject property was 

partitioned into five different rooms. That each of these five 

rooms have doors to separate them from the rest of the basement. 

Further that, the basement rooms have heat registers. That the 

Taxpayer admitted that the basement has some concrete floors, 

some linoleum floors, and that the stairs and the 5 foot by 15 

foot landing at the bottom of the stairs are carpeted. That 

Taxpayer also testified that there is a bathroom with a toilet, 

sink and rough in for a shower in the basement, as well as a 

utility room which contains a wash sink. 

The Marshall & Swift Residential Cost Handbook, when 

discussing basements on page 10 (6/2000) states: 

"Two types of finish are provided, both of which are 

additive costs to be used in conjunction with the 

unfinished basement cost and to be applied only to that 

portion which is finished. Apply only one of the 

finishes (not both) for each square foot of finished 

floor area. 



"* The minimal basement finish includes floor covering, 

wall and ceiling finish and electrical lighting, but 

only incidental heating. 

"* The partitioned basement finish is somewhat similar 

in quality of both materials and workmanship to that of 

the basic residence. It is fully partitioned for 

recreation room, bedroom, laundry room, bathroom, etc. 

The costs include ceiling, wall and floor finishes and 

electrical lighting, as well as heating (allowance for 

additional ducts and room registers)." 

Contrary to the Taxpayer's testimony under direct 

examination, the record conclusively establishes that the 

basement is finished. 
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The County's Cost Approach Worksheet (E12:2) shows that the 

basement has a "typical" finish, with a per square foot cost of 

$19.60. The Taxpayer's Appraisal indicates that the size of the 

basement is 2,091 square feet. (E10:20). The Marshall Swift 

Residential Cost Handbook, which both Parties utilized to 

determine the Replacement Cost New (RCN), utilizes a per square 

foot a minimum cost of $11.92 per square foot, plus $5.38 for 

"minimal finish" for a total of $17.30. (Cost as of June, 1998, 

for Good Quality Finish, p. 23). The "partition finish" 
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adjustment however, is $21.47 per square foot, which results in 

per square foot cost of $33.39 for the basement. The County's 

Sales Comparison Approach Worksheet shows that the basement is 

67% finished. This would indicate that the RCN for the basement 

should be 2,091 sq. ft. x $33.39 x 67% = $46,678. The Taxpayer's 

Appraiser's RCN for the basement is $23,525 (E10:20}, which 

understates the actual RCN by more than $23,000. 

Taxpayer's Appraiser's Sales Comparison Approach Worksheet 

also made no adjustments for the finished basement. This 

adjustment would affect the comparable properties and require 

that the final opinion of value for the subject property be 

increased. 

The Commission must also note that the County utilized a 

Physical Depreci~tion factor of 11% and an Economic Depreciation 

Factor of 14% under the Cost Approach. (E12:2}. The Taxpayer's 

Appraiser utilized a Physical Depreciation factor of 25% and an 

External Depreciation factor of 15%. (E10:20}. As set forth 

above, the Taxpayer's Appraiser erroneously discounted the value 

of the subject property based on Exhibit 4 which would increase 

the amount of the physical depreciation factor used. Taxpayer's 

Appraiser's opinion of value under his Cost Approach is not 

credible. 
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Taxpayer's Appraiser's Sales Comparison Approach is 

similarly flawed. Sales Comparison Number 1 is 52-years old, 

while the subject is 24 years old. Taxpayer's Appraiser made no 

adjustments for this difference. Furthermore, Sales Comparison 

Number 1, as shown in Exhibit 10, page 28, has a simple "hip" 

roof. The subject has multiple roof lines. The architectural 

design of the comparable properties is a "ranch style" and the 

subject property is not a "ranch style". Taxpayer's Appraiser 

made no adjustments for these different features. Finally, 

Taxpayer's Appraiser made no "time" adjustments to account for 

the fact that the sales utilized under his Sales Comparison 

Approach took place 15-months prior to the assessment date. 

Taxpayer's Appraiser also failed to provide copies of the 

Property Record Files for the "comparable" properties as required 

by the Commission's Order for Hearing. (Order for Hearing, March 

14,2000, p. 2). 

The subject property has a daylight basement as shown in 

Exhibit 10 pages 26 and 27 which are pictures of the subject 

property. Taxpayer's Appraiser testified that his Comparable 

Sale Number 1 and Comparable Sale Number 3 each had walk out 

basements. (E10:21). Further that Taxpayer's Appraiser 

testified that the only way to ascertain the fact that these sale 
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properties had walk out basements from the record before the 

Commission, was to ask the Taxpayer's Appraiser. In the absence 

of the Property Record Files for these "comparable" properties, 

and the absence of any adjustments for this feature on the 

Taxpayer's Appraiser's Sales Comparison Approach Worksheet, the 

Comparable properties are not made truly "comparable" to the 

subject property as required by professionally accepted appraisal 

methodologies. Due to the number of substantive errors the 

Taxpayer's Appraiser's Sales Comparison Approach appraisal is not 

credible evidence of the actual or fair market value of the 

subject property as of the assessment date. 

That from the entire record before the Commission, the 

Taxpayer's Appraiser's Appraisal Report contains errors that 

cause it to be misleading and out of compliance with Standard 1 

of USPAP. It is therefore not credible evidence of the actual or 

fair market value of the subject property as of the assessment 

date. 

B. 
TESTIMONY OF TAXPAYER'S CONTRACTOR 

Taxpayer's Contractor appeared personally at the hearing and 

offered testimony before the Commission. Taxpayer's Contractor 
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testified that none of the repairs described in Exhibit 4 had 

been undertaken as of the assessment date, or for that matter as 

of the date of the hearing before the Commission. Taxpayer's 

Contractor testified that he had personally inspected the 

interior and exterior of the subject property, but not the attic. 

The Taxpayer's Contractor testified that the estimated costs 

listed in Exhibit 4 were the estimated costs of replacing all 41 

of the windows in the subject property, re-roofing the entire 

subject property, tearing out and re-pouring the entire driveway 

of the subject property and replacing and repainting all of the 

hardwood siding on the subject property. (E4) . On cross 

examination Taxpayer's Contractor testified that he was only 

certain that two windows in the upstairs bedroom and a 5 window 

bank in the living room actually had a leaking problem, and that 

these windows could be repaired for approximately $6,000. 

Further that the leaking portions of the roof could be repaired 

for approximately $6,000, that the "bad portions of the driveway 

could be replaced for $3,000 and the damaged pieces of siding 

could be repaired for approximately $1,200. Based on the 

testimony of the Taxpayer's Contractor the total cost of 

necessary repairs to the subject property total $16,200. 
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The Commission finds and determines that the estimated costs 

of these necessary "repairs" to the subject property represent 

typical and expected maintenance costs for a home that is 24 

years old as of the assessment date. From the entire record 

before the Commission not all of the cost estimates set forth in 

Exhibit 4 are either necessary or supported by the record. 

Therefore the Commission attributes no weight to these 

unsupported "cost estimates". 

c. 
TAXPAYER'S TESTIMONY 

The Taxpayer testified that one half of the road in front of 

the subject property is paved and the other half is gravel. 

Taxpayer testified that he had the side of the road on which the 

subject property is located paved at his own expense, in order to 

reduce dust and erosion on the subject property caused by the 

gravel road. Taxpayer further testified that significant levels 

of traffic on the road in front of the subject property still 

creates a dust problem for the subject property. 

Taxpayer testified that the driveway from the road to the 

garage of the subject property heaved 6 to 8 inches in the 

winter. Further that the driveway now drains toward the garage, 
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not away from it, as a result of this heaving. The Taxpayer 

testified that the driveway of the subject property extended 30 

to 35 feet to the curb of the road. The Taxpayer testified that 

the subject property is set back only 22 feet from the road in 

front of the subject property. This testimony, however, is 

discredited by the Affidavit submitted as part of the record in 

this matter. Taxpayer's ultimate opinion of value is also not 

credible in light of the events described below. 

D. 
INSPECTION OF THE SUBJECT PROPERTY 

The Commission, based on its "experience, technical 

competence, and specialized knowledge" (Neb. Rev. Stat. §77-

5016(5) (2000 Cum. Supp.)} has determined over the past five years 

that many properties assessed for purposes of taxation have not 

been inspected by county assessors or their deputies. The 

Commission has noted this fact in the 2000 Formal Plan of 

Equalization, on pages 2 through 6. This Plan, published August 

6, 1999, states "The statutory duty requires the assessor to 

periodically physically inspect all of the real property within 

his or her county." Id at p. 4. (The Commission took notice of 
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this document during the course of the hearing on this matter as 

authorized by Neb. Rev. Stat. §77-5016(5) (2000 Cum. Supp.) .) 

Professionally accepted mass and fee appraisal methodologies 

recognize the importance of a physical inspection. This 

inspection is necessary in order to determine the "elements of 

comparability." These elements include: quality; architectural 

style; age; size; amenities; functional utility; and physical 

condition. Property Assessment Valuation, 2nd Ed., International 

Association of Assessing Officers, p. 98. These elements must be 

identified in order to establish Replacement Cost New under the 

Cost Approach, and in order to identify "comparable" properties 

for use in the Sales Comparison Approach and the Income Approach. 

The Commission has therefore mandated that county assessors 

institute a procedure whereby property is periodically inspected 

to insure that accurate information is being used to assess that 

property for purposes of taxation. 

The Nebraska Supreme Court has recognized the essential 

nature of a physical inspection. The Supreme Court has 

specifically held that the statutory presumption in favor of the 

County created by Neb. Rev. Stat. §77-1511 (Reissue 1996) is 

extinguished if the assessor fails to conduct such an inspection. 
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Grainger Bros. Co. v. County Bd. of Equalization of Lancaster 

Co., 180 Neb. 571, 580, 144 N.W.2d 161, 169 (1966). 

The issue of inspection of the subject property figures 

prominently in this case. The County's Appraiser in this case 

testified that he personally inspected the exterior of the 

subject property prior to the assessment date. The County's 

Appraiser also testified that he requested to examine the 

interior of the subject property but was denied the opportunity 

to do so by the Taxpayer's wife. The County's Appraiser 

testified that the Taxpayer's wife did, however, provide the 

County's Appraiser with information as to the finish of the 

interior of the subject property. The Taxpayer testified that he 

would have allowed the County to inspect the interior of the 

subject property if he had been asked. The Commission afforded 

the Taxpayer the opportunity to have the County's Appraiser 

inspect the interior of the subject property after the hearing on 

the merits of the appeal. The Taxpayer, however, refused to 

allow the County's Appraiser the opportunity to inspect the 

basement of the subject property. 

Affidavit) . 

(See Attachment "A" to the 

The Taxpayer is an attorney licensed to practice law in the 

State of Nebraska. He therefore has greater knowledge of the 
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laws of this state than the average taxpayer. In refusing the 

County's Appraiser the opportunity to inspect the basement, the 

Taxpayer has explicitly repudiated his sworn testimony that "he 

would have allowed the County to inspect the interior of the 

subject property if he had been asked." But the Taxpayer's 

refusal does more than that. 

The Nebraska Supreme Court and the Nebraska Court of Appeals 

have both recognized the existence of the adverse inference rule 

in civil cases. State ex. rel. Schuler v. Dunbar, 208 Neb 69, 

302 N.W.2d 674 (1981), Yarpe v. Lawless Distributing Co., 7 Neb. 

App. 957, 587 N.W.2d 417 (1998). This rule holds that when a 

party who fails to introduce evidence particularly within his 

control the finder of fact may conclude that the evidence, if 

produced, would weigh against that party's interests. The 

Taxpayer, in refusing to allow the County's Appraiser the 

opportunity to inspect the entire interior of the subject 

property, including the basement, has triggered the provision of 

the adverse inference rule. 

The facts in this case establish that the County· considers 

67% of the basement to be finished. (E12:3). The adverse 

inference which arises based on the Taxpayer's refusal to allow 

an inspection is that a greater percentage of the basement is 
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finished. This additional basement finish would increase the 

value of the subject property under both the Cost Approach and 

the Sales Comparison Approach. On this basis alone Taxpayer's 

request for a further reduction in the assessed value of the 

subject property must be denied. 

Taxpayer's conduct however raises a more serious issue. The 

Commission hears cases "as in equity." Neb. Rev. Stat. §77-1510 

(Reissue 1996) and Neb. Rev. Stat. §77-5016(7) (2000 Cum. Supp.). 

Two essential principles of equity bear review here. First, 

"Equity looks through forms to substance. Thus, a court of 

equity goes to the root of the matter and is not deterred by 

forms." Dillon Tire, Inc. v. Fifer, 256 Neb. 147, ---' 589 

N.W.2d 137, 141 (1999). Second, "Any litigant who seeks equity 

must herself do equity." Campbell v. Ohio National Life Ins. 

Co., 161 Neb. 653, -74 N.W.2d 546 (1956). (Citations omitted). 

Where, as here, a Taxpayer seeks a reduction in the assessed 

value of his property, but denies the County ability to 

accurately assess that property, principles of equity require 

that Taxpayer's request be denied. 

The Commission therefore finds and determines that the 

Taxpayer's evidence of actual or fair market value is neither 

clear nor convincing. The Commission further finds and 
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determines that the Taxpayer's failure to allow an inspection 

after testifying that he would allow such an inspection, 

militates against the Taxpayer's interests. The Commission can 

attribute no weight to the County's value determined in the 

Affidavit as it is based on incomplete data and arrives at an 

opinion of value that is not supported by the record. Therefore 

the original decision of the County must be affirmed. 

IV. 
CONCLUSIONS OF LAW 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission 

is set forth in Neb. Rev. Stat. §77-5007. (2000 Cum. Supp.}. 

B. 
STANDARD OF REVIEW 

The Commission is required to affirm the decision of the 

County unless evidence is adduced establishing that the action of 

the County was unreasonable or arbitrary. Neb. Rev. Stat. §77-

5016(7} and Neb. Rev. Stat. §77-1511 (Reissue 1996). The 

Nebraska Supreme Court, in interpreting the latter statute, has 

held that "There is a presumption that a board of equalization 
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has faithfully performed its official duties in making an 

assessment and has acted upon sufficient competent evidence to 

justify its action. That presumption remains until there is 

competent evidence to the contrary presented, and the presumption 

disappears when there is competent evidence on appeal to the 

contrary. From that point on, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact 

based upon all the evidence presented. The burden of showing 

such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." US Ecology, Inc. v. Boyd 

County Bd of Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 

(1999) . 

The Court has also held that "In an appeal to the county 

board of equalization or to [the Tax Equalization and Review 

Commission] and from the [Commission] to this court, the burden 

of persuasion imposed on the complaining taxpayer is not met by 

showing a mere difference of opinion unless it is established by 

clear and convincing evidence that the valuation placed upon his 

property when compared to valuations placed on other similar 

property is grossly excessive and is the result of a systematic 

exercise of intentional will or failure of plain duty, and not 
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mere errors of judgment." US Ecology, Inc. v. Boyd County Bd of 

Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 (1999). 

c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission, from the entire record before it, concludes 

as a matter of law that it has jurisdiction over both the parties 

and the subject matter of this appeal. 

v. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Cuming County Board of Equalization 

which granted Taxpayers, protest in part is affirmed. 

2. That Taxpayer's residential real property known as All 

Dingles Add, Wis C in the Town of Wisner, Cuming County, 

Nebraska, more commonly known as 1101 13th Street, Wisner, 

Nebraska, shall be valued as follows for tax year 1999: 

Land $ 4,200 

Improvements $162,335 

Total $166,535 
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3. That this decision, if no appeal is filed, shall be 

certified to the Cuming County Treasurer, and the Cuming 

County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

{Reissue 1996) . 

4. That this decision shall only be applicable to tax year 

1999. 

5. That each party is to bear its own costs in .this matter 

IT IS SO ORDERED. 

Dated this 19th day of January, 2001 

Commissioner 

Ro ert L. Hans, Commissioner 

Seal Mark P. Reynolds, Chairman 


