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SUMMARY OF DECISION 

The Commission vacates and reverses the decision of the 

Curning County Board of Equalization which denied Taxpayer's 

protest, and grants Taxpayer's request for a reduction in the 

assessed value of the subject property~ 
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NATURE OF THE CASE 

John M. Thor ("Taxpayer"} owns certain vacant residential 

real property located in Cuming County, Nebraska. Taxpayer filed 

a protest with the Cuming Cou1;1ty Board of Equalization ("County"} 

alleging that the property was overvalued and not equalized with 

other properties in the county. By way of relief, Taxpayer 

requested that the proposed valuation be reduced. The County 

denied the protest from which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as 

authorized by Neb. Rev. Stat. §77-5016(5} (2000 Cum.Supp.}. 

without objection: the Commission's Case File for Case No. 99R-

35; the Case Files for Case Numbers 99R-36 and 99R-37 which were 

consolidated with Case Number 99R-35 for purpose of hearing; the 

Tax Equalization and Review Commission's Brochure; the Nebraska 

Co1;1stitution; the Nebraska State Statutes and the amendments to 

those statutes; Title 442, Nebraska Administrative Code (the Tax 

Equalization and Review Commission's Rules and Regulations}; 

Title 350, Nebraska Administrative Code (Department of Property 

Assessment and Taxation's Rules and Regulations}; Title 298, 

Nebraska Administrative Code (the Real Estate Appraiser Board's 
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Rules and Regulations) ; 1999 Reports and Opinions of the Property 

Tax Administrator for Cuming County; the 2000 Formal Plan of 

Equalization; the 1999 Statewide Equalization Proceedings; the 

Nebraska Real Estate Appraiser Board Certification Requirements; 

the Nebraska Real Estate Appraiser Board Education Core 

Curriculum; the Marshall Swift Residential Cost Handbook; the 

Marshall Swift Residential Cost Handbook Historical Information; 

the Nebraska Assessor's Reference Manual 1999 (Volumes 1 and 2); 

four standard reference works published by the International 

Association of Assessing Officers: Property Assessment Valuation, 

Second Edition (1996); Property Appraisal and Assessment 

Administration (1990) ; Glossary for Property Appraisal and 

Assessment (1998); and Mass Appraisal of Real Property (1999); 

the Dictionary of Real Estate Appraisal, 3ro Ed., Appraisal 

Institute (1993); the Uniform Standards of Professional Appraisal 

Practice (2000); and Black's Law·Dictionary, Sixth Ed., West 

Publishing Co. (1999) . 

The Commission also received certain exhibits and testimony 

during the course of the hearing. Exhibit 28 was not received on 

objection from the appellant. 
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I. 
ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502 {2000 Cum. Supp.) requires a 

taxpayer to identify the issues to be presented to the County 

Board of Equalization. The Commission's jurisdiction is limited 

to those issues presented to the County Board of Equalization and 

those issues sufficiently related in content and context to be 

deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 

357 {1998) . The issues before the Commission are, therefore, 

Taxpayer's allegation{s) that: 

"This land is excessively over valued. It is 

unimproved and it was conveyed to the Community 

Development Corporation for $0.00. The First National 

Bank for donation purposes, bought it to raise money 

for the Development Corporation. I purchased it as a 

civic approach and paid excessively $9,868.40. It has 

been for sale with no offers or bids. We own a similar 

poor tract which is a whole block, Block 72, Fourth 

Addition, Wisner, which is valued at $3,500 {sic). 

This is a half of a block. II {E2) . 
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II. 
FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider 

only that evidence which has been made a part of the record 

before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016(3) (2000 Cum. Supp.). The Commission 

may, however, evaluate the evidence presented utilizing its 

experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016(5) (2000 Cum. Supp.). 

From the pleadings and the evidence contained in the record 

before it, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain vacant 

residential real property located in the Town of Wisner, 

Cuming County, Nebraska ("subject property"). 

2. That the Cuming County Assessor ("Assessor") proposed 

valuing the subject property at $16,160 as of January 1, 

1999 ("the assessment date"). (E2) • 

3. That Taxpayer timely filed a protest of the proposed 

valuation, and requested that the subject property be 

reduced to a value of $3,000. (E2) • 
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4. That the County denied the protest. (E2) . 

5. That thereafter, the Taxpayer timely filed an appeal of the 

County's decision to the Commission. (Appeal Form) . 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property is a parcel of land consisting of 

vacant residential lots located in the Town of Wisner, 

Cuming County, Nebraska. The subject property is bordered 

on the west by a paved street and a gravel road runs along 

the southern edge of the southernmost lot. A vacated street 

runs along the northern edge of the northernmost lot, and 20 

feet of the vacated street are a part of the subject 

property. (E26;E30:1). 

2. That Taxpayer offered as Exhibit 30 an addendum to a 

Complete Appraisal Report offered as Exhibit 10, both 

exhibits were prepared by a real estate appraiser 

("Taxpayer's Appraiser") . 

3. That the Taxpayer's Appraiser is a Certified General 

Appraiser licensed by the State of Nebraska. That 

Taxpayer's Appraiser appeared personally and testified at 

the hearing before the Commission. 



4. That the addendum to the appraisal utilized the Sales 

Comparison Approach to determine the opinion of value for 

the subject property of $3,150 as of August 28, 2000. 

{E3 0) • 

5. That Taxpayer's Appraiser testified that the opinion of 

value as of August 28, 1999 would be the same as if the 

appraisal date was January 1, 1999, the assessment date. 

6. That the addendum to the appraisal identifies five sales 

utilized to provide the basis of the valuation of the 

subject property. {E30:2). 
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7. That the addendum to the appraisal states that sale number 2 

and sale number 3 were sold to adjoining land owners. 

{E3 0: 2) . 

8. That from the record before the Commission, sale number 5 

utilized by the addendum to the appraisal was purchased at a 

tax foreclosure sale, then sold to a family member. 

{E30:2). 

9. That.there are no dates of sale provided for any of the sale 

properties listed in Exhibit 30. Furthermore that there are 

no time adjustments made to the sales price to account for 

market differences between the date of sale and date of 
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assessment. That there are no other adjustments made for 

any other property characteristic. 

10. That "No two parcels of land are exactly alike. They might 

be identical in size and physical characteristics, but each 

parcel has a unique location and is likely to differ from 

other parcels in some way. Typical differences requiring 

adjustments are in time of sale, location, and physical 

characteristics." Property Assessment Valuation, 2nd Ed., 

1996, p. 76. 

11. That the addendum to the appraisal states that there is a 

junkyard located approximately one half block to the west of 

the subject property. (E30:2). Further that the exhibit 

states that the junkyard has a severe impact on land values 

in the area. (E30:2). That however this impact is not 

quantified in.either the appraisal or the addendum to the 

appraisal. 

12. That Taxpayer testified that he purchased the subject 

property for the cost of paving the road along the frontage 

of the subject property. That taxpayer testified that he 

overpaid for the subject property as a "civic service" to 

the Town of Wisner. 
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13. That the subject property was purchased by the Taxpayer in 

March of 1998 for $9,868. (E25) . 

14. That the County presented the testimony of a Registered Real 

Estate Appraiser licensed by the State of Nebraska who was 

employed as an appraiser by the County ("the County's 

Appraiser"). 

15. That County's Appraiser testified that the County had 

discovered that the frontage of the subject property was 

figured incorrectly. That the record originally showed 140 

ft. "gravel" frontage and was corrected to show 300 foot 

"concrete" frontage. (E25) . 

16. ·That Exhibit 25 shows the calculations to convert the 

subject property to five separate lots 60 foot by 140 foot. 

That, however, those lots are shown as one property on the 

1999 property.record card with parcel identification number 

21430. (E2 6: 1) . 

17. That the County offered as Exhibit 23 a listing of 18 vacant 

lot sales in the Town of Wisner and used seven as comparable 

properties for the subject property. 

18. That the seven comparable sales in a raw array range in 

value per square foot from $0.35 to $0.96 with a median of 

$.50 per square foot. (E23) . 



-10-

19. That the subject property's actual or fair market value as 

determined by the County using the "per square foot".method 

is $0.36 per square foot. ($16,160 divided 44,800 sq. ft.) 

That the Property Record Card indicates that the County 

values land by the "front foot" method which for 1999 shows 

320 "front foot" x $50.50 = $16, 160. (E26: 1) . 

20. That the Property Record Card shows that prior to 1999 the 

value was calculated based on 140 "front foot" and $31.00 

per "front foot" for a value of $4,340 discounted 20% to 

$3,470. That these figures support the County Appraiser's 

testimony that the change in value was due to the correction 

in the "front foot" measurement from 140' to 300' and the 

change in per "front foot" value from "gravel" at $31.00 to 

"concrete" at $50.50. (E2: 1) . 

21. That, however, Exhibit 25 states that the change created 5 

Lots 60' x 140' each and valued at $3232. That 60 "front 

foot" x 5 lots= 300 "front foot", not 320 "front foot". 

That $50.50 x 60 "front foot" = $3,030 per lot x 5 lots= 

$15,150. That, however, the property record card shows one 

value for the entire parcel of $16,160 for 1999. 

22. That County's Appraiser testified that the subject property 

has access to city sewer and utilities. Further that 
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County's Appraiser testified that the other half of the 

block on which the subject property is located consists of 

individual family ranch style homes, and is one of the 

"nicer" parts of town. 

23. That from the entire record before it, the Commission finds 

and determines that the total actual or fair market value of 

the subject property as of the assessment date was $15,150. 

24. That therefore the assessed value of the subject property 

for tax year 1999 as determined by the County is not 

supported by the evidence. 

25. That sufficient clear and convincing evidence has been 

adduced to establish that the decision of the County was 

unreasonable and arbitrary. 

26. That therefore the decision of the County must be vacated 

and reversed. 

III. 
ANALYSIS 

The subject property is a vacant residential parcel located 

in the Town of Wisner, Curning County, Nebraska. The subject 

property is bordered on the west by a paved street and a gravel 

road runs along the southern edge of the southernmost boundary. 



-12-

A vacated street runs along the northern edge of the northernmost 

boundary and 20 feet of the vacated street are now a part of the 

subject property. (E26;E30:1). 

Taxpayer offered as Exhibit 30 an addendum to a Complete 

Summary Appraisal Report offered as Exhibit 10. Both exhibits 

were prepared by a real estate appraiser ("Taxpayer's 

Appraiser"). The Taxpayer's Appraiser is a Certified General 

Appraiser licensed by the State of Nebraska. Taxpayer's 

Appraiser appeared personally and testified at the hearing before 

the Commission. 

The addendum to the appraisal utilized the Sales Comparison 

Approach to determine the value of the subject property. Using 

this approach Taxpayer's Appraiser determined that the "estimated 

site value to be $0.075 per foot or $3,150 for the total site." 

as of August 28, 2000. (E30:2). Five sales are identified in 

the addendum to the appraisal as ·those sales utilized to provide 

the basis of the opinion of value of the subject property. 

(E30:2). The addendum to the appraisal states that sale number 2 

and sale number 3 were sold to owners of land adjoining each 

sale. (E30:2). From the record before the Commission, sale 

number 5 utilized by the addendum to the appraisal was purchased 

at a tax foreclosure sale, then sold to a family member. (E30:2). 
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There are no dates of sale listed in Exhibit 30 and there are no 

time adjustments made to the sales price to address the market 

differences between the date of sale and the date of assessment. 

There were no adjustments made for any of the different 

characteristics between the sale properties and the subject 

property as required by professionally accepted appraisal 

methodology. Property Assessment Valuation, 2nd Edition page 76 

states in pertinent part that: 

"[n]o two parcels of land are exactly alike. 

They might be identical in size and physical 

characteristics, but each parcel has a unique 

location and is likely to differ from other 

parcels in some way. Typical differences 

requiring adjustments are in time of sale, 

location, and physical characteristics." 

The Taxpayer's Appraiser determined that the actual or fair 

market value of the site to be $0.075 per square foot or $3,150. 

(E30:2). However, Exhibit 30, page 1 states the size of the 

parcel is 44,800 square feet (320' x 140' =44,800 sq.ft.). When 

44,800 sq. ft. is multiplied by $0.075 the result is $3,360. 

This difference has not been explained on the record. However, 

if you multiply the County's corrected figure of 300' x 140' the 
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result is 42,000 sq. ft. and 42,000 x $0.075 = $3,150 which is 

the "estimated market value" shown on Exhibit 30. 

The lack of adjustments to the sale prices for the date of 

sale and other adjustments for differing characteristics between 

the sale properties and the subject property does not comply with 

professionally accepted appraisal methods. Therefore, the 

Commission can attribute no weight to the "estimated market 

value" determined by the Taxpayer's Appraiser in the addendum to 

the appraisal found at Exhibit 30. 

The addendum to the appraisal also states that there is a 

junkyard located approximately one half block to the west of the 

subject property that has a severe impact on land values in the 

area. (E30:5). The impact of the junkyard on land values in the 

area is not quantified in either the appraisal or the addendum to 

the appraisal. The. County's Appraiser testified that on the 

other half of the block on which the subject property is located 

there are single family ranch style homes and it is one of the 

"nicer" parts of town. That testimony would lead a reasonable 

person to conclude that the junkyard is not a substantive 

negative factor in the value of the land in that neighborhood. 

The Taxpayer testified that he purchased the subject 

property for the cost of paving the frontage of the subject 
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property. Taxpayer testified that he overpaid for the subject 

property as a "civic service" to the Town of Wisner when he 

purchased it in March of 1998 for $9,868. (E25) . 

The County presented the testimony of a Registered Real 

Estate Appraiser licensed by the State of Nebraska who was 

employed by the County as an appraiser. ("the County's 

Appraiser"). The County's Appraiser testified that the County 

had recently discovered that the frontage of the subject property 

was figured incorrectly. The discovery was that there are 300 

"front foot" of "concrete" not 140 "front foot" of "gravel" on 

the subject property. It is now possible for the property to be 

changed to create five 60-foot by 140-foot lots. (E25) . 

The property record card shows that the County.values lots 

by the "front· foot" method. For 1999 the subject property record 

card shows 320 "front foot" priced at $50.50 per "front foot" for 

"concrete" resulting in a value of $16,160. (E26:1). For the 

prior year the property record card shows 140 "front foot" priced 

at $31.00 per "front foot" for "gravel" resulting in a value of 

$4,340 discounted by 20% for a final value of $3,470. (The 

record is void of any evidence or explanation of the basis for 

the 20% discount factor.) This evidence would support the County 

Appraiser's testimony that the County corrected for an error. 



However, the County's Exhibit 25 shows 5 lots 60' x 140' or 300 

"front foot". 60 "front foot" x $50.50 $3,030 X 5 = $15,150. 

Calculated another way 300 "front foot" X $50.50 per "front foot" 

= $15,150. The mathematical calculations of the County do not 

accurately reflect the corrections made to address the correct 

number of measured "front foot" attributable to the subject 

property. 

The County offered as Exhibit 23 a listing of 18 vacant lot 

sales in the Town of Wisner. This listing of sales identified 

seven comparable sales utilized in determining the assessed value 

of the subject property. The sales price per square foot of the 

seven comparable sales in a raw array went from $0.35 per sq.ft. 

to $0.96 per sq.ft. The subject property value calculates to 

$0.36 per sq. ft. ($16,160 divided by 44,800 sq. ft. or $15,150 

divided by 42,000 sq. ft.} That is at the lower end of the range 

of the raw array of comparable sales presented by the County. 

(E23} . 

The Commission, from the entire record before it, finds and· 

determines that the total actual or fair market value of the 

subject property as of the assessment date was $15,150. 
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That therefore the assessed value of the subject property 

for tax year 1999 as determined by the County is not supported by 

the evidence. 

Further there is sufficient clear and convincing evidence to 

establish that the decision of the County was unreasonable and 

arbitrary. Therefore the decision of the County must be vacated 

and reversed. 

IV. 
CONCLUSIONS OF LAW 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission 

is set forth in Neb. Rev. Stat. §77-5007 (2000 Cum. Supp.}. 

B . 
. STANDARD OF REVIEW 

The Commission is required to affirm the decision of the 

County unless evidence is adduced establishing that the action of 

the County was unreasonable or arbitrary. Neb. Rev. Stat. §77-

5016(7} (2000 Cum. Supp.} and Neb. Rev. Stat. §77-1511 (Reissue 

1996}. The Nebraska Supreme Court, in interpreting the latter 

statute, has held that "There is a presumption that a board of 
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equalization has faithfully performed its official duties in 

making an assessment and has acted upon sufficient competent 

evidence to justify its action. That presumption remains until 

there is competent evidence to the contrary presented, and the 

presumption disappears when there is competent evidence on appeal 

to the contrary. From that point on, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact 

based upon all the evidence presented. The burden of showing 

such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." US Ecology, Inc. v. Boyd 

County Bd of Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 

(1999). 

The Court has also held that "In an appeal to the county 

board of equalization or to [the Tax Equalization and Review 

Commission] and from the [Commission] to this court, the burden 

of persuasion imposed on the complaining taxpayer is not met by 

showing a mere difference of opinion unless it is established by 

clear and convincing evidence that the valuation placed upon his 

property when compared to valuations placed on other similar 

property is grossly excessive and is the result of a systematic 

exercise of intentional will or failure of plain duty, and not 
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mere errors of judgment.n US Ecology, Inc. v. Boyd County Bd of 

Equalization, 256 Neb. 7, 15, 588 N.W.2d 575, 581 (1999). 

c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission, from the entire record before it, concludes 

as a matter of law that it has jurisdiction over both the parties 

and the subject matter of this appeal. 

v. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Cuming County Board of Equalization 

which denied Taxpayers' protest is vacated and reversed. 

2. That Taxpayer's residential real property known as Jane s 

Wisner ADD, Lots 6-10 & S 20' Vac. St. Adj, Blk 4, Wis C in 

the Town of Wisner, Cuming County, Nebraska, shall be valued 

as follows for tax year 1999: 

Land $15,150 

Improvements $ -0-

Total $15,150 



3. That this decision, if no appeal is f~led, shall be 

certified to the Cuming County Treasurer, and the Cuming 

County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996) . 

4. That this decision shall only be applicable to tax year 

1999. 

5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 23rct day of January, 2001. 

Ro 

Seal Mark P. Reynolds, Chairman 
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