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SUMMARY OF DECISION 

The Commission vacates and reverses the decision of the 

Thurston County Board of Equalization which denied the Taxpayer's 

protest, and grants Taxpayer's request, in part, for a reduction 

in the assessed value of the subject property for tax year 1999. 
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NATURE OF THE CASE 

Dale R. Krusemark ("Taxpayer") owns certain residential real 

property located in Thurston County, Nebraska. Taxpayer filed a 

protest with the Thurston County Board of Equalization ("County") 

alleging that the property was overvalued. By way of relief, 

Taxpayer requested that the proposed valuation be reduced. The 

County denied the protest, from which decision Taxpayer appealed 

to the Commission. The Commission affirmed the decision of the 

County, from which decision Taxpayer appealed to the Court of 

Appeals. The Court of Appeals reversed the decision of the 

Commission and remanded for further proceedings. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as 

authorized by Neb. Rev. Stat. §77-5016(5) (2000 Cum. Supp., as 

amended by 2001 Neb. Laws L.B. 419 §1, 2001 Neb. Laws L.B. 170 

§22 and 2001 Neb. Laws L.B. 465 §7) without objection: the 

Commission's Case File for Case No. 99R-42; the Tax Equalization 

and Review Commission's Brochure; the Nebraska Constitution; the 

Nebraska State Statutes and the amendments to those statutes; 

Title 442, Nebraska Administrative Code (the Tax Equalization and 

Review Commission's Rules and Regulations) and amendments to that 
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title; Title 298, Nebraska Administrative Code (the Real Estate 

Appraiser Board's Rules and Regulations); The Property Tax 

Administrator's Published 1999 Ratios and Measures of Central 

Tendency and the 1999 County Profiles for Thurston County; the 

Property Tax Administrator's 1999 Statistical Measures; 1999 

Assessor's Interviews by the Property Tax Division; 1999 

Qualified Sales Profiles; the 2000 Formal Plan of Equalization; 

the 1999 Statewide Equalization Proceedings; the Nebraska Real 

Estate Appraiser Board Certification Requirements; the Nebraska 

Real Estate Appraiser Board Education Core Curriculum; Nebraska 

Economic Data BIN/Nebraska Department of Economic Development 

(1998); the Marshall & Swift Residential Cost Handbook; the 

Marshall & swift Residential Cost Handbook Historical 

Information; the Nebraska Assessor's Reference Manual, Reissue 

1998 (Volumes 1 and 2); three standard reference works published 

by the International Association of Assessing Officers: Property 

Assessment Valuation, Second Edition (1996) ; Property Appraisal 

and Assessment Administration (1990); and Glossary for Property 

Appraisal and Assessment (1998); the Dictionary of Real Estate 

Appraisal, 3ro Ed., Appraisal Institute (1993); the Uniform 

Standards of Professional Appraisal Practice (1999); The 

Appraisal of Real Estate, Eleventh Edition, The Appraisal 
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Institute (1996) ; the Uniform Standards of Professional Appraisal 

Practice (2000); Black's Law Dictionary, Sixth Ed., West 

Publishing Co. (1990); Webster's Third New International 

Dictionary, published by Merriam-Webster, Inc. {1993); and The 

Appraisal of Rural Property, Second Edition, Appraisal Institute 

(2000); and the Case File 98R-43 and all relevant testimony, 

exhibits, evidence, and Judicial Notice items from the previous 

hearing for 98R-43. 

The Commission also received certain exhibits and testimony 

during the course of the hearing. The Commission did not allow 

into evidence Exhibits 33, 41 through and including 53, Exhibits 

58, 59, 60 and page 10 of Exhibit 61. 

I. 
ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502(2000 Cum. Supp.) requires a 

taxpayer to identify the issues to be presented to the County 

Board of Equalization. The Commission's jurisdiction is limited 

to those issues presented to the County Board of Equalization and 

those issues sufficiently related in content and context to be 

deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 
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357 (1998). The issues before the Commission are, therefore, 

Taxpayer's allegation(s) that: 

"The base rate of 63.72 and 51.36 for the first story 

is not comparible [sic] to other new homes in the area 

which average from 30.00 to 32.00 per sq. ft. therefore 

I feel its arbitrary and unreasonable and not in 

accordance with standard appraisal techniques." (E1) . 

The Commission construes the Taxpayers statements on the 

Form 422 and at the hearing before the County to allege that the 

issues before the Commission are: 

1. The subject property is overvalued. 

2. The assessed value of the subject property is not 

equalized with comparable property. 

II. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider 

only that evidence which has been made a part of the record 

before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016(3) (2000 Cum. Supp., as amended by 2001 

Neb. Laws L.B. 419 §1, 2001 Neb. Laws L.B. 170 §22 and 2001 Neb. 
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Laws L.B. 465 §7). The Commission may, however, evaluate the 

evidence presented_utilizing its experience, technical 

competence, and specialized knowledge. Neb. Rev. Stat. §77-

5016(5) (2000 Cum. Supp., as amended by 2001 Neb. Laws L.B. 419 

§1, 2001 Neb. Laws L.B. 170 §22 and 2001 Neb. Laws L.B. 465 §7). 

From the pleadings and the evidence contained in the record 

before it, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain residential 

real property located in the Village of Pender, Thurston 

County, Nebraska ("subject property"). 

2. That the Thurston County Assessor ("Assessor") proposed 

valuing the subject property for purposes of taxation in the 

amount of $326,560 for the improvement component, and $9,720 

for the land component for a total valuation of $336,280 as 

of January 1, 1999 ("assessment date"). (E1) . 

3. That Taxpayer timely filed a protest of the proposed 

valuation, and requested that the subject property be valued 

in the amount of $176,582 for the improvement component and 

$9,720 for the land component for a total valuation of 
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$186 I 302. (E1) . 

4. That the County denied the protest. (E1) . 

5. That the Taxpayer timely filed an appeal of the County's 

decision to the Commission. (Appeal Form) . 

6. That the Commission affirmed the decision of the County, and 

determined that the assessed value of the subject property 

as of the assessment date was $326,560 for the improvement 

component and $9,720 for the land component for a total 

valuation of $336,280. (E1) . 

7. That thereafter, the Taxpayer appealed the Commission's 

decision to the Court of Appeals. (Petition for Review) . 

8. That the Court of Appeals reversed the decision of the 

Commission and remanded for further proceedings before the 

Commission. Krusemark v. Thurston Cty. Bd. Of Equal. 10 

Neb. App. 35, 624 N.W.2d 328 (2001). 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the value of the land component is not at issue in the 

instant case. (E1) . 

2. That the subject property is a single family residence 

located in the Village of Pender, Thurston County, Nebraska. 
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That the subject property has approximately 3,591 square 

feet of living area and approximately 2,408 square feet of 

basement. (E32: 11) . 

3. That Taxpayer adduced a "Consultation Report Tax Valuation" 

completed by an appraiser licensed by the State of Nebraska 

as a Certified General Appraiser. ("Taxpayer's Expert") 

(E32) . 

4. That the Taxpayer's Expert was personally present at the 

remand hearing and offered testimony. That the Taxpayer's 

Expert testified that his Consultation Report complies with 

the Uniform Standards of Professional Appraisal Practice 

("USPAP") and particularly Standard 5. That Taxpayer's 

Expert also testified that his Appraisal Report is a 

"summary" report in compliance with USPAP Standards 

Rule 2-2. 

5. That the Taxpayer's Expert testified that the Consultation 

Report is the same Report for both years' appeals and is 

found as Exhibit 38 in the 1998 case and as Exhibit 32 in 

the 1999 case. 

6. That the uncontroverted evidence before the Commission shows 

that the subject property was built in 1997 and completed in 

1998, is a "Very Good" quality home in "Good" condition and 



has the following construction features: 

a. exterior walls with approximately one-half brick 

veneer and one-half steel siding; 

b. cherry wood trim and finish with extra decorative 

features and cherry wood doors; 

c. marble bath floor and wainscot and high quality 

plumbing fixtures; 

d. the remaining floor coverings are of marble and 

carpet; 

e. high quality decorative shaped windows which are 

"wrapped" and the eaves are covered for added 

protection from the elements; 

f. two heating units and two central air 

conditioning units; 

g. some wall heights of two story over the 

entryway, living room and family room (over 8 
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foot requires an adjustment of plus 4% from Marshall 

& Swift Residential Cost Handbook, page VG-1 last 

paragraph under "interior finish".); 

h. high quality lighting which includes chandeliers, 

one in the two story entry way can be 

mechanically lowered for cleaning. ( E3 2) . 
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7. That the subject property has a complex perimeter. That the 

difference in the total size of the subject property between 

the Assessor's measurement of 3,591 sq. ft. and the 

Taxpayer's Expert's measurement of 3,526 sq. ft. is 65 

square feet which is less than a 2% difference. That 

Taxpayer's Expert testified that he personally measured the 

subject property, however, no sketch or drawing is found in 

the Consulting/Appraisal Report. That from the record the 

Commission determines that the subject property has a total 

size of 3,591 square feet for tax year 1999. 

8. That the Taxpayer testified that he decide.d to build his 

house in this location because "with my advanced age and 

retiring, we're close to our church, within walking 

distance, and it's a level lot for maintenance. And I 

wanted an alley entrance to my garage so I didn't need to 

back out into the traffic and my wife's family lives next 

door." (E37:25-26 from Case No. 98R-43). 

9. That Taxpayer's Expert relied on Taxpayer's statements and 

records to determine that the actual cost to acquire the 

subject property land component and to build the improvement 

component was $363,000. (E32: 19). 

10. That "An owner who is familiar with his property and knows 
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its worth is permitted to testify as to its value." 

U. S. Ecology v. Boyd County Bd. Of Equal., 256 Neb. 7, 16, 

588 N.W.2d 575, 581 (1999). 

11. That the Taxpayer's Expert included a summary Appraisal 

Report within his Consultation Report with a Sales 

Comparison Value analysis completed using an Uniform 

Residential Appraisal Report ("URAR")Form. (E32:18-20). 

12. That the Taxpayer's Expert explained that there were two 

pages numbered 18 in the Report due to an error in removing 

the first page numbered 18. That he testified that the 

second page numbered 18 with an "Estimated Market Value as 

of January 1, 1998 of $215,610 was the-correct page numbered 

18 to be considered in his Report. (E32:22;23). 

13. That the Taxpayer's Expert's Consultation Report at page 

numbered 3 (E32:7) shows that he personally inspected the 

subject property on September 10, 2001. That on page 

numbered 26 (E32:31), the Consultation Report shows that the 

Taxpayer's Expert's date of personal inspection was 

September 11, 2001. That Taxpayer's Expert testified that 

he personally inspected the subject property on September 

10, 2001 and therefore the date on the page numbered 26 is 

in error. (E32:7;31). 
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14. That the URAR Form at page numbered 15, shows the effective 

date of the opinion of value and of this Report to be 

September 10, 2001 while the Date of Consultation and of the 

Appraisal on page numbered 4, shows the effective dates of 

the opinions of value to be January 1, 1999 and January 1, 

1998. (E32:8;19). 

15. That the Taxpayer's Expert testified that the date shown at 

Exhibit 32, page 19 of the URAR Form opinion was an error 

and that the effective dates of the Report and the Appraisal 

were January 1, 1999 and January 1, 1998 as shown on Exhibit 

32, page 8. 

16. That the Taxpayer's Expert testified in response to a 

question that if the effective date of the URAR Form opinion 

of value was September 10, 2001, that opinion of value would 

require some adjustment to make it reflective of the actual 

or fair market value of the subject property as of January 

1, 1999 which is 32 months prior to September 2001 and as of 

January 1, 1998 which is 44 months prior to September 2001. 

17. That the Taxpayer's Expert testified that the date on the 

URAR Form was an error and that his opinions of value were 

determined as of January 1, 1999 and January 1, 1998. 

18. That USPAP Standard 2-2, b, vi states "state the effective 
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date of the appraisal and the date of the report;". 

"Comment: The effective date of the appraisal establishes 

the context for the value opinion while the date of the 

report indicates whether the perspective of the appraiser on 

the market or property use conditions as of the effective 

date of the appraisal was prospective, current, or 

retrospective." That having contradictory effective dates 

of the appraisal within the appraisal report is misleading. 

19. That the Taxpayer's Expert's URAR Form states under 

"Neighborhood" that "Pender area does have 20-30 newer homes 

(1995-2001) estimate about 10 new homes over $200,000." 

That Taxpayer's Expert testified that none of the higher 

priced homes had sold to be available as comparable 

properties for his sales comparison analysis and that is why 

he went to other counties and towns for comparable sale 

properties. (E32: 18) . 

20. That the URAR Form has a section for the Appraiser to 

describe the "Interior" of the subject property. That this 

section shows marble and carpet floors; cherry trim and 

finish; marble bath floor and marble and tile bath wainscot; 

and cherry wood doors. That the Taxpayer's Expert testified 
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that the subject property is "very nice" and of "very good" 

quality. (E32: 18) . 

21. That the URAR Form under "Sale Price" for Sale #5 lists the 

sale price as $357,000 while the Property Record Card shows 

the sale price as $357,500. (E32:20;48). Taxpayer's Expert 

testified that it was an error and just had not been caught 

and in his opinion would not affect the final opinion of 

value for the subject property. 

22. That the Taxpayer's Expert testified that it was his opinion 

that the residential market in Thurston County and more 

particularly in Pender had been stable from 1997 through 

January 1, 1999. 

23. That the uncontroverted evidence is that Pender is the 

County Seat of Thurston County and has a population of 

approximately 1,208. 

Opinion) . 

(1999 Thurston County Reports and 

24. That Taxpayer's Expert could not quantify how he determined 

his opinion that a negative 5% location adjustment factor 

was accurate to account for West Point's residential market 

compared to Pender's residential market. That the 

uncontroverted evidence is that West Point is the County 

Seat of Cuming County with a population of approximately 



3,250 and is located approximately 20 miles from Pender. 

(E32: 20) . 
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25. That Taxpayer's Expert could not quantify how he determined 

his opinion that no location adjustment factor was accurate 

to account for Beemer's residential market compared to 

Pender's residential market. That the uncontroverted 

evidence is that Beemer is not a County Seat, is in Cuming 

County, has a population of approximately 672 and is located 

15 to 20 miles from Pender. (E32:20). 

26. That the Taxpayer's Expert could not quantify how he 

determined his opinion that a negative 15% location 

adjustment factor was accurate to account for Norfolk's 

residential market compared to Pender's residential market. 

That the uncontroverted evidence is that Norfolk is not a 

County Seat, is in Madison County, has a population of 

approximately 29,000 and is located 50 miles from Pender. 

(E32:20). 

27. That the Taxpayer's Expert could not explain why West Point 

the Cuming County Seat, more than twice as large as Pender 

and 20 miles away from Pender is "slightly superior" and 

warrants a negative location adjustment factor while Beemer, 

which is NOT a County Seat, is in Cuming County, is half the 
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size of Pender and is 15 or 20 miles from Pender should not 

be considered "slightly inferior" and thereby warrant a 

positive location adjustment factor. 

28. That the URAR Form adjustments made based on Taxpayer's 

Expert's determinations of location adjustment factors do 

not calculate mathematically for three of the five 

comparable sales. That a -5% adjustment to Sale #2 in West 

Point calculates to $11,000 not $11,500. ($220,000 X .05). 

That a -5% adjustment to Sale #3 in West Point calculates to 

$10,250 not $11,500. ($205,000 x .05). That a -15% 

adjustment to Sale #5 in Norfolk calculates to $53,550 not 

$55,000. ($357,000 x .15). That these mathematical 

calculation errors are misleading and not in conformance 

with USPAP Standard 1-1. (E32:19;20). 

29. That USPAP Standard 1-1 (b) states "In developing a real 

property appraisal, an appraiser must not commit a 

substantial error of omission or commission that 

significantly affects an appraisal." 

30. That the URAR Form section "Proximity to Subject 11 is not 

completed for any of the five sales and no map showing the 

subject property and the comparable sales' locations and 
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proximity to the subject property was included in the 

Report. (E32: 19). 

31. That the URAR Form under "site" shows the subject property 

with 14,200 sq. ft. Taxpayer's Expert testified that he 

gave a blanket negative $5,000 adjustment for "site" for the 

three West Point sales with no weight given the fact that 

the sizes vary from the subject property at 14,200 sq. ft. 

to Sale #1 with 130,680 sq. ft., Sale #2 with 20,884 sq. ft. 

and Sale #3 with 16,362 sq. ft. That Sale #4 had no 

adjustment given and is 30,000 sq. ft. That Sale #5 is in 

Norfolk and received a $15,000 negative adjustment and is 

185,130 sq. ft. That the Taxpayer's Expert gave no 

explanation for using the same adjustment for sites with 

such large disparity in size of site in West Point, or why 

the site twice the size of the subject property received no 

adjustment. (E32:19;20). 

32. That the Taxpayer's Expert's URAR Form under "Design and 

Appeal" lists the subject property as a "mod 2 st" (story) 

house. That sales #1,#2,#3, & #4 are one story houses. 

That no adjustment was made for any of the four sales to 

make the one story houses truly comparable to the subject 

property (which is listed as a two story house) as required 



by professionally accepted appraisal methodology. 

(E32:19;20). 
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33. That the Taxpayer's Expert's URAR Form under "Quality of 

Construction" lists the subject property as a "Very Good" 

quality house. That sales #1,#2,#3, and #4 are listed as 

"Good" quality houses and the Taxpayer's Expert has given a 

positive $25,000 adjustment to those four houses to bring 

the quality of the comparables up to the quality of the 

subject. That Taxpayer's Expert could not articulate how he 

arrived at the $25,000 as the appropriate adjustment amount 

for the difference for this comparability characteristic. 

(E32:19;20). 

34. That on the URAR Form Sale #5 is listed as a "Very Good" 

quality house however the Madison County Property Record 

Card has it listed as a "Good" quality house. That the 

Taxpayer's Expert testified that he independently determined 

the "Quality of Construction" for all the Comparable Sale 

properties used on the URAR Form. That Taxpayer's Expert 

testified that he did no.t do an interior inspection of any 

of the comparable sales. (32:20,32:50). 

35. That Taxpayer's Expert testified in response to a question 

that if Sale #5 had the same "Quality of Construction" of 
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"Good" as the other four comparable sales, it would require 

a positive adjustment of $25,000 the same as the other four 

comparable sales. 

36. That the record before the Commission demonstrates that the 

Taxpayer's URAR Form and the Counties'Property Record Files 

indicate: 

Sale URAR "Age" ·year Built Actual Actual 
# Taxpyer Expert from PRF Age 1998 Age 1999 

1 22 (E32: 19) 1976 (E32:44) 22 23 

2 "New" (E32: 19) 1999 (E32:45) N/A* N/A* 

3 3 (E32: 19) 1993 (E32:46) 5 6 

4 5 (E32:20) 1983 (E32 :47) 15 16 

5 8 (E32:20) 1989 (E32: 50) 9 10 

* Construct1on not complete unt1l after January 1, 1999. 

37. That the Taxpayer's Expert testified that the differences in 

the ages would change the adjustment amount for the three 

comparable sales that differ from the year built on the 

property record cards. That the Taxpayer's Expert testified 

that in his opinion the changes would not make a significant 

change in the calculation of adjusted sale price except for 

Sale #4. That the (URAR) Form has Sale #4 listed as 5 years 

old and the Property Record Card shows the year built as 

1983. That would make the actual age 15 for 1998 or 16 
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years old for 1999 and that would be an error that would 

significantly affect the adjusted sales price for that 

comparable sale property. That Taxpayer's Expert gave no 

explanation for the discrepancies between ages listed in the 

URAR Form and the ages or "year built" on the Counties' 

Property Record Cards. (E32:47). That these discrepancies 

are misleading and not in compliance with USPAP. 

38. That Sale #5 was built in 1989 which is 9 years old for 1998 

and 10 years old for 1999 and the URAR lists age as 8 years 

with a positive adjustment of $10,000. That if the age were 

corrected the amount of adjustment would increase to account 

for the two years of additional age to bring it comparable 

to subject property as new in 1999. That the $10,000 

adjustment divided by 8 years = $1,250 adjustment per year. 

That a $1,250 per year adjustment x 10 years = a $12,500 

adjustment which would add $2,500 to the final adjusted sale 

price of comparable Sale #5. (E32:20:50). 

39. That on the URAR Form the subject property "condition" is 

listed as "Very Good" condition. That Sales #2,#3, and #4 

are also listed as "Very Good " condition. That Sales #1 

and #5 are listed as "Good" condition. That Taxpayer's 

Expert made no adjustment to the two Sales to account for 
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the difference between "Good" condition and "Very Good" 

condition as required by professionally accepted appraisal 

methodologies. That the Taxpayer's Expert testified that he 

believed he covered it in the "Quality of Construction" 

adjustment which does not comply with professionally 

accepted appraisal methodologies. (E32:19;20). 

40. That "Quality of Construction" and "Condition of property" 

are two distinct and verifiable comparability 

characteristics. That Property Appraisal and Assessment 

Administration, page 215 defines "Construction quality" as: 

"Construction quality refers to the types 

of materials used and the quality of 

workmanship. Buildings of better quality 

cost more to build per unit of measure 

and command higher value .... " 

41. That Glossary for Property Appraisal and Assessment, page 29 

defines "Condition" as follows: 

"A judgment of the depreciation of an improvement. 

Note: This is a difficult area of comparison 

because although the condition of the subject 

is known, it is difficult to know the condition 

of the comparable. Differences in condition 



may justify variances in selling prices of 

similar assets. An investigation of the 

condition of the comparables should be done, 

if possible." 
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42. That on the URAR Form the subject property is listed with 

"Gross Living Area" of 3,526 sq. ft. That Sale #1 has 2,492 

sq. ft., Sale #2 has 1,772 sq. ft., Sale #3 has 1,802 sq. 

ft., Sale #4 has 2,624 sq. ft., and Sale #5 has 3,413 sq. 

ft. That four of the five sales have much smaller gross 

living areas than the subject property with two comparable 

properties' gross living area approximately half the size of 

the subject property's gross living area. That this 

difference in size requires large adjustments to the sales 

prices of the comparable properties to be brought comparable 

to the subject property. That the dollar adjustments are: 

Sale #1 is $41,400; Sale #2 is $70,000; Sale #3 is $69,000; 

Sale #4 is 36,100 and Sale #5 is $4,500. (E32:19;20). 

43. That when four of the five comparable sales require very 

large adjustments it is an indication that the comparable 

properties are not truly comparable to the subject property. 

44. That Property Assessment Valuation, pages 103 and 104 state 

in pertinent part: 



"The question of whether the comparable sales 

are really comparable must be answered. It 

is not an acceptable procedure, for instance, 

to compare a sale of 5 acres of woodland with 

that of a property containing 250 acres. 

Also, it would not be acceptable to compare 

a low-quality, single-family residence 

containing 1,000 square feet with an 

excellent-quality, single-family residence 

containing 3,500 square feet. The greater 

the similarity, the better the comparable sale." 

(Emphasis added) . 
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45. That the URAR Form lists Sale #5 with a size at 3,413 sq. 

ft. However, the Property Record Card shows the size as 

3,385 sq. ft. That the Taxpayer's Expert could not explain 

that discrepancy. (E32:20;50). 

46. That the Taxpayer's Expert determined that $40.00 per sq. 

ft. was the appropriate adjustment for the difference in 

size of gross living area. That he did not explain how he 

reached the $40.00 per square foot figure. 

47. That the quality of the basement finish is a matter of 

dispute between the parties. That the definitions for the 



two types of basement finish listed by Marshall & Swift 

Residential Cost Handbook, page VG-2, are as follows: 
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"Two types of finish are provided, both of which are 

additive costs to be used in conjunction with the 

unfinished basement cost and should be applied only to 

that portion which is finished. (Emphasis added) . 

The minimal basement finish includes vinyl composition 

tile floor covering, taped and painted drywall ceiling, 

drywall or wood paneling on furring, electrical 

lighting and incidental heating .. 

The partitioned basement finish is somewhat similar in 

both quality of materials and workmanship to that of 

the basic residence. It is fully partitioned for 

recreation room, bedroom, laundry room, bathrooms, etc. 

The costs include ceiling, wall and floor finish and 

electrical lighting as well as heating (allowance for 

additional ducts and room registers) . . . 

48. That the URAR Form "basement and finish" lists the subject 

property as having 2,423 sq. ft. basement with 60% "min 

fin". That Sale #1 shows 2,492 sq. ft. with "82% Finished" 

and a negative $22,000 adjustment; Sale #2 shows 1,772 sq. 

ft. with "75% Finished" and a negative $20,000 adjustment. 
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That the Property Record Cards for these properties show 

"typical" basement finish. (E32:44;45). That Taxpayer's 

Expert had no explanation or definition as to "what" a 

"typical" basement finish was nor if, or how, it compared in 

cost to "finished" basement cost. Taxpayer's Expert made no 

interior inspection of the comparable sale properties. 

49. That although the URAR Form shows Sale #3 has an unfinished 

basement and the subject property basement has 2,423 sq. ft. 

with 60% "minimal" basement finish the Taxpayer's Expert 

made no adjustment for this difference as required by 

professionally accepted appraisal methodologies. That 

omission would increase the calculation of the adjusted sale 

price for Sale #3. 

50. That Property Assessment Valuation 2nd Edition, page 98, 

states in pertinent part: 

The elements of comparison (property 

characteristics) for improvements include 

The following: 

*overall quality 

*architectural attractiveness 

*age 

*size (for example, square footage, stories, number of 



units, and number of bedrooms and baths) 

*amenities 

*functional utility (for example, architecture and 

appearance, layout and equipment) 
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*physical condition (for example, physical 

deterioration, maintenance, and modernization including 

remodeling and additions) 

51. That Sale #5 shows basement area of 3,413 sq. ft. with 78% 

"Fin WO" and a negative $20,000 adjustment. That the 

Property Record Card shows 1,535 sq. ft. of basement and 

shows all of it as "Partition" Finish. That Taxpayer's 

Expert could not explain the difference in the data and 

testified that correcting that error would significantly 

affect the adjusted calculated sale price of comparable sale 

#5. (E32:20;50). 

52. That Taxpayer's Expert testified that he has personally 

inspected the subject property basement and that it was not 

of the quality necessary to be valued as a "partition" 

finish basement. That the Taxpayer's Expert testified that 

the basement has a tiled ceiling, carpeted floors, and some 

partitions but also has painted concrete walls and some 

exposed pipes. That Taxpayer's Expert also testified that 
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the quality of the basement finish did not meet the 

definition of Marshall & Swift for "partition" finish as the 

materials and workmanship of the basement were not 

comparable quality to that of the above grade living area. 

That he also testified that the subject property basement 

finish was a little above the definition of "minimal" finish 

as defined by Marshall & Swift. 

53. That from the entire record before it, the Commission 

determines that the subject property basement has a 

"minimal" finish rather than a "partition" finish as those 

terms are defined in the Marshall & Swift Residential Cost 

Handbook. 

54. That the Taxpayer's Expert determined that the basement was 

60% "min fin", however, no evidence was adduced by the 

Expert to support his determination of 60%. (E32: 19) . 

55. That from the entire record before it, the Commission 

determines that the size of the subject property basement is 

2,406 square feet with 2,204 square feet of "minimal" finish 

area and 202 square feet of "unfinished" area. 

56. That the URAR Form under "Functional Utility" listed the 

subject property as "Very Good". Sales #1,#2,#3, and #4 are 

listed as "Good" and Sale #5 is listed as "Very Good". That 
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Taxpayer's Expert made no adjustment to the four sales that 

had a functional utility of "Good" to be made comparable to 

the subject property with a functional utility of "Very 

Good" as required by professionally accepted appraisal 

methodologies. That if the appropriate adjustments had been 

made to four of the five sales that would have affected the 

final calculated adjusted sale price of each of the four 

comparable sales. (E32;19;20). 

57. That the URAR Form under "Heating and Cooling" lists the 

subject property with two heating and cooling units. That 

none of the comparable properties have two heating and 

cooling units listed. That Taxpayer's Expert made no 

adjustment for this comparability characteristic difference. 

That this adjustment would have been required for each of 

the five comparable sales and would have affected the final 

calculated adjusted sale price for each of the five 

comparable sales. (E32:19;20). 

58. That Taxpayer's Expert was asked if the errors of 

commission, errors of omission and mathematical errors were 

all corrected in his URAR sales comparison approach, would 

the final calculations of adjusted sale prices for the 

comparable sale properties change as of January 1, 1999? 
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That Taxpayer's expert testified that it may affect some of 

the comparable sales final calculations and adjusted sale 

prices. 

59. That Taxpayer's Expert was asked if the errors of 

commission, errors of omission, and mathematical calculation 

errors were all corrected in his URAR sales comparison 

approach, would his final opinion of the actual or fair 

market value for the subject property as of January 1, 1999 

change? That Taxpayer's Expert testified that in spite of 

the errors it would not change his opinion of the final 

actual or fair market value of the subject property as of 

January 1, 1999. 

60. That USPAP Standard 2 begins with the following statement: 

"In reporting the results of a real property appraisal, an 

appraiser must communicate each analysis, opinion and 

conclusion in a manner that is not misleading." (Emphasis 

added). 

61. That USPAP Standards Rule 1-1 states: "In developing a real 

property appraisal an appraiser must: (c) not render 

appraisal services in a careless or negligent manner, such 

as by making a series of errors that, although individually 

might not significantly affect the results of an appraisal, 
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in the aggregate affect the credibility of those results." 

62. That the Taxpayer's Expert's Sales Comparison Approach's 

Opinion of Value is fatally flawed due to the numerous 

errors of omission, commission and in the mathematical 

calculations. That therefore the Commission determines that 

the Taxpayer's Expert's Sales Comparison Approach Opinion of 

Value as of January 1, 1999 has no merit. 

63. That Taxpayer's Expert completed a Cost Approach analysis 

for the subject property resulting in an Opinion of actual 

or fair market value of $292,612 as of January 1, 1999. 

(E32:21). 

64. That Taxpayer's Expert testified that he did not include any 

value for the fireplace, extra plumbing fixtures, deck or 

concrete driveway. That the omission of those items would 

cause the Taxpayer's Expert's opinion of value to be 

substantially understated and misleading. That therefore 

the Commission determines that the Taxpayer's Expert's Cost 

Approach Opinion of Value has no merit. 

65. That Taxpayer's Expert states in the Consultation/Appraisal 

Report "In this appraiser's opinion, the 35% obsolescence 

for the rural properties is most probably not warranted by 

the market and most probably creates part of the problem 
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relating to lack of equalization." That however, Taxpayer's 

Expert did not complete a market analysis nor offer any 

evidence or documentation to support this "opinion" or to 

opine what, if any, external/economic obsolescence 

depreciation factor is appropriate for the rural residential 

areas of Thurston County as of January 1, 1999. (E32:28). 

66. That Taxpayer's Expert determined that the Village of Pender 

should receive a 20% external/economic depreciation factor 

rather than the Assessor's 11% external/economic 

depreciation factor. That no evidence or documentation was 

offered to support this determination of the 

external/economic depreciation factor. (E32: 21) . 

67. That for Tax year 1999 the County allowed a 5% physical 

depreciation factor and an 11% external/economic 

depreciation factor, applied to the Village of Pender, for a 

total depreciation factor of 16% which is 4% less than the 

Taxpayer's Expert's depreciation factor of 20%. (E38: 11) . 

68. That Taxpayer's Expert prepared an Assessment/Sales Ratio 

Study. That the Sales Ratio Study used four higher priced 

Thurston County residential sales that occurred from 6-13-

1996 through 8-4-1998. That the last column of the Sales 

Ratio Study is not relevant to the instant case for tax year 
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1999. That the 1999 assessment/sales ratios range from 

75.37 to 94.42. (E32: 52) . 

69. That Taxpayer's Expert prepared an Equalization Study using 

fourteen residential properties from Thurston County. That 

the Equalization Study had houses that ranged in age from 

year built of 1974 to 1997 and in size from 1,935 sq. ft. to 

5,488 sq. ft. (E32:72). 

70. That in the Marshall & Swift Residential Cost Handbook, page 

VG-15, the cost per square foot is less as the size 

increases, which in some cases may explain some differences 

in the "Adj. Base Cost" per sq. ft. for properties of the 

same quality grade. 

71. That the Equalization Study highlighted problems with 

pricing of "Average" quality homes at a higher "Adj. Base 

Rate" than "Good" quality homes. 

72. That an "Average" quality of construction house cannot be 

valued for more per "Adj. Base Cost" per sq. ft. than a 

"Good" quality of construction house using the Marshall & 

Swift Residential Cost Handbook. (See Average Quality, page 

21, Masonry Veneer and Good Quality, page 17, Masonry 

Veneer). 

73. That Taxpayer's Expert's Equalization Study included a 



column for comparison of assessments per sq. ft. That 

however, the calculations were based on the "house value" 

-33-

only for the comparable properties and based on the total 

value for the subject property including the land value. 

This difference in comparability renders that portion of the 

Equalization Study inaccurate, misleading and of no merit. 

74. That Taxpayer's Expert's Equalization Study was persuasive 

in indicating that the assessment practices in Thurston 

County were not meeting basic standards of professional 

appraisal practice nor assessment administration 

requirements as of January 1, 1999. 

75. That the County Assessor ("Assessor") testified that she had 

personally inspected the subject property. 

76. That the Assessor testified that the County's computer 

software company used the Marshall & Swift Cost program, but 

not in its entirety. That the Assessor also testified that 

the County used a 1993 edition of Marshall & swift costs for 

the 1998 pricing. 

77. That the Property Tax Administrator in Title 316, Chapter 

40, Section 003.04, Nebraska Administrative Code, authorizes 

the use of the Marshall Valuation Service and the Marshall & 

Swift Residential Cost Handbook by county assessors. 
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78. That "[t] he [Marshall & Swift] Residential Cost Handbook is 

used for estimating replacement costs for both single and 

multifamily residences."· Marshall & Swift Residential Cost 

Handbook, page 1 (9/98) . 

79. That for 1999 the Assessor attributed 2,877 sq. ft. to the 

two story portion of the subject property and 714 sq. ft. to 

the one story portion of the subject property for a total of 

3,591 sq. ft. (E38:11). 

80. That for 1999 the Assessor's property record worksheet shows 

17 plumbing fixtures, S1 (Single) Fireplace, SD (Siding) 

Walls, and 1,988 sq. ft. of Brick Veneer. (E38:11). 

81. That after all additions and corrections were calculated the 

Replacement Cost New ("RCN") for tax year 1999 was $386,236. 

(E38: 11) . 

82. That from the entire record before it, the Commission 

determines that the subject property basement valuation is 

to be corrected to reflect "minimal" finish for 2,204 square 

feet and "unfinished" for 202 square feet. (E38: 11) . 

83. That from the Marshall & Swift Residential Cost 

Handbook(page VG-21, 2000 edition) the cost is $13.88 per 

sq. ft. for unfinished basement and reducing that figure by 

.9372 to bring it back to 1999 costs results in a value of 
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$13.01 per square foot. That 202 sq. ft. x $13.01 = $2,628 

Replacement Cost New ("RCN") for the "unfinished" portion of 

the basement. 

84. That the Marshall & Swift's "Very Good" cost of "minimal" 

basement finish for 2400 square feet is $7.09 per square 

foot(as of 2000) x .9372 (as of 1999) = $6.64 per sq. ft. 

That $6.64 "minimal" finish plus $13.01 basement cost = 

$19.65 for total "minimal" basement finish cost per square 

foot. That $19.65 x 2,202 square feet = $43,269 RCN for the 

"minimal" finish portion of the basement. 

85. That $43,269 for the "minimal" finish portion+ $2,628 for 

the unfinished portion= $45,897 as the RCN for the basement 

of the subject property as of January 1, 1999. 

86. That the County's RCN of the subject property house after 

the Multiplier (to bring it to 1999 costs) was applied is 

$386,236. That the basement RCN calculated to $63,339 based 

on the 1993 cost figures and was increased by the 1999 

multiplier 1.2340 to $78,160. That the total house 1999 RCN 

of $386,236 less the original RCN of the basement of 

$78,160, plus the corrected basement 1999 RCN of $45,897 

equals a total improvement RCN of $353,973 as of January 1, 

1999. ($386,236 - $78,160 + $45,897 = $353,973). 



-36-

87. That applying the County's 5% physical depreciation to the 

subject property improvement results in a physical 

depreciated value of $336,274. ($353,973 x.05 = $17,699 and 

$353,973 - $17,699 =$336,274). 

88. That applying the County's 11% external/economic 

depreciation to the subject property's physically 

depreciated improvement value results in a totally 

depreciated improvement value of $299,284 rounded to 

$299,285. ($336,274 x .11 = $36,990 and $336,274 - $36,990 

= $299, 284) . 

89. That the land component of the subject property is not at 

issue in the instant case and is valued at $9,720. That 

adding the land component value of $9,720 to the improvement 

component Replacement Cost New Less Depreciation of $299,285 

results in an actual or fair market value of $309,005 for 

the subject property as of January 1, 1999. 

90. That the Taxpayer adduced sufficient clear and convincing 

evidence to overcome the statutory presumption in favor of 

the County as to the actual or fair market value of the 

subject property as of January 1, 1999. 

91. That the Assessor testified that her computer residential 

software program had an error that priced "Average" quality 
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of construction houses higher than "Good" quality of 

construction houses for 1999. That this practice is not in 

compliance with professionally accepted appraisal 

methodologies. 

92. That the Assessor testified that the problem was discovered 

in 1999 and a new computer system was being implemented for 

tax year 2001. That the Assessor testified that the pricing 

error did not affect the "Very Good" quality of construction 

houses. 

93. That the pricing errors and computer problems resulted in 

non-uniform and inequitable assessed values of the 

residential class of property in Thurston County for 1999. 

94. That the Sales Ratio Study and Equalization Study completed 

by the Taxpayer's Expert show that the assessment practices 

for Thurston County for tax year 1999 did not comply with 

professionally accepted appraisal methodologies or with the 

rules and regulations of the Property Tax Administrator. 

(E32:52;72). 

95. That the Taxpayer's Expert's Sales Ratio Study shows that 

the lowest assessment/sales ratio for sales in Thurston 

County for 1999 to be 75.37. (E32:52). 

96. That the Taxpayer has adduced sufficient clear and 
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convincing evidence for tax year 1999 to prove that his 

residential real property value is not equalized with 

similarly situated residential real property values in the 

Village of Pender, Thurston County, Nebraska. 

97. That from the entire record before it, the Commission finds 

and determines that the actual or fair market value of the 

improvement component of the subject property was $299,285. 

That the land component value was not in dispute and remains 

at $9,720 for a total actual or fair market value of 

$309,005 as of January 1, 1999. 

98. That from the entire record before it, the Commission finds 

and determines that the subject property value must be 

equalized to the level of assessment of similarly situated 

residential properties using the lowest assessment/sales 

ratio of 75.37 from the Taxpayer's Expert's Sales Ratio 

Study. That the equalized value of the improvement 

component of the subject property as of January 1, 1999 was 

$225,570. ($299,285 x .7537 (lowest ratio)). That the land 

value was not in dispute at $9,720 for a total uequalized" 

value of $235,290 as of January 1, 1999. 

99. That therefore the assessed value and the equalized value of 

the subject property for tax year 1999 as determined by the 
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County are not supported by the evidence. 

100. That Taxpayer has adduced sufficient clear and convincing 

evidence to establish that the decision of the County as to 

the actual or fair market value of the subject property and 

the County's decision as to the equalized value of the 

subject property as of January 1, 1999 were both 

unreasonable and arbitrary. 

101. That therefore the decision of the County must be vacated 

and reversed. 

III. 
ANALYSIS 

The subject property is a single family residential property 

located in the Village of Pender, Thurston County, Nebraska. The 

Taxpayer testified that he decided to build his house in this 

location because "with my advanced age and retiring, we're close 

to our church, within walking distance, and it's a level lot for 

maintenance. And I wanted an alley entrance to my garage so I 

didn't need to back out into the traffic and my wife's family 

lives next door." (E37:25-26 from Case No. 98R-43). 

It is uncontroverted in the instant case that the house is a 

"Very Good" quality of construction with a complex perimeter and 
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multiple roof lines. It has the attributes of a "Very Good" 

quality home such as high quality windows, ~ brick veneer, ~ 

steel siding exterior walls, cherry wood trim and doors, high 

quality cabinetry, extra plumbing fixtures, marble floors and two 

story ceilings in part of the house with a chandelier that can be 

mechanically lowered for cleaning and changing light bulbs. 

The Taxpayer contracted with an appraiser licensed by the 

State of Nebraska as a Certified General Appraiser (Taxpayer's 

Expert) to prepare a "Consultation Report Tax Valuation" for the 

subject property. 

The Taxpayer's Expert measured the subject property and 

determined that the size was 3,526 square feet. The Assessor's 

Property Record File ("PRF") indicates the size to be 3,591 

square feet. This difference is 65 square feet which is less 

than a 2% difference. There was no drawing or sketch of the 

measurements that the Taxpayer's Expert alleged were made. 

Therefore, from the record before it, the Commission determines 

that the correct size was 3,591 square feet for tax year 1999. 

The Taxpayer's Expert relied on Taxpayer's statements and 

records to determine that the actual cost to acquire the subject 

property land component and to build the house was_$363,000. 

The Nebraska Supreme Ct. ·has held that "An owner who is 



-41-

familiar with his property and knows its worth is permitted to 

testify as to its value." U.S. Ecology v. Boyd County Bd. Of 

Equal.
1 

256 Neb. 7 1 16 1 588 N.W.2d 575 1 581 (1999). 

The Taxpayer 1 S Expert prepared a Sales Comparison 

Methodology Opinion of Value analysis as a part of his 

Consultation Report. However 1 there were multiple errors of 

omission
1 

commission and mathematical calculations in the report 

that do not comply with USPAP or with professionally accepted 

appraisal methodology. The Taxpayer 1 s Expert could not explain 

nor quantify the numerous errors. The errors are misleading and 

the Sales Comparison Approach Opinion of Value has no merit. 

(The errors are outlined in detail in the Substantive Findings 

#12 through #53 of this order.) 

USPAP has several sections that use the statement found at 

the beginning of Standard 2 which is "Real Property Appraisal/ 

Reporting" and states: "In reporting the results of a real 

property appraisal
1 

an appraiser must communicate each analysis/ 

opinion and conclusion in a manner that is not misleading." 

USPAP Standards Rule 1-1 (c) states: "In developing a real 

property appraisal/ an appraiser must: not render appraisal 

services in a careless or negligent manner 1 such as by making a 

series of errors that/ although individually might not 
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The Taxpayer's Expert testified a number of times that any 

one error in his appraisal report would not change the results. 

However, given the numerous errors in data collection, omission, 

commission, mathematical calculation, and the lack of 

documentation for some assumptions, the errors in the aggregate 

cause the credibility of the results to be non existent. 

The Taxpayer's Expert also prepared a Cost Approach analysis 

for the subject property resulting in an Opinion of actual or 

fair market value of $292,612 as of January 1, 1999. Taxpayer's 

Expert testified that he did not include any value for the 

fireplace, extra plumbing fixtures, deck or concrete driveway. 

The omission of those items would result in the opinion of value 

substantially understated. Therefore, the Taxpayer's Expert's 

Cost Approach Opinion of the actual or fair market value of the 

subject property as of January 1, 1999 has no merit. 

One of the main points of dispute between the parties was 

the type of basement finish in the subject property as of the 

assessment date. The County has the basement listed as 

"Finished" and the RCN base cost for the basement is $26.33 per 

square foot. (E38:11). The Taxpayer's Expert lists it as 
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•Minimal" finish at $21.09 per square foot. (E32:21). 

The Marshall & Swift Residential Cost Handbook, page VG-2 

defines the two types of basement finish as follows: 

•Two types of finish are provided, both of which are 

additive costs to be used in conjunction with the unfinished 

basement cost and should be applied only to that portion 

which is finished. 

The minimal basement finish includes vinyl composition tile 

floor covering, taped and painted drywall ceiling, drywall 

or wood paneling on furring, electrical lighting and 

incidental heating. 

The partitioned basement finish is somewhat similar in both 

quality of materials and workmanship to that of the basic 

residence. It is fully partitioned for recreation room, 

bedroom, laundry room, bathrooms, etc. The costs include 

ceiling, wall and floor finish and electrical lighting as 

well as heating (allowance for additional ducts and room 

registers) 

The Taxpayer's Expert testified that he had personally 

inspected the subject property basement and that it was not of 

the quality necessary to be valued as a •partition" finish 

basement as that term is defined in Marshall & Swift. He 
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testified that the quality of the materials and workmanship in 

the basement are not comparable to the quality of the above grade 

living area. He also testified that the basement has a tiled 

ceiling, carpeted floors, and some partitions but also has 

painted concrete walls and some exposed pipes. Taxpayer's Expert 

also testified that the quality is a little more than the 

definition of "minimal" finish as defined by Marshall & Swift. 

The Commission determines from the entire record before it 

that the subject property basement has a "minimal" finish rather 

than a "partition" finish as those terms are defined in the 

Marshall & Swift Residential Cost Handbook. The Commission 

further determines that the basement is 2,406 square feet with 

2,204 square feet of "minimal" finish area and 202 square feet of 

"unfinished" area as of January 1, 1999. 

Another area of dispute between the parties was the amount 

of external/economic obsolescence that is appropriate for Pender 

and for rural Thurston County. 

The Taxpayer's Expert states in the Consultation/Appraisal 

Report "In this appraiser's opinion, the 35% obsolescence for the 

rural properties is most probably not warranted by the market and 

most probably creates part of the problem relating to lack of 

equalization." (Emphasis added) (E32:28). The record is void of 
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market studies, depreciation analysis, or any other type of 

documentation to support this statement nor is there any evidence 

as to "what" the appropriate external/economic depreciation 

factor should be for the rural residential class of property in 

Thurston County for 1999. "Most probably" is not a definitive 

statement and is therefore not persuasive. 

The Taxpayer's Expert estimated that the residential 

properties in the Village of Pender should receive a 20% 

external/economic depreciation factor rather than the Assessor's 

11% external/economic depreciation factor. The record contains 

no evidence or documentation to support this opinion of an 

estimated external/economic depreciation factor. (E32: 21) . 

"It is well established that the value of the opinion of an 

expert witness is no stronger than the facts upon which it is 

based." Bottorf v. Clay Cty. Bd. Of Equal., 7 Neb. App. 162, 

167, 580 N.W.2d 561, 565 (1998). 

The County used a 5% physical depreciation factor and an 11% 

external/economic depreciation factor for a total depreciation 

for the improvement component of the subject property of 16% as 

of January 1, 1999. 

The Taxpayer's Expert prepared an Assessment/Sales Ratio 

Study as part of his Consultation Report. The Taxpayer's Expert 
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used four higher priced Thurston County residential sales that 

occurred in the County from June 13, 1996 through August 4, 1998. 

The last column of the study is not relevant to the instant case 

for tax year 1999. That the Assessment/Sales ratios for 1999 

range from a low of 75.37 to a high of 94.42. (E32:52). 

The Taxpayer's Expert also prepared an Equalization Study 

using fourteen residential properties from Thurston County. 

There were houses that ranged in age from year built of 1974 to 

1997 and in size from 1,935 sq. ft. to 5,488 sq. ft. (E32:72). 

The cost per square foot decreases as the size of the structure 

increases. See Marshall & Swift Residential Cost Handbook, page 

VG-15. That may explain some differences in the cost per sq. ft. 

for properties of differing sizes of the same quality grade. The 

Equalization Study highlighted problems with pricing of "Average" 

quality homes at a higher "Adj. Base Rate" than "Good" quality 

homes. That cannot be. An "Average" quality of construction 

house cannot be valued for more per "Adj. Base Cost" per sq. ft. 

than a "Good" quality of construction house using the Marshall & 

Swift Residential Cost Handbook. (See Average Quality, page 21 

Masonry Veneer and Good Quality, page 17, Masonry Veneer, all 

prices for Average Quality are less than the prices for Good 

Quality) . 



-47-

The Equalization Study included a column for comparison of 

assessments per square foot. However, the calculations were 

based on the "house value" only for the comparable properties and 

based on the total value including the land value for the subject 

property. ·This difference in comparability renders that portion 

of the Equalization Study inaccurate, misleading and of no merit. 

The Taxpayer's Equalization Study was persuasive in 

indicating that the assessment practices in Thurston County were 

not meeting basic standards of professional appraisal practice 

nor assessment administration requirements as of January 1, 1999. 

The County Assessor testified that she had personally 

inspected the subject property and in fact lives in the same 

neighborhood as the subject property. The Assessor testified 

that the County's computer software company used the Marshall & 

Swift Cost program, but not in its entirety. She also testified 

that the County used a 1993 edition of Marshall & Swift costs. 

The Assessor is required to use the Marshall & Swift Residential 

Cost Handbook by the Property Tax Administrator's Title 316, 

Chapter 40, Section 003.04. 

For 1999 the Assessor attributed 2,877 square feet to the 

two story portion of the subject property and 714 square feet to 

the one story portion of the subject property for a total of 
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3,591 square feet. She also listed 17 plumbing fixtures, an S1 

(single) fireplace, SD Walls (Siding) and 1,988 square feet of 

Brick Veneer. When all of the Assessor's additions, deletions 

and corrections were calculated the Replacement Cost New ("RCN") 

for tax year 1999 was $386,236. 

The Commission notes that "the appraisal of real estate is 

not an exact science. Matter of Bock's Estate, 198 Neb. 121, 

124,251 N.W.2d 872, 874 (1977). 

From the entire record before it, the Commission determines 

that the subject property basement valuation is to be corrected 

to reflect "minimal" finish for 2,204 square feet and 

"unfinished" for 202 square feet. (E38:11). The 2000 edition of 

Marshall & Swift, "Very Good" basement cost is $13.88 per square 

foot, reduced by .9372 to represent 1999 costs is $13.01 per 

square foot. 202 square feet times $13.01 equals $2,628 RCN for 

the unfinished portion of the basement. The 2000 edition of 

Marshall & Swift, "Very Good" "minimal" finish for 2,400 square 

feet is $7.09 per square foot, reduced by .93-72 to represent 1999 

costs is $6.64 per square foot. $13.01 per square foot for 

basement plus $6.64 per square foot equals $19.65 for "minimal" 

finish. 2,204 square feet times $19.65 equals $43,269 for 

"minimal" finish portion. Adding the unfinished RCN of $2,628 to 
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the "minimal" finish RCN of $43,269 results in a total basement 

RCN of $45,897 as of January 1, 1999. 

In order to get to a corrected total RCN for January 1, 1999 

you have to start with the County's original RCN of the basement 

based on 1993 costs of $63,339 and multiply it by the county's 

multiplier of 1.234 to calculate the 1999 RCN of $78,160. 

(E38: 11) . 

Then you begin the calculation with the County's original 

RCN of the total house of $386,236: 

minus original bsrnnt RCN 

Plus corrected bsrnnt RCN 
Total RCN of House 

$386,236 
- $ 78,160 

$308,076 
+ $ 45,897 

$353,973 

The Taxpayer's Expert relied on the Taxpayer's actual cost 

to acquire the land and build the house alleged to be $363,000. 

The County's improvement value, when corrected for the change in 

basement cost from "partition" to "minimal" finish, is nearly the 

same as the Taxpayer's alleged cost to acquire land and build the 

house. 

The County then subtracted a 5% physical depreciation of 

$17,699 and an 11% external/economic depreciation of $36,990 for 

a total Replacement Cost New Less Depreciation of $299,284 

rounded to $299,285 for the Improvement of the subject property. 
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The land value was not at issue in the instant case. The 

County's land value is $9,720 and when added to the improvement 

value results in a total actual or fair market value $309,005 as 

of January l, 1999. ($299,285 + $9,720 = $309,005). 

The Nebraska Supreme Court has held that urn the evaluation 

of real property for tax purposes, where buildings and 

improvements are taxable as a part of the real estate, the 

critical issue is the actual value of the entire property, not 

the proportion of that value which is allocated to the land or to 

the buildings and improvements by the appraiser." Bumgarner v. 

Valley County, 208 Neb. 361, 366, 367, 303 N.W.2d 307, 311 (1981) 

The Taxpayer adduced sufficient clear and convincing 

evidence to overcome the statutory presumption in favor of the 

County as to the actual or fair market value of the subject 

property as of January 1, 1999. 

The Assessor testified that her residential computer 

software pricing program had an error that priced uAverage" 

quality of construction houses higher than uGood" quality of 

construction houses for 1999. This practice is in error and is 

not in compliance with professionally accepted appraisal 

methodologies. The Assessor testified that she discovered the 

problem in 1999 and that a new computer system was implemented 
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for tax year 2001. She also testified that the pricing error did 

not affect the "Very Good" quality of construction houses. 

These pricing errors and computer problems resulted in non

uniform and inequitable assessed values for the residential class 

of property in Thurston County for 1999. The Taxpayer's Expert's 

Sales Ratio Study and Equalization Study show that the assessment 

practices for Thurston County for tax year 1999 did not comply 

with professionally accepted appraisal methodologies or with the 

rules and regulations of the Property Tax Administrator. 

(E32:52;72). 

The Taxpayer has adduced sufficient clear and convincing 

evidence to show that for tax year 1999 his residential real 

property value is not equalized with similarly situated 

residential real property values in the Village of Pender, 

Thurston County, Nebraska. 

Equalization is the process of ensuring that all taxable 

property is placed on the assessment rolls at a uniform 

percentage of its actual value. Scribante v. Douglas Cty. Bd. Of 

Equal., 8 Neb. App. 25, 588 N.W.2d 1990 (1999). 

The Nebraska Supreme Court has held that where "the 

discrepancy was not the result of an error of judgment but was a 

deliberate and intentional discrimination systematically applied" 
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the Taxpayer's right to relief is clear. "The right of the 

taxpayer whose property alone is taxed at 100 per cent of its 

true value is to have his assessment reduced to the percentage of 

that value at which others are taxed even though this is a 

departure from the requirement of statute. The conclusion is 

based on the principle that where it is impossible to secure both 

the standards of the true value, and the uniformity and equality 

required by law, the latter requirement is to be preferred as the 

just and ultimate purpose of the law." Kearney Convention Center 

v. Buffalo County Board of Equalization, 216 Neb. 292, 304, 344 

N.W.2d 620, 626 (1984). 

From the entire record before it, the Commission finds and 

determines that the equalized value for the improvement component 

of the subject property must be calculated using the actual or 

fair market value of the improvement of $299,285 reduced by the 

lowest assessment/sales ratio in the Taxpayer's Expert's Sales 

Ratio Study of .7537 for an equalized improvement value of_ 

$225,570. When the land value of $9,720 is added to the 

improvement value of $225,570, the total equalized value of the 

subject property as of January l, 1999 is $235,290. ($225,570 + 

$9,720 = $235,290). 

Therefore, the assessed value and the equalized value of the 
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subject property for tax year 1999 as determined by the County 

are not supported by the evidence. Taxpayer has adduced 

sufficient clear and convincing evidence to establish that the 

decision of the County as to the actual or fair market value and 

as to the equalized value of the subject property were both 

unreasonable and arbitrary. Therefore, the decision of the 

County must be vacated and reversed. 

IV. 

CONCLUSIONS OF LAW 

1. That the Commission has jurisdiction over the parties and 

the subject matter of this appeal . 

. 2. That the Commission is required by Neb. Rev. Stat. §77-5016 

(7) (2000 Cum. Supp.) to affirm the decision of the County 

unless evidence is adduced establishing that the action of 

the County was unreasonable or arbitrary. 

3. That nrt is well established that the value of the opinion 

of an expert witness is no stronger than the facts upon 

which it is based." Bottorf v. Clay Cty. Bd. Of Equal., 7 

Neb. App. 162, 167, 580 N.W.2d 561, 565 (1998). 

4. That nAn owner who is familiar with his property and knows 

its worth is permitted to testify as to its value." U.S. 
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5. That the appraisal of real estate is not an exact science. 

Matter of Bock's Estate, 198 Neb. 121, 124, 251 N.W.2d 872, 

874 (1977) . 

6. That "In the evaluation of real property for tax purposes, 

where buildings and improvements are taxable as a part of 

the real estate, the critical issue is the actual value of 

the entire property, not the proportion of that value which 

is allocated to the land or to the buildings and 

improvements by the appraiser." Bumgarner v. Valley County, 

208 Neb. 361, 366, 367, 303 N.W.2d 307, 311 (1981). 

7. That Equalization is the process of ensuring that all 

taxable property is placed on the assessment rolls at a 

uniform percentage of its actual value. Scribante v. 

Douglas Cty. Ed. Of Equal., 8 Neb. App. 25, 588 N.W.2d 1990 

(1999). 

8. That where "the discrepancy was not the result of an error 

of judgment but was a deliberate and intentional 

discrimination systematically applied" the Taxpayer's right 

to relie·f is clear. "The right of the taxpayer whose 

property alone is taxed at 100 per cent of its true value is 
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to have his assessment reduced to the percentage of that 

value at which others are taxed even though this is a 

departure from the requirement of statute. The conclusion 

is based on the principle that where it is impossible to 

secure both the standards of the true value, and the 

uniformity and equality required by law, the latter 

requirement is to be preferred as the just and ultimate 

purpose of the law." Kearney Convention Center v. Buffalo 

County Board of Equalization, 216 Neb. 292, 304, 344 N.W.2d 

620, 626 (1984). 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission 

is set forth in Neb. Rev. Stat. §77-5007(2000 Cum Supp., as 

amended by 2001 Neb. Laws L.B. 170 § 20). 

B. 
STANDARD OF REVIEW 

The Commission is required to affirm the decision of the 

County unless evidence is adduced establishing that the action of 

the County was unreasonable or arbitrary. Neb. Rev. Stat. §77-

5016(7) (2000 Cum. Supp., as amended by 2001 Neb. Laws L.B. 419 

§1, 2001 Neb. Laws L.B. 170 §22 and 2001 Neb. Laws L.B. 465 §7). 
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The Nebraska Supreme Court interpreting identical language has 

held that it "creates a presumption that a county board of 

equalization has faithfully performed its official duties in 

making an assessment and has acted upon sufficient competent 

evidence to justify its action. That presumption remains until 

there is competent evidence to the contrary presented, and the 

presumption disappears when there is competent evidence adduced 

on appeal to the contrary. From that point forward, the 

reasonableness of the valuation fixed by the board of· 

equalization becomes one of fact based upon all the evidence 

presented. The burden of showing such valuation to be 

unreasonable rests upon the taxpayer on appeal from the action of 

the board. In an appeal from a county board of equalization, the 

burden of persuasion imposed on the complaining taxpayer is not 

met by showing a mere difference of opinion unless it is 

established by clear and convincing evidence that the valuation 

placed on the property when compared with valuations placed on 

other similar property is grossly excessive and is the result of 

a systematic exercise of intentional will or failure of plain 
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duty, and not mere errors of judgment." Garvey Elevators v. 

Adams County Bd., 261 Neb. 130, 136, 621 N.W.2d 518, 523-524 

(2001) . 

c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission, from the entire record before it, concludes 

as a matter of law that it has jurisdiction over both the parties 

and the subject matter of this appeal. 

v. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Thurston County Board of 

Equalization which denied Taxpayer's protest is vacated and 

reversed. 

2. That Taxpayer's residential real property known as Lots 11 

and 12, Block 11, Peebles First Addition, Village of Pender, 

Thurston County, Nebraska, shall be valued as follows for 

tax year 1999: 

Land $ 9,720 

Improvements $225,570 

Total $235,290 
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3. That this decision, if no appeal is filed, shall be 

certified to the Thurston County Treasurer, and the Thurston 

County Assessor, pursuant to Neb. Rev. Stat. §77-5018(2000 

Cum. Supp., as amended by 2001 Neb. Laws L.B. 465 § 8). 

4. That this decision shall only be applicable to tax year 

1999. 

5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 27th day of November, 2001. 

Eb~ 

Robert L. Hans, Commissioner 


