
BEFORE THE NEBRASKA TAX EQUALIZATION 
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ROBERT D. SMITH, 
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vs. 
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DOCKET ENTRY 
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The Nebraska Tax Equalization and Review Commission ("Commission") called the 

above-captioned case for a hearing on the merits of the appeal in the City of Lincoln, Lancaster 

County, Nebraska, on the 19th day of January, 2000, pursuant to a Notice of Hearing~ issued the 

I 8th day of November, 1999. 

Robert D. Smith ("Taxpayer") appeared personally at the hearing, and the Lancaster 

County Board of Equalization appeared through Robin Hendricksen, Chief Deputy Lancaster 

County Assessor. During the hearing, the Commission took judicial notice of certain 

information, and each of the parties was afforded the opportunity to present evidence and 

argument. Each party was also afforded the opportunity to cross-examine witnesses of the 

opposing party as required by law. 

Neb. Rev. Stat. §77-5018 (1998 Cum. Supp.), requires that every final decision and 

order entered by the Commission which is adverse to a party be stated in writing or on the record 

and be accompanied by findings of fact and conclusions oflaw. The Commission, after 

receiving the exhibits and hearing evidence and argument, entered its Findings of Fact, 

Conclusions of Law, and a Final Order on the merits of the appeal in this case, which were in 

substance as follows: 
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FINDINGS OF FACT 

From the record, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain residential real property located in the 

City of Lincoln, Lancaster County, Nebraska ("subject property"). 

2. That the Lancaster County Assessor ("Assessor") proposed valuing the subject property 

in the amount of $190,000 for purposes of taxation as of January 1, 1999 ("the 

assessment date"). (E 1 ). 

3. That Taxpayer timely filed a protest of the proposed valuation, and requested that the 

subject property be valued in the amount of$161,899. (E27:16). 

4. That the basis ofthe protest was the allegation that the property was overvalued. (E27:16 

- 17). That the Taxpayer alleged that the actual or fair market value of the subject . 

property was overstated by th~ County based on three factors: that the subject property 

did not have a fireplace; that the view from the back of the house was of a fence and 

moderate priced homes; and that the storm drain to the rear of the townhouses was 

inadequate, which resulted in damp conditions in the basement of the subject property, 

and which could result in flooding. That the Taxpayer also alleged that the assessed 

value is not equalized with comparable properties. 

5. That the County denied the protest. (E1). 

6. That thereafter, the Taxpayer timely filed an appeal ofthe County's decision to the 

Commission. (Appeal Form). 
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B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

I. That the subject property is a townhouse legally described as Lot 10, First Addition, 

Heritage Pines, more commonly known as 2215 Heritage Pines Court, in the City of 

Lincoln, Lancaster County, Nebraska. 

2. That the Taxpayer acquired the subject property in 1990 for approximately $138,000. 

That since that date the Taxpayer has finished a bathroom in the basement. 

3. That the Taxpayer offered no opinion of value for the subject property as of the 

assessment date. 

4. That the Taxpayer refused the Assessor's request to inspect the interior of the subject 

property. That under the Doctrine of Adverse Inference (see below), the Commission 

therefore finds and determines that the Quality Grade of the subject property is "450" 

which is "Good- Very Good," and that the "Age-Condition" is "1-5." (E32:4; E28:5). 

5. That professionally accepted mass appraisal methods hold that "comparable" property 

share the following characteristics: age, quality, condition, size, style, amenities, and 

functional utility. Property Assessment Valuation, 2nd Ed., (1996), p. 98. 

6. That Taxpayer's comparables are drawn from different neighborhoods, and do not share 

similar quality of construction or condition. That Taxpayer failed to make any 

adjustments for these differences. That such adjustments are required under 

professionally accepted mass appraisal methods. Property Appraisal Assessment, 2nd Ed. 

1996, p. __ . That therefore Taxpayer's "comparables" are not "comparable" to the 

subject property as that term is defined under professionally accepted mass appraisal 

methods. 



7. That the Parties stipulated that the Taxpayer is not being assessed for a fireplace. That 

the Taxpayer is not being assessed for a fireplace as shown on Exhibit 32, page 4. 
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8. That the Taxpayer acquired the subject property in 1990. That he has never had water in 

his basement as a result of the alleged inadequate size of the storm sewer. 

9. That Taxpayer adduced no evidence which would establish that the view of the fence and 

the more modest homes to the rear of the subject property detracts from the actual or fair 

market value of the subject property. 

10. That the County offered the testimony of a Registered Nebraska Appraiser in support of 

its determination of value. 

11. That the County reappraised all townhouses for tax year 1999. That a comparable 

property across the street from the Taxpayer sold in September of 1998, for $190,000. 

(E38). 

12. That the subject property has an assessed value of $118.46 per square foot. That on this 

basis, the subject property has the third lowest assessed value for all twenty-two 

comparable townhouses in Taxpayer's neighborhood. (E39: 1). 

13. That based on the entire record before it, the Commission finds and determines that the 

actual or fair market value of the subject property as of January 1, 1999, was $190,600. 

That the decision of the County was neither unreasonable nor arbitrary. 

14. That therefore the decision ofthe County must be affirmed. 



CONCLUSIONS OF LAW 

1. That the Commission has jurisdiction over the parties and the subject matter of this 

appeal. 
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2. That the Commission is required by Neb. Rev. Stat. §77-5016(7) (1999 Supp.) to affirm 

the decision of the County unless evidence is adduced establishing that the action of the 

County was unreasonable or arbitrary. 

3. That "There is a presumption that a board of equalization has faithfully performed its 

?fficial duties in making an assessment and has acted upon sufficient competent evidence 

to justify its action. That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is competent evidence on 

appeal to the contrary. From that point on, the reasonableness of the valuation fixed by 

the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal 

from the action of the board ... In an appeal to the county board of equalization or to the 

district court, and from the district court to this court, the burden of persuasion imposed 

on the complaining taxpayer is not met by showing a mere difference of opinion unless it 

is established by clear and convincing evidence that the valuation placed upon his 

property when compared to valuations placed on other similar property is grossly 

excessive and is the result of a systematic exercise of intentional will or failure of plain 

duty, and not mere errors of judgment" Kawasaki Motors v. Lancaster Cty. Bd. Of 

Equal., 7 Neb. App. 655 (1998). 



4. That the Assessor has the statutory duty to value residential real property at market value. 

Neb. Rev. Stat. §77-201 (1998 Cum. Supp.) That in order to determine actual or fair 

market value, an accurate description of the following characteristics is critical: quality of 

construction, style, age, size, amenities, functional utility, and condition. Property 

Assessment Valuation, 2 Ed., p. 98. That the Assessor, in order to accurately describe 

these critical characteristics must inspect the subject property. That this conclusion is 

supported by the Nebraska Supreme Court which has determined that "(w)here the 

county assessor does not act upon his own information, or does not make a personal 

inspection of the property, any presumption as to the validity of the official assessment 

does not obtain." Grainger Bros. Co. v. County Bd. of Equalization of Lancaster Co., 

180 Neb. 571,580, 144 N.W. 2d 161, 169 (1966). 

5. That given this mandate, where the Taxpayer refuses the County's request to inspect the 

property, the provisions of the Adverse Inference Rule are triggered. See Yarpe v. 

Lawless Distrib. Co., 7 Neb. App. 957, 962-963, 587 N.W.2d 417,421 (1998). That the 

provisions of this rule may be summarized as follows: where the Taxpayer refuses to 

allow the County to inspect the subject property, after challenging the assessed value as 

determined by the County, there is a presumption that the results of the inspection would 

militate against the Taxpayer's interest. The finder of fact is the sole judge of what 

probative force to give the fact that the Taxpayer refused the County's request to inspect 

the property. Furthermore, that the relative convincing powers of the inferences to be 

drawn from that fact is for the determination of the finder of fact. 



6. That the appraisal of real estate is not an exact science. Matter of Bock's Estate, 198 

Neb. 121, 124,251 N. W. 2d 872, 874 (1977). 
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7. That "comparing the assessed values of other properties with the subject property to 

determine actual value has the same inherent weakness as comparing sales of other 

properties with the subject property. The properties must be truly comparable. DeBruce 

Grain, Inc. v. Otoe Cty. Bd. of Equal., 7 Neb. App. 688,697,584 N.W.2d 837, 843 

(1998). 

8. That based on the entire record before the Commission, Taxpayer has failed to adduce 

clear and convincing evidence that the action of the County in this case was unreasonable 

or arbitrary. 

9. That as a matter oflaw the Taxpayer has NOT met the burden of persuasion as required 

by Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. App. 655 (1998). 

10. That based on the entire record before the Commission, the Commission must, and 

hereby does, conclude as a matter of law that the decision of the Lancaster County Board 

of Equalization which set the assessed value of the subject property for tax year 1999 was· 

neither unreasonable nor arbitrary. 

11. That therefore the decision of the Lancaster County Board of Equalization must be 

affirmed. 

ORDER 

1. That the order of the Lancaster County Board of Equalization setting the assessed value 

of the subject property for tax year 1999 is affirmed. 
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2. That Taxpayer's residential real property, legally described as Lot 10, First Addition, 

Heritage Pines, more commonly known as 2215 Heritage Pines Court, in the City of 

Lincoln, Lancaster County, Nebraska, shall be valued as follows for tax year 1999: 

Land $ 30,000 

Improvements $160,600 

Total $190,600 

3. That this decision, if no appeal is filed, shall be certified to the Lancaster County 

Treasurer, and the Lancaster County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year 1999. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

The above and foregoing Findings of Fact, Conclusions of Law, and Order were approved 

by a quorum of the Commission, and entered of record on the l91h day of January, 2000, 

and are therefore deemed to be the Order of Commission in this case, pursuant to Neb. 

Rev. Stat. §77-5005(5). (1998 Cum. Supp.) 

Signed and sealed this 21st day of January, 2000. 

~ 
SEAL Mark P. Reynolds, Chairman 


