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Reynolds, Chairman: 

SUMMARY OF DECISION 

The Commission reverses the decision of the Seward County Board of 
Equalization which denied an application for exemption of certain real property, and 
grants the property tax exemption requested by the taxpayer. · 
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NATURE OF THE CASE 

The Growing Place, Inc., ("Taxpayer") is a non-profit corporation organized 
under the laws of the State of Nebraska in 1987. The corporation owns certain real 
property located in Seward County, Nebraska, which is used as a "wilderness retreat 
where people can experience spiritual growth." (Articles of Incorporation, Ex. 1, p. 
52). Taxpayer applied for an exemption from real estate taxes from the Seward 
County Board of Equalization ("County"). The application had been granted by 
County for tax years 1988, 1989, 1990, 1991, 1992, and 1993. For tax years 1994 
and 1995, however, County denied the application. Taxpayer appealed those 
decisions to the District Court, and the Court reversed both decisions and granted 
the application. For tax year 1996, County again denied the application, from which 
decision Taxpayer appeals. 

DUTIES OF THE PARTIES 

A taxpayer seeking an exemption for any real or personal property must file an 
application with the county assessor before January 1 of the year for which the 
exemption is requested. Neb. Rev. Stat. §77-202.01 ( 1996 Reissue). County must, 
between February 1 and June 1, hold a hearing on the request. The party seeking the 
exemption is entitled to ten days notice of the hearing. After considering the 
recommendation of the county assessor and any other information it may obtain, the 
County shall grant or withhold the tax exemption for the real or personal property on 
the basis of law and of regulations promulgated by the Property Tax Administrator. 
Neb. Rev. Stat. §77 -202.02 (1996 Reissue). The rules and regulations of the 
Property Tax Division of the Department of Revenue are found in Title 316, 
Nebraska Administrative Code, Chapter 42. Reg. 42-002 of that title mandates that 
"Property tax exemptions are to be strictly construed and the burden of proof is on 
the party seeking an exemption to show that the property is eligible for exemption." 

EVIDENCE OFFERED 

The parties submitted the case for the Commission's decision upon the 
information contained in Exhibit 1, a Joint Stipulation of Facts and Authenticity of 
Documents. 



FINDINGS OF FACT 

From the evidence received the Commission finds and determines as follows: 

I. Taxpayer is a private, non-profit corporation organized under the laws of the 
State of Nebraska. 

II. Taxpayer owns certain real property in Seward County. 

III. The application for exemption from property tax by the Taxpayer was timely 
filed with the Seward County Assessor. 

IV. On May 28, 1996, County denied the application for exemption. 

V. On June 6, 1996, the Taxpayer timely filed an appeal with this Commission. 

VI. The subject property is not owned or used for financial gain or profit. 

VII. The property is not used for the sale of alcoholic liquors. 

VIII. The property is neither owned nor used by any organization which 
discriminates in membership or employment based on race, color, or national 
origin. 

IX. Appellant is exempt from paying sales or use tax to the State on Nebraska 
pursuant to Neb. Rev. Stat. §77-2704.12 (1996 Reissue). 

JURISDICTION 

The Tax Equalization and Review Commission has jurisdiction of this case 
pursuant to Neb. Rev. Stat. §77-1233.04(6) (1995 Supp.). 

STANDARD OF REVIEW 
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The Commission must, as required by Neb. Rev. Stat. §77-15ll (1995 Supp.) 
"affirm the action taken by the board unless evidence is adduced establishing that the 
action of the board was unreasonable or arbitrary ... " 



ANALYSIS 
I. 

Claim of Res Judicata 

Res judicata is a legal doctrine which bars the relitigation of a matter which has 
been directly addressed or necessarily included in a former adjudication if: 

( 1) the former judgement was rendered by a court of competent 
jurisdiction, 

(2) the fonner judgement was a final judgement, 

(3) the former judgement was on the merits, and 

( 4) the same parties or their privies were involved in both actions. 

Moulton v. Board of Zoning Appeals, 251 Neb. 95, 102, 555 N.W.2d 39, 45 (1996). 
Under this doctrine a claim before a tribunal, whether it is an administrative agency 
or a municipal board, is subject to the doctrine of res judicata and may not, as a 
general rule, be relitigated once there has been a petition for judicial review and the 
petition has been dismissed. Kirkland v. Abramson, 248 Neb. 675, 538 N.W.2d 752, 
755 ( 1995); L.f. Vontz Constr. Co v. City of Alliance, 243 Neb. 334, 500 N.W.2d 173 
( 1993). However, there are at least two exceptions to the general rule of res judicata. 
These exceptions are: ( 1) an intervening change in facts or circumstances; or (2) an 
announced public policy by the legislative branch of government that the preclusion 
issues do not apply. Id. 

The second exception to the general rule of res judicata applies to this case. 
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The "announced public policy of the legislative branch of government" is found in 
Neb. Rev. Stat. §77 -202.03(5) (1995 Supp.). The statute provides that "In any year, 
the county assessor or the county board may cause a review of any exemption to 
determine whether the exemption is proper." The statute on its face identifies a 
specific, finite time period during which the doctrine of res judicata will bar 
reapplication. That period is one year. The county assessor, therefore, may review 
the status of any exempt property on an annual basis. Under these circumstances, 
Taxpayer's contention that res judicata bars reconsideration of Taxpayer's exempt 
status on an annual basis is without merit. Since the doctrine does not apply, the 
Commission cannot and does not consider the fact that County, under identical 
circumstances in certain previous years, granted the requested application for 
exemption to Taxpayer, or that the District Court reversed the decision of the 
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County which denied the application. 

II. 
Request for Exemption 

The county board of equalization is required to grant or withhold the tax 
exemption for the real or personal property on the basis of the law and of regulations 
promulgated by the Property Tax Administrator. Neb. Rev. Stat. §77 -202.02 ( 1995 
Supp.). Title 316, Nebraska Administrative Code, Chapter 42, sets forth the 
mandated criteria for determining eligibility for educational, religious, charitable, and 
cemetery property tax exemptions. Those criteria are: 

"006.0 1. Ownership. The property must be owned by an educational, 
religious, charitable, or cemetery organization. 

"006.02. Exclusive Use. The property must be used exclusively for 
religious, educational, charitable, or cemetery purposes. For purposes of 
this exemption, the Property Tax Administrator has stated that the term 
exclusive shall mean "the predominant or primary use of the property as 
opposed to an incidental use thereof." 

"006.03. No Financial Gain or Profit. The property must not be used 
for financial gain or profit to either the owner or user. 

"·006.04. Prohibited Alcoholic Liquor Sales. The property must not be 
used for the sale of alcoholic liquors for more than twenty hours per 
week. 

"006.05. Prohibited Discrimination. The property must not be owned 
or used by an organization which discriminates in membership or 
employment based on race, color, or national origin. 

County has stipulated that Taxpayer complies with provisions 006.03, 006.04, 
and 006.05. The only issues before the Commission, therefore, are (1) whether the 
subject property is owned by a qualified organization, and ( 2) whether the property is 
used primarily for a qualified purpose. 

Under the applicable regulation, a "religious organization" means an 
organization whose purpose is the dedication to or profession of a sectarian creed and 
belief in a divine or superhuman power or powers to be obeyed or worshiped, or the 
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furtherance and enrichment of spiritual faith involving a code of ethics and a spiritual 
philosophy. Although not dispositive of this issue, the evidence establishes that 
Taxpayer has received an exemption from sales and use tax by the Department of 
Revenue of the State of Nebraska, based on the evidence that the organization is a 
religious organization. Taxpayer has also received an exemption from Federal Income 
Tax under section 501(c)(3) of the Internal Revenue Code. Again, although this fact 
is not dispositive of the issue, the Commission must consider this information in 
determining whether Taxpayer is a "religious organization" within the meaning of the 
applicable regulations. The Commission also notes that the evidence identifies 
Ta.,xpayer's purpose (as shown in the Articles of Incorporation) is to promote spiritual 
grovvth in a wilderness retreat setting. Although the "code of ethics" and "spiritual 
philosophy" of Taxpayer is loosely defined, it nevertheless does exist as required by 
the regulation. Finally, no evidence was adduced to rebut the contention that 
Taxpayer is a "religious organization." 

The second issue to be determined by the Commission is whether the property 
is primarily used for a religious purpose. For purposes of the exemption, the 
regulations provide that the term "exclusive use" shall mean "the predominant or 
primary use of the property as opposed to an incidental thereof. The exemption will 
not be lost if the property claimed to be exempt is used in an incidental manner that 
is not educational, religious, charitable, or cemetery use, as long as the predominant 
or primary use of the property is one or more of the exempt uses." Reg. 42-006.02, 
Title 316, Nebraska Administrative Code, Chapter 42. The Commission notes that 
County has provided affidavits which allege that the land has been used for hunting 
and camping. However, no evidence has been adduced to establish that any person 
has hunted or camped on the property with the permission of the Taxpayer. No 
evidence was adduced to establish that the property was used for a non-exempt 
purpose by Taxpayer, or with the consent of Taxpayer by any other person or 
organization. 

CONCLUSIONS OF LAW 

Based on the evidence before it, the Commission must, and hereby does, 
conclude as a matter of law that: 

I. The Growing Place, Inc., is a religious organization within the meaning of Title 
316, Nebraska Administrative Code, Chapter 42. 

II. The use to which the subject property is put is primarily for religious purposes 
as defined in Title 316, Nebraska Code, Chapter 42. 



III. That there being no other evidence to the contrary, the decision of County 
denying the application for exemption was arbitrary and unreasonable. 

ORDER 

IT IS, THEREFORE, ORDERED as follows: 

I. That the decision of the Seward County Board is reversed, and the exemption 
granted for tax year 1996. 

II. That pursuant to Neb. Rev. Stat. §77 -202.06 ( 1996 Reissue), this decision 
shall be mailed to the applicant, the county assessor, and the county board of 
equalization. 

III. That this decision, if no appeal is filed, shall be certified within thirty days to 
the Seward County Treasurer and the Seward County Assessor, and they shall 
correct their records accordingly. 

IV. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Date Mark P. Reynolds, Chairman 
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Janft L. Edwards, Commissioner 
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