
FIXTURES 

The Uniform Commercial Code [unless indicated otherwise, 
all U.C.C. cites are to Neb. Rev. Stat. (U.C.C.) 1.101 et. 
seq. (Reissue 1980), which essentially adopts the 1972 
Amendment to Article 9 of the Code] is designed to regulate 
transactions in personal property. Article 9, in particular, 
proposes to regulate the creation, perfection and priority 
of security interests in personal property. Real property 
interests are thus not within the U.C.C.'s general coverage, 
and indeed Article 9 specifically excludes such interests. 
U.C.C. 9-104 (j) states: 

"This Article does not apply (j) 
except to the extent that provision 
is made for fixtures in Section 
9-313, to the creation on transfer 
of an interest in or lien on real 
estate, including a lease or rents 
thereunder." 

The U.C.C practioner, then, need concern herself with 
real property interests only to the extent that "provision 
is made for fixtures" in 9-313. That section is primarily 
concerned with sorting our priority problems between a 
secured party having a security interest in goods which 
qualify as "fixtures" and owners or encumbrancers of the 
real estate upon which the fixtures are located or attached. 
(Section 9-313 appears as an attachment to this paper. For 
a general discussion of the 1972 Amendments, including 9-313 
see Turner, Nebraska's Adoption of the 1972 Amendments to the 
Uniform Commercial Code, 14 Creighton L. Rev. 99 (1980)). 
9-313 (i) (b) also introduces something called a "fixture 
filing," which is a financing statement covering goods which 
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are to become fixtures. Such a fixture filing must be filed 
in the "office where a mortgage on the real estate would be 
filed or recorded," 9-401 (b), and must comply with the 
requirements of U.C.C. 9-40 2 (5) . These are, that the 
financing statement must show it covers this type of collateral, 
recite that it is to be filed in real estate records, contain 
a description of the real estate sufficient to give constructive 
notice if it were contained in a real estate mortgage, and 
if the debtor has no record interest, the name of the record 
owner of the real estate. Assuming a proper fixture filing 
is made, the Article 9 secured party will enjoy the priority 
given by 9-313. 

The general priority rule of U.C.C. 9-313 is stated in 
subsection (7): a security interest in fixtures is subordinate 
to the conflicting interest of an incumbrancer (which includes 
mortgagees', lienors', and all other rights in real estate 
that are not ownerships interests (9-105 (g)) or owner of the 
real estate who is not the debtor unless priority is conferred 
by one of the prior subsections, mainly 9-313.(4) & (5). 
Generally speaking, these subsections give priority to the 
holder of a perfected security interest in fixtures over, 
(1) a subsequent encumbrancer or owner if the security 
interest is perfected by a fixture filing before the conflicting 
interest arises of record (9-313 (4) (b)); (2) over a prior 
encumbrancer or owner whose interest arises before the goods 
become fixtures if the security interest is a purchase money 
security interest perfected by a fixture filing before or 
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within 10 days after the goods become fixtures (9-313(4)(a), 
and (3) whether perfected or not if the encumbrancer or 
owner had consented in writing to the security interest, or 
if the debtor has the right as against the owner or encumbrancer 
to remove the goods (9-313(5). [Examples of common factual 
patterns illustrating the workings of the 9-313 priority 
rules are attached to the end of this paper.] • 

As this brief introduction to 9-313 suggests, at least 
two preliminary matters must be faced before the priority 
rules of 9-313 apply. First, the goods must qualify as 
fixtures. Like prior versions of 9-313, the 1972 amendment 
makes no attempt to define "fixture" beyond reference to 
local real estate law. Thus, case law determines whether 
any given collateral is or is not a fixture. Second, 9-313 
is generally applicable only if the secured party is seeking 
priority over a conflicting real estate interest, through 
filing a "fixture filing" in compliance with 9-401 (1) (b). 
The "Reasons for 1972 Change" following the 1972 Comments to 
Section 9-401 state: 

"The several alternatives for subsection 
(1) have been rewritten to provide for 
filing in the real estate records of 
security interests intended to give a 
priority as a "fixture filing" under 9-313. 
This requirement for filing in real 
estate records applies only if the 
priority advantages of Section 9-313 
are desired. If the secured party 
is not concerned about priority against 
real estate parties, he can file for a 
fixture as for an ordinary chattel, in 
the chattel records, omitting the filing 
in the real estate records, and he will 
have a security interest perfected against 
everyone but real estate parties." 
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The Nebraska Supreme Court in Bank of Valley v. U.S. Nat'l 
Bank of Omaha, 341 N.W. 2d, 592 (1983) recently discussed 
the first of these matters, the meaning of "fixtures" under 
Nebraska real estate law, in an opinion which may create 
some confusion on that subject. The circumstances in 
Bank of Valley further suggest some questions about the 
scope and applicability of U.C.C. 9-313, although these 
questions were not considered by the Supreme Court due to 
its holding on the fixtures issue. This discussion focuses 
primarily on the tests announced by the Court for determining 
when goods become fixtures, with some comments on the proper 
scope of 9-313. 

Bank of Valley v. U.S. Nat. Bank of Omaha ("Bank of Valley") 
was a declaratory judgment action brought by Bank of Valley 
to determine the priority of its securty interest in certain 
property in which U.S. Nat. Bank also claimed a security 
interest. 

In July of 1973 Luethge, as lessee, entered into a 
lease agreement with Ginger Cove Inc., in which he leased 
lot 6 6 in Ginger Cove. The lease provided that the lessee 
could remove all improvements, if done so within 60 days 
after the lease expired. The lessee built a 5 bedroom house 
on the lot. On February 28, 1978 the lessee gave Bank of 
Valley a security interest in the house at Ginger Cove. 
Bank of Valley filed a financing statement on March 3, 1978 
in the office of the Douglas County Clerk, the proper place 
to file on personal property under the U.C.C. sections 
applicable then, 9-401(1)(c) (Supp. 1977). 
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The lessee subsequently sold the home and assigned the 
lease to lot 66 to another, who made a similiar sale and 
assignment. The home and lease interest ended up in the 
hands of Edward Zachary, who on February 18, 19 81 gave U.S. 
Nat. Bank a security interest in the home on lot 66. U.S. 
Nat. Bank promptly filed a financing statement in the office 
of the Douglas County Register of Deeds, the proper place to 
file to perfect a security interest in fixtures under the 
applicable Code provision, 9-401(1) (b) (1977 Supp) . U.S. 
Nat. Bank also filed a copy of the financing statement in 
the office of the Douglas County Clerk. 

Thus, if the home was considered personal property, the 
Bank of Valley would have a perfected security interest 
dating from March 3, 1978, while U.S. Nat. would have a 
perfected security interest dating from February 19, 1981, 
the date it filed in the office of the Douglas County Clerk. 
Applying the general priority rule of 9-312(5), the first to 
file, Valley, would have priority. On the other hand, if the 
home was found to be a fixture, then U.S. Nat. would have 
priority from February 19, 19 81, the date it filed in the 
Douglas County Register of Deeds, while Valley Bank would, 
it seems, have an unperfected security interest since it 
failed to file in the "proper place" as required by 9-
401(1)(c) (Supp. 1977). U.S. Nat. would then be the first 
to file or perfect under 9-312(5) . 

The district court concluded that the home was a "fixture", 
and granted summary judgement for U.S. Nat. Bank. The 
Supreme Court reversed, stating: 
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"In the present case the lease between 
Leuthge and Ginger Cove, Inc., provided 
for the removal of any improvements. 
The parties thus intended that the house 
remain the personal property of the 
lessee. As such, the financing statement, 
granting a security interest in the 
house was properly filed in the office 
of the clerk of the county of the debtor's 
residence. 9-401(1) (c) (Supp. 1977). This 
having been done, the interest of the Bank 
of Valley was properly perfected and is 
prior to that of United States National 
Bank. See Neb. U.C.C. 9-303, 9-312 
(Reissue 1971)." Bank of Valley, at 596. 

The court reached its conclusion after briefly surveying 
the "general law of the jurisdiction", as was-, in the courts' 
opinion, required by Neb. U.C.C. 9-313 (Reissue 1971). This 
survey disclosed that historically three factors have been con-
sidered as determinative on the question of whether a thing 
has become a fixture: 

"1st. Actual annexation to the 
realty, or something appurtenant 
thereto. 2d. Appropriation to the 
use or purpose of that part of the 
realty with which it is connected. 
3d. The intention of the party 
making the annexation to make the 
article a permanent accession to 
the freehold. This intention being 
inferred from the nature of the 
articles affixed, the relation and 
situation of the party making the 
annexation, the structure and mode 
of annexation, and the purpose or 
use for which the annexation has 
been made." [Citation omitted.] 
The third test, namely that of 
"intention," appears by the clear 
weight of modern authority to be the 
controlling consideration.1" 
[Citation omitted.] T-V Transmission 
v. County Bd. of Equal, 215 Neb. 363, 
366, 338 N.W.2d 752, 754 (1983). "'Of 
these three tests, the clear tendency 
of modern authority seems to be to 
give pre-eminence to the question of 
intention to make the article a 
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permanent accession to the freehold, 
and the others (the first and second 
statements) seem to derive their chief 
value as evidence of such intention.'" 
Bemis v. First National Bank, 63 Ark. 
625, 629, 40 S.W. 127, 128 (1897)." 
Bank of Valley at 594, 595. 

Based on this statement as well as language from one or 
two other nineteenth century cases, the Court concluded that 
inasmuch as the lease clearly regarded the house as personal 
property, it followed that under the third and most important 
test, "intention," the party "making the annexation" did not 
intend to make the house a "permanent accession to the 
freehold." That being so, the house was not a fixture for 
purposes of determining priority under the U.C.C. 

It may well be that the result reached in Bank of Valley 
was the correct one. It seems likely that U.S. Nat. Bank 
would be aware of the common practice of treating structures 
on leased premises such as this as personal property, so 
that it could not fairly say it was mislead by the circumstances, 
or surprised by the lease terms. Further, since U.S. Nat. 
Bank filed in the County Clerk's Office, it may well have 
actually seen Valley Banks' filing so that, under Section 9-
401(2) then applicable, the filing would be effective even 
if the house was found to be a fixture. However, the reason 
given by the Supreme Court for its holding, to the extent it 
gives determinative weight to the lessee's intention at the 
time the goods are attached to the realty, seems both to 
mistake existing fixture law, and create unnecessary problems 
for the future. 
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Nebraska Fixture Law Prior to 
Bank of Valley 

The Nebraska fixture decisions, and indeed the majority 
of such decisions nationwide, make it clear that while 
expressed intention on this issue is undoubtedly important, 
the question cannot be decided in every case simply by 
finding that expressed intention. Other factors are relevant, 
particularily where rights of persons not party to the 
agreement expressing the parties intention are concerned. 
Before looking at those factors it should be noted that 
while the Court decided this matter under the pre-19 80 
version of Neb. U.C.C. 9-313, it is clear that under the 
present version the same inquiry must be made. No version 
of the U.C.C. has ever really attempted to provide definite 
rules to determine when goods lose their purely chattel 
character and become part of the real estate. The current 
version of 9-313 goes somewhat further than prior law in 
that it exempts some kinds of collateral from the fixture-
filing requirement because of that collaterals chattel 
character (9-313(4) (c)), and excludes from Article 9 financing 
rules altogether ordinary building materials incorporated 
into the improvement, 9-313(2). However, most goods are 
going to fall into that "intermediate class which become 
real estate for certain purposes, but as to which chattel 
financing may be perserved. This third and intermediate 
class is the primary subject of this section. The demarcation 
between these classifications is not delineated by this 
section." Comment 2, 1972 Comments to Section 9-313. 
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Thus, past fixture decisions, including Bank of Valley, 
play on equal role in determining fixture questions under 
the current version of 9-313. As a result, the discussion 
on the tests to determine whether goods are fixtures or not 
will ignore language differences between the "old" 9-313 and 
the "new" 9-313, except where specifically indicated otherwise. 

Nebraska law has long recognized the unique character of goods 
which have been attached to realty, but which may nonetheless 
be removed with or without damage to the realty or the 
goods. See note, Fixtures - Definition - Tests for Determination -
Trade Fixtures, Neb. Law Bulletin; 177 (1932-33). The early 
cases considering the question are best summarized and 
exemplified by Swift Lumber & Fuel Co. v. Elwanger, 127 Neb. 
720, 256 N.W. 875 (1934). 

In Swift the seller of certain refrigeration equipment, 
various kitchen cabinets, a boiler, an oil burner, and an 
oil tank brought a replevin action against its buyer, a 
grantee under a land contract, and the grantor, the record 
owner of the real estate upon which this equipment was 
located. The seller claimed the goods because it retained 
title under its conditioned sale contract with the buyer. 
The real estate owner claimed the goods as fixtures by 
virtue of their installation in a structure located on the 
property. In concluding that some of the goods were fixtures, 
and some not, the court cited with approval the language 
subsequently relied upon by the Court in Bank of Valley, 
including that which stressed the importance of the annexing 

-9-



parties intention. Swift, supra, at 877. In discussing 
that intention, however, the Court noted that it had limitations 

"Moreover, under the view that intention 
constitutes the chief criterion, it is 
now generally held that unless the articles 
are of such a nature as to lose their 
identity by incorporation in the real 
estate, such as nails, lath, plaster, 
etc, or unless there is a complete 
merger with the realty by incorporation 
of the chattels so as to prevent remocal 
without material injury to the realty, 
the parties may agree that such articles 
shall retain their personal character 
and be removable, and such contract 
is binding between the parties. It 
is also held that such an agreement 
may be and is implied where articles 
of an ambiguous nature, such as the 
articles involved in this case, are 
sold with the reservation that title 
shall not pass until they are paid 
for, or where a mortgage is given 
on articles before their annexation. 
In such case their annexation to 
the realty of the purchaser does not 
render them a part of the realty and 
irremovable as between the parties. 

A more difficult question arises 
when the interest of third persons 
are involved. When the rights of 
such persons, without notice, relying 
on the apparent character of the 
articles annexed, are adversely 
affected thereby, the intention of 
the parties as inferred from the 
nature of the articles affixed, the 
structure and mode of annexation, 
and the apparent purpose or use for 
which the annexation has been made, 
is held to control over an intention 
expressed in a secret contract of 
conditional sale." (citation omitted). 
Swift, supra, at 877. 

This case tells us several things. First, so long as 
the dispute is between the "parties," i.e., the party affixing 
the goods to the real estate and the owner of the real 
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estate, no reason exists not to let their expressed intention 
to regard the goods as personalty control, so long as they 
are fairly easily removable. That seems sensible, and certainly 
reflects the view of a great majority of courts. (Problems 
of course may develop even as between the parties where 
their intention is not clearly expressed.) 

Second, expressed intention to treat goods as personalty 
may lose significance even in a dispute between the original 
parties if removal of the goods from the realty would cause 
excessive damages. For example, in Friedlander v. Ryder, 30 
Neb. 783, 47 N.W. 83 (1890) the owner of a residential lot 
with a structure on it leased the lot to another. The tenant 
built an addition to the structure. The lease provided that 
the tenant could remove "Tenants fixtures" during the term 
of the lease. The owner sold the real estate, the tenant quit 
the premises and a dispute arose over the ownership of the 
addition. The court found that the purchaser was on notice 
of the tenant's rights under the lease, but that the addition 
could not be removed notwithstanding the lease terms: 

"We do not deny the right to remove this 
addition on the ground that it was 
attached to the freehold, but because 
the improvement was of such a character 
and was so annexed to the main building 
that its removal would greatly injure 
the demised premises." Friedlander, 
at 84, 85. 

Third, and perhaps most important, regardless of intent 
between the parties the rights of innocent third parties may 
require a different result. This is particularly true where 
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the third parties are purchasers of the real estate upon 
which the goods are located. 

To begin with, Nebraska case law clearly favors the 
purchaser of real estate on fixture questions where the 
competing party is the seller of the real estate. In 
Joiner v. Pound, 149 Neb. 321, 31 N.W.2d (1948) and Frost 
v. Schinkel, 121 Neb. 784, 238 N.W. 659 (1931) the Nebraska 
Supreme Court stated that purchasers have the right to 
assume that articles attached to the real estate are part of 
the freehold unless the conveyance instruments indicate to 
the contrary, or other circumstances put the purchaser on 
notice that the usual assumption is not proper. Joiner v. 
Pound, supra, at 10 2. The result is the same even where the 
owner, prior to sale of the real estate, purports to sell a 
structure located on the land to a third party. If the 
purchaser of the real estate had reason to believe the 
structure went with the land, the prior sale to another is 
of no consequence. Moore v. Moran, 64 Neb. 84, 89 N.W. 629 
(1902) . 

Similar results are reached where the goods in question 
are located on the sellers real estate, but have been placed 
there by a tenant. In Roder v. Williams, 100 Neb. 46, 158 
N.W. 360 (1916) the court held that a buyer was entitled to 
assume certain farm buildings were part of the real estate, 
even though the buyer knew the property was being farmed by 
a tenant of the seller. The Court reasoned that, just as in 
cases such as Joiner v. Pound, supra, where the buyer had no 
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reason to know buildings such as cattle sheds, corn cribs, 
and the like were in fact owned by the tenant, he was 
justified in assuming they were part of the real estate. 
Thus, unless the deed excepted such articles, they were 
transfered with the real estate. See also Stibor v. Farrell, 
177 Neb. 437, 129 N.W.2d 449, 453 (1964). 

Where the conflict is between a prior mortgagee of the 
realty and one claiming a security interest in the goods 
attached to the real estate, the Supreme Court has generally 
held in favor of the secured party. In Omaha Loan & Building 
Ass'n v. Bigelow, 133 Neb. 275, 274 N.W. 574 (1937) the 
Court permitted a conditional sales vendor to remove a gas 
furnace from the mortgagors property despite claims of 
priority made by real estate mortgagee. The Court reasoned 
that 

". . .as the mortgage is merely security, 
the mortgage has advanced nothing in reliance 
on the value of the subsequently annexed 
chattels, and he should not be permitted to 
acquire them as part of his security, con-
trary to the intention of the party making 
the annexation and to the injury of the 
seller." (citations omitted) Omaha Loan, 
supra, at 575. 

As this excerpt suggests, the goods are not regarded as 
fixtures as against the prior mortgagee. However, where 
that mortgagee makes subsequent advances based on the presence 
of those goods on the real estate premises as apparent 
fixtures, a different result obtains. That was the case in 
Swift Lumber & Fuel Co. v. Elwanger, 127 Neb. 740, 256 N.W. 
875 (1943), discussed supra, p. g, and the Court gave the 
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grantor-mortgagee priority in the "fixtures" to the extent 
of those advances. 

Subsequent mortgagees who take their real estate interest 
after the goods have been in some sense attached to the real 
estate are treated by our Supreme Court as "purchasers," and 
are entitled to treat the goods as part of the realty to the 
extent other purchasers could. Such subsequent mortgagees 
will thus obtain priority over the right of one claiming a 
security interest in the "fixtures" unless the mortgagee had 
notice, actual or constructive, of that competing interest. 
Tillotson v. Stevens, 195 Neb. 104, 237 N.W.2d 108, 110 
(1975). 

What these cases all suggest is that the question of 
whether goods attached to realty are "fixtures" must be 
resolved in large part depending upon who is asking the 
question. So long as the dispute is between the original 
parties, for example the owner of land and one who leases 
the land, it normally makes sense to look only at what those 
parties agreed between themselves as to the character 
of improvements. To a lesser extent, the same is true 
between mortgagor and mortgagee, and grantor-grantee of the 
real estate, although in these relationships it is more 
likely that misunderstandings may arise as to the character 
of "fixtures" as realty or personalty. However, where third 
parties are involved, "intention" to regard goods as per-
sonalty or realty must, and does, give way to other consid-
erations. Our Court already said just that in Tillotson v. 
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Stephens, supra. (In Tillotson a conditional purchaser of a 
steel grain drying bin erected the structures on land owned 
by another. The owner signed a "waiver of claim" to the 
bin, but subsequently mortgaged the real estate. The 
mortgage was foreclosed and the land sold. The Court said 
the mortgagee was entitled to have the bin sold with the 
real estate free of any claim by the conditional purchaser. 
Tillotson, at 10. Speaking to the intention question the 
Court said: 

"There is no evidence that the Battle 
Creek State Bank, at the time it obtained 
the real estate mortgage, had any notice 
of plaintiff's interest in the bin and 
there was nothing in the real estate 
records to reflect such an interest; 
neither was plaintiff in possession of 
the bin. Under such circumstances the 
bank acquired a lien on the bin which was 
a fixture on the mortgaged land. A bona 
fide mortgagee is entitled to the same 
protection as a bona fide purchaser or 
grantee. See, 55 Am. Jur. 2d, Mortgages, 
324, p. 393; Door v. Meyer, 51 Neb. 94, 
70 N.W. 543; Clements v. Doak, 140 Neb. 
265, 299 N.W. 505. 'As a general proposition, 
special agreements fixing the status of 
property as realty or personalty are binding 
only on the contracting parties and their 
privies, and are not binding on third parties 
without notice thereof, * * *. Thus, it is 
ordinarily held that a subsequent purchaser 
or mortgagee of the land is not bound by an 
agreement between the annexation and the 
landowner that the property retain its status 
as personalty. (Citation omitted).'" 
Tillotson, supra, at 10. See also the 
discussion in Cook v. Beerman, 201 Neb. 
675, 237 N.W.2d 459 (1978). 

Returning to our discussion of Bank of Valley v. U.S. 
Nat'l Bank, supra, it seems fairly clear that the Court 
overstated the importance of "intention" as agreed between 
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the owner and the tenant. On the simple question of whether 
goods are or are not "fixtures" the other factors, annexation 
to the real estate and importance to the real estate, viewed 
from the perspective of a reasonable person knowing what a 
reasonable person is expected to know, become determinative. 
Thus, the house on lot 66 will be considered a fixture if a 
reasonable third party dealing with the realty could fairly 
assume the home goes with the land. It may well be con-
cluded that no subsequent person dealing with the real 
estate could ever be mislead on this question, if as is 
likely, the lease agreement terms on improvements would 
appear in any land record search. If so, the house will be 
separated from the real estate not because of the "intention, 
but because of what the records reveal. If the lease is 
silent on the status of the improvement, or if the lease is 
not discoverable in an ordinary record search, it seems 
clear that a reasonable purchaser would assume the house was 
a fixture, and under Nebraska cases this house would be 
considered a fixture. To the extent that the Bank of Valley 
opinion suggests otherwise it paints with too broad a brush. 

The Role of U.C.C. 9-313 
What is the impact of U.C.C. 9-313 on the fixture 

question? More to the point, should the parties in Bank of 
Valley have acted any differently given that they obviously 
knew the U.C.C. was applicable? U.S. Nat. Bank, you remember 
filed its financing statement in both the County Clerk's 
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Office, and the Office of the Register of Deeds. However, 
even if it searched only the real estate records, it must 
have found, if it didn't already know, that its debtor was 
only a lessee. This should have lead to an inspection of 
the lease, which, arguably would lead to a conclusion that 
the improvement was personalty, which finally would point to 
the personal property records as the appropriate place to 
conduct a search for other security interests. There it 
would find the financing statement filed by Bank of Valley, 
and a fully informed credit decision could be made. 

It is probably not too much to expect lenders such as 
U.S. Nat. Bank to make these inferences and reach these 
conclusions. It may be less reasonable to expect other 
third persons to make similiar inferences and reach similiar 
conclusions, After all, one must candidly admit that most 
persons if asked would probably call a house real estate, and 
act accordingly. The most logical place for one to search 
for competing interests in real estate is surely the real 
estate records, not records for personal property security 
interests. It was recognition of this business reality 
which lead the draftsmen of the U.C.C. to include section 
9-313. The fixture filing requirement was to aid 

" . . . prospective real estate buyers 
or mortgagees, who will always search 
the real estate records for encumbrances 
against the realty but may not think to 
check the chattel records." Baker, 
Basic Guide to Secured Transactions, p. 
246 n.294 (ALI-ABA 1983). 
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This being the purpose of U.C.C. 9-313 fixture filing 
requirments, and given the ordinary understanding of one 
taking an interest in a house, it seems better policy to 
call the house a "fixture", and require a fixture filing, at 
least where the competing interest is one designed to be 
protected by 9-313, that is, a subsequent purchaser or 
encumbrancer of the real estate. As to such a person, the 
house in Bank of Valley should be considered a fixture, and 
the Bank of Valley's non-fixture filing improper. As an 
improper filing it presumedly would not be record notice to 
a purchaser of the real estate. It may be that such a 
purchaser would be on notice on other grounds under familiar 
real estate law, such as "inquiry notice" when one other 
than the record owner is in possession of the real estate. 
So be it. But the U.C.C.'s concerns seem to require a 
filing in real estate records where the goods would normally 
appear to be "fixtures." 

Of course, what has been said above may not be much 
comfort to persons such as U.S. Nat. Bank, at least under 
the current version of 9-313. The dispute in Bank of Valley 
was not a dispute between an Article 9 secured party and a 
subsequent purchaser of the real estate. It was between two 
Article 9 secured parties. It can be argued that, as between 
two such parties, a fixture filing is unnecessary. As was 
stated earlier, the "Reasons for Change" given for the 1972 
Amendments, supra, p. 3, state that a real estate filing 
is necessary only for priority against "real estate parties." 
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Authors of the standard texts in this area seem to agree: 
"If the fixture financer is not concerned 
with real estate interest, he can in some 
cases, make a regular chattel filing, if any-
filing is needed for perfection, which will be 
good against other third parties." Henson, 
Secured Transaction, 296 (West 1979). 
"[U]nder the 1972 Code the filing as to the 
goods will perfect the secured creditor 
vis-a-vis lien creditors and the trustee in 
bankruptcy, but not against subsequent real 
estate claimants." White & Summers, Uniform 
Commercial Code, 2d ed. 1057 (West 1980). 

The context of their remarks seem to indicate that they 
believe a non-fixture filing will be good only as against 
persons such as lien creditors or bankruptcy trustees. If 
so, they may be reading 9-313 both too broadly and too 
restrictively. As to the latter, the "Reason for Change" 
language does say a chattel filing will be good "against 
everyone but real estate parties." This would presumedly 
include a secured party claiming a security interest in the 
"fixture" only, not the real estate. Baker, Guide to Secured 
Transactions, supra, takes this position: 

"Conflicts with adverse chattel claimants, 
such as other Article 9 secured creditors 
or creditors with a judgment lien only on 
the goods themselves, are governed by other 
Article 9 priority rules." Baker, at 229. 

Under the current version of 9-313, then, it seems that 
Bank of Valley would win as against U.S. Nat. Bank, assuming 
U.S. Nat. Bank is not a "real estate party," by virtue of 
Bank of Valley's chattel filing. What is interesting, 
however, is that the opposite result should probably have 
been reached by the Supreme Court under the "old" version of 
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9-313 and 9-401(b). That version required that all financing 
statements be filed in the real estate records if the goods 
were or ever to become fixtures. (See white & Summers, 
supra, at 105 7: "Under the 1962 Code a filing in the personal 
property records (as for example, the Secretary of State's 
office) on property later found to be a fixture was a 
worthless filing"). 

Summary and Conclusion 
To summarize, under existing real estate law, keeping 

in mind the purpose behind 9-313, the Supreme Court in Bank 
of Valley probably should have treated the house on Lot 
6 6 as a fuxture, and refused to give Bank of Valley priority 
under 9-312, or 9-313. The decision seems to unnecessarily 
cloud the already murky state of fixture law. Bank of 
Valley may be entitled to priority because U.S. Nat. Bank 
had actual knowledge of the prior financing statements, but 
the house should still be considered a fixture. 

On balance, the result which would follow under our 
present U.C.C. seem preferable to telling Bank of Valley it 
holds an unperfected security interest, because improperly 
filed. It doesn't seem too much to ask one considering taking 
a security interest in goods which may be fixtures to search 
both the real estate records and the personal property 
records for prior interests in the real estate or goods 
which are fixtures. Indeed, this is what surely must happen 
in most cases now. If goods are clearly personalty only 
those records are checked. If clearly fixtures, presumedly 
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only real estate records are checked, because competing 
prior secured parties would probably also treat the goods as 
fixtures and wish to acquire the protection against real 
estate parties offered by 9-313. Thus, at present in cases 
where some question exists as to whether goods are fixtures, 
a potential secured creditor will check both real and personal 
property records. All that the new U.C.C. 9-313 and 9-401 
require is that a potential secured creditor check the 
personal property records even in those cases where goods 
are clearly fixtures to determine if a prior secured creditor 
has eschewed the priority vis-a-vis real estate parties 
under 9-313. 

One further quesiton related to fixtures and fixture 
filing under the current U.C.C. may present itself. Assuming 
that a secured party could perfect a security interest in 
fixtures as against another secured party by filing a 
financing statement in the Secretary of State's office, what 
is the effect of filing a "fixture filing" as to that secured 
party? If the goods are not fixtures, most commentators 
agree that the filing is improper and gains the secured 
party nothing. See e.g., Henson, Secured Transactions, 
supra, at 296, fn. 24, citing In re Kahl, 10 U.C.C. Rptr. 
1322 (Wis. 1972). What if the goods are fixtures? Is the 
filing as a fixture filing good agianst other Article 9 
claimants? Surely it should be, since a potential secured 
party would normally look to see if rival real estate claimants 
have an interest in the fixture. One could argue, however, 
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that U.C.C. 9-401(1) (b) may limit the affect of a fixture 
filing to the priority given under U.C.C. 9-313: " . . . 
or when the financing statement is filed as a fixture 
filing (section 9-313) and the collateral is goods which are 
or are to be come fixtures. . ." It may be, the argument 
goes, that the only priority obtained by a fixture filing is 
that given under 9-313. This argument, however, seems to 
mistake priority for perfection. That is, all 9-313 and 
9-401(1) (b) are attempting to do is determine the rights 
of a secured party and competing real estate claimants. As 
to other parties, other Sections decide priority. Under 
9-302 and 9-312, for example, the secured party filing a 
fixture filing would still be first to file, and should get 
his 9-312 priority. 
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Common Priority Problems Under 9-313 

1. A buys equipment from B Equipment Co. for use in 
A's business. The equipment becomes "fixtures" under 
local law. A gives B a security interest in the 
equipment to secure the unpaid purchase price. M holds 
a mortgage on A's real estate, including the land, 
structure, and "fixtures and their replacements." This 
mortgage was created and recorded ten years ago. 

A defaults on both the installment contract and 
the mortgage. Who has priority? 

9-313(4)(a) protects B here so long as B files 
a fixture filing before the equipment become fixtures 
or within ten days thereafter. 

2. A borrows $2,000.00 from L, giving L a security 
interest in a steel building located on A's farm. 
Later, A gives M a mortgage on his farm, including 
fixtures. A defaults on the loan repayment and also 
on the mortgage. Who has priority in the steel building? 

Assuming the building is a fixture, 9-313(4)(b) 
gives priority to whichever party perfects first. If 
L files a "fixture" filing before M records his mortgage, 
L wins. 

If the goods are not fixtures M's mortgage 
doesn't reach the goods, so in this dispute L will 
prevail even if unperfected. 
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A borrows $2,000.00 from L, giving L a security 
interest in the steel building on A's farm. L files 
a financing statement in the proper place to perfect 
a security interest in personalty. 

(a) J obtains a judgment lien on A's real 
estate, including this farm. Who has priority 
as between L and J? L wins, even if the 
steel building is a fixture, since 9-313(4)(d) 
gives L priority over a lien creditor if he 
has perfected by "any method permitted by 
this article." 

(b) A files bankruptcy. Is L's security interest 
good against the trustee? Comment 4(c) 
states the belief (or hope) that 9-313(4)(d) 
will give the secured creditor priority 
against the trustee if the security interest 
is perfected "by any method." Insofar as 
the trustee asserts his right as a lien 
creditor under § 544(a)(1), the secured 
creditor should win since the trustee's lien 
on the fixtures as "goods" should be subor-
dinate to anyone having a perfected security 
interest in those "goods." Here L should 
be such a person, since he has filed a financing 
statement which would be proper as to "goods." 
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However, the trustee's rights under 
544(a)(3) present a problem, since it seems 
clear that absent a fixture filing L has 
not perfected "under applicable law" against 
a bona fide purchaser of the real estate. 
The Comments state the belief that the goods 
should be treated as chattels for this purpose, 
since it was in that capacity the secured 
party took his interest. Some Commentators 
believe the trustee should not have the 
bona fide purchaser status here; Henson, 
Secured Transactions, p. 308 (West 1980), 
White & Summers, Uniform Commercial Code, 
2d ed., 1062 (West 1980). Some support for 
this view may be found in § 547 (e) (1) (B) , 
which for purposes of the preference section 
treats fixtures as personal property. 

A gives S a security interest in the 
steel building to secure $11,000.00. S files 
a fixture filing. A defaults on the loans 
to both L and S. Who has priority? 

Since L was not and is not seeking 
the priority afforded secured parties under 
9-313, it seems he should have priority as 
first to file under 9-312(5). This seems 
to be the thrust of the change in 9-401 
explained in "Reasons for 1972 Change." 
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A gives C a mortgage on A's real estate to secure 
a loan made by C to enable A to build an apartment 
building on the real estate. C records at once. 
Later, A purchases kitchen appliances from S on 
credit, giving S a security interest in the appliances. 
S files a fixture filing before the goods are installed 
in the apartment building. The appliances are 
installed during construction. Following completion 
A defaults on both obligations. Who has priority in 
the appliances? 

C should win under 9-313(6), since the purchase 
money priority normally afforded S under 9-313(4)(a) 
is not available against construction mortgagees. 

Same facts as 4, except that S sells A readily 
removable office machines. Here 9-313(4) (c) gives 
priority to S, even as against a construction mortgagee, 
if S perfects by any method before the goods become 
fixtures. 

0 leases real estate to A. Under the lease A 
has the right to remove improvements made by A, including 
fixtures. A buys a steel building from S and places 
it on the real estate such that it becomes a fixture 
under local law. S fails to file any financing state-
ment. A defaults on payments to S. 
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(a) 9-313(5) (b) gives S priority without 
perfection so long as the debtor had the 
right to remove the goods "as against the 
owner or encumbrancer." As between S and 
0, S may remove the goods. 

(b) Same facts, except that 0 sells the real 
estate to a B.F.P. May S remove the steel 
building? Some commentators, White & Summers 
for example, view 9-313(5) as resolving 
the problem "explicitly" in S's favor. (White 
& Summers, supra at 1063). Perhaps. However, 
it could be argued that one must determine 
whether the debtor could remove the goods 
as against this owner, not the previous owner. 
This result would turn on whether under 
applicable real estate law the buyer would 
be on notice, actual or constructive, of the 
tenant's right to remove. 

A gives M a mortgage on A's residence, including 
fixtures. A buys from S a new kitchen range and oven 
to replace an existing unit, giving S a security 
interest in the range to secure the unpaid purchase 
price. If S perfects "by any method permitted by 
this article" and these goods are "readily removable" 
S would win, since the range appears to be a replacement 
of a domestic appliance. 
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UNIFORM COMMERCIAL CODE 

9-313. Priority of security interests in fixtures. 
(1) In this section and in the provisions of Part 4 of 

this article referring to fixture filing, unless the context 
otherwise requires 

(a) goods are "fixtures" when they become so related 
to particular real estate that an interest in 
them arises under real estate law 

(b) a "fixture filing" is the filing in the office 
where a mortgage on the real estate would be 
filed or recorded of a financing statement cover-
ing goods which are or are to become fixtures and 
conforming to the requirements of subsection (5) 
of section 9-402 

(c) a mortgage is a "construction mortgage" to the 
extent that it secures an obligation incurred for 
the construction of an improvement on land in-
cluding the acquisition cost of the land, if the 
recorded writing so indicates. 

(2) A security interest under this article may be created 
in goods which are fixtures or may continue in goods which be-
come fixtures, but no security interest exists under this ar-
ticle in ordinary building materials incorporated into an im-
provement on land. 

(3) This article does not prevent creation of an em-
cumbrance (sic) upon fixtures pursuant to real estate law. 

(4) A perfected security interest in fixtures has prior-
ity over the conflicting interest of an encumbrancer or owner 
of the real estate where 

(a) the security interest is a purchase money security 
interest, the interest of the encumbrancer or 
owner arises before the goods become fixtures, the 
security interest is perfected by a fixture filing 
before the goods become fixtures or within ten 
days thereafter, and the debtor has an interest of 
record in the real estate or is in possession of the 
real estate; or 

(b) the security interest is perfected by a fixture 
filing before the interest of the encumbrancer or 
owner is of record, the security interest has 
priority over any conflicting interest of a pred-
ecessor in title of the encumbrancer or owner, and 



the debtor has an interest of record in the real 
estate or is in possession of the real estate; or 

(c) the fixtures are readily removable factory or 
office machines or readily removable replacements 
of domestic appliances which are consumer goods, 
and before the goods become fixtures the security 
interest is perfected by any method permitted by 
this article; or 

(d) the conflicting interest is a lien on the real 
estate obtained by legal or equitable proceedings 
after the security interest was perfected by any 
method permitted by this article. 

(5) A security interest in fixtures, whether or not per-
fected, has priority over the conflicting interest of an encum-
brancer or owner of the real estate where 

(a) the encumbrancer or owner has consented in writing 
to the security interest or has disclaimed an in-
terest in the goods as fixtures; or 

(b) the debtor has a right to remove the goods as 
against the encumbrancer or owner. If the 
debtor's right terminates, the priority of the 
security interest continues for a reasonable time. 

(6) Notwithstanding paragraph (a) of subsection (4) but 
otherwise subject to subsections (4) and (5), a security in-
terest in fixtures is subordinate to a construction mortgage 
recorded before the goods become fixtures if the goods become 
fixtures before the completion of the construction. To the 
extent that it is given to refinance a construction mortgage, 
a mortgage has this priority to the same extent as the con-
struction mortgage. 

(7) In cases not within the preceding subsections, a 
security interest in fixtures is subordinate to the conflicting 
interest of an encumbrancer or owner of the related real estate 
who is not the debtor. 

(8) When the secured party has priority over all owners 
and encumbrancers of the real estate, he may, on default, sub-
ject to the provision of part 5, remove his collateral from 
the real estate but he must reimburse any encumbrancer or owner 
of the real estate who is not the debtor and who has not other-
wise agreed for the cost of repair of any physical injury, but 
not for any diminution in value of the real estate caused by the 
absence of the goods removed or by any necessity of replacing 
them. A person entitled to reimbursement may refuse permission 
to remove until the secured party gives adequate security for 
the performance, of this obligation. 



S-401. Place of filing; erroneous filing; removal of collateral 
(1) The proper place to file in order to perfect a security interest is 

as follows: 
(a) When the collateral is (i) equipment used in farming operations, 

(ii) farm products, including crops growing or to be grown, (iii) 
farm products which become inventory of a person engaged in 
farming, (iv) accounts or general intangibles arising-from or 
relating to the sale of farm products by a farmer, or (v) con-
sumer goods, then in the office of the county clerk in the county 
of the debtor's residence or if the debtor is not a resident of this 
state then in the office of the county clerk in the county where 
the goods are kept or grown. 

(b) "When the collateral is timber to be cut or is minerals or the like 
(including oil and gas) or accounts subject to subsection (5) of 
section 9-103, or when the financing statement is filed as a fix-
ture filing (section 9-313) and the collateral is goods which are or 
are to become fixtures, then in the office where a mortgage on 
the real estate would be filed or recorded. 

(c) In all other cases, in the office of the Secretary of State. 
(2) A filing which is made in good faith in an improper place or not in 

all of the places required by this section is nevertheless effective with 
regard to any collateral as to which the filing complied with the 
requirements of this article and is also effective with regard to collat-
eral covered by the financing statement against any person who has 
knowledge of the contents of such financing statement. 

(3) A filing which is made in the proper place in this state continues 
effective even though the debtor's residence or place of business or 
the location of the collateral or its use, whichever controlled the origi-
nal filing, is thereafter changed. 

(4) The rules stated in section 9-103 determine whether filing is 
necessary in this state. 

(5) Notwithstanding the preceding subsections, and subject to sub-
section (3) of section 9-302, the proper place to file in order to perfect 
a security interest in collateral, including fixtures, of a transmitting 
utility is the office of the Secretary of State. This filing constitutes a 
fixture filing (section 9-313) as to the collateral described therein 
which is or is to become fixtures. 

(6) For the purposes of this section, the residence of an organization 
is its place of business if it has one or its chief executive office if it has 
more than one place of business. 

Some*: Laws 1963, c. 544, Art. DC, § 9-401, p. 1929, Laws 1922, LB 1112, f l ;Laws 1973, LB 518, 
| ii Laws 1977, LB 517, § 1, Laws 1978, LB 600, § L Laws 1980, LB CI, § 24= Laws 1980, 
LB 346, J 1: Laws 1980, LB 346, $ % Laws 1983, LB 343, § 11. 
Operative date July L 1983. 



9-402.. Formal requisites of financing statement; amendments; 
mortgage as financing statement. 

(1) A financing statement is sufficient if it gives the 
names of the debtor and the secured party, is signed by the 
debtor, gives an address of the secured party from which in-
formation concerning the security interest may be obtained, 
gives a mailing address of the debtor and contains a state-
ment indicating the types, or describing the items, of 
collateral. A financing statement may be filed before a 
security agreement is made or a security interest otherwise 
attaches. When the financing statement covers crops growing 
or to be grown, the statement must also contain a description 
of the real estate concerned. When the financing statement 
covers timber to be cut or covers minerals or the like 
(including oil and gas) or accounts subject to subsection (5) 
of section 9-103, or when the financing statement is filed as 
a fixture filing (section 9-313) and the collateral is goods 
which are or are to become fixtures, the statement must also 
comply with subsection (5). A copy of the security agreement 
is sufficient as a financing statement if it contains the 
above information and is signed by the debtor. A carbon, 
photographic or other reproduction of a security agreement 
or a financing statement is sufficient as a financing state-
ment if the security agreement so provides or if the original 
has been filed in this state. 

* * * * 

(3) A form substantially as follows is sufficient to 
comply with subsection (1): 

Name of debtor (or assignor) 
Address 
Name of secured party (or assignee) 
Address 
1. This financing statement covers the following 

types (or items) of property: 
(Describe) 

2. (If collateral is crops) The above described crops 
are growing or are to be grown on: 
(Describe real estate) 

3. (If applicable) The above goods are to become fix-
tures on 
(Describe real estate) 
and this financing statement is to be filed for 
record in the real estate records. (If the debtor 
does not have an interest of record) The name of 
a record owner is 



4. (If products of collateral are claimed) Products 
of the collateral are also covered. 
Signature of debtor (or assignor) 
Signature of secured party (or assignee) . . 

* * * * 

(5) A financing statement covering timber to be cut or 
covering minerals or the like (including oil and gas) or 
accounts subject to subsection (5) of section 9-103, or a 
financing statement filed as a fixture filing (section 9-313) 
where the debtor is not a transmitting utility, must show that 
it covers this type of collateral, must recite that it is to 
be filed for record in the real estate records, and the 
financing statement must contain a description of the real 
estate sufficient if it were contained in a mortgage of real 
estate to give constructive notice of the mortgage under the 
law of this state. If the debtor does not have an interest 
of record in the real estate, the financing statement must 
show the name of a record owner. 

(6) A mortgage is effective as a financing statement 
filed as a fixture filing from the date of its recording if 
(a) the goods are described in the mortgage by item or type, 
(b) the goods are or are to become fixtures related to the 
real estate described in the mortgage, (c) the mortgage com-
plies with the requirements for a financing statement in this 
section other than a recital that it is to be filed in the 
real estate records, and (d) the mortgage is duly recorded. 
No fee with reference to the financing statement is required 
other than the regular recording and satisfaction fees with 
respect to the mortgage. 



9-403. What constitutes filing; duration of filing; effect 
of lapsed filing; duties of filing officer; indexing 
fee. 

* * * * 

(7) When a financing statement covers timber to be 
cut or covers minerals or the like (including oil and gas) or 
accounts subject to subsection (5) of section 9-103, or is 
filed as a fixture filing, it shall be filed for record and 
the filing officer shall index it under the names of the debtor 
and any owner of record shown on the financing statement in the 
same fashion as if they were the mortgagors in a mortgage of 
the real estate described, and, to the extent that the law of 
this state provides for indexing of mortgages under the name 
of the mortgagee, under the name of the secured party as if 
he were the mortgagee thereunder, or where indexing is by 
description in the same fashion as if the financing statement 
were a mortgage of the real estate described. 


