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I. INTRODUCTION

The United States has not been a particularly good sport when it comes to private
international law conventions. One of the most important international organizations to
which the United States belongs is the Hague Conference on Private International Law.
The Hague Conference was founded in 1893 at the behest of the Dutch government. l Its
current organizational statute provides that the Conference is "to work for the progressive
unification of the rules of private international law" 2-what we Americans call the "conflict
of laws."3  The United States joined as a member in 1964. 4  Since then, however, the
United States has ratified only four of the Hague's Conventions.

Two of the most important conventions ratified by the United States are the
Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil and
Commercial Matters 6 and the Convention on the Taking of Evidence Abroad in Civil and
Commercial Matters.7 With regard to both, however, the U.S. Supreme Court has
interpreted them in ways rendering them essentially "add-ons" to existing U.S. procedures.

t Dean and Professor of Law, Creighton University.
1. Peter H. Pfund, The Hague Conference Celebrates Its 100th Anniversary, 28 TEX. INT'L L.J. 531, 532

(1993). See also Hague Conference on Private International Law, Infosheet, at
http://www.hcch.net/e/infosheet.html (last visited Aug. 21, 2002).

2. Statute of the Hague Conference on Private International Law, Oct. 31, 1951, art. 1, 15 U.S.T. 2228, 2228,
220 U.N.T.S. 121, 123.

3. On the terminology, see FRIEDRICH K. JUENGER, CHOICE OF LAW AND MULTISTATE JUSTICE 4 (1993).
4. U.S. DEP'T OF STATE, TREATIES IN FORCE 414 (2001). See also Hague Conference on Private

International Law, Signatures, ratifications, or accessions, at http://www.hcch.net/e/members/
signratus.htmI (last visited Aug. 21, 2002).

5. Russell J. Weintraub, How Substantial is Our Need for a Judgments-Recognition Convention and What
Should We Bargain Away to Get It?, 24 BROOK. J. INT'L L. 167, 167 n.1 (1998).

6. Hague Convention on Service Abroad of Judicial and Extrajudicial Documents in Civil and Commercial
Matters, Nov. 15, 1965, 20 U.S.T. 361, 658 U.N.T.S. 163 [hereinafter Service Convention].

7. Hague Convention on the Taking of Evidence Abroad in Civil and Commercial Matters, opened for
signature Mar. 18, 1970, 23 U.S.T. 2555, 847 U.N.T.S. 241 [hereinafter Evidence Convention].
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In Volkswagenwerk Aktiengesellschaft v. Schlunk, the Supreme Court read the Service
Convention so as not to apply if the documents to be served did not have to be taken
physically outside of the United States.8 In so doing, the Court upheld the lower court's
rather dubious imputation of an agency relationship to a German car manufacturer and its
U.S. subsidiary, thus allowing the plaintiff to proceed against both defendants merely by
serving the U.S. subsidiary at its Illinois office.

In Socit Nationale Industrielle Adrospatiale v. United States District Court-as
discussed at more length below-the Court found the Evidence Convention to be largely
supplemental to the available discovery procedures provided for by the Federal Rules of
Civil Procedure.9 In that case, the Court held that discovery against a French aircraft
manufacturer could proceed under the Federal Rules without so much as an effort to first
invoke the Hague processes, notwithstanding some weighty counter-considerations to
allowing the discovery, including the French blocking statute.' 0 The Court stated that the
Hague processes might be mandatory in some circumstances if allowing Federal Rules
discovery were "unreasonable," but delegated this reasonableness inquiry to trial courts for
a case-by-case determination. 1

In both Schlunk and Arospatiale, the Court went to some length to assure all
concerned that these interpretations did not de facto read these conventions out of
existence. In Schlunk the Court pointed out that compliance with the Service Convention
might be a desirable hedge in the event that the efforts at domestic service proved
ineffective,' 2 and in Agrospatiale the Court was careful to paint the reasonableness test as
something other than an abandonment of the Evidence Convention.' 3

My purpose, in part, is to review Arospatiale's progeny to determine whether the
reasonableness test has proved to be an effective check on full-fledged Federal Rules
discovery against foreign defendants. My conclusion is that, for the most part, it has not.
Though there have been some notable counterexamples, in large part the delegation of the
reasonableness inquiry to trial courts-subject only to deferential "abuse of discretion"
review by appellate courts-has caused lower courts to gravitate toward authorizing
Federal Rules discovery.

This outcome was predictable. Busy trial courts, anxious to have the litigants meet
discovery cut-offs and other case-management deadlines, are understandably drawn to the
familiar, and often faster, local procedures. It requires a fair amount of fortitude for a trial
judge, who faces little chance of reversal whatever the decision might be, to require a
litigant to first pursue discovery under the Evidence Convention. The Supreme Court
majority should have anticipated this reality-if for no other reason than that the
Arospatiale dissent pointed it out.

Adrospatiale stands as a stark reminder that the U.S. Supreme Court must assume a
leadership role in interpreting private law conventions. Rather than putting the matter off
on lower courts by finding hypertechnical readings of these conventions to minimize their
scope, the Court must interpret these conventions in a way designed to promote
international cooperation. The Court is the one entity that can impose a uniform
interpretation on U.S. courts. The Adrospatiale case, and its subsequent history, stand as
monuments to a failure by the Court to assume this role. The ultimate consequence is
disunity and little true advancement of U.S. interests.

8. 486 U.S. 694, 700 (1988).
9. 482 U.S. 522, 536 (1987).
10. Id. at 544 n.29, 544-46.
I1. See id. at 545-46.
12. Schlunk, 486 U.S. at 705-06.
13. A&ospatiale, 482 U.S. at 545-46.
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II. SUPREME COURT INTERPRETATIONS

Here I wish to revisit briefly both the Schlunk and A~rospatiale cases. The Schlunk
case is not directly my concern because it interprets the Service, and not the Evidence,
Convention. However, taken in conjunction with the A&ospatiale case, Schlunk reflects a
certain mood of the Supreme Court in interpreting private international law conventions.
That mood has been a preference for close examination of individual terms and articles of
the conventions, but with a less-than-cosmopolitan view of the convention's purposes as a
whole. In other words, when it comes to private law conventions the Court closely
inspects the trees but has a thoroughly myopic view of the forest. Rather than capturing the
mood of international cooperation that these conventions express, the Court prefers to seize
on particular sections of these instruments and embrace readings that leave the difficult
questions of implementation to lower courts. While this approach may have resulted in
perceived short-run gains for U.S. litigants, the result seems to be one that further insulates
U.S. judicial processes and makes other nations wary of the United States as an
international partner in private law conventions.

Schlunk began in an Illinois state court as a products liability action alleging the
negligent design of a Volkswagen automobile. 14 The plaintiff originally sued Volkswagen
of America, Inc. (VWoA), the American importer of the car. When VWoA denied that it
had either manufactured or assembled the car, the plaintiff successfully moved to amend
the complaint to add Volkwagen Aktiengesellschaft (VWAG), VWoA's German parent
company.15  The plaintiff never made any effort to serve VWAG under the Service
Convention. Instead, he served VWoA in Illinois under the state code of civil procedure,
contending that VWAG and VWoA were closely enough linked entities that VWoA was an
involuntary agent of VWAG for service-of-process purposes.' 6 The Illinois state courts
agreed with the plaintiff that the in-state service of VWoA was sufficient under Illinois law
and that the Service Convention need not have been followed.

The Supreme Court began by focusing on Article I, which provides that the
Convention "shall apply in all cases, in civil or commercial matters, where there is occasion
to transmit a judicial or extrajudicial document for service abroad."17 Because the Service
Convention did not specify the circumstances under which there is the "occasion to
transmit" documents "for service abroad," the Court concluded that the local law of the
forum must set the rules for service.' 8 The majority attempted to bolster this conclusion
with a rather cursory examination of the drafting history of the Convention. While the
majority seemed willing to admit that the Convention meant to regulate the practice of
notification au parquet9 allowed in some countries, the Court nonetheless concluded that
"there is no comparable evidence in the negotiating history that the Convention was meant
to apply to substituted service on a subsidiary like VWoA ....,20

Some aspects of its own interpretation clearly troubled the majority. One obvious
problem is that it effectively put application of the Service Convention at the mercy of the
forum's internal law, something that the delegates seemed to have meant to avoid at least
with notification au parquet. How, under the majority's reading, the Service Convention

14. Schlunk, 486 U.S. at 696.
15. Id.
16. Id. at 697.
17. Id. at 699 (quoting the Service Convention, supra note 6, 20 U.S.T. at 362).
18. ld. at 700.
19. Notification au parquet is substituted service on foreign defendants by service on a designated local

official.
20. Schlunk, 486 U.S. at 704.
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can effectively regulate practices like notification au parquet yet not regulate substituted
service on a corporate subsidiary remains unclear. Nevertheless, the Court suggested the
signatory nations would not manipulate their internal laws to avoid compliance with the
Service Convention and reasoned that-at least in the United States' case-due process
guarantees would effectively ensure actual notice to foreign defendants. The majority was
also anxious to point out the advantages to U.S. litigants in following the Service
Convention. Had the Illinois courts not made the generous finding that VWoA was an
involuntary agent of VWAG for service of process, the plaintiff would have faced a
dismissal of a critical defendant with the statute of limitations having perhaps run.

Justice Brennan's concurrence would not have left the definition of the term "service
abroad" to the forum's internal law. While admitting that the Service Convention did not
contain any clear definition that separates "service abroad" from "domestic" service, the
concurrence thought it necessary and possible to give the terms an independent definition
grounded in the treaty and not solely in the forum's internal law. 2' Rather, reviewing the
negotiating history, Brennan's opinion concluded that the Convention imposed a "due
process" obligation on signatory nations with regard to service directed at other signatory
nations. While quick to point out that it was not using "due process" in the American
constitutional sense, the concurrence reasoned that the term could be understood in a more
general, international sense of ensuring service in a manner "that process directed on a
party abroad should be designed so that the documents 'reach the addressee in due time. ' '22

As a methodological matter, Schlunk mirrored the Supreme Court's interpretation of
the Evidence Convention in the previous Term. In that previous Term, in Adrospatiale, the
Court also considered a products liability claim against a foreign manufacturer. The
principal defendant was a corporation owned by the Republic of France and engaged in the
manufacture of aircraft.23 One of the defendant's aircraft crashed in Iowa, injuring three
U.S. citizens, all of whom brought suit in the United States District Court for the Southern
District of Iowa against the manufacturer and its subsidiary.24 The suit alleged negligence
in the manufacture and design of the plane and applied various related strict liability
theories.

25

Discovery began without incident pursuant to the Federal Rules of Civil Procedure.
The defendants responded, without objection, to certain requests for the production of

26thsdocuments and requests for admissions. Apparently these discovery requests called only
for documents or information accessible within the United States.27 When the second
round of discovery began, however, the defendants moved for a protective order on the
grounds that the discovery called for "discovery [that] can only be found in a foreign state,
namely France., 28 According to the defendants, because they were French and because
both France and the United States were signatories to the Evidence Convention, the
Convention dictated the terms under which discovery could occur.29

The District Court and the Court of Appeals both rejected the defendants' contention
that the Evidence Convention required issuance of the protective order. Both concluded
that-at least for this discovery request-discovery could proceed under the Federal Rules

21. Id. at 710 (Brennan, J., concurring in the judgment).
22. Id. at 714 (quoting 3 Actes et Documents de la Haye 367 (English translation)).
23. Agrospatiale, 482 U.S. at 524-25.
24. Id. at 525.
25. Id.
26. Id. at 525 n.4.
27. Id.
28. Id. at 525-26 (quoting defendants' motion in the District Court).
29. Adrospatiale, 482 U.S. at 525-26.
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of Civil Procedure. 30  Both lower courts also refused to attribute much significance to
France's so-called blocking statute. This statute purports to make it a crime "for any party
to request, seek or disclose, in writing, orally or otherwise, economic, commercial,
industrial, financial or technical documents or information leading to the constitution of
evidence with a view to foreign judicial or administrative proceedings ....,,3 1 The lower
courts thought the chances of actual enforcement to be slight and in any event that whatever
French interests might exist were outweighed by the United States' interests in application
of its standards of products liability.32

The Supreme Court began by examining the defendants' and amici's contention that
the Evidence Convention is "exclusive and mandatory" if the discovery sought involves
"documents and information located within the territory of a foreign signatory." 33  The
Court pejoratively described this contention as "extreme" and "foreclosed by the plain
language of the Convention., 34 Before considering the text of the Convention, however,
the Court turned to a review of its negotiating history. The Court identified the underlying
purposes to be to provide a method of pre-trial discovery that would be "tolerable" in the
receiving state and "utilizable" in the requesting state.35 The Court also noted that the
Convention's ratification was supported by a wide variety of U.S. legal organizations. 36

The Court evidently thought it unlikely that there would have been such wide support
within the United States for ratification if the Convention had the effect of significantly
limiting the discovery that would otherwise be available to U.S. litigants.37

Well on its way, then, to rejecting the notion that the Convention is the exclusive
means of obtaining information located within the territory of another signatory state, the
Court identified three other possible interpretations of the Convention. One alternative was
that the "Convention might be interpreted to require first, but not exclusive, use of its
procedures." 38  Another was that "the Convention might be viewed as establishing a
supplemental set of discovery procedures, strictly optional under treaty law, to which
concerns of comity nevertheless require first resort by American courts in all cases. 39

Finally, "the treaty may be viewed as an undertaking among sovereigns to facilitate
discovery to which an American court should resort when it deems that course of action
appropriate, after considering the situations of the parties before it as well as the interests of
the concerned foreign state.",40

The Court rejected both the "exclusive use" and the mandatory "first use"
interpretations as inconsistent with the language of the instrument. The Court noted the
apparently permissive language of important articles. For instance, Article I provides that
"a judicial authority of a Contracting State may, in accordance with the provisions of the
law of that State, request the competent authority of another Contracting State ... to obtain
evidence .... 41 The Court also noted the broad discretion of receiving states to refuse to
issue letters of request, including an explicit provision in Article 23 allowing receiving

30. Id.
31. Id. at 526 n.6 (quoting an English translation of French Penal Code Law No. 80-538 of July 16, 1980).
32. Id. at 527-28.
33. Id. at 529.
34. Id.
35. A&ospatiale, 482 U.S. at 530 (quoting PHILIP W. AMRAM, EXPLANATORY REPORT ON THE CONVENTION

ON TAKING EVIDENCE ABROAD IN CIVIL OR COMMERCIAL MATTERS, S. EXEC. DOc. NO. A 92-2, at 11 (1972)).

36. Id. at 531 (citing LETTER OF TRANSMITTAL, S. EXEC. Doc. No. A 92-2, at I11 (1972)).

37. Id. at 530.
38. Id. at 533.
39. Id.
40. Id.
41. A&ospatiale, 482 U.S. at 535 n.17 (quoting Evidence Convention, supra note 7, 23 U.S.T. at 2557).
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states to execute a blanket refusal to issue such requests in aid of documentary discovery in
connection with proceedings brought in common law countries. a2

The Court, having rejected any mandatory effect for the Convention, then turned to
the question of whether it should impose a mandatory "first resort" to the Convention's
obligation on parties seeking discovery from parties from other signatory nations. The
Court also rejected this position. While recognizing that comity considerations could
sometimes point toward use of the Convention, the Court reasoned that a "more
particularized analysis" of the competing considerations was required than that suggested
by application of a "blanket" rule of first resort.43 As the majority pointed out, some of the
discovery requests challenged were not burdensome, such as admitting that the defendant
had advertised in a certain magazine or answering an interrogatory requesting the names of
test pilots of aircraft." The Court contrasted these discovery requests with a document
production request for all the line drawings and engineering plans of a critical component
of the plane.45 Thus, ultimately, the Court concluded that the question of resort to
Convention procedures must be delegated to trial courts with only the admonition that they
not allow unreasonable discovery requests. Concluded the majority: "The exact line
between reasonableness and unreasonableness in each case must be drawn by the trial
court, based on its knowledge of the case and of the claims and interests of the parties and
the governments whose statutes and policies they invoke. 46

Justice Blackmun's partial dissent began with the suggestion that the majority's
decision might be regarded "as an affront to the nations that have joined the United States
in ratifying the [Evidence] Convention .... 4 7  The minority opinion argued that the
majority's reading of the Convention essentially relegated it to an "'optional' status,
without acknowledging the significant achievement in accommodating divergent interests
that the Convention represents. '48 Blackmun further argued-presciently, it turns out-that
the majority's interpretation would result in the Evidence Convention's procedures being
rarely used, thus impairing U.S. international interests.49

Rather than the case-by-case reasonableness approach adopted by the majority, the
dissent argued for "a general presumption that, in most cases, courts should resort first to
the Convention procedures" and allow for discovery under local procedures only if "[a]n
individualized analysis of the circumstances of a particular case [show] that it would be
futile to employ the Convention or when its procedures prove to be unhelpful."5 ° The
dissent showed a much greater appreciation of the differences between the common and
civil law systems than evidenced by the majority. Only a few of the Hague Conference
member states represent the common-law tradition.5' As the dissent correctly suggested,

42. Id. at 536-37 n.21 (quoting Article 23 of the Evidence Convention). The Court also rejected the position
taken by the Court of Appeals that the Convention has no applicability to foreign parties over which a U.S. court
has jurisdiction. While agreeing that one important purpose of the Evidence Convention was providing needed
improvements in obtaining evidence from foreign non-party witnesses, the Court correctly noted that the
Convention draws no distinctions between parties and non-parties. Id. at 540-41.

43. Id. at 543-44.
44. Id. at 545.
45. Id.
46. Adrospatiale, 482 U.S. at 546.
47. Id. at 547.
48. Id. at 548.
49. Id.
50. Id. at 549.
51. See U.S. DEP'T OF STATE, TREATIES IN FORCE 414, 414-15 (2001). See also Hague Conference on

Private International Law, Signatures, ratifications, or accessions, at http://www.hcch.net/e/members/
signratus.html (last visited Aug. 21, 2002). The common-law countries are Australia, Canada (except for Qudbec),
Ireland, the United Kingdom, and the United States (except for Louisiana).
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discovery matters have long been a source of friction between the two systems: While
party-driven pre-trial discovery is the norm in the common-law system (though in the
United States it is broader than in other common-law countries), 52 civil-law nations
"typically regard evidence gathering as a judicial function. 53 As a result of the differences,
the dissent noted that the majority's interpretation of the Evidence Convention rendered it a
largely one-sided bargain that the civil-law countries surely would have rejected. If, as the
majority concluded, the Convention were unidirectional toward allowing an expanded
scope of discovery, then only litigants before common-law courts would benefit as they
would be the ones frequently frustrated by the reticence of civil-law nations to aid in their
quest for pre-trial information. Civil-law countries would gain little because, if the
Convention were merely a supplement to local procedures, it would provide no measure of
protection against objectionable intrusions. 4

The dissent argued that the supposed protection afforded by the majority's
interpretation-the case-by-case reasonableness approach-was largely illusory. This
weighing, Blackmun reasoned, was an inquiry for which the political branches were better
suited.55 Because of courts' relatively poor vantage point on questions of international
relations, the dissent concluded that "[a] pro-forum bias is likely to creep into the
supposedly neutral balancing process and courts not surprisingly often will turn to more
familiar procedures established by their local rules." 56

III. METHODOLOGICAL ISSUES

A good deal could be and has been said about the majority's interpretation of the
Evidence Convention in Arospatiale. Most of the American commentary has been
negative. To consider a smattering of it: David Gerber concludes that the failure of the
majority to provide any meaningful analytical framework "threatens to lead to conceptual
chaos and may exacerbate rather than reduce current conflicts., 57  Randall Roth
summarizes the existing commentary with the observation that "[i]n the... years since
Arospatiale, scholars, student commentators, and practitioners have questioned the
reasoning and result ofthe majority opinion." 58 George Bermann argues that the "Court's
decision itself must be counted a disappointment" 59 and concludes that two of the three
principal arguments advanced in favor of the majority's position are "embarrassingly
weak. ,60

52. See, e.g., FED. R. CIv. P. 26(b) (allowing for discovery of information that "is relevant to the subject
matter involved in the pending action" and the "information sought will be inadmissible at trial if the information
sought appears reasonably calculated to lead to the discovery of admissible evidence."); cf J.B. LEVINE,
DISCOVERY: A COMPARISON BETWEEN ENGLISH AND AMERICAN CIVIL DISCOVERY LAW WITH REFORM

PROPOSALS (1982) (illustrating less breadth of party-driven discovery in the U.K.).
53. A&ospatiale, 482 U.S. at 550 (Blackmun, J., concurring in part and dissenting in part).
54. See id at 550-51.
55. Id. at 551-52.
56. Id. at 553.
57. David J. Gerber, International Discovery after Adrospatiale: The Quest for an Analytical Framework, 82

AM. J. INT'L L. 521, 522 (1988).

58. Randall D. Roth, Five Years after Adrospatiale: Rethinking Discovery Abroad in Civil and Commercial
Litigation under the Hague Evidence Convention and the Federal Rules of Civil Procedure, 13 U. PA. J. INT'L

Bus. L. 425, 431 (1992). See also id. at 431 nn.29-31 (collecting commentary critical of the majority opinion).
59. George A. Bermann, The Hague Evidence Convention in the Supreme Court: A Critique of the

Adrospatiale Decision, 63 TUL. L. REV. 525, 526 (1989).
60. Id. at 531.
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International reception of the opinion has also been predictably unenthusiastic. A fair
vehicle for evaluating international reaction is the 1989 Special Commission of the Hague
Conference, 61 which considered both the Service and the Evidence Conventions and at
which both Schlunk and A&ospatiale were discussed. While muted in tone, the Special
Commission Report contains passages that note problematic aspects of both decisions.
With regard to A&ospatiale, the report noted inconsistent applications of the Evidence
Convention by lower courts in the wake of the Supreme Court's adoption of the
reasonableness test.62 In contrast to the majority's swift rejection of the contention that the
Evidence Convention was meant to be the exclusive mode of obtaining discovery of
information located in other signatory nations, the report noted that among the courts of
signatory nations "opinions remain divided as to whether or not the Convention is of
exclusive application. 63 Apparently endorsing the minority opinion in Agrospatiale, the
report stated: "[H]aving regard to the object of the Convention, the Commission thought
that in all Contracting States, whatever their views as to its exclusive application, priority
should be given to the procedures offered by the Convention when evidence located abroad
is being sought.,

64

It is an easy matter to poke holes in the Court's analysis of the Evidence Convention.
But it is probably worth pausing here to offer some empathy for the difficulty of the
Court's task. The open-ended language of international agreements causes difficulty for
U.S. courts who are used to statutes with elaborate definitional sections and the like.
Indeed, the Court's struggles in both A&ospatiale and Schlunk call to mind Russell
Weintraub's observation that successful multilateral conventions, such as the Service and
Evidence Conventions, "leave important terms undefined., 65 While this strategy may be
necessary diplomatically and politically, it can lead to confused judicial interpretation.

The difficulty of the task, however, does not excuse the Court's penchant for
interpreting international agreements in a restrictive fashion that leaves them with little or
no meaningful effect. Rather than pursuing the mechanistic, interpretative path that has
preoccupied it, the Court would be better off keeping some fundamental realities of
international relations in mind.

The first reality is that it is necessary to consider the long term. Other commentators
have noticed a distressing tendency on the part of the United States not to take its treaty
commitments seriously. 66 Of course, neither A rospatiale nor Schlunk fall into the category
of outright repudiation of-an international obligation, but they certainly evince a preference
for not disturbing existing U.S. practices, even if those practices are not favored
internationally. To quote one commentator referring to A&ospatiale: "The result... was
to prevent treaty commitments from altering the way we are used to doing things. 67 There
is some anecdotal information, for example, that the Arospatiale decision caused
diminished interest among nations who had not signed the Evidence Convention in
becoming a party to that agreement. 68 The United States' performance thus far does not
inspire a great deal of confidence that Americans are actually willing to sacrifice any part

61. Hague Conference on Private International Law: Special Commission Report on the Operation of the
Hague Service Convention and the Hague Evidence Convention, 28 I.L.M. 1556 (1989) [hereinafter Special
Commission Report].

62. Id. at 1564.
63. Id.
64. Id.
65. RUSSELL J. WEINTRAUB, INTERNATIONAL LITIGATION AND ARBITRATION: PRACTICE AND PLANNING 87

(1994).
66. See, e.g., Detlev F. Vagts, Taking Treaties Less Seriously, 92 AM. J. INT'L L. 458, 458 (1998) ("The

mood in the United States about treaty commitments has turned distinctly negative.").
67. Id. at 460.
68. Id.
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of their traditional practices, as the apparently-stalled negotiations for the Hague Judgments
Convention may attest in part.69

The second is that the United States generally needs to speak with one voice on
international matters.70 One unfortunate aspect of both A&ospatiale and Schlunk is that
they effectively delegate to lower courts, with very little guidance, the interpretation of the
Hague Conventions. Unless unavoidable, it is far better to resist interpretations that
essentially turn the matter over to local procedures and courts. The inevitable conflicts
among lower courts in approach,. reasoning, and result are likely to baffle our foreign
friends, as the Special Commission Report showed.7'

Finally, interpretations of instruments such as a Hague Convention need to be
approached with some comparative sensitivity. Particularly with an organization like the
Hague Conference, which is dominated by civil law nations, some reasonable
understanding of the civil law system seems essential. Reviewing civilian statutes-and the
Louisiana Civil Code is as good a place to start as any72-one is immediately struck by
their stylistic differences from the federal statutes with which the Supreme Court usually
deals. Rather than containing vast numbers of subparts and intricate definitional
provisions, civilian statutes usually set forth straightforward propositions at a more general
level than one usually sees in U.S. statutes. Given that reality, a good deal of the Court's
reasoning process is quite alien to the instruments that it is attempting to construe. Its
attempted juxtaposition, for example, of the use of the word "may" in the Evidence
Convention with other provisions 73 is, to again use George Bermann's apt phrase,
"embarrassingly weak., 74

On these measures, the minority opinion's interpretation in Arospatiale is obviously
preferable. First, it took account of the long term by endeavoring to read the Evidence
Convention sympathetically. For this reason alone, it is unsurprising that the Special
Commission endorsed the minority's "first use" approach.75 Second, it clearly took the
Evidence Convention seriously because it was willing to impose some meaningful
obligation on litigants and lower courts to alter the "business-as-usual" approach that
prevails in discovery against foreign parties.76 Finally, at least implicitly, it showed some
comparative sensitivity by not engaging in the majority's efforts to juxtapose "may" and
"must" and the other hyper-technical arguments that are ultimately so unconvincing. 77

69. See, e.g., United States Seeks Changes to Hague Treaty, NAT'L J. TECH. DAILY, Oct. 5, 2001;

International Law Faces Globlisation Challenge, AsIA TODAY, Aug. 1, 2001.
70. See, e.g., Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363, 381 (2000).
71. Special Commission Report, supra note 61, at 1564.

72. See, e.g., LA. CIv. CODE ANN. art. 2315. This provision, one of the foundations of Louisiana delictual

(the civilian equivalent of tort law), provides simply: "Every act whatever of man that causes damage to another
obliges him by whose fault it happened to repair it." A second sentence adding various heads of damages was
added in 1982. If the Supreme Court's approach in A&ospatiale were applied to such a provision, one can imagine
all sorts of absurdities. For example, does the reference to "man" really mean to exclude women, children,
corporations and partnerships? Is the reference to "man" really supposed to be singular, or could it cover men? Is
"repair" meant literally in the sense that the only remedy is to force the faulty man to actually "repair" the damage?
Statutes in this civilian style are much different from the intricate federal enactments with which the Supreme
Court usually deals. Statutes in this civilian style more often simply set out general principles. Had the Supreme
Court taken account of this, it might well have eschewed at least some of the arguments that it set forth regarding
the text of the Convention.

73. A~rospatiale, 482 U.S. at 535.
74. Bermann, supra note 59, at 531.
75. Special Commission Report, supra note 61, at 1564.
76. See Adrospatiale, 482 U.S. at 548-49.
77. Bermann, supra note 59, at 531.
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IV. POST-A EROSPA TIALE

The results in the lower courts post-A rospatiale have been mostly predictable and
disappointing. Although I cannot warrant that I have found every case decided in the wake
of Adrospatiale, the heavy preponderance of them simply authorizes discovery under local
procedures with only a passing nod to the Evidence Convention. A few representative
cases make, I hope, my point on this score.

In re Aircrash Disaster Near Roselawn, Indiana October 31, 199478 involved a
products liability claim against a French manufacturer for an allegedly defective wing
design on the aircraft. The discovery dispute involved certain documents, apparently
located in France, relating to the design of a predecessor version of the, aircraft. In deciding
to allow discovery to proceed under the Federal Rules, the court's analysis essentially
boiled down to the following: "[W]e find nothing in this record showing that the Hague
Convention discovery proceeding would prove any more effective than our current
discovery process under the Federal Rules of Civil Procedure. 79

In Bodner v. Paribas,80 the action involved claims by various Jewish families against
various banks that assets of theirs had been wrongfully taken during World War II and had
not been returned. The discovery dispute apparently centered on various financial records
held by the banks and located in other nations who are signatories to the Evidence
Convention. Citing earlier case law, the court identified four factors in the reasonableness
inquiry mandated by AMrospatiale: "(1) the competing interests of the nations whose laws
are in conflict; (2) the hardship of compliance on the party from whom discovery is sought;
(3) the importance to the litigation of the information and the documents requested; and (4)
the good faith of the party resisting discovery." 8' Although reciting these four factors, the
court's analysis essentially turned on its conclusion that the French blocking statute did not
"present a compelling, competing French national interest." 82 The court thus allowed

discovery to proceed under the Federal Rules of Civil Procedure.

In First American Corp. v. Price Waterhouse LLP,83 the case involved claims arising

out of a bank failure. The discovery dispute related to subpoenas for books and records
directed at non-party witnesses in the United Kingdom, and some witnesses asserted that
production of the documents would violate confidentiality laws. The principal argument
for distinguishing Adrospatiale and against allowing discovery under the Federal Rules
centered on the non-party status of the witnesses. The court, however, refused to adopt any
presumption of first resort to the Hague procedures even for non-party witnesses. Although
acknowledging that "non-party status is a consideration in the comity analysis," 84 the
Second Circuit affirmed the lower court's decision to allow discovery to proceed under the
Federal Rules. The court summarized: "[W]e find entirely reasonable the district court's
determination that the U.S. interest in this lawsuit outweighs the competing foreign interest
in enforcement of local confidentiality laws." 85

In In re Asbestos Litigation86 the trial court considered exceptions to a special
master's report on consolidated asbestos litigation. A Finnish defendant objected to the

78. 172 F.R.D. 295 (N.D. 111. 1997).
79. Id. at 308.
80. 202 F.R.D. 370 (E.D.N.Y. 2000).
81. Id. at 375 (citing Minpeco, S.A. v. Conticommodity Services, Inc., 116 F.R.D. 517, 523 (S.D.N.Y.

1987)).
82. Id. at 375.
83. 154 F.3d 16 (2d Cir. 1998).
84. Id. at 21.
85. Id. at 22.
86. 623 A.2d 546 (Del. Super. Ct. 1992).
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master's decision to allow discovery of documents located in Finland to proceed under
local procedures and not the Evidence Convention. The defendant produced an affidavit
from a Finnish judge who declared that allowing the discovery would amount to "the
performance of a public judicial act by an unauthorized foreign person, and therefore an
offense to Finland's judicial sovereignty. Largely without explanation, however, the
court said that these considerations were "not ... dispositive"88 and that the master did not
err in favoring "the more expedient and thorough discovery permitted by American
procedures."89

In Doster v. Schenk, A.G.90 the plaintiffs were two U.S. citizens injured at a
manufacturing plant located in the United States. The defendant was the German
contractor that constructed the facility. The discovery dispute centered around
interrogatories, requests for admission, and particularly requests for the production of
documents that were located in Germany. Following what has apparently become the
majority view in the wake of A&ospatiale, the court placed the burden on the party
opposing the discovery to show that the Hague procedures should be invoked. 91 Having so
placed the burden, the court then concluded that the defendant was unable to carry it. The
court described the discovery requests as "routine. 92 In doing so, it essentially collapsed
the A&ospatiale inquiry with the minimum contacts test for personal jurisdiction by
reasoning that the defendant's business contacts with the United States should cause it to
anticipate litigation here.93 Finally, the court noted that the defendant had "failed to show
any significant sovereign interest of Germany which will be offended by conducting
discovery pursuant to the Federal Rules. 94

In Scarminach v. Goldwell GmbH,95 a New York trial court considered a U.S.
plaintiff's discovery demands against a German products liability defendant. The discovery
requests consisted of interrogatories. and requests for the production of documents located
in Germany. The court placed the burden upon the defendant to show that the Evidence
Convention procedures should be invoked.96 The court concluded that the defendant had
failed to carry the burden with the curt observation that the defendant's evidence did "not
support the burden., 97

In Haynes v. Kleinwefers Corp., 9 a federal court sitting in diversity faced a products
liabilitiy action against a German corporation. The discovery in question involved two sets
of demands. The first set. contained interrogatories and requests for admission directed
solely at the question of personal jurisdiction over the German corporation. The second set
was much more extensive, including document production requests regarding the design
and manufacture of the product, interrogatories regarding similar accidents, witnesses,
expert witnesses, and insurance information.99 The court denied the defendant's motion to
require that the discovery proceed under the terms of the Evidence Convention. The court
reasoned that the defendant had "failed to offer any cogent reasons to employ the

87. Id. at 550.
88. Id.
89. Id.
90. 141 F.R.D. 50 (M.D.N.C. 1991).

91. Id. at 51 n.3.
92. Id.
93. Schenk, 141 F.R.D. at 53-54.
94. Id. at 55.
95. 531 N.Y.S.2d 188 (N.Y. Sup. Ct. 1988).

96. Id. at 191.
97. Id.
98. 119 F.R.D. 335 (E.D.N.Y. 1988).

99. See id. at 337.
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Convention procedures in the first instance ... ."'00 In support of employing the Federal
Rules, the court recited the familiar litany of reasons including the speed with which
discovery would be completed, equal treatment of the litigants, and the lack of a perceived
serious burden on the defendant in being subjected to Federal Rules discovery.' 0'

One could go on at some length citing other cases that favor local discovery
procedures over the Hague Evidence Convention. 0 2 I do not mean to suggest that every
case allowing discovery under U.S. rules is wrong. But there are several disturbing aspects
to the decisions that mandate discovery under the Federal Rules. One is that the habitual
placing of the burden on the proponent of the Evidence Convention's use has contributed to
essentially unreasoned decision making. Many courts seem to simply place the burden and
then announce that the burden has not been carried, with little further explanation. Another
problematic aspect of these decisions is their all-or-nothing character. Allowing some
routine discovery under local procedures is usually not problematic. For instance,
propounding a set of interrogatories to a party to the lawsuit usually ought not be the
subject of major concern, given that-as a practical matter-the answers will be drafted by
local counsel. But discovery seeking large volumes of documents located in another
signatory country or seeking to depose a third-party witness who resides in another
signatory country ought be cause for stepping a bit more lightly. Lacking in many of the
decisions that authorize discovery under local procedures is any meaningful assessment of
such sensitivities.

While many of the decisions leave much to be desired, not all decisions suffer these
shortcomings. For instance, in In re Perrier Bottled Water Litigation'03-1itigation arising
out of the alleged presence of benzene in Perrier water-the district court refused to allow
the plaintiffs to obtain the production of a huge volume of documents under the control of
the French defendant and located in France. Carefully weighing the Arospatiale factors,
the court concluded that the discovery should proceed under the Evidence Convention.
Following an earlier decision from another district,' 0 4 the court concluded that the
plaintiffs' claims that the Evidence Convention would be ineffective were based largely on
their lack of familiarity with the Convention, an excuse the court would not countenance.10 5

An interesting and potentially positive development has been the tack taken by the
New Jersey state courts. A series of New Jersey state decisions has created a presumption
of first resort to the Evidence Convention, along the lines of Justice Blackmun's suggested
approach in Arospatiale. °6 Encouragingly, those decisions have drawn some of their
support from the Hague Conference's Special Commission's report encouraging a "first
use" approach. 0 7  As at least one of those decisions has noted, no conflict with

100. Id. at 337.
101. Id. at 338-39.
102. See, e.g., In re Meta Sys., IIl F.3d 142, 1997 WL 173206 (Fed. Cir. Mar. 20, 1997) (unpublished

opinion upholding an ALJ's decision not to require discovery under the Evidence Convention); Fishel v. BASF
Group, 175 F.R.D. 525 (S.D. Iowa 1997) (holding that plaintiff need not employ Evidence Convention for
jurisdictional discovery); Rich v. KIS Cal., Inc., 121 F.R.D. 254 (M.D.N.C. 1988) (stating that the proponent of
using Evidence Convention has the burden); Benton Graphics v. Uddeholm Corp., 118 F.R.D. 386 (D.N.J. 1987)
(finding that discovery could proceed under local rules under the circumstances of the case); Moake v. Source Int'l
Corp., 623 A.2d 263 (N.J. Super. Ct. App. Div. 1993) (upholding trial court's decision not to require resort to the
Evidence Convention).

103. 138 F.R.D. 348 (D. Conn. 1991).
104. Hudson v. Hermann Pfauter GmbH & Co., 117 F.R.D. 33 (N.D.N.Y. 1987).
105. Perrier, 138 F.R.D. at 355.
106. See, e.g., Husa v. Laboratoires Servier SA, 740 A.2d 1092 (N.J. Super. Ct. App. Div. 1999); Vincent v.

Ateliers de la Motobecane, S.A., 475 A.2d 686 (N.J. Super. Ct. App. Div. 1984); cf Moake v. Source Int'l. Corp.,
623 A.2d 263 (N.J. Super. Ct. App. Div. 1993).

107. See Husa, 740 A.2d at 1095; see also Special Commission Report, supra note 61, at 1556.
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Arospatiale exists if state decisions "are more generous in... use of the Convention's
procedures than the United States' courts."'0 8 The New Jersey decisions might conceivably
persuade other state courts to experiment with approaches that are more solicitous of
foreign interests and generous to the Evidence Convention. Even if the experiment remains
confined to New Jersey, it may help allay the concerns of the domestic bar that the
Evidence Convention procedures are ineffective and may, therefore, ultimately help to
develop support within the United States for alternative discovery approaches with regard
to foreign parties.

V. CONCLUSION

The Agrospatiale decision represents a peculiar kind of failing on the part of the
United States with regard to the Hague Evidence Convention particularly and private
international law conventions generally. The failing is, to be candid, a lack of leadership.
The Supreme Court, because of its position in our judicial system, is the court best situated
to countenance international interests and to impose a reasonably unitary and workable
interpretation of such conventions. Instead, in Arospatiale-and previously in the Schlunk
decision interpreting the Hague Service Convention-the Supreme Court largely delegated
the interpretation of such conventions to trial courts, leaving their practical impact, if any,
largely to the mercy of local courts and procedures. While neither decision represents an
absurd, or even implausible, interpretation of the respective conventions, this approach of
delegating to trial courts the interpretation of these conventions is one certain to render
them of little import, and experience with the Evidence Convention in the wake of
A&ospatiale has largely borne this out. The result has been an Evidence Convention that-
measured by its practical impact on U.S. litigation-has shrunk considerably.

108. Id.
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