THE INDIAN CHILD WELFARE ACT IN
NEBRASKA: FIFTEEN YEARS, A
FOUNDATION FOR THE FUTURE
CATHERINE

M. BROOKSt

This is not a cheerful book, but history has a way of intruding
upon the present, and perhaps those who read it will have a
clearer understanding of what the American Indian is, by
knowing what he was. They may be surprised to hear words
of gentle reasonablenesscoming from the mouths of Indians
stereotyped in the American myth as ruthless savages. They
may learn something about their own relationshipto the earth
from a people who were true conservationists. The Indians
knew that life was equated with the earth and its resources,
that America was a paradise,and they could not comprehend
why the intruders from the East were determined to destroy
all that was Indian as well as America itself.'
I. INTRODUCTION
The exploitive and inhumane treatment of American Indians by
United States cavalry soldiers, land agents, government officials,
white settlers, and gold seekers is well documented. In a swift and
bloody thirty years, whole tribes were obliterated and great injury
was inflicted on American Indians - their nations, families, and children. 2 The survivors were forced onto uninhabitable reservations,
often far from their homelands. This disastrous period was followed
by an equally destructive time during which the children of the surviving tribes were removed from their homes and families for the singular purpose of erasing the "Indianness" of those children. 3 Racism
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1. DEE BROWN, BURY My HEART AT WOUNDED KNEE xviii-xix (2d ed. 1990) [hereinafter BROWN]. [Emphasis added.]
2. See id. (giving a detailed account of American western history from the perspective of the American Indian, covering the years 1860 to 1890).
3. Linda J. Lacey, The White Man's Law and the American Indian Family in the
Assimilation Era, 40 ARK. L. REv. 327 (1986). One commentator described the period by
noting "To the reformers, education offered the perfect opportunity to completely indoc-
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replaced greed in the minds of the whites who sought to use education
and religious conversion to wipe out all traces of the "heathen" culture
of the American Indians. 4 It was thought that these changes could
only be made by separating children from their natural support systems-parents, family, extended family, home, tribe, and reservation.
Thus, American Indian children were taken and placed in boarding
schools off the reservation. The children were punished for communicating in their tribal language, using religious ceremonial symbols or
clothing, or engaging in any vestige of the tribal cultural life the child
had known before his or her removal to the boarding school.5 The
forced relocation to boarding schools was followed in the twentieth
century by forced placement of American Indian children in off-reservation, non-Indian foster homes.
It is with this history that the United States Congress, using its
constitutional power "to regulate Commerce with . . . the Indian

tribes,"6 enacted the 1978 Federal Indian Child Welfare Act 7 ("ICWA"
or "the Act"). The protections of ICWA embody the reactions of the
House and Senate to the overwhelming testimony from congressional
witnesses illustrating the inhumane treatment of American Indian
8
families by local governmental agencies charged with child welfare.
The Act is significant in its implicit repudiation of the guardian-ward
relationship that the United States had compelled upon native tribal
peoples. It was this relationship, as developed in an early Supreme
Court opinion by Chief Justice John Marshall, that had provided the
motivation and Anglo legitimacy for the treatment of American Indians by the federal government. 9 Not only was that treatment of tribal

trinate the Indian children in the white man's ways. 'Kill the Indian to Save the Man,'
the slogan of Captain Richard Pratt, founder of the famous Carlisle Indian Boarding
School, expressed their sentiments. (citations omitted)." Id. at 357.
4. Id. at 360-61.
5. Id. at 357.
6. U.S. CONST. art. I, § 8, cl. 3.
7. 25 U.S.C. §§ 1901-63 (1988).
8. The legislative history reflects hearings of the Senate Select Committee on Indian Affairs held on April 8-9, 1974, and August 4, 1977: Senate Report No. 95597
issued on November 3, 1977; hearings of the House Committee on Interior and Insular
Affairs on July 24, 1978; and House Report No. 95-1386. Testimony was remarkably
consistent in its criticisms of then-current social work practices with native peoples.
9. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). Chief Justice Marshall stated that:
[T]hey are in a state of pupilage. Their relation to the United States resembles
that of a ward to his guardian.... They look to our government for protection;
rely upon its kindness and its power; appeal to it for relief to their wants; and
address the president as their great father.
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families unacceptable by any standards,1 0 but also the large scale removal of children had a devastating impact on the tribes of native peoples in the United States."
This article will examine the response to the Act and the outcomes of child custody actions heard under the Act. The Nebraska
experience in administering the Act will be used as the primary example. Part II of the article provides essential background to understanding the Act. For those who have not had an opportunity to work
with the Indian Child Welfare Act, elements of the Act are set out in
Part III. Case law interpreting the Act is then examined in Part IV.
Part V provides recommendations for a better adherence to the intent
of the Indian Child Welfare Act.
II. BACKGROUND
13
Over the past century there have been large scale, 12 persistent
removals of American Indian children from their homes for the ex-

plicit 1 4 purpose of assimilating those children into the dominant white

culture and taking from them their tribal connections, language, and
culture.' 5 In Nebraska, for example, one of every nine Indian children
was removed from his or her parents or guardians, family, home, and
tribe in the years just preceding the enactment of the Indian Child
Welfare Act ("ICWA7 or "the Act").' 6 Those removals were followed
overwhelmingly by placement in non-Indian homes, 1 7 thus separating
10.

LYMAN H. LEGTERS, THE AMERICAN GENOCIDE IN NATIVE AMERICANS AND PUB-

LIC POLICY,

101, 109 (Fremont J. Lyden & Lyman H. Legters eds. 1992) [hereinafter

LEGTERS].

11. H.R. REP. No. 1386, 95th Cong., 2d Sess. (1978),
U.S.C.C.A.N. 7530, 7531.

reprinted in 1978

12. Gaylene J. McCartney, The American Indian Child Welfare Crisis: Cultural
Genocide or First Amendment Preservation, 7 COLUM. HUM. RTS. L. REv. 529, 530
(1975).
13. Lacey, 40 ARK. L. REv. at 359.
14.

VINE DELORIA JR. & CLIFFORD M. LYTLE, AMERICAN INDIANs, AMERICAN JUSTICE

240-41 (1983). There is no doubt the removal of children was for the purpose of assimilation into the dominant culture and the consequent destruction of native tribal culture.
Id.
15. "The Indian person was so raised that they assumed the majority of white identity when raised in a foster home.", Indian Child Welfare Program: HearingsBefore the
Subcomm. on Indian Affairs, 93d Cong., 2d Sess. 46 (1974) (statement of Dr. Joseph
Westermeyer) [hereinafter 1974 Hearings].
16. CARL E. MINDELL, M.D. & ALAN GuRwiTr, M.D., AMERICAN ACADEMY OF CHILD
PSYCHIATRY, THE PLACEMENT OF AMERICAN INDIAN CHILDREN-THE NEED FOR CHANGE 3.

Corresponding statistics for the United States, as a whole, are not available. The Bureau of Indian Affairs of the U.S. Department of the Interior testified before Congress
that it was uninterested in maintaining such records and saw no duty to do so.
17. H.R. REP. No. 1386, 95th Cong., 2d Sess. (1978), reprinted in 1978
U.S.C.C.A.N. 7530, 7531 (citing a 16-state study from 1969-74 in which 85% of Indian
children in foster care were placed in non-Indian homes).
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the children from both their tribal cultures and their families. i s By
contrast, during the same period, 19 only one in fifty-five white children in Nebraska was removed from his or her home and placed with
strangers. 20 By further contrast, in no known instance was a white
21
child placed with a family of a different racial identity.
The adoptions of tribal children into non-Indian homes have followed the American adoption pattern of replacing one set of parents
with another. This replacement model requires that the original parents' connection to the child be severed completely through either a
court-ordered termination or a voluntary surrender of parental rights.
This process leaves the child temporarily "parentless;" afterwards, a
second set of parents is provided to the child through a court-approved
adoption. In this way, the child at no time has two legally recognized
fathers, mothers, or families. Implicit in this severance/replacement
style of adoption is also the loss of siblings (unless they are adopted
into the game second family) and all extended members of the original
family.
This American adoption practice is grounded in an ownership theory of children: No two fathers may possess or have a right to the
same child. 22 While those paternal rights were understood in the past
as rights to a child's labor and wages, 23 today the law speaks of parental rights to companionship 24 and family privacy. 25 In modern times,
adoption has come to be seen as a benefit to the child, who is given a
18. Jesse C. Trentadue & Myra A. DeMontigny, The Indian Child Welfare Act of
1978: A Practitioner'sPerspective, 62 N.D. L. REV. 487 (1986). "When Indian children
are removed from their tribe and reared as non-Indians, they often cease to be 'Indian.'"
Id. at 495. See also Marilyn M. Miles, Comment, Custody Provisionsof the Indian Child
Welfare Act of 1978: The Effect on CaliforniaDependency Law, 12 U.C. DAVIS L. REV.

647, 651-54 (1979) (discussing the impact of removal on Indian children).
19. See supra note 17.
20. Indian Child Welfare Act of 1977: Hearingson S. 1214 Before the Senate Select
Comm. on IndianAffairs, 95th Cong., 1st Sess. 15-17 (1977), (survey of 16 states show
foster care placements among all Indian children as 20 per 1000 compared to 3.4 per
1000 for all white children) [hereinafter 1977 Hearings].
21. See Margaret Howard, TransracialAdoption: Analysis of the Best Interests
Standard, 59 NOTRE DAME L. REV. 503, 505-16 (1984) (citing the shortage of white babies as a reason for the rise in the transracial adoption of Indian children in the 1960s
and 1970s).
22. In an early form, adoption in ancient Rome was created to provide for the
smooth transfer of property through inheritance and continuance of a family line when
there was no male heir to receive the father's property and title. Jamil S. Zainaldin,
The Emergence of a.Modern American Family Law: Child Custody, Adoption, and the
Courts, 1796-1851, 73 Nw. U. L. REV. 1038, 1041-45 (1979). See HOMER H. CLARK, JR.,
THE LAw OF DOMESTIC RELATIONS INTHE UNITED STATES § 20.1, at 850-51 (2d ed. 1988).
23. See Ex parte Devine, 398 So. 2d 686, 688-91 (Ala. 1981). See Hillary Rodham,
Children Under the Law, 43 HARV. EDUC. REV. 487, 489 (1973).
24. Stanley v. Illinois, 405 U.S. 645, 651 (1972).
25. See Santosky v. Kramer, 455 U.S. 745, 764 (1982).
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second family, 26 with the severance of the original parental bonds justified as being in the child's "best interests." 27 But the earlier prop-

erty view of children continues to influence the way the child is
assigned to a family: Rights of the parents are weighed against the
lesser interest - the child's need for stability, consistency of care, and
28

permanence.
In devising a system of child placement and adoption designed to
distance the child from his or her biological family, American jurispru-

dence has created a system of child-rearing that is foreign to the
American Indian population, 29 upon which the process is used dispro-

portionately frequently.30 Often, tribal languages do not have an analog for the Anglo word "adoption."3 ' Equally unkown to American
Indian culture is the characteristic termination of all ties with an original family in order to create a new set of attachments with a separate
family.3 2 The spiritual bonds between mother and child, father and
child, child and family, as acknowledged in native peoples' cultural
33
beliefs, make severance incomprehensible.
The consequences that follow this latest of migrations forced on
native peoples, 34 here in the persons of their children, 35 are enormous
- to the tribe, to the family, and to the children. Bereft of their children, societies disappear; for American Indian tribes, this has hap26. Id. at 766-67.
27. Id. at 766-68.
28.

See JOSEPH GOLDSTEIN, ET AL., BEYOND THE BEST INTERESTS OF THE CHILD 31-

49 (1979) [hereinafter GOLDSTEIN].
29. See Manuel P. Guerrero, Indian Child Welfare Act of 1978: A Response to the
Threat to Indian Culture Caused by Fosterand Adoptive Placements of Indian Children,
7 Am. INDIAN L. REV. 51, 53 (1979) (citing statements of anthropologist Lewis Morgan on
the concept of the Indian extended family: Child care under the extended family is a
corporate rather than an individual responsibility).
30. See H. REP. No. 1386, 95th Cong., 2d Sess. (1978), reprinted in 1978
U.S.C.C.A.N. 7530, 7531. Before the enactment of the Act, studies by the Association on
American Indians on childhood adoption demonstrated a placement rate of 25% to 35%
of all American Indian children, as much as 16 times greater than that of non-Indians.
31. The words "orphan," "illegitimate," and "adoption" do not exist in any of the 252
living Indian languages. See Guerrero, 7 AM. INDIN L. REV. at 52 nn.4, 21.
32. See id. at 56. Tribal traditions consider "adoption" as the child choosing a substitute parent. Id.
33.

See 2 ALICE C. FLETCHER & FRANCIS LA FLESCHE, THE OMAHA TRIBE, 327-33

(1992) [hereinafter FLETCHER]; 1974 Hearings,supra note 15, at 70: The concerns of a
tribe about their survival, because of wide-spread removal of their children, were given
the response (by the co-director of the county welfare office), "So what?" (Statement of
Bertram Hirsch, counsel for the Association on American Indian Affairs.).
34. See ANN H. BEUF, RED CHILDREN IN WHITE AMERICA 19-21 (1977) (discussing
the Indian Removal Act of 1830 which resulted in the notorious Trail of Tears).
35. During the 1978 hearings on ICWA, Calvin Issac, Tribal Chief of the Mississippi Band of Choctaw Indians testified "Culturally, the chances of Indian survival are
significantly reduced if our children, the only real means for the transmission of the
tribal heritage, are to be raised in non-Indian homes and denied exposure to the ways of
their people." Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 34 (1989).
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pened repeatedly through the assimilation of their children into the
dominant white culture by boarding school programs and out-of-home,
off-reservation placements.3 6 Population statistics for native peoples
in the United States speak to the deeply regrettable success of these
past attempts.
There is even more at stake though than acknowledging and atoning for already extinguished tribal cultures. The surviving tribes and
their children continue to suffer consequences which warrant critical
examination and evaluation. That evaluation must include the issue
of genocide.
"Genocide" was defined by the member states of the United Nations in December, 1948, as follows:
.any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b) Causing Serious [sic] bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in
whole or. in part;
(d) Imposing measures intended to prevent births within
the group;
(e) Forcibly transferringchildren of the group to another
group.37 [Emphasis added.]

One scholar, writing in this specific area of American Indian genocide, 38 has analyzed the impact of colonial forces on native peoples
through the history of the United States into the present3 9 to illuminate the path of the genocidal process:
[W]hen colonialism take[s] the form of settler colonies, the
possibilities, even likelihood, of genocide come almost automatically to the fore. Settlement invariably means displacement, as well as the domination and exploitation endemic in
all colonialism. And displacement typically produces some or
all of these consequences: removal from an accustomed
36. For an early mission statement of the Carlisle, Pennsylvania, boarding school
(including justification for the forced removal of children from the reservation), see
Lacey, supra note 3 at 356-62.
37. Convention on the Prevention and Punishment of the Crime of Genocide, Dec.
9, 1948, art. II, 78 U.N.T.S. 277, 278. See VINE DELORIA, JR., BEHIND THE TRAIL OF
BROKEN TREATIES 237-47 (1974) (discussing the United Nations Convention on Genocide, which identifies this particular form of action as genocidal). Interestingly, the
United States did not ratify the United Nations Convention on Genocide by treaty until
1985.
38. See generally LEGTERS, supra note 10.
39. LEGTERS, supra note 10, at 101-10.
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habitat, coerced abandonment of religious and cultural underpinnings of the subject society, preemption or destruction
of resources necessary to native survival, enslavement of significant fractions of the colonized population, transmittal of
disease and addiction against which native populations have
inadequate immunity, disruption of kinship and familial relations basic to the native social structure, treatment based on
modes of definition that obliterate the group's identity, and
finally, outright extermination of native populations. All of
these are genocidal, i.e., tending toward genocide; some may
be either deliberate or accidental; some may produce genocide
only in combination with others; and some become genocidal
only if pursued for a long time. And.

.

. the fact that much of

the historical record of colonialism occurred before the word
was invented and while the phenomenon was still regarded
complacently
as "natural," affords no relief from the charge of
40
genocide.
Another commentator makes the connection between the genocidal effect of eradicating a culture and the experience of Native American
children:
Up to now, however, public and private welfare agencies
seem to have operated on the premise that most [American]
Indian children would really be better off growing up non-Indian. The result of such policies has been unchecked, abusive
child-removal practices, the lack of viable, practical rehabilitation and prevention programs for Indian families facing severe problems, and a practice of ignoring the all-important
demands of Indian tribes to have a say in how their children
and families are dealt with. Officials would seemingly rather
place Indian children in non-Indian settings where their Indian culture, their Indian traditions and, in general, their entire Indian way of life is smothered. The Federal
Government for its part has been conspicuous by its lack of
action. It has chosen to allow these agencies to strike at the
heart of Indian communities by literally stealing Indian children, a course which can only weaken rather than strengthen
the Indian child, the family and the community. This, at a
time when the Federal Government purports to be working to
help strengthen4 1Indian communities. It has been called cultural genocide.
40.

LEGTERS, supra note 10, at 105-06.

41. 1974 Hearings, supra note 15, at 1-2 (statement of Sen. James Abourezk).
Legters suggests that
Whether one chooses to emphasize the racism implicit in the American record,
or the continuity of American practices with other colonialisms, or simply the
complacent assumption that a self-styled chosen people must fulfill its "mani-
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The current risk of extinguishment suffered by many of today's
American Indian societies is evidenced now in the consequences of los42
ing their children. Kept from parenting, one loses the will to parent;
denied ultimate survival in one's future generations, one loses the will
to live. 43 Psychologists consider the loss of one's child among the most
stressful of all human experiences. American Indian societies consider grandparents to be valued primary caregivers, 4 4 aunts and uncles to be actual parents, 4 5 cousins to be sisters and brothers, 46 and
extended family members to be close relatives. 4 7 These societies suffer profoundly when they lose their children, and that loss is apparently not one-sided.
In her pilot study, "Split Feathers," Dr. Carol Locust, a researcher
with the Native American Research and Training Center of the University of Arizona College of Medicine, has identified a phenomenon
she calls "reciprocal possessiveness." Interviewing adult American Indians who had been adopted as children into off-reservation, non-Indian homes, Dr. Locust recorded her subjects' expressed grief for their
loss in being raised apart from their native cultures and people. She
discovered that those same adults also expressed grief at having been
lost to their tribes;48 hence, the reciprocity of tribal and personal
lOSS. 4 9 The Indian Child Welfare Act seeks to counteract the persistence of this tragedy.
fest destiny," it is impossible to evade the ineradicable stigma of a genocide
committed against natives who chanced to stand in our path.
LEGTERS, supra note 10, at 107-08.
42. See Russel L. Barsh, The Indian Child Welfare Act of 1978: A CriticalAnalysis, 31 HASTINGS L.J. 1287, 1291-92 (1980).
43. Id. For a poignant illustration, see In re Quentin Bird Head, 209 Neb. 575, 308
N.W.2d 837 (1981). After termination of her parental rights, Martha Bird Head Tail
committed suicide. Appellant's Brief at 10, In re Quentin Bird Head, 209 Neb. 575, 308
N.W.2d 837 (1981) (No. 43743).
44. Guerrero, 7 AM. INDIAN L. REv. at 56. The Potawatomie Tribe's culture places
responsibility for day-to-day care of children with the grandparents, even in families
where the parents are living.
45. Lacey, 40 ARK. L. REV. at 332-33 (citing Shirley R. Bysiewicz, The Legal Status
of the Dakota Indian Woman, 3 AM. INDIAN L. REv. 255, 256 (1975)); FLETCHER, supra
note 33, at 313-15 (stating there is no such word as uncle among the Omaha, for the
father's brother is considered the same as the father).
46. Lacey, 40 ARK. L. REV. at 332-33; FLETCHER, supra note 33, at 313 (stating
there is no such idea as cousinship).
47.

See Lacey, 40 ARK. L. REv. at 332 (citing 15 HANDBOOK OF NORTH AMERICAN

INDIANS 485 (Campisi ed. 1978)). In the Oneida Tribe of Wisconsin, third and often
fourth cousins are considered to be close kin.
48. CAROL LOcusT, M.D., SPLIT FEATHERS: ADULT AMERICAN INDIANS WHO WERE
ADOPTED INTO NON-INDLAN HOMES AS CHILDREN 3-5 (unpublished manuscript, on file
with author) (hereinafter LocusT].
49. LOCUST, supra note 48, at 5.
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III. THE INDIAN CHILD WELFARE ACT IN NEBRASKA: .ONE
50
STATE'S EXPERIENCE
A.

PURPOSE AND DEFINED TERMS

While most states have enacted the Indian Child Welfare Act
("ICWA" or "the Act") by judicial interpretation, Nebraska is one of the
few states to do so by incorporating its own version into its statutes.
Passed in 1985, seven years after the federal statute was enacted, the
Nebraska Indian Child Welfare Act 5 l ("NICWA" or "the Nebraska
Act") provides that its purpose is "to clarify state policies and procedures regarding the implementation by the State of Nebraska of the
Federal Indian Child Welfare Act."5 2 The Nebraska Act further provides that "[i]t shall be the policy of the state to cooperate fully with
Indian tribes in Nebraska in order to ensure that the intent and provisions of the Federal Indian Child Welfare Act are enforced."5 3 This
statement of purpose is unique among the equivalent statutes adopted
in other states. Otherwise, NICWA is a verbatim recitation of the Federal Act.5 4 Because of this identity of language and because of its
larger application to the other Great Plains States, references shall be
to the Federal Act, unless noted otherwise.
The provisions of ICWA address child custody proceedings. Foster
care placement, termination of parental rights, pre-adoptive placement, and adoptive placement actions are all subject to the terms of
56
both the Federal55 and the Nebraska Acts.
Primary among the provisions of the Act is the recognition of exclusive tribal jurisdiction in many of the cases the Act covers. Legal
issues concerning the custody of children who are domiciled or residing on the reservation of a federally recognized American Indian
tribe5 7 or who are wards of the tribal court 58 of such a reservation
50. Portions of Part III were published earlier as Chapter 12, "The Nebraska
Indian Child Welfare Act" in NEBRASKA CONTINUING LEGAL EDUCATION, INC., NEBRASKA
JUVENILE COURT PROCEDURES MANUAL (Apr. 1993) and are used here, with additions
and changes, with the permission of NCLE, Inc., for which the author expresses
appreciation.
51. NEB. REV. STAT. § 43-1501 et seq. (Reissue 1988).
52. Id. § 43-1502.

53. Id.
54. In re J.L.M., 234 Neb. 381, 385-86, 451 N.W.2d 377, 381 (1990).
55. 25 U.S.C. § 1903(l)(i)-(iv) (1988).
56. NEB. REV. STAT. § 43-1503(1)(a)-(d) (Supp. 1993). Excluded from the Federal
and Nebraska Acts are actions involving custody questions during the pendency of or
following marital dissolution actions or juvenile delinquency proceedings. Also excluded
are the actions of individuals that would be considered criminal under other sections of
the Nebraska Statutes and child custody actions arising in the context of divorce. They
are beyond the scope of this article.
57. NEB. REV. STAT. § 43-1503(8) (Supp. 1993).

58. NEB. REv.

STAT. § 43-1504(1) (Reissue 1988).
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shall be adjudicated exclusively by the courts of that child's tribe,5 9
however those courts may be constructed and whatever the procedures of those courts may be. The Act also states a preference that
custody actions concerning children of a federally recognized 60tribe who
live off the reservation be adjudicated by their tribal court.
Second, in custody cases filed in state juvenile courts, the Act
gives protections to the defendant parties, the subject child, and the
tribe of that child.6 1 Compared to typical non-Act procedures, the Act
increased
provides for wider and conscientious service of process, with
62
response times for the defendant parties and the tribe.
Third, the Act provides higher standards of proof in those custody
cases that are filed and go forward in state juvenile courts. Clear and
convincing proof is necessary to remove a child;6 3 proof beyond a reasonable doubt is necessary to terminate a parent's rights to his or her
child. 64 In non-ICWA cases, a preponderance of the evidence usually
controls a court's decision regarding removal, and clear and convincing evidence is sufficient for the termination of parental rights.
Fourth, the right to withdraw consent to a child's voluntary outof-home placement 65 or the voluntary surrender of one's parental
rights6 6 is considerably enlarged for native persons who come within
67
the purview of the Act.
Finally, the Act specifies hierarchies for placement decisions, with
68 second to
preference given first to the child's own family members,
69 and third to the child's culture. 70
the child's tribe,
B.

PERSONS AND ENTITIES SUBJECT TO

ICWA

The Act extends to all persons who are considered to be members
of federally recognized American Indian tribes. 71 Membership is determined by the rules and customs of individual tribes. 72 Persons who
59. Id.
60. Id. § 43-1504(2).
61. Id. § 43-1504(2)-(3).
62. Id. § 43-1505(1).

63. Id. § 43-1505(5).
64.
65.

Id. § 43-1505(6).
Id. § 43-1506(2).

66.
67.
68.
69.

Id. § 43-1506(3).
See id. § 43-1506.
Id. § 43-1508(1)(a), (2)(a).
Id. § 43-1508(1)(b), (2Xb).

70.

Id. § 43-1508(1)(c), (2Xc)-(d).

71.

NEB. REv. STAT. § 43-1503(3) (Supp. 1993).

72.

Bureau of Indian Affairs Guidelines of State Courts: Indian Child Custody

Proceedings, 44 Fed. Reg. 67,584, 67,586 (1979). "The determination by a tribe that a
child is or is not a member of that tribe, is or is not eligible for membership in that tribe,
or that the biological parent is or is not a member of that tribe is conclusive." Id.; see
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are considered Alaska Natives under the Alaskan Natives
Claim Set73
tlement Act at 43 U.S.C. § 1606 are also included.
The Act defines "Indian tribe" as "any Indian tribe, band, nation,
or other organized group or community of Indians recognized as eligible for the services provided to Indians by the [U.S. Secretary of the
Interior] because of their status as Indians, including any Alaska Native." 74 Of considerable importance is the recognition of American Indian tribes by the United States Department of the Interior. Through
the 1950s, the official United States government policy was termination of American Indian tribes as political entities. For example, the
Poncas of Nebraska were terminated by federal legislation in 1962. 7 5

The issue of congressional termination of tribes has significant consequences in determining not only if the Act applies to a particular proceeding in which the parties are members of a single tribe but also to
the tribal identity of parents, children, and custodians who have
mixed heritage. For example, in In re J.L.M.,76 the Act was not applied because the heritage of the family included a close ancestor who
was a member of the then unrecognized Ponca tribe. By excluding the
ancestor's American Indian heritage, the children of a Yankton Sioux
enrolled member were considered not eligible for tribal enrollment
themselves, thus denying those children the protections of ICWA. Enrollment is the official entry of a person's name on the membership
rolls of the tribe. Each tribe uses its own criteria for enrollment; a
tribe's right to create such criteria is recognized by the federal
government.
Parents, for the purposes of the Act, include biological parents of
"an Indian child"7 7 or "any Indian person who has lawfully adopted an
Indian child, including adoptions under tribal law or custom." 78 As
most native peoples do not recognize the Anglo-American version of
adoption, 7 9 other forms of substitute parenting used in a tribe's culture should be recognized. These other forms create ties of psychologi-

FELIx S. COHEN, FEDERAL INDIAN LAw 20 (1982) (noting that courts consistently recog-

nize a tribe's right to determine its membership) [hereinafter COHEN].
73. NEB. REV. STAT. § 43-1503(3) (Supp. 1993).
74. Id. § 43-1503(8). See COHEN, supra note 72, at 19 (discussing the term "Indian"
generally).
75. 25 U.S.C. §§ 971-80 (1988). Recognition was given again in 1990. 25 U.S.C.

§ 983a.

76. 234 Neb. 381, 451 N.W.2d 377 (1990).
77. NEB. REv. STAT. § 43-1503(9) (Supp. 1993).
78. Id. The Nebraska Act specifically excludes unwed fathers whose "paternity has
not been acknowledged or established." Id.
79. See discussion in text, supra, at note 29.
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respect
cal parenting S0 and attachment and bonding s ' that demand
82
equal to that given the American version of adoption.
According to the Act, an "Indian child" is an unmarried person
under the age of 18 years and who is "a member of an Indian tribe...
or eligible for membership in an Indian tribe and is the biological child
of a member of an Indian tribe."8 3 This definition can be particularly
troublesome in identifying children who should come under the protections of the Act. One author skillfully illustrates the potential for
inconsistent treatment of children within a single family unit:
An Indian child who resides on a reservation ordinarily
would be subject to exclusive tribal jurisdiction. States, on
the other hand, have exclusive jurisdiction over children that
do not reside on a reservation and children who reside on a
reservation subject to Public Law 280. The Indian Child Welfare Act makes all proceedings involving children in the former group transferable, but excepts out of the latter group
children who are members of a particular tribe but reside on
another tribe's reservation, e.g., a child enrolled in the
mother's tribe but living on the father's reservation.
A hypothetical case illustrates the problem. Two children, A and B, are members of Tribe X, a Public Law 280
tribe in Washington. A lives on the reservation of Tribe S; B
lives in Chicago. In a state proceeding in Illinois, B can be
transferred to the courts of Tribe X. In a state proceeding in
Washington, however, A cannot be transferred to the courts
of Tribe X. Ironically, in cases like this, the Indian Child Welfare Act gives Public Law 280 tribes a greater interest in
their off-reservation children [than children residing on another nation's reservation]. Apparently, the drafters of the
Act did not fully consider the territorial implications of this
provision. Confusion could have been avoided simply by statjurisdiction
ing that where tribal jurisdiction is not exclusive,
84
may, nonetheless, be transferred to the tribe.
The tribe of the American Indian child is an important component
of the Act because of provisions for the tribe's right to intervene and to
80. GOLDSTEIN, supra note 28, at 17-20.
81. See generally, GOLDSTEIN, supra note 28; NEBRASKA CONTINUING LEGAL EDUCATION, INC., NEBRASKA JUVENILE COURT PROCEDURES MANUAL 1-6 (Apr. 1993) [hereinafter NEBRASKA JUVENILE COURT PROCEDURES MANUAL]. "Bonding" and "attachment" are

terms of art, which refer to the psychological bonds which develop between a child and
his or her consistent caregiver.
82. "The system of values employed by Indian people is not compatible with white

middle class attitudes which are usually expressed by courts and social agencies in their
determination of Indian children's welfare." Guerero, 7 Am. INDIAN L. REV. at 56-57.
83. NEB. REV. STAT. § 43-1503(4) (Supp. 1993).
84. Barsh, 31 HASTINGS L.J. at 1316 (citations omitted).
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be heard in state juvenile court.8 5 .An "Indian child's tribe" is that
tribe in which the child is either "a member or eligible for membership." 86 By the language of the statute, this eligibility does not need

to have ripened into full membership for ICWA to apply. In the event
that the child is eligible for membership in more than one American
Indian tribe, that tribe with which the child
has "the more significant
87
contacts" is considered the child's tribe.
The Act defines other key terms. The term "Indian custodian" is
defined as that "Indian person who has legal custody of an Indian
child under tribal law or custom or under state law or to whom temporary physical care, custody, and control has been transferred by the
parent of such child."8 8 It is clear from the Act's language that only
persons qualifying as American Indians are protected as "Indian custodians" of an American Indian child.
According to the Act, a tribal court is "a Court of Indian Offenses,
a court established and operated under the code or custom of an Indian tribe, or any other administrative body of a tribe which is vested
89
with authority over child custody proceedings."
C.

JURISDICTION

Exclusive Jurisdictionin the Tribal Courts
Jurisdiction over child custody proceedings is exclusively in the
tribal court when an American Indian child resides or is domiciled on
the tribal reservation unless specific federal law vests jurisdiction in
the state. 90 If the child has already been named a ward of the tribal
court before a state court action is commenced, that tribal court's jurisdiction is exclusive regardless of whether the child resides on or is
domiciled on the reservation. 9 1
If a child custody case concerning an American Indian child is
filed in state court, then that state court must transfer the case to the
tribal court unless either parent objects or there is good cause, in the
opinion of the state court, not to do so. 92 The transfer is made upon
petition by either of the parents, the child's custodian, or the child's
tribe.9 3 The tribal court itself may decline jurisdiction; declination by
85.
86.

NEB. REv. STAT. §
NEB. REV. STAT. §

43-1504(3) (Reissue 1988).
43-1503(5Xa) (Supp. 1993).

'87. Id. § 43-1503(5)(b).
88. Id. § 43-1503(6).
89. Id. § 43-1503(12).
90.

NEB. REV. STAT. §

91. Id. § 43-1504(1).
92. Id. § 43-1504(2).
93. Id.

43-1504(1) (Reissue 1988).
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the tribal court then allows the case to proceed in state court.9 4 Intervention by the child's custodian or by his or her tribe may be accomplished at any point in the state court proceedings. 9 5 However, the
upon the
petition to transfer to a tribal court must be made promptly
96
tribe receiving notice of the action pending in state court.
Denial of Transfer for "Good Cause"
The state juvenile court, exerting jurisdiction, can deny the transfer of a case to the appropriate tribal court for "good cause." The state
court should take note of the Guidelines of the Bureau of Indian Affairs of the United States Department of the Interior (hereinafter
"BIA Guidelines"), which9 7provide the following criteria for denying
transfer to a tribal court:
(1) the proceeding is at an advanced stage when the petition
to transfer is received, and the petition is not promptly filed
after receipt of notice; (2) the Indian child is over the age of 12
and objects to the transfer; (3) evidence necessary to decide
the case cannot be adequately presented to the tribal court
without undue hardship to the witnesses and parties; and (4)
the parents of an Indian child over the age of 5 are not available, and the child has had little or no contact with the child's
tribe or members of the child's tribe. 98
The BIA Guidelines also caution that "socioeconomic conditions
and the perceived adequacy of tribal or Bureau of Indian Affairs social
services or judicial systems may not be considered in determining
whether good cause exists."99 Finally, the burden of proving that good
cause exists is on the party opposing the transfer to the tribal
court. 100

Full Faith and Credit
State courts must accord the same full faith and credit to tribal
court decisions as they would give to any other entity's determinations.' 0 ' Interestingly, both the Federal and Nebraska Acts fail to
94. Id.
95. Id. § 43-1504(3).
96. Bureau of Indian Affairs Guidelines for State Courts: Indian Child Custody
Proceedings, 44 Fed. Reg. 67,584, 67,590 (1979); see also In re Carmelita Madonna Bird
Head, 213 Neb. 741, 751-52, 331 N.W.2d 785, 791-92 (1983) (Krivosha, J., concurring)
(discussing the transfer of Indian child custody proceedings).
97. BIA Guidelines, 44 Fed. Reg. 67,591 (1979).
98. In re C.W., 239 Neb. 817, 827, 479 N.W.2d 105, 113 (1992) (citing BIA Guidelines, 44 Fed. Reg. 67,591).
99. In re C.W., 239 Neb. at 827,479 N.W.2d at 113 (quoting BIA Guidelines 44 Fed.
Reg. 67,591).
100. Id. at 827, 479 N.W.2d at 113 (quoting BIA Guidelines, 44 Fed. Reg. 67,591).
101. 25 U.S.C. § 1911(d) (1988).
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name other state courts as the measure against which to judge the
level of credit to be accorded to tribal court determinations. Arguably,
a comparable "other entity" is a court of a foreign (non-U.S.) jurisdiction, and therefore only "comity" is mandated with regard to tribal
courts. An obvious counter argument is found in the title of this section of the Act: One could argue that Congress knew fully well what it
was doing in titling this section "Full faith and credit to public acts,
10 2
records, and judicial proceedings of Indian tribes."
D. INVOLUNTARY PROCEEDINGS IN STATE COURTS
While proceedings under the Act look similar to those in court actions involving non-American Indian children, ICWA-based proceedings are governed by significantly more stringent standards. The
differences are highlighted below.
Service of Process
In any involuntary proceeding in state court under the Act, service of process must be made to the child's parents or "Indian custodian" as well as to the child's tribe.103 That service must be made by
certified or registered mail, with return receipt requested. Service of
process must include notice of the proceedings and notice of the right
to intervene. 10 4 If there is no information available about the parents,
custodian, or tribe, service of process must be made upon the Secre10 5
tary of the Interior.
No proceeding can go forward until ten days after the parents or
custodian and the tribe or Secretary receive notice. 10 6 An additional
preparation
period of twenty days is available, if a request is made for
it.10 7 It is the right and responsibility of the tribal court to request
08
this delay.'
Right to Counsel for Parents and Subject Child
Parents who are proceeding in state court in an involuntary child
custody action are entitled to the appointment of counsel, provided
that the court has determined that the indigence qualification has
been met.' 0 9 The court, in its discretion, may appoint counsel for the
child who is the subject of the custody action. 110 That appointment is
102. Id.
103.

NEB. REV. STAT. § 43-1505(1) (Reissue 1988).

104. Id.

105. Id.
106. Id.
107.
108.
109.
110.

Id.
BIA Guidelines, 44 Fed. Reg. 67,589.
NEB. REV. STAT. § 43-1505(2) (Reissue 1988).

Id.
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based upon the court's finding that the child's best interests would be
served by providing the assistance of counsel."'
Discovery
Under the Act, each party to the state court child custody proceeding has access to the information upon which a decision will be
based. 112 This access extends to the intervenors as well as to the original defendant parents or custodian.113
E.

EVIDENTIARY ISSUES

"Active Efforts"
In cases not involving American Indian children, the state court
must make findings about the "reasonable efforts" expended to prevent the child's removal from the family or the termination of parental
rights. 114 In cases under the Act, the court must make findings about
"active efforts" expended to prevent the removal of a child or the termination of parental rights. 1 1 5 The Act requires a finding that active
efforts were made to provide remedial services to the family, either to
the parents or custodian; that those efforts were directed at preventing removal and/or the need for a termination of parental rights; and
that those efforts were unsuccessful. 1 1 6 This language contrasts with
other federal law requiring that state courts determine whether "reasonable efforts" were made to maintain a non-Indian child in his or
her home and family. 117 No case law is yet reported distinguishing
between the two standards.
One distinction, however, between the two standards is evident:
The Adoption Assistance and Child Welfare Act does not create a pri111.

Id.

112.

Id. § 43-1505(3).

113.

Id.

114.

NEB. REV. STAT. § 43-292(6) (Supp. 1992).

115.

25 U.S.C. § 1912(d) (1988).

NEB. REV. STAT. § 43-1505(4) (Reissue 1988).
117. The reasonable efforts requirement has been described as:
The reasonable efforts requirement ...creates federal reimbursement programs for expenses incurred by states in administering foster care and adoptions services. Failure to comply with the federal requirement provides no
private cause of action to the child or family wronged by the state's failure to
exert reasonable efforts. However, that failure could lead to a loss of federal
funding to the state's foster care and adoption programs .... Social Security
Act, § 471(a)(15), as amended; 42 U.S.C.A. § 671(a)(15) [in part, the Adoption
Assistance Act]: effective October 1, 1983, provides that, in each case, reasonable efforts will be made (A) prior to the placement of a child in foster care, to
prevent or eliminate the need for removal of the child from his home, and (B) to
make it possible for the child to return to his [or her] home.
[Emphasis added] NEBRASKA JUVENILE COURT PROCEDURES MANUAL, supra note 81,
§ 5.4, at 5-3 to 5-4.

116.
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vate cause of action for the alleged failure by the state to make reasonable efforts to prevent removal of non-Indian children from their
homes and to facilitate reunification of families. Instead, it creates a
system of reimbursement for state foster care expenses, which are audited on a periodic basis by the federal government. If there were a
sufficient number of cases without findings of reasonable efforts at
various stages of the juvenile court process, then the federal government may suspend reimbursement to the state for foster care and
adoption expenses. In fact, Nebraska lost approximately $500,000 in
federal assistance to date, due to failures to include reasonable efforts
findings in juvenile court orders that were audited by the United
States Department of Health and Human Services; the Nebraska Department of Social Services is appealing that determination to withhold federal funding.
Remedies for defendant parents and child-clients under the "reasonable efforts" clause of the Adoption Assistance and Child Welfare
Act are uncertain. State law remedy may be in tort on behalf of the
child-client or the defendant parent.' 1 8 On the other hand, failure to
comply with an "active efforts" requirement on behalf of an American
Indian child will invalidate the state court custody action. 1 19
Burden of Proof
The burden of proof in state court child custody proceedings is on
the party seeking the child's removal or the termination of parental
rights.' 20 Proof must include evidence of active efforts made on behalf
of the subject child, discussed immediately above, and qualified expert
witness testimony. 12 1 To allow an involuntary foster care placement,
the court must conclude that the "continued custody of the child by the
parent or Indian custodian is likely to result in serious emotional or
22
1
physical damage to the child."

Standardof Proof
Regarding the removal of a child into out-of-home placement in
foster care, the Act provides a strong statement of federal policy to
protect the integrity of tribal family life: Such a removal can be made
only upon a finding by clear and convincing evidence. 123 In order to
118. This and the preceding paragraph were originally published by the author in
and were reprinted here
with the permission of Nebraska Continuing Legal Education, Inc.
119. NEB. REV. STAT. § 43-1507 (Reissue 1988).
120. Id. § 43-1505(4).
121. Id. § 43-1504(4)-(6).
122. Id. § 43-1504(5).
123. Id.
NEBRASKA JUVENILE Couir PROCEDURES MANUAL § 5.4 at 5-4
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terminate parents' rights to their children under ICWA, the party
seeking termination must prove its case against each of the parents
124
beyond a reasonable doubt.
Actions in Violation of ICWA's Requirements
Should a court action placing a child in an out-of-home setting or
terminating parental rights violate the law, that action shall be invalidated. 125 The action to invalidate may be commenced upon the petition of the child's parent or custodian or the child's tribe to a court of
competent jurisdiction.

F.

126

VOLUNTARY PROCEEDINGS

Again, the proceedings prescribed for voluntary actions under
ICWA are more rigorous than those used for non-American Indian
children. Examples follow in the procedures outlined below.
Valid Consent
In order to be valid, a consent to place one's child or to terminate
one's parental rights must conform to the following:
1. The consent must be written;
2. the consent must be recorded by a state court judge of competent jurisdiction; and
3. the consent must be accompanied by a certificate of the presiding judge of the court that states:
a. that the terms of the consent were explained in detail to
the parent or custodian, and
b. that the parent or custodian fully understood the consent,
if it was communicated in English, or
c. that the parent or custodian fully understood the consent
as accurately translated into a language spoken and un127
derstood by the parent or custodian.
Finally, no consent is valid if it is made within ten days before or
128
after the birth of an American Indian child.
124.

Id. § 43-1504(6).

125. Id. § 43-1507. Under the Nebraska law, any violation of NEB. Rav. STAT. §§ 431504 through 1506 will result in invalidation. For federal invalidations, see 25 U.S.C.
§ 1914 for violations of 25 U.S.C. §§ 1911 through 1913.
126. NEB. REV. STAT. § 43-1507 (Reissue 1988).
127. Id. § 43-1506(1).

128. Id.
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Withdrawal of Consent
The parent or custodian may withdraw a consent to place a child
at any time during the placement. 129 Upon that withdrawal of consent, the child must be immediately returned to the custody of the
parent or custodian. 130 However, an action may be commenced in
13
state court to compel a subsequent involuntary placement. '
Termination of ParentalRights
Before the voluntary termination of one's parental rights and an
adoption have been finalized, the parent or custodian may withdraw
his or her consent, and the child then must be returned to the parent
or custodian. 132 After the termination and adoption have been finalized, the parent or custodian is no longer able to withdraw a valid
consent. 133
Should the parent or custodian be able to prove that the consent
to relinquish his or her parental rights was induced by fraud or duress, that consent must be vacated by the court and the child returned
- provided two years have not elapsed since the adoption was finalized. 134 Consents induced by fraud or duress cannot be vacated if two
13 5
or more years have elapsed since the adoption was finalized.
G.

PLACEMENT GUIDELINES

The Act provides extensive guidelines for placing a child outside
of his or her home. Preferences for adoption stated in the Act are as
follows:
1st
a member of the child's extended family;
2nd
other members of the child's tribe; or
136
other American Indian families.
3rd
Preferences for foster care placement stated in the Act are as follows:

129. Id. § 43-1506(2).
130. Id.
131.

See id. § 43-1505(1)-(6).

132. Id. § 43-1506(3).

133. Id.
134. Id. § 43-1506(4).
135. Id.
136. Id. § 43-1508(1).
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a member of the child's extended family;
a foster home that has been licensed, approved, or
specified by the child's tribe;
an American Indian foster home licensed or approved by
3rd
an authorized non-Indian licensing authority; or
4th
an institution for children that has been approved by a
tribe or is operated by an American Indian organization
37
and has a program that is suited to the child's needs.'
In making a placement determination, the courts must seek the
least restrictive setting on behalf of the child. 138 The court shall consider the preference of the parent or custodian, especially when that
139
consenting person requests anonymity regarding the placement.
Otherwise, "[tihe standards to be applied in meeting the preference
requirements . . shall be the prevailing social and cultural standards of the Indian community in which the parent or extended family
resides or with which the parent or extended family members main140
tain social and cultural ties."
1st
2nd

Maintaininga Record
The Act requires that a record be maintained of each placement
"under state law, of an Indian child. . . evidencing efforts to comply
with the order of preference specified" in the Act. 14 1 This record is a
valuable part of the Act's attempt to preserve tribal integrity. 14 2 The
Act requires ongoing efforts, at each point during a child's143sojourn out
of the home, to keep the child in a preferred placement.
The right of adopted children to have access to information about
their tribal connections is also codified in the Act. 144 On reaching the
age of majority, the adopted child must be given information contained in his or her records that will assist a return to his or her tribal
heritage. 14 5 On reaching his or her eighteenth birthday, the adopted
child may apply to the court which entered the decree of adoption for
information about the tribal affiliation of his or her parents and any
protect any rights flowing
other information the person may need "to
146
from the individual's tribal relationship."
137. Id. § 43-1508(2).
138. Id. § 43-1508(3).

139. Id.
140. Id. § 43-1508(4).

141.

Id. § 43-1508(5).

142.

See id. § 43-1502 (stating the purpose of the Act).

143.
144.
145.
146.

Id. § 43-1509.
Id. § 43-1510.
Id.
Id.
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The court entering a decree of adoption must provide the Secretary of the Interior with a copy of the decree and any other information in order to create a record of the following:
(1) the name and tribal affiliation of the child;
(2) the names and addresses of the biological parents;
(3) the names and addresses of the adoptive parents; and
(4) the identity of any agency having
files or information relating
14 7
placement.
adoptive
the
to
Affidavits demonstrating the parents' desire to maintain confidentiality about the relinquishment and adoption shall also be furnished to
14 8
the Secretary.
H.

EMERGENCY REMOVALS AND PLACEMENTS

Whenever a child is deemed to be at risk of imminent physical
harm from his or her parent or custodian, that child will be removed

from the custody of his or her parent or custodian, even though the
child resides or is domiciled on the tribe's reservation and is only temporarily off the reservation. 149 The child may be removed and placed
in emergency foster care as provided by the Nebraska Juvenile
150
Code.
The Act further provides that "[t]he state authority, official, or
agency involved shall insure that the emergency removal or placement
terminates immediately when such removal or placement is no longer
necessary to prevent imminent physical damage or harm and shall expeditiously initiate a child custody proceeding subject to the provisions

of the Nebraska Indian Child Welfare Act." 15 1 The Act then requires
the transfer of the child's case to the appropriate tribal court or the
15 2
return of the child to his or her parent or custodian.

IV. INTERPRETING THE INDIAN CHILD WELFARE ACT IN
NEBRASKA
A.

EARLY HIsToRY

The Federal Indian Child Welfare Act ("ICWA" or "the Act") was

first tested in Nebraska courts in In re Quentin'5 3 Bird Head,15 4 in147.
148.
149.
150.

Id. § 43-1516.
Id.
Id. § 43-1514.
Id.

151. Id. (emphasis added).

152. Id.

153. Despite the nature of the court's action, children's names were published in
Nebraska at the time of this appeal.
154. 209 Neb. 575, 308 N.W.2d 837 (1981).
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volving an Oglala Sioux child who was eligible for membership in the
Pine Ridge Oglala Sioux Reservation. In that case, the issue before
the court was the appropriate application of ICWA, given its effective
date of May 7, 1979,15r 180 days following its enactment on November
8, 1978.156 This delay in the Act's effective date was due to an amendment proposed during legislative debate in the House of Representatives. The brief for appellant in In re Quentin Bird Head quotes the
legislative history:
[S]ection 113 of H.R. 12533 [now 25 U.S.C. § 1923] provides
for the procedural and evidentiary requirements for State
court proceedings under title I to take effect immediately
upon enactment. This provision creates the likelihood that
many child custody proceedings involving Indian children,
either in progress or about to begin, will be subject to litigation and invalidation for violating the provision of this act.
My amendment is simply intended to avoid such disruptions by delaying for 180 days the effective date of the bill...
the delay would also allow the States, the Interior Department and other parties
time to familiarize themselves with
157
the act's provisions.
In § 1923 of the Act, Congress did provide that certain custody
actions involving American Indian children would not be subject to
ICWA if those actions had been begun or finished before May 7,
1979.15s Actions subject to the delayed effective date included foster
care placements, terminations of parental rights, pre-adoptive placements, and adoptive placements. 159 Other actions - namely those
arising out of exclusive tribal jurisdiction,16 0 tribal reassumption of
jurisdiction over child custody proceedings, 16 1 and agreements between the states and tribes 16 2 - were effective immediately upon
ICWA becoming law.16 3 By its terms, ICWA did exert immediate control over any child custody action that was a "subsequent proceeding
in the same matter" commenced before the Act's effective date as well
as in any "subsequent proceedings affecting the custody or placement
155. This date is given by the Nebraska Supreme Court for the effective date of
ICWA. In re Quentin Bird Head 209 Neb. 575, 577, 308 N.W.2d 387, 839 (1981).
156. 25 U.S.C. § 1923 (1988).
157. 124 CONG. REC. H38108 (daily ed. Oct. 14, 1978) (statement of Rep. Lagomarsino). This statement is restated in the Appellant's brief. Appellant's Brief at 18, In re
Quentin Bird Head, 209 Neb. 575, 308 N.W.2d 837 (1981) (No. 43743).
158. 25 U.S.C. § 1923 (1988). May 7, 1979, is 180 calendar days after ICWA's
enactment.
159. 25 U.S.C. § 1923 (1988).
160. Id. § 1911(a).
161. Id. § 1918.
162. Id. § 1919.
163. Id. § 1923.
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of the same child" whose case had been commenced before the effective
64
date.1
In In re Quentin Bird Head, some case activity had taken place
before the effective date of ICWA; 16 5 notably, a hearing to make dispositional findings was held on February 12, 1980, nine months after the
Act's latest effective date and fifteen months after the Act's passage. 166 That hearing had been continued from an earlier court hearing on October 30, 1978.167 The appellant father, in seeking to have
ICWA applied to his son's case, argued that the February 12 hearing
was a subsequent proceeding in the matter 168 and a subsequent hear1 69
ing regarding the termination of American Indian parents' rights,
170
thus requiring adherence by the court to the terms of ICWA.
17 1
Of particular importance were the Act's placement preferences,
adherence to which would have required a return of the child to the
care and custody of either an extended family member or another family in the tribe.' 72 The Nebraska Supreme Court, supporting the
lower court's findings, decided that the February 12 hearing had been
merely a continuation of an earlier hearing and, therefore, not a subsequent proceeding. 173 In so deciding, the court found that ICWA did
174
not apply.
Citing sections 43-206.03(3) and (4) of the Nebraska Juvenile
Code, which provided that once a child has been adjudicated in need of
state intervention, "the court shall then proceed to an inquiry into the
proper disposition to be made of such child,"175 the court concluded
that the case "constituted a single action initiated by the June 8, 1977,
petition." 176 Finding no proper application of ICWA, the court affirmed the lower court's June 16, 1980, termination of the parent-child
relationship. 1 77 The court continued the custody of the child in the
164. Id.

165. In re Quentin Bird Head, 209 Neb. at 577, 308 N.W.2d at 839-40.
166. Appellant's Brief at 20, In re Quentin Bird Head, 209 Neb. 575, 308 N.W.2d 837

(1981) (No. 43743); In re Quentin Bird Head, 209 Neb. at 577, 308 N.W.2d at 839-40.
167. In re Quentin Bird Head, 209 Neb. 577, 308 N.W.2d at 840.
168. Appellant's Brief at 11-20, In re Quentin Bird Head, 209 Neb. 575, 308 N.W.2d
837 (1981) (No. 43743).
169. Appellant's Brief at 21-22, In re Quentin Bird Head, 209 Neb. 575, 308 N.W.2d
837 (1981) (No. 43743).
170. 25 U.S.C. § 1923 (1988).
171. Id. § 1915.
172. Id. § 1915(a).
173. In re Quentin Bird Head, 209 Neb. at 579, 308 N.W.2d at 840.
174. Id.
175. Id. at 578, 308 N.W.2d at 840 (quoting NEB. REV. STAT. § 43-206.03(4) (Supp.
1978)).
176. Id. at 579, 308 N.W.2d at 840.
177. Id. at 579, 308 N.W.2d at 840-41.
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Nebraska Department of Public Welfare. 178 In its original action in
June, 1977, the state sought to have Quentin declared a dependent
and neglected child. Merely pleading the ultimate relief of termination of parental rights in that original action had tremendous effect.
The state was allowed an unlimited amount of time to bring the action
to its ultimate completion before the child's eighteenth birthday, ignoring the "remedial nature of the Act," 179 which "would permit the
continued destruction of the Indian family, and would work a grave
injustice in this and many other cases of a similar nature." I8 0
Had the court been persuaded by the appellant to make an opposite finding, it could have looked to principles guiding the Nebraska
Juvenile Code, which weigh against a unified construction of the adjudication and disposition., First, under the Code then and now, disposition does not necessarily follow adjudication; no case found unproved
by the requisite amount of evidence can proceed to disposition. 181
Next, changes in the evidence rules that are to be applied in the dispositional hearing signal a conceptual break between it and the prior
adjudication. 182
The time lapse in In re Quentin Bird Head also supports the disjunctive natures of the final adjudicatory hearing and the dispositional hearing. In this case, fifteen-and-one-half months lapsed
between the dispositional hearing and a prior court action, which was
a hearing continued from nearly a year before. 18 3 The appellee argued that the dispositional "proceeding was initiated long before the
effective date of the Indian Child Welfare Act. There was no reason to
comply with its burdens."18 4 The reasons to comply with the "burdens" of the Act were the very motivations that caused the Congress to
legislate the protections of ICWA in the first place: "The most distressing and critical factor giving rise to this emerging crisis of Indian
families has been the inability or unwillingness of State agencies or
officials to understand the different cultural and social norms prevail5
ing in the Indian world." 18
178. This department is now called the Nebraska Department of Social Services.
179. Appellant's Brief at 17, In re Quentin Bird Head, 209 Neb. 575,308 N.W.2d 837
(1981) (No. 43743).
180. Id. at 19, In re Quentin Bird Head, 209 Neb. 575, 308 N.W.2d 837 (1981) (No.
43743).
181. NEB. REV. STAT. § 43-206.03(4) (Supp. 1978). See NEB. REV. STAT. § 43279.01(4) (Reissue 1988) for the current statute on this matter.
182. NEB. REV. STAT. § 43-206.03(4) (Supp. 1978) (providing that "[s]trict rules of
evidence shall not be applied at any dispositional hearing"). See NEB. REV. STAT. § 43283 (Reissue 1988) for the current statute on this matter.
183. In re Quentin Bird Head, 209 Neb. at 577, 308 N.W.2d at 840.
184. Appellee's Brief, In re Quentin Bird Head at 19, 209 Neb. 575, 308 N.W.2d 837
(No. 43743) (1981) (emphasis added).
185. 124 CONG. REC. H38102 (daily ed. Oct. 14, 1978) (statement of Rep. Udall).
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I Those norms include the powerful interests the extended family
and tribal members have in the well-being of their children. Had the
court found that the disposition was a subsequent proceeding and applied the "burdens" of ICWA, facts presented at trial would have supported Quentin's right to his tribal connections. When subjected to
incarceration for crimes related to her alcoholism, the child's mother
left him in the care of her relatives.' 8 6 On September 7, 1978, Frederick Tail, the appellant father, suggested to his child's guardian ad litem that Cleve Tail, his brother, be considered for custody.' 8 7 There
is no indication in the court's opinion that this request of the child's
father was ever investigated by the guardian ad litem or the social
service agency caseworker. Finally, apparently undisputed testimony
was offered demonstrating that the child's mother's uncle, Tom Plenty
Wounds, regularly provided his home to the parents and the child.' 8 8
89
The record showed that Mr. Plenty Wounds did not drink alcohol;'
furthermore, no information was provided that Quentin had ever been
harmed or neglected while in his care. 190 Yet, there is no indication in
the opinion that he or any other members of the child's family were
considered for placement.191
Examining this issue is no mere exercise in speculation. Had the
lower court wished to adhere to the intent of the Act and applied the
placement preferences stated in the Act, the child's family and tribe
would have been considered first for placement. 19 2 Only in the event
that no home was available there for him would the child have been
placed with strangers, albeit American Indian. 19 3 Only when all possible American Indian placements had been exhausted would a nonIndian home have been appropriate for consideration. 19 4 For the first
full year of his life this child had lived in an extended family. That his
primary caregivers, his mother and father, were wholly inadequate to
the task is made clear by the facts of the case. Terminating his connections to all others in his family may not have been necessary and
violated the very foundation of the Federal Act.

186. In re Quentin Bird Head, 209 Neb. at 581, 308 N.W.2d at 841.
187. Id. at 581, 308 N.W.2d at 842.
188. Id. at 580, 308 N.W.2d at 841.
189. Appellant's Brief at 7, In re Quentin Bird Head, 209 Neb. 575, 308 N.W.2d 837
(1981) (No. 43743).
190. Id.
191. In re Quentin Bird Head, 209 Neb. at 580-82, 308 N.W.2d at 841-42.
192. 25 U.S.C. § 1915(aXl)-(2) (1988).
193. Id. § 1915(aX3).
194. Id. at § 1915(a).
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At the time of the Nebraska Supreme Court's decision, the child
was five years old; 195 separating him from the family with whom he
may have been placed' 96 would have placed an extraordinary burden
on his ability to adjust to loss. However, application of the terms of
the Act would have required that his subsequent adoption be registered with his tribe or the Secretary of the United States Department
of the Interior. With such a registration, Quentin's rights as a child
of
19 7
the Oglala Sioux Tribe would have been recorded and preserved.
Alcoholism was a pivotal factor in Quentin's early history. During
the legislative debate on the Indian Child Welfare Act, serious consideration was given to excluding a parent's alcoholism as a ground for
declaring a child to be dependent and neglected. 195 Because of the
pervasiveness of addiction diseases in native peoples, 19 9 members of
Congress and those who testified on behalf of ICWA's passage were
concerned that the occurrence of alcoholism in American Indian families was being used by non-Indian social work professionals to intervene and remove children. 20 0 The concern was that these removals
were made without proper inquiry into the child's circumstances in
the larger or extended family. 20 1 Tom Plenty Wounds apparently provided some stability and caregiving to Quentin but was not considered
by the court for placement. 20 2 Instead, references were made to peo2 03
ple with drinking problems living from time to time in his home.
Quentin's younger sister, who also had been cared for by extended
family members during her mother's incarcerations for drinking, came
195. Appellee's Brief at 18, In re Quentin Bird Head, 209 Neb. 575, 308 N.W.2d 837
(1981) (No. 43743).
196. Neither the court's opinion nor the briefs filed by the appellant and appellee
indicate the type of placement provided to Quentin Bird Head by the Nebraska Department of Public Welfare.
197. 25 U.S.C. § 1915(e) (1988).
198. "Evidence that only shows the existence of... alcohol abuse, or non-conforming
social behavior does not constitute clear and convincing evidence that continued custody
is likely to result in serious emotional or physical damage to the child ....
The focus
must be on whether the particular conditions are likely to cause serious damage." Bureau of Indian Affairs Guidelines for State Courts: Indian Child Custody Proceedings,
44 Fed. Reg. 67,584, 67,593 (1979).
199. Darrell K. Mills, Alcohol and Crime on the Reservation: A 10 Year Perspective,
53 Fed. Probation 12, 12-15 (1989).
200. H.R. REP. No. 1386, 95th Cong., 2d Sess. (1978), reprinted in 95th 1978
U.S.C.C.A.N. 7530, 7532. "In areas where rates of problem drinking among Indians and
non-Indians are the same .... (state intervention] is rarely applied against non-Indian
parents." Id.
201. "[M]any social workers, ignorant of Indian cultural values and social norms,
make decisions that are wholly inappropriate in the context of Indian family life and so
they frequently discover neglect or abandonment where none exists." Id.
202. Appellant's Brief at 7, In re Quentin Bird Head, 209 Neb. 575, 308 N.W.2d 837
(1981) (No. 43743).
203. In re Quentin Bird Head, 209 Neb. at 580, 308 N.W.2d at 841.
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to the attention of the
court two years later in In Re Carmelita Ma20 5
donna20 4 Bird Head.
In a plurality decision, the Nebraska Supreme Court affirmed the
application of the Act to a custody case involving Carmelita Madonna
Bird Head, Quentin's infant sister. The focal issue in the case was
whether Carmelita's maternal aunt, Alva Bird Head Rattling Chase,
was entitled to protection under ICWA as an "Indian custodian" of the
little girl. 20 6 A second issue, which sheds light on the way the Act was

seen by the court, 20 7 was whether the Oglala Sioux Tribal Court had
abandoned its claim for transfer by failing to make state court appear208
ances as expected by the lower court judge.
In an opinion by Judge Hale McCown, the Nebraska Supreme
Court found that the Oglala Sioux Tribal Court, having requested that
Carmelita's case be transferred to the Tribal Court, had abandoned its
request for transfer by failing to act in accordance with Nebraska
state court procedures and the lower court's expectations. 20 9 The
state supreme court did acknowledge that this case properly required
an application of ICWA and, in so finding, reversed the lower court's
determination that the child be placed with particular foster parents
and remanded the case for hearing on the pre-adoptive placement
210
preferences of ICWA.
Of interest here is the lower court's finding, affirmed in Judge McCown's opinion, that the Oglala Sioux Tribal Court "abandoned" its
request for transfer of the case. 2 1 ' In his concurrence, Chief Justice
Norman Krivosha, 2 12 joined by Judges C. Thomas White and D. Nick
Caporale, 2 13 responded to this unusual determination by noting that
21 4
there is no provision for abandoning a transfer request in ICWA.
204. Children's names still were not private in 1983.
205. 213 Neb. 741, 331 N.W.2d 785 (1983).
206. In re Carmelita Madonna Bird Head, 213 Neb. 741, 745-46, 331 N.W.2d 785,
789 (1983). Because no father claimed paternity or responded to notice of the initial
proceeding and Martha Bird Head Tail, Carmelita's mother, was dead, there were no
parental rights at stake. Id. at 742, 331 N.W.2d at 787. Nonetheless, the state sought
"termination of the parental rights of any natural father," which was granted by the
lower court and affirmed by the Nebraska Supreme Court. Id. at 742-45, 751, 331
N.W.2d at 787-88, 791.
207. In re CarmelitaMadonna Bird Head, 213 Neb. at 747, 331 N.W.2d at 789.
208. Id. at 747-48, 331 N.W.2d at 789-90.
209. Id. at 747, 331 N.W.2d at 789-90.
210. Id. at 750-751, 331 N.W.2d at 791. Again, references to ICWA in discussion of
this case shall be to the Federal Act; the case predates the passage of the Nebraska
Indian Child Welfare Act.
211. In re CarmelitaMadonna Bird Head, 213 Neb. at 744, 747-48, 331 N.W.2d at
788-89.
212. Id. at 751, 331 N.W.2d at 791 (Krivosha, C.J., concurring).
213. Id. at 752, 331 N.W.2d at 792 (Krivosha, C.J., concurring).
214. Id. at 751, 331 N.W.2d at 791 (Krovisha, C.J., concurring). Section 1911 of the
Federal Act, which describes how the transfer may be petitioned, has no provision for
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Only the tribal court has the authority to decline a case transfer, 2 15
but such a declination was never received by the lower court in In re
Carmelita Madonna Bird Head.2 16 Despite this, Judge McCown
surmised that the lower court "apparently determined that the petition for transfer was unauthorized by the tribe or had been declined
by the tribal court." 21 7 The lower court based this determination upon
its observation that the tribal court had failed to provide formal motion papers, filed by the official representative of the tribe. 2 18 No such
requirement exists in ICWA, and it seems more the product of American legalistic formalism than a close reading of the Act. Such a requirement is beyond the words of ICWA, 2 19 as demonstrated by the
concurrence, in which Chief Justice Krivosha writes:
Under the provisions of the federal code, if either a parent of
an Indian child or the Indian custodian or the Indian child's
tribe petitions the state court to transfer the proceedings, the
state court is obligated to transfer the proceedings unless
either parent objects or good cause is shown why such transfer should not be made.

.

.

. The act grants to the tribal

court of such tribe the authority to decline the transfer but
does not extend that right to anyone else authorized to file a
petition. It is clear from reading the code that the entity authorized to decline the transfer, to wit, the tribal court, is not
the same entity authorized to petition for the transfer. To
therefore suggest that the tribal court abandoned the proceedings because one of the parties purporting to petition for
the transfer failed to appear when no one is required to appear is20to simply read something into the act which does not
2
exist.
The issue, then, is what is necessary to compel a valid transfer
from state court to tribal court. The transfer, in the clear language of
ICWA, is "obligatory" absent either good cause or a parent's objection
to the transfer. 2 2 1 A parent is one of those persons so defined in the
Federal Act:
"[P]arent" means any biological parent or parents of an Indian child or any Indian person who has lawfully adopted an
abandoning a request. The Act cites no further duties on the part of the tribe or the
tribal court once the petition to transfer is filed with the court. 25 U.S.C. § 1911(b)
(1988).
215. In re Carmelita Madonna Bird Head, 213 Neb. at 751, 331 N.W.2d at 791

(Krivosha, C.J., concurring) (citing 25 U.S.C. § 1911(b) (1983)).
216. Id. at 751-52, 331 N.W.2d at 792 (Krivosha, C.J., concurring).
217. Id. at 744, 331 N.W.2d at 788.
218. Id. at 747, 331 N.W.2d at 787-88.
219. Id. at 751-52, 331 N.W.2d at 792 (Krivosha, C.J., concurring).
220. In re CarmelitaMadonna Bird Head, 213 Neb. at 751-52, 331 N.W.2d 791-92.
221. Id. at 751, 331 N.W.2d at 791; 25 U.S.C. § 1911(b) (1988).
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Indian child, including adoptions under tribal law or custom.
It does not include the unwed father
where paternity has not
2 22
been acknowledged or established.
Carmelita's mother was dead at the time of the lower court's proceedings; no man's paternity had been acknowledged or established. The
only person claiming the rights of an "Indian custodian" was Carmelita's aunt, Alva Bird Head Rattling Chase, and her claim was de2 23
nied by the lower court.
In this case, the only other way to deny the transfer would have
been for "good cause;" here that provision served as an open door out
of the transfer provision requirement. "Good cause" is clarified in the
BIA Guidelines accompanying the Act. Those Guidelines provide:
(a) Good cause not to transfer the proceeding exists if the Indian child's tribe does not have a tribal court2 24as defined by
the Act to which the case can be transferred.
(The Oglala Sioux Pine Ridge Reservation had a tribal court to receive
2 25
Carmelita's case. )

(b) Good cause not to transfer the proceeding may exist if any
of the following circumstances exists:
(i) The proceeding was at an advanced stage when the
petition to transfer was received and the petitioner did
not file the
petition promptly after receiving notice of the
2 26
hearing.
(The petition was received by the county juvenile court at the outset of
22 7)
the proceedings.
(ii) The Indian child is over twelve years of age and ob2 28
jects to the transfer.
22 9)
(Carmelita was an infant.
(iii) The evidence necessary to decide the case could not
be adequately presented in the tribal court without
un230
due hardship to the parties or the witnesses.
222. 25 U.S.C. § 1903(9) (1988). See also discussion in text supra at 74-89.
223. In re Carmelita Madonna Bird Head, 213 Neb. at 746, 331 N.W.2d at 789.
224. BIA Guidelines, 44 Fed. Reg. 67,591.
225. In re Carmelita Madonna Bird Head, 213 Neb. at 744, 331 N.W.2d at 788.
226. BIA Guidelines, 44 Fed. Reg. 67,591.
227. In re CarmelitaMadonna Bird Head, 213 Neb. at 743, 331 N.W.2d at 787. Notice to the tribe was ordered on September 3, 1980; the first request for transfer was
made on September 23, 1980. Id.
228. BIA Guidelines, 44 Fed. Reg. 67,591.
229. In re CarmelitaMadonnaBird Head, 213 Neb. at 742, 331 N.W.2d at 787. Carmelita was 11 months old when she was taken into custody by the sheriff and a social
worker on August 12, 1980. Her date of birth was September 3, 1979. Id.
230. BIA Guidelines, 44 Fed. Reg. 67,591.
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(The tribal court was located only twenty-two miles from the county
23 1

court.

)

(iv) The parents of a child over five years of age are not
with
available and the child has had little or no contact
23 2
the child's tribe or members of the child's tribe.
(While Carmelita's parents were not available, the child was under
the age of five years, and so her case is not addressed by this provision. Moreover, the child had contacts with extended family members
23 3
in the Oglala Sioux tribe. )

The Commentary accompanying these BIA Guidelines discusses
this provision at some length:
It is recommended that in most cases state court judges
not be called upon to determined [sic] whether or not a child's
contacts with a reservation are so limited that a case should
not be transferred....

This determination, however, can be

made by the parent, who has veto over transfer to tribal
court.... The guidelines recommend that state courts be au-

thorized to make such determinations only in those cases
where there is no parent available to make it.
to
State court authority to make such decisions is limited
23 4
those cases where the child is over five years of age.

(Again, this provision is inapplicable because of Carmelita's young
age. The case should have been transferred upon the petition of the
judge of the tribal court on October 18, 1980.235)

There is an additional admonition in the BIA Guidelines to state
courts regarding transfer:
(c) Socio-economic conditions and the perceived adequacy of
tribal or Bureau of Indian Affairs social services or judicial
be considered in a determination that good
systems may not
2 36
cause exists.
The state supreme court opinion, finding de novo that there was good
cause to deny the transfer, is silent on exactly what evidence was used
231. Appellant's Brief at 16, In re CarmelitaMadonna Bird Head, 213 Neb. 741, 331
N.W.2d 785 (1983) (No. 82-197).
232. BIA Guidelines, Fed. Reg. 67,591.
233. In re CarmelitaMadonna Bird Head, 213 Neb. at 742, 748-49, 331 N.W.2d at
787, 790. Carmelita had contacts with her maternal aunt, Alva Bird Head Rattling
Chase, and her maternal great uncle, Thomas Plenty Wounds. Her second cousin,
Severt Young Bear also testified that other extended family members were willing to
care for Carmelita. Id.
234. BIA Guidelines, 44 Fed. Reg. 67,591.
235. In r? Carmelita MadonnaBird Head, 213 Neb. at 744, 331 N.W.2d at 788.
236. BIA Guidelines, 44 Fed. Reg. 67,591.
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to determine that good cause, 2 37 but the appellant's brief provides
some detail regarding this point:
All of the evidence offered by the guardian ad litem as to the
perceived inadequacy of the tribal foster care system would
be precluded by this Guideline.... [I]n the Journal Entry
from the November 25 hearing, the court apparently based its
"good cause" upon the standard of "best interests of the
238
child."

The appellee's response to this argument is an interpretation of the
"best interests of the child" standard regularly cited in non-Indian
2 39
children's termination of parental rights cases.

What is clear from Judge McCown's opinion is that the Oglala
Tribal Court was judged by Anglo-American jurisprudential standards. Tribal courts neither come from an Anglo-American tradi24 1
tion 2 40 nor have uniformly adopted that tradition as their own.

237. In re Carmelita Madonna Bird Head, 213 Neb. at 744-48, 331 N.W.2d at 78890. The court stated that "[glood cause was shown by the evidence why the transfer
should not be ordered." Id. at 744, 331 N.W.2d at 788.
238. Appellant's Brief at 16-17, In re Carmelita Madonna Bird Head, 213 Neb. 741,
331 N.W.2d 785 (1983) (No. 82-197) (citations omitted).
239. The question of how that "best interests" standard fits with ICWA has been
explored in several cases beyond Nebraska's borders. Primary among them is In re
Bertelson, 189 Mont. 542, 617 P.2d 121 (Mont. 1980).
240. SHARON O'BRIEN, AMERICAN INDIAN TRIBAL GOVERNMENTS 201-02 (1989) [hereinafter O'BRIEN].

Traditional Indian law originates in the spiritual, or religious, world. Since
traditional Indian societies placed little emphasis on personal rights, their
legal systems were not based on protecting such rights. Indeed, the Iroquois
languages have no word for "rights." Traditional Indian law emphasized responsibility and the maintenance of harmony within oneself, the community,
and the environment. There was no adversary system of justice, and there
were few formal procedures. Violators were questioned and a punishment determined. Civil disputes were typically settled by mediation and compromise.
There were no jails, since confinement did not serve to reestablish harmony. All
penalties were enacted with the aim of reestablishing balance and harmony.
Compensation reestablished relationships. Whipping and teasing shamed individuals into reforming their behavior, while exile and the death penalty removed the disruptive presence from the community. Sentences were carried
out quickly. Once the punishment had been met, the crime was considered
erased, the violator cleansed, and harmony restored.
Id.
241. FELIX COHEN, HANDBOOK OF FEDERAL INDIAN LAW, 250-52 (1980).
Most tribes operate their own court system and, except to the extent demanded
by the Indian Civil Rights Act, the structure and procedure of such courts may
be determined by the tribes themselves. Many emulate, in varying degrees, the
Anglo-American system, while employing some of their own traditional procedures and sanctions; others are essentially traditional. Some courts are Courts
of Indian Offenses which were first administratively created in the late nineteenth century by the Interior Department, and which continue to operate
under regulations of the Secretary of the Interior. Most courts, however, are
now "tribal courts" which operated under tribally legislated codes and statutes.
Courts of Indian Offenses were described in an early case as "mere educational
and disciplinary instrumentalities, by which the government of the United
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Dispute resolution among native peoples may take the form of mediation, arbitration, or judicial and jury decision making, 24 2 none of
which imply an acceptance of Nebraska court rules. 2 43 Nor, as discussed by Chief Justice Krivosha, was such an acceptance prerequisite
to an application of the Act. 24 4 Respect for alternate forms of court
process underlies subdivisions (a)2 4 5 and (b)2 4 6 of 25 U.S.C. § 1911

24 7
specifically and the entire Indian Child Welfare Act generally.
That respect is the sine qua non of smooth interactions between the
state and tribal courts.

B.

CONsrTuTIoNALITY OF ICWA

A final feature of the In re CarmelitaMadonna Bird Head case
worth mention is the dissent by retired Judge William F. Colwell, 248
who is joined by Judge Leslie Boslaugh. 249 In that dissent, Judge Colwell stated his opinion that ICWA is unconstitutional 25 ° because it invades a primary state power and duty25 1 to oversee the welfare of its

children. The appellant's brief acknowledged the question of ICWA's
constitutionality (and morality) raised sua sponte by the district
States is endeavoring to improve and elevate the condition of these dependent

tribes to whom it sustains the relation of guardian." Not only is this description of court functions no longer accurate, but it has been acknowledged [by the
United States Court of Appeals for the Eighth Circuit] that Courts of Indian
Offenses operate under the residual sovereignty of the tribes rather than as
agencies of the federal government.
Id. at 251. See also, O'BRIEN, supra note 240, at 203-08 (describing Indian tribal
courts).
242. O'BRIEN, supra note 240, at 201-05. "The [modern tribal] courts' primary interest is in serving as forums for arbitration and conciliation. In this sense modern tribal
courts have retained the essence of traditional tribal Ccourts-emphasis continues to be
on reestablishing social harmony, not on punishment. ' Id. at 204-05.
243. O'BRIEN, supra note 240, 203-05. "Although a few tribal courts [throughout the
United States] operate by strict rules of procedure, the orientation is usually in keeping
with the tribal desire to keep the legal process informal." Id. at 204.
244. In re CarmelitaMadonnaBird Head, 213 Neb. at 751-52, 331 N.W.2d at 791-92
(Krivosha, C.J., concurring).
245. 25 U.S.C. § 1911(a) (1988). Tribal courts have exclusive jurisdiction in all cases
concerning children residing or domiciled on the tribal reservation. Full faith and credit
must be accorded to the decisions reached in such cases and in all cases transferred to
tribal courts. 25 U.S.C. § 1911 (a)6, (d) (1988).
246. 25 U.S.C. § 1911(b) (1988). Transfer, in the absence of good cause or parental
objection, must be made to tribal court of all other custody cases involving American
Indian children.

247. No directions are given to the tribal courts regarding the conduct of cases
under the Act. Rather, the directions contained in the Act are addressed to state courts.
248. In re CarmelitaMadonna Bird Head, 213 Neb. at 752, 331 N.W.2d at 792 (Colwell, J., dissenting).
249. Id. at 755, 331 N.W.2d at 793 (Colwell, J., dissenting).
250. Id. at 752, 331 N.W.2d at 792 (Colwell, J., dissenting).
251. Id. While Judge Colwell makes reference to "article X of the Constitution of the
United States," it is clear from the context of his remarks that he is speaking of the
Tenth Amendment of the U.S. Constitution. Id.
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court, 252 when the case was appealed to it from the county (juvenile)
court. The appellant argued that the issue was thus not properly
before the district court and therefore not before
the state supreme
254
court. 25 3 The appellee was silent on the issue.
Two concerns about the constitutionality of the Act were raised
and discussed during congressional hearings: 2 55 First, with respect to
the Tenth Amendment to the United States Constitution, 25 6 a South
Dakota case, In re D.L.L.,257 discussed this issue in 1980 and found
that the Tenth Amendment was not violated by the provisions of
ICWA. 258 The South Dakota Supreme Court's rationale was based
upon its finding that the Federal Act was not an arbitrary exercise of
power:
The Tenth Amendment, which reserves all nondelegated
powers to the states or the people, has not been violated by
the 1978 Act. The plenary power of Congress to legislate with
respect to Indians is a deep-seated one. Such legislation does
not infringe upon the Tenth Amendment as long as the legislative power is not exercised arbitrarily. No evidence has
been introduced in support of an allegation of arbitrariness of
the 1978 Act.... The United States has plenary power under
the United States Constitution to govern tribal Indians....
Indian relations are of an anomalous and complex character,
and tribal courts are better able than
other forums to evalu259
ate questions of Indian traditions.
The court in In re D.L.L. also examined the second issue of constitutionality, equal protection under the law, which was addressed by
Congress during its debate on the Act. During the congressional hearings, then Assistant United States Attorney General Patricia Wald
submitted an opinion from the United States Department of Justice
252. Appellant's Brief, at 36, In re Carmelita Madonna Bird Head, 213 Neb. 741,
331 N.W.2d 785 (1983) (No. 82-197). In re Carmelita Madonna Bird Head contains a

proper, initial appeal from the county juvenile court to the local district court before an
ultimate appeal is made to the Nebraska Supreme Court. See NEB. REv. STAT. § 252728(4) (Supp. 1992); see also NEBRASKA JUVENILE COURT PROCEDURES MANUAL, supra
note 81, § 8.3, 8-2 to 8-3.
253. Appellant's Brief, at 37, In re Carmelita Madonna Bird Head, 213 Neb. 741,
331 N.W.2d 785 (1983) (No. 82-197).
254. Appellee's Brief at 10-27, In re Carmelita Madonna Bird Head, 213 Neb. 741,
331 N.W.2d 785 (1983) (No. 82-197).
255. H.R. REP. No. 1386, 95th Cong., 2d Sess. (1978), -reprinted in 1978
U.S.C.C.A.N. 7558, 7558-64 (letters from Patricia M. Wald, then Assistant United
States Attorney General).
256. U.S. CONST. amend. X provides that "[tihe powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people." Id.
257. 291 N.W.2d 278 (S.D. 1980).
258. In re D.L.L., 291 N.W.2d 278, 281 (S.D. 1980).
259. In re D.L.L., 291 N.W.2d at 281.
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maintaining that ICWA was unconstitutional because it restricted the
rights of individuals by an impermissible classification based upon
race. 26 0 Her objections had been answered by the Congress in its introductory section to the Act 2 6 l and were then addressed by the South

Dakota Supreme Court:
Petitioner argues that D.L.L. and C.L.L. are being denied
equal protection and due process in violation of the Fifth
Amendment. She claims that the denial of access to state
court was based upon "invidious racial discrimination." This
is incorrect. The denial of access to state court was based
solely upon the political status of the parents and children
and the quasi-sovereign nature of the tribe. This is a discriminatory classification262which is not prohibited by the United
States Constitution.
In any event, the Nebraska Unicameral adopted the Federal Indian Child Welfare Act into the state's statutes in 1985, enacting the
Nebraska Indian Child Welfare Act, 26 3 discussed at Part III above. 26 4
C.

AMERICAN INDIAN CHILDREN'S TRIBAL MEMBERSHIP

For five years after NICWA was enacted, there were no cases appealed to the Nebraska Supreme Court seeking interpretation of the
Act. Then, in 1990, three cases involving American Indian families
came to the high court's attention. The "Indianness" of children was
at stake in two of those cases. The third case was a custody action
arising out of a marital dissolution, Thomas v. Thomas. 265 In this
case, the lower court had found ICWA inapplicable, 2 66 because of the
marital divorce nature of the case, and gave full faith and credit to
tribal court decisions 2 67 concerning the children of the marriage.
260.

H.R. REP. No.

1386, 95th Cong.,

2d Sess. (1978),

reprinted in

1978

U.S.C.C.A.N. 7558, 7558.
261. 25 U.S.C. § 1901 (1988).
262. In re D.L.L., 291 N.W.2d at 281 (citing Fisher v. District Court of the Sixteenth
Judicial District of Montana, 424 U.S. 382 (1976)). The court cited from the United
States Supreme Court's decision in Fisher for the following proposition:
The exclusive jurisdiction of the Tribal Court does not derive from the race of
the plaintiff but rather from the quasi-sovereign status of the Northern Cheyenne Tribe under federal law. Moreover, even if a jurisdictional holding occasionally results in denying an Indian plaintiff a forum to which a non-Indian
has access, such disparate treatment of the Indian is justified because it is intended to benefit the class of which he is a member by furthering the congressional policy of Indian self-government.
Fisher,424 U.S. at 390-91 (citations omitted).
263.

NEB. REV. STAT. §§ 43-1501 et seq. (Reissue 1988).

264. See supra notes 51-56 and accompanying text.
265. 235 Neb. 129, 453 N.W.2d 752 (1990).
266. Thomas v. Thomas, 253 Neb. 129, 133, 453 N.W.2d 752, 754 (1990).
267. Id.
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In In re J.L.M. ,268 the court had to determine who is an "Indian
child" for the purposes of ICWA/NICWA. 26 9 The Federal and Nebraska Acts define an "Indian child" as one who is an enrolled or
otherwise acknowledged member of a tribe 270 or one who is a biological child of an American Indian parent 2 71 and eligible for enrollment
in the tribe. 272 In In re J.L.M., the appellant mother (KM.), was the
adult child of a Ponca father and a half Yankton Sioux/half white
mother.2 73 The appellant's brief reveals that, of her one-half American Indian blood quantum, K.M.'s mother had an actual Yankton
Sioux blood quantum of 19/64ths. 2 74 P.M., the father of three of
K.M.'s five children, was non-Indian. 275 The other unidentified fathers of KM.'s children were also non-Indian, 2 76 according to the appellant.2 77 Therefore, none of the children qualified by blood quantum
for enrollment in the Yankton Sioux tribe, 27 8 given the tribe's own
terms for membership: one-fourth American Indian blood quantum, of
2 79
which one-eighth must be Yankton Sioux blood.
Therein lies the problem presented in In re J.L.M.: Non-enrolled
juvenile members of American Indian tribes must meet the requirements of biology and eligibility to be entitled to the protections of
ICWA. 28 0 Eligibility for membership in the tribe is determined by the
28 1
tribe itself.
The BIA Guidelines provide some instruction on this issue. They
direct that the court shall seek a verification from the Bureau of In268. 234 Neb. 381, 451 N.W.2d 377 (1990).
269. In reJ.L.M., 234 Neb. 381, 394, 451 N.W.2d 377, 386 (1990).
270. 25 U.S.C. § 1903(4)(a) (1988); NEB. REv. STAT. § 43-1503(4)(A) (SuPP. 1993).
271. 25 U.S.C. § 1903(4)(b) (1988); NEB. REV. STAT. § 43-1503(4)(b) (Supp. 1993).
272. 25 U.S.C. § 1903(4Xb) (1988); NEB. REv. STAT. § 43-1503(4)(b) (Supp. 1993).
273. In re J.L.M., 234 Neb. at 390, 451 N.W.2d at 384.
274. Appellant's Brief at 15, In re J.L.M., 234 Neb. 381, 451 N.W.2d 377 (1990) (No.
89-341). KM. claimed for herself a 5/8 Yankton Sioux blood quantum as the court
noted, her formula for achieving this result is unknown. In fact, arithmetically, counting her father's ancestry and her mother's Yankton Sioux ancestry, KM. had a 5/8 total
American Indian blood quantum, of which 19/128ths was Yankton Sioux, or 3/128ths
more than the minimum required for enrollment in the Yankton Sioux Tribe. In re
J.L.M., 234 Neb. at 390, 451 N.W.2d at 384.
275. In re J.L.M., 234 Neb. at 390, 451 N.W.2d at 384.
276. Id.
277. Appellant's Brief at 15, In re J.L.M., 234 Neb. 381,451 N.W.2d 377 (1990) (No.
89-341).
278. Each child was no more than 5/16ths American Indian but only 19/256ths
Yankton Sioux. As well, the Yankton Sioux Tribe did not count the Ponca ancestry of
K.M., whom they must then have judged to be only 1/2 American Indian; hence, KM.'s
children, while 1/4th American Indian, could not qualify as Yankton Sioux, having less
than the required 1/8th Yankton Sioux blood quantum.
279. In re J.L.M., 234 Neb. at 390, 451 N.W.2d at 384 (quoting the testimony of
Judge Albert Joseph of the Yankton Sioux tribe).
280. 25 U.S.C. § 1903(4Xb) (1988); NEB. REV. STAT. § 43-1503(4)(b) (Supp. 1993).
281. BIA Guidelines, 44 Fed. Reg. 67,586 at § B.1 cmt.
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dian Affairs or the child's asserted tribe28 2 and furthermore that the
determination of the tribe is conclusive as to whether "the child is or is
not a member of that tribe, the child is or is not eligible for membership in that tribe, or that the biological parent is or is not a member of
that tribe." 28 3 Commentary to the BIA Guidelines, quoted in In re
J.L.M.,284

maintains that the best source of information about a

child's American Indian status is the tribe itself,28 5 inasmuch as it is

the tribe's prerogative to determine, first, its own membership criteria
28 6
and, second, those who meet the criteria.
The obstacle for the appellant was that the Ponca tribe of the children's maternal grandfather is not recognized by the federal government because it had been terminated by Congress in 1962.287 Given

its status as a terminated tribe, membership with the Poncas would
have provided no basis for applying the protections of ICWA. K.M.
had made no attempt to register her children with the Ponca tribe; no
benefit would have come to the children from such membership, despite their one-fourth blood quantum, which usually is enough for
most tribal memberships.
Eligibility in the maternal grandmother's Yankton Sioux tribe, a
federally recognized tribe, was crucial if K.M. and her children were to
gain the benefits of ICWA. As noted above, the membership criteria
were met by K.M., but the Yankton Sioux tribe rejected the applications made on behalf of her children. 28 8 While no explanation is available in the reported case opinion, the children, who were at least fivesixteenths American Indian, lacked the requisite one-eighth Yankton
Sioux blood quantum.
As discussed, the question of membership criteria is fully the prerogative of the tribe. 28 9 As the tribe's determinations are conclusive, 290 once the tribe's decision of the children's non-eligibility was
282. BIA Guidelines, 44 Fed. Reg. 67,586 at § B.l.(a).
283. BIA Guidelines, 44 Fed. Reg. 67,586 at § B.l.(b)(i).
284. In re J.L.M., 234 Neb. at 385, 451 N.W.2d at 381 (quoting BIA Guidelines, 44
Fed. Reg. 67,586 at B.1. cmt.).
285. BIA Guidelines, 44 Fed. Reg. 67,586 at B.1. cmt.
286. In re J.L.M., 234 Neb. at 385, 451 N.W.2d at 381.
287. In 25 U.S.C. §§ 971 through 980, the people known as the "Ponca Tribe of Native Americans of Nebraska" were no longer considered members of a federally recognized American Indian tribe, no longer subject to the laws of the United States
applicable to American Indians, and no longer the beneficiaries of special services provided by the United States to members of tribes recognized by the U.S. government,
including the protections of ICWA. The Ponca tribe finally regained federal recognition
on October 31, 1990, too late to provide ICWA protections to this family. 25 U.S.C.
§ 983a.
288. In re J.L.M., 234 Neb. at 390, 451 N.W.2d at 384.
289. See supra note 278 and accompanying text; see also In re Angus, 655 P.2d 208,
212 (Or. Ct. App. 1982), quoted in In re J.L.M., 234 Neb. at 396, 451 N.W.2d at 387.
290. BIA Guidelines, 44 Fed. Reg. 67,586 at B.1. cmt.
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reported to the county (juvenile) court, there was no basis upon which
to apply the protections of ICWA. The issues of transfer and ICWA's
applicability were resolved together in Chief Albert Joseph's testimony that the tribe had rejected K.M.'s application for membership
for her children.
The Nebraska Supreme Court's statement of law, underpinning
this portion of its decision, has had significant repercussions. In Nebraska, "a party to a proceeding who seeks to invoke a provision of the
Indian Child Welfare Act has the burden to show that the [A]ct applies in the proceedings." 29 1 This issue became central to the holding
29 3
in In re A.M.,292 which is discussed in detail below.
D.

APPLYING THE LAW

"Active" Versus "ReasonableEfforts" Priorto Placement or
Termination of ParentalRights
In re J.L.M. did leave outstanding issues concerning the interpretation of ICWA provisions. The requirement that the state court make
a finding of "active efforts" was moot because of the inapplicability of
ICWA. A question does remain, however, about the distinction, if any,
that should be drawn between the ICWA requirement for "active efforts"2 9 4 and the Federal Adoption Assistance Act's requirement for
"reasonable efforts." 2 95
Non-Indian Parents'Rights to Object to Transfers to Tribal Court
A second issue left unexamined in In re J.L.M. is the question of
the rights of a non-Indian father to object to the transfer of his children's case to tribal court. P.M., a non-Indian, fathered three of
K.M.'s children. When the case against him and KIM., on behalf of
those three children, 29 6 went to trial in county court, he objected to
the transfer to tribal court. 29 7 The objection of a non-Indian parent to
a transfer to tribal court was upheld in a 1982 Kansas case, In re
Adoption of Baby Boy L. 2 98 There, the non-Indian mother of an illegit291.

In re J.L.M., 234 Neb. at 396, 451 N.W.2d at 387.

292. 235 Neb. 506, 455 N.W.2d 572 (1990).
293. See infra notes 302-25 and accompanying text.
294. 25 U.S.C. § 1912(d) (1988); NEB. REV. STAT. § 43-1505(4) (Reissue 1988).
295. 42 U.S.C. § 671(a)(15) (1988).
296. In re J.L.M., 234 Neb. at 389, 451 N.W.2d at 383.
297. 234 Neb. at 387-88, 451 N.W.2d at 383. ICWA allows an objection by either
parent to a proposed transfer. 25 U.S.C. § 1911(b) (1988), NEB. REV. STAT. § 43-1504(2)
(Reissue 1988).
298. 643 P.2d 168 (Kan. 1982).
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imate child successfully challenged the
transfer to tribal court of the
29 9
termination of parental rights action.
In Nebraska, the question remains after In re J.L.M. whether a
non-Indian parent can obstruct a transfer of that portion of a case concerning children to whom he is not related. In In re J.L.M., the county
court allowed P.M.'s objection to a transfer of the case concerning his
own children to extend to K.M.'s two children whom he had not fathered. 3 °° Perhaps, because the court was considering a unified termination of parental rights action against KM. on behalf of all her
children, the court did not see the impropriety of denying the benefits
of ICWA to J.J.M. and M.J.M., the youngest two children who were not
related to P.M.301
Burden of ProofThat ICWA Applies on Party Seeking Its Benefits
A second case in 1990, In re A.M.,302 also focused on the proper
assertion of rights to ICWA's protections. In this case, an American
Indian mother, V.M., appealed the judgment of a state court terminating her parental rights to her three children. 30 3 Had the Act been
applied, V.M. argued, the termination action would have failed because the state did not provide expert testimony,3 0 4 evidence that serious harm to the children was likely,3 05 and proof beyond a
reasonable doubt3 0 6 that her rights should be terminated under the
30 7
state's statute of abandonment.
V.M. based her appeal on the applicability of ICWA. The lower
court's record shows one reference in a social work file that the subject
children were American Indian 3°8 and one reference to a notice of the
proceedings that was sent to the mother's tribe. 30 9 Apparently no petition to transfer the proceedings to the tribal court was ever made to
the county (juvenile) court where the action was initiated and
heard.3 10 No pleadings raised the issue of the children's status as
299. In re Adoption of Baby Boy L., 643 P.2d 168, 178 (Kan. 1982).
300. In re J.L.M., 234 Neb. at 397, 451 N.W.2d at 388.
301. Id.
302. 235 Neb. 506, 455 N.W.2d 572 (1990).
303. In re A.M., 235 Neb. 506, 506, 455 N.W.2d 572, 572. The father of the children
did not join her appeal. Id.
304. In re A.M., 235 Neb. at 507, 455 N.W.2d at 573. The requirement is stated at
25 U.S.C. § 1912(0 (1988) and at NEB. REV. STAT. § 43-1505(6) (Reissue 1988).
305. In re A.M., 235 Neb. at 507, 455 N.W.2d at 573. The requirement is stated at
25 U.S.C. § 1912(f) (1988) and at NEB. REv. STAT. § 43-1505(6) (Reissue 1988).
306. In re A.M., 235 Neb. at 507, 455 N.W.2d at 573. The requirement is stated at
25 U.S.C. § 1912() (1988) and at NEB. REV. STAT. § 43-1505(6) (Reissue 1988).
307. NEB. REv. STAT. § 43-272(4) (Supp. 1992).
308. In re AM., 235 Neb. at 507, 455 N.W.2d at 573.
309. Id.
310. Id.
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American Indians.3 1 In a short opinion by Judge C. Thomas White,
the Nebraska Supreme Court ruled that a lower court meets its duty
if, upon information from a reliable source, that court provides the
statutorily prescribed notice to the tribe 3 12 and waits the statutory
period before proceeding with the case. 3 13 The court's unanimous
opinion also stated that there was (1) no requirement on the state
court to act affirmatively to obtain a response from the tribe3 14 and (2)
no requirement to apply ICWA if the court was not, specifically asked
3 15
to do so.

Furthermore, the state supreme court, applying its holding in In
re J.L.M.,3 16 found that if the court had been asked to apply ICWA,
the party seeking the application must prove that the Act in fact applied.3 17 This interpretation of the Act's language leaves open several
questions. Presumably, the party seeking to invoke ICWA must show
its applicability by only a preponderance of the evidence. 3 18 To require a higher standard of proof in a civil matter would demand justification for a standard more restrictive than ordinarily expected.3 19
Use of a higher standard would risk foreclosing application of ICWA to
eligible children, which is contrary to the congressional intent of safeguarding all American Indian children who qualify for ICWA's
3 20
protections.
There may also be some question about which party, original or
intervening, may ask for the court's application of ICWA. There are
several parties to the child placement or termination of parental
rights action in these cases: (1) the adult "Indian custodian" or the
adult defendant parents;3 2 1 (2) the child or children subject to the action and the guardian ad litem appointed to represent the interests of
the minor(s); 322 (3) the state as plaintiff, in the person of the county
311.
312.

Id.
See id. at 506-07, 455 N.W.2d at 572-73; 25 U.S.C. § 1912(a) (1988); NEB. REv.
STAT. § 43-1505(1) (Reissue 1988).
313. See 25 U.S.C. § 1912(a) (1988); NEB. REV. STAT. § 43-1505(1) (Reissue 1988).

314. In re A.M., 235 Neb. at 507, 455 N.W.2d at 573.
315. Id.
316. 234 Neb. 381, 396-97; 451 N.W.2d 377, 387 (1990).
317. In re A.M., 235 Neb. 506, 507, 455 N.W.2d 571, 573.
318. Child custody matters are civil court actions, in which the preponderance of the
evidence is the standard by which proofs are judged. See In re R.G., 238 Neb. 405, 427,
470 N.W.2d 780, 795 (1991).
319. The obvious effect of a higher standard of proof is to allow affirmative findings
in fewer cases.
320. 25 U.S.C. § 1902 (1988) provides in rlevant part: "The Congress hereby declares that it is the policy of this Nation to protect the best interests of Indian children."
Id.
321. 25 U.S.C. § 1903(6), (9) (1988); NEB. REv. STAT. § 43-1503(6), (9) (Supp. 1993).
322. Appointments of guardians ad litem are discretionary under the Indian Child
Welfare Act:
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attorney for juvenile matters; 3 23 and (4) the tribe through its
3 24
representative.
Intervention by the tribe may prove to be the difficult point in this
issue, as it is here that two disparate court systems must intersect
and cooperate with full communication. Tribal intervention is dependent upon tribal administrators or tribal court officers receiving sufficient notice from the state court.3 25 Tribal compliance with
Nebraska's requirement that the party invoking ICWA's protections
prove to the state court the propriety of applying ICWA in a particular
case may be a point of breakdown in the smooth operation of the Act.
Care must be used to ensure that American Indian tribal representatives are fully apprised of the case law's requirements for establishing
ICWA's applicability. Understanding what is required is obviously a
primary consideration for the tribal representative's ability to comply
with the Anglo-American style court proceedings, especially when that
representative may be expected to prove the applicability of ICWA to
the proceedings before the state court. That need for understanding
in the court process, though, is mutual if the Nebraska Act is to meet
its stated goals.
Understandinga Foreign Culture: The Need for Expertise
Testimony before Congress during hearings on the Act included
harsh statements about non-Indian social welfare caseworkers' interactions with American Indians. 326 Ascribing ignorance to those
caseworkers, one witness testifying for passage of the Act stated:
One of the most serious failings of the present system is that
Indian children are removed from the custody of their natural
The court may, in its discretion, appoint counsel for the child upon a finding
that such an appointment is in the best interest of the child. When state law
makes no provision for appointment of counsel in such proceedings, the court
shall promptly notify the... [Secretary of the United States Department of the
Interior] upon appointment of counsel and request from the secretary, upon
certification of the presiding judge, a payment of reasonable fees and expenses
out of funds which may be appropriated.
NEB. REV. STAT. § 43-1505(2) (Reissue 1988); 25 U.S.C. § 1912(b) (1988).
323. NEB. REV. STAT. § 43-247(3Xa) (Reissue 1988). See also NEBRASKA JUVENILE
COURT PROCEDURES MANUAL, supra note 81, § 3.1(b), 3-1 (stating that it is the obligation
of the county attorney to remove matters to the juvenile court).
324. NEs. REV. STAT. § 43-1504(3) (Reissue 1988); 25 U.S.C. § 1911(c) (1988).

325. Timely response from the tribal court has been at issue in two of the five cases
appealed to the Nebraska Supreme Court under the Indian Child Welfare Act: In Re
J.L.M., see supra note 265 and accompanying text, and In re A.M., supra note 299 and
accompanying text.
326. See H.R. REP. No. 1386, 95th Cong., .2d Sess. (1978), reprinted in 1978
U.S.C.C.A.N. 7530, 7532-34; 1977 Hearings, supra note 20, at 1, 152 (statements of

Senate Committee Chair James Abourzek and Calvin Issac, Tribal Chief, Mississippi
Band of Choctaw Indians); 1974 Hearings, supra note 15, at 4 (statement of William
Byler, Executive Director, Association of American Indian Affairs).
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parents by nontribal government authorities who have no basis for intelligently evaluating the cultural and social premises underlying Indian home life and childrearing. Many of
the individuals who decide the fate of our children are at best
ignorant of our cultural values, and at worst contemptful of
the Indian way and convinced that removal, usually to a nonIndian2 household
or institution, can only benefit an Indian
7
child.

3

To prevent such ignorance from tainting state court proceedings under
ICWA, Congress legislated requirements for expert witness
3 28
testimony:
No foster care placement may be ordered in such proceeding in the absence of a determination, supported by clear
and convincing evidence, including testimony of qualified expert witnesses, that the continued custody of the child by the
parent or Indian custodian is likely to result in serious emotional or physical damage to the child.
No termination of parental rights may be ordered in such
proceeding in the absence of a determination, supported by
evidence beyond a reasonable doubt, including testimony of
qualified expert witnesses, that the continued custody of the
child by the parent or Indian custodian is likely to3 29result in
serious emotional or physical damage to the child.

In re C.W. ,330 decided in 1992, presented questions about the required "expert witness testimony." The issue of expert witness testimony3 3 1 was raised by the defendant-appellant mother, D.W., 33 2 who

claimed that the witness provided by the state and accepted by the
33 3
court as an expert did not so qualify under the Act.

The Nebraska court, in an opinion by Judge C. Thomas White,
held that this assignment of error was "without merit."33 4 Citing the

BIA Guidelines for State Courts in Indian Child Custody Proceedings, 3 35 the court noted that:
327.

1977 Hearings, supra note 20, at 155-56 (statement of Mr. Calvin Issac, Tribal

Chief of the Mississippi Band of Choctaw Indians and representative of the National
Tribal Chairmen's Association).
328. 25 U.S.C. § 1912(e), (f) (1988); NEB. REV. STAT. § 43-1505(5), (6) (Reissue 1988).
329. 25 U.S.C. § 1912(e) (1988); NEB. REV. STAT. § 43-1505(5) (Reissue 1988). 25
U.S.C. § 1912(f) (1988); NEB. REV. STAT. § 43-1505(6) (Reissue 1988).
330. 239 Neb. 817, 479 N.W.2d 105 (1992).
331. In re C.W., 239 Neb. 817, 824-25, 479 N.W.2d 105, 111-12 (1992).
332. Id. at 821, 479 N.W.2d at 110.
333. Id.
334. Id. at 822, 479 N.W.2d at 110.
335. BIA Guidelines, 44 Fed. Reg. 67,593 at § D.4(b).
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The Bureau of Indian Affairs sets forth guidelines under
which expert witnesses most likely will meet the requirements of the ICWA:
(i) A member of the Indian Child's tribe who is recognized by the tribal community as knowledgeable in tribal customs as they pertain to family organization and
childrearing practices.
(ii) A lay expert witness having substantial experience in the delivery of child and family services to Indiaxis, and extensive knowledge of prevailing social and
cultural standards in childrearing practices within the
Indian child's tribe.
(iii) A professional person having substantial educa3 36
tion and experience in the area of his or her specialty.

As the appellee 337 argued:
Nowhere in ICWA is qualified expert witness defined. Thus,
there is nothing in that Act to indicate that this Court should
deviate from the well-settled rule that a trial court is given
great discretion in determining whether a witness is qualified
to testify as an expert, and that absent an abuse of discretion,
such determination will not be disturbed on appeal.
Even the BIA Guidelines do not attempt to mandate to
courts the types of persons who could be qualified to testify as
experts on the issue of continued
custody by the Indian par33 s
ent. [Citations omitted.]
The BIA Guidelines do not set out requirements for expert witness status, but merely suggest attributes. While acknowledging that
the Indian Child Welfare Act sets minimum standards 33 9 for state
court action in custody cases involving American Indian children,
other state courts have also accepted non-Indians as expert witnesses.3 40 The Nebraska court noted its sister states' decisions:
"Other courts have found that individuals who are professionals with
substantial education and experience in psychology are deemed to be
qualified experts under the ICWA," regardless of their individual eth336. In n!C.W., 239 Neb. at 824, 479 N.W.2d at 111 (quoting BIA Guidelines, 44
Fed. Reg. 67,593).

337. State of Nebraska through the Lancaster County Attorney.
338. Appellee's Brief at 22, In re C.W., 239 Neb. 817,479 N.W.2d 105 (1992) (No. 90157).
339. 25 U.S.C. § 1902 (1988). (No explicit counterpart in the Nebraska Indian Child
Welfare Act).

340. See, e.g., Iowa: In re L.N.W., 457 N.W.2d 17, 18-19 (Iowa Ct. App. 1990); Michigan: In re Kreft, 384 N.W.2d 843, 847-48 (Mich. Ct. App. 1986); Minnesota: In re Welfare of T.J.J., 366 N.W.2d 651, 655 (Minn. Ct. App. 1985); South Dakota: In re KA.B.E.,
325 N.W.2d 840, 843-44 (S.D. 1982).
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nic backgrounds. 34 1 One state, Minnesota, has established criteria for
meeting the ICWA requirement: The Minnesota Department of
Human Services (MDHS) promulgated its own set of regulations 3 42 to
fill gaps left by ICWA and complementary state statutes. 34 3 The Minnesota regulations require that expert witnesses have "substantial
knowledge of prevailing social and cultural standards and child rearing practices within the Indian community."3 44 The Minnesota Court
34s held that the MDHS and BIA Guidelines
of Appeals, in In re B.W.,
ICWA in Minnesota. 3 46
interpreting
in
would be mandatory
V. CONCLUSION
A.

RECOMMENDATIONS FROM THE PAST

Before their conquest by Anglo-Europeans and subsequent assimilation into the dominant white culture, the native peoples of North
America seem to have exhibited a remarkable social strength in the
care they gave their children. Child abuse and neglect, staple features
throughout the history of white culture, were apparently unknown to
many tribes of Native Americans. Striking children was not an acceptable form of discipline in many tribes. Neglect was unlikely in
these communities which valued shared responsibility for their children's upbringing. Also, many tribes used protocols of courtesy between and among generations of families, which prohibited many
family members of opposite sexes from any direct speech and unchaperoned space, thus protecting children and adolescents from inappropriate sexual contact with older relatives.
Recorded impressions of American Indians' opinions about the interactions they witnessed between white parents and children express
concern for those white children. One observer, Mari Sandoz, daughter of Nebraska settler Jules Sandoz, wrote autobiographically of an
encounter in which a Oglala Sioux witnessed her being beaten as a
young child: "I still remember the closed, distant faces of the Sioux
341. In re C.W., 239 Neb. at 825,479 N.W.2d at 112 (citing In re Kreft, 384 N.W.2d
843 (1986)).
342. MINNESOTA DEP'T OF HUMAN SERVICES (MDHS), SOCIAL SERVICES
XIII-3500 to XIII-3630 (Jan. 30, 1987) [hereinafter MDHS REGULATIONS].

343.

The Minnesota Indian Family Preservation Act codified at MINN.

MANUAL,

STAT.

ANN.

§§ 257.351-257.3579 (West 1990) and the Minnesota Minority Heritage Act found

throughout Chapters 257, 259, and 260 of Minnesota Statutes (originally enacted at
1983 Minn. Laws ch. 278).
344. MDHS REGULATIONS, supra note 340, at XIII-3586.
345. 454 N.W.2d 437 (Minn. Ct. App. 1990).
346. In re B.W., 454 N.W.2d 437, 444 (Minn. Ct. App. 1990). For a treatment of the
ICWA in Minnesota, see Peter W. Gorman & Michelle Theresa Paguin, A Minnesota
Lawyer's Guide to the Indian Child Welfare Act, 10 LAW & INEQ. J. 311 (1992).

CREIGHTON LAW REVIEW

[Vol. 27

when I was whipped for staying out to watch the heyoka 3 47 in the
thunderstorm, and at other whippings as well."3 48 Sandoz also de-

scribed American Indians' attitudes about Anglo child rearing:
The American Indian considered the whites a brutal people
who treated their children like enemies-playthings, too, coddling them like pampered pets or fragile toys, but underneath
like enemies to be restrained, bribed, spied on and punished,
or as objects of competition between the parents, sometimes
even to open quarrelings and worse over them.... The Indians pointed to the increasing lawlessness and violence of the
a violence that was often
young people of the white 3man,
49
turned against their elders.
Other scholars report similar attitudes of nonviolence towards
children among adult American Indians. For example, "[American]
Indian society is traditionally child oriented. Infants were rarely left
alone, usually strapped instead to their mothers' backs or hung in
their cradleboards from nearby trees while their mothers worked.
Childhood was a time of freedom and gentle discipline."3 50 Likewise:
Cruelty toward children was another concern [of American Indians]. In one famous incident, a white agent was captured by a Navajo headman who was furious over the forced
recruitment and mistreatment of students at the Fort Defiance boarding school in Arizona. 'When we put our children
in school it is like giving our hearts up,' said a Navajo parent,
'and when the Superintendent abuses our children it hurts us
35 1
very much.'
The Indian Child Welfare Act is just the beginning of the reforms
needed in the child-rearing interactions of American Indian and white
cultures.
B.

RECOMMENDATIONS FOR THE FUTURE

After a slow start, Nebraska's recognition of and support for the
goals of the Indian Child Welfare Act have placed it in the forefront of
the reform movement. Several steps need yet to be taken, some of
347. Sandoz explains a heyoka as a clown-figure who assumed some responsibility
for the protection and entertainment of his tribe. The heyoka "tried not only to protect

himself and those around him from lightning and storm damage with his foolishness [by
confusing the spiritual powers of the storm], he entertained the people as a clown entertains. With his antics he lifted the hearts that were on the ground." MARI SANDOZ,
THESE WERE THE Sioux 20-21 (Bison Book 1985) [hereinafter SANDOZ].
348. SANDOZ, supra note 348, at 25.
349. Id. at 25-26.
350. O'BRIEN, supra note 240, at 211.
351. PETER NABOKOV, NATIVE AMERICAN TESTIMoNY: A CHRoNICLE OF INDIAN-WHITE
RELATIONS FROM PROPHECY TO THE PRESENT, 1492-1992, 217 (Peter Nabokov ed., 1978).
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which were suggested by members of the American Indian Affairs As35 2
sociation when they testified before Congress on behalf of ICWA.

First, the role of guardian ad litem in American Indian custody
cases needs to be closely examined. The person best positioned to advocate for the American Indian child is the lawyer (or layperson) appointed for the sole purpose of representing the child before the state
court. The quality of the child's representation and advocacy is dependent upon'the guardian ad litem's understanding and information regarding the child's circumstances in his or her family and tribe. In
Mississippi Band of Choctaw Indians v. Holyfield,3 5 3 the United
States Supreme Court determined that the task of the court in these
custody cases is "to protect the rights of the Indian child as an Indian."35 4 In order to fulfill that goal, the state court must be fully

informed about the child as an American Indian. The guardian ad
litem, in fulfilling his or her duty to the child, should be informed
about and sensitive to the child's tribal identity - even if it is only a
potential identity.
.One way of assuring that the guardian ad litem is able to meet
the challenge of advocacy as set out by the United States Supreme
Court is to provide training to local attorneys about the Act, tribal
culture, and specific information about the tribes of the children who
are likely to come before the local state court. Another more restrictive, but probably more valuable, means to this end would be the exclusive appointment of American Indian lawyers or trained laypersons
to serve as guardians ad litem. Finally, the Court Appointed Special
Advocates ("CASA") program, which has been increasingly available
in Nebraska in the last several years, provides a third alternative.
CASAs are trained volunteers who serve as lay representatives of children and families before the state courts. As volunteers with limited
caseloads, CASAs frequently are better positioned to gain access to
families and foster families, to investigate cases, and to present valuable first-hand knowledge to the court. Special ICWA CASAs could be
either American Indians who have been recruited into local county
CASA programs or non-American Indian CASAs who are willing to
accept additional extensive training about tribal culture and specific
child-rearing practices of the American Indian tribes of Nebraska and
the surrounding states.
A second reform concerns the credentials of the expert witnesses
whose testimony forms a required, critical part of the evidence to be
352. 1974 Hearings, supra note 15, at 7 (statement of Bertram Hirsch, Association
on American Indian Affairs).

353. 490 U.S. 30 (1989).
354. Outcomes of Adoption, in 3 THE FUTURE OF ADOPTION 106 (No. 1, Spring, 1993)
(emphasis added).
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presented to the court by that party seeking termination of an American Indian's parental rights. The Minnesota reforms 35 5 are valuable
and worthy of incorporation into the Nebraska Indian Child Welfare
Act.
Third, research must be done into the actual compliance with
NICWA by the lower level actors whose decision making is critical to
the success of ICWA's reforms. State social service workers often provide the initial and most significant contact for children with the state
court system. The accurate identification by these case workers of
American Indian children who are the subjects of state court action
provides the first opportunity for intervention by the child's tribe.
Failure to identify a child as an American Indian may foreclose the
child's right to have his or her tribe intervene in a custody action. It
may also foreclose the child's right to have his or her interests as an
American Indian child considered and protected. Research about case
worker compliance with ICWA is the first step in the process of assuring that the reforms of the Act are made reality.
C.

REFLECTIONS ON THE RACE MATCHING ISSUES PRESENTED BY

ICWA
The preferences for placement and adoption made law in the Indian Child Welfare Act highlight a question currently before the child
welfare community specifically and before many prospective adoptive
parents generally. Race matching in adoption and placement was addressed by the National Association of Black Social Workers in 1972
and is often seen as uniquely concerned with the welfare of African
American children who are unable to live in their birth families.
While the concerns of American Indians and the NABSW may not
seem consonant at first review, there are in fact points in common
between the two groups. There is, for example, the 1972 resolution of
the NABSW:
Black children should be placed only with black families
whether in foster care or adoption. Black children belong
physically, psychologically and culturally in black families in
order that they receive the total sense of themselves and develop a sound projection of their future.... Black children in
white homes are cut off from the healthy development of
themselves as black people.... We have committed ourselves

to go back to our communities
and work to end this particular
6
form of genocide.35
355. Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 37 (1989).
356. Id. at 37 (emphasis added).
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Both American Indians and African Americans share the objectives of preserving their cultures, preparing their children for adult
life in the dominant white culture, and instilling in their children a
racial identity in which these children take pride and for which they
will demand respect. Adult members of the dominant culture may be
able to meet the second and third of these objectives and, if so, may
serve as reasonable surrogate parental figures for an American Indian
or African American child. Meeting the first objective, preserving the
minority culture itself, is beyond even the best efforts of individual
white foster or adoptive parents.
For American Indian tribes, the principle of cultural preservation
was understood to be a goal worthy of federal legislation; hence, the
Act with its mandated placement and adoption preferences. Despite
diligent efforts, though, tribal or even race matched homes may not be
found for a child in need of placement. Thus, on the issue of both African American and American Indian placements, good arguments can
be made to justify the placement of a child in a racially unmatched
home when no other home is available to the child. Once placed, a
child has the right to expect that placement to continue as long as it
meets his or her individual physical, emotional, and psychological
needs. And, where appropriate, that child has a right to expect a
placement to ripen into a permanent home. To allow otherwise would
deprive the child of his or her fundamental need for consistent care in
a stable environment. Social reform should come not in the removal of
a child from a parental figure to whom the child is attached but in the
recruitment and maintenance of more racial minority foster and adoptive homes. Therein lies the best response for the child awaiting
placement. That we have not achieved this better option for American
Indian and African American children is the problem we confront.
For children who have less than full American Indian or African
American ancestry, the problem of the race matched placement is
compounded by the racial identity of the child. For example, consider
the child who has had no contact with the American Indian culture,
who is the child of a parent who has had no contact with that culture,
and who is in need of placement. If abandoned by the other parent,
should that child wait for placement in an American Indian home because of a blood quantum that makes him or her eligible for tribal
enrollment? Does that child, like a white child, have a right to be
placed in the first home available, regardless of racial makeup? If the
placement parent is willing to learn how to prepare the child for adult
life as a member of a racial minority and to instill in the child a racial
identity in which he or she takes pride, what interest is served by
making the child wait for placement in a race matched home? If it is
purely the preservation of the racial culture, the infant or child who
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has had no connection to that culture is not the best bearer of that
burden.
While the issues grow in number and complexity when cultural
preservation is tied to race matched placement and adoption, it is important to continue to see the individual lives that are at stake - the
lives of the children to be placed and adopted - as well as that of the
tribal culture. Dr. Carol Locust's study, "Split Feathers," suggests
that regard for the long-term results of racially unmatched placement
and adoption is critical to the evaluation of children's well-being. Discussion among child welfare advocates, while rooted in the perceived
interests and needs of children, must look both to the short- and longterm results of placement and adoption.

