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IN RE ESTUS: PAYMENTS TO UNSECURED CREDITORS
UNDER CHAPTER 13
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INTRODUCTION

Does the Bankruptcy Reform Act of 19781 allow a debtor to buy
Chapter 13's 2 benefits by paying unsecured creditors little or noth-
ing, if unsecured creditors would receive no more in a Chapter 73

liquidation? The Eighth Circuit suggests a negative answer in In
re Estus,4 holding that a Chapter 13 plan meeting the express stat-
utory minimum payments to secured, priority and unsecured
claims5 is not necessarily entitled to confirmation. In the court's
view, Chapter 13's requirement that the plan be "proposed in good
faith ' 6 mandates a broad inquiry into such factors as the debtor's
ability to pay, need for Chapter 13's benefits, and "sincerity," as
well as the burden the plan would place on the trustee. 7

The decision implies that Chapter 13's "good faith" standard
requires an effort to pay more than liquidation amounts to un-
secured creditors, and that the required effort increases in propor-
tion to the debtor's use of Chapter 13's broad discharge and other
benefits. 8 In essence, good faith is used in Estus as a mandate for

* Associate Professor of Law, Creighton University School of Law. B.A.,

Carleton College, 1968; J.D., University of Iowa, 1974.
1. 11 U.S.C. §§ 101-151, 326 (Supp. V 1981).
2. Id. at §§ 1301-1330.
3. Id. at §§ 701-728.
4. 695 F.2d 311, 312 (8th Cir. 1982). The case was decided by a panel composed

of Circuit Judge Gerald Heaney and two Senior Circuit Judges, Roy L. Stephenson
and J. Smith Henley. Judge Stephenson participated in the conference and agreed
to the disposition of the case reflected in the opinion, but died before Judge Hen-
ley's opinion was circulated. Since only one current member of the court of appeals
joined in the opinion, the precedential value of the case may be reduced.

5. A Chapter 13 plan must pay secured and priority claims in full, unless cred-
itors holding such claims agree to accept less, or the secured debt is a very long-
term obligation. See 11 U.S.C. §§ 1322(a) (2), 1325(a) (5) (B), 1322(b)(5) (Supp. V
1981). Non-priority unsecured claims (often called general claims) must be paid an
amount "not less than the amount that would be paid on such claim if the estate of
the debtor were liquidated under Chapter 7 ...." Id. at § 1325(a) (4). The Estus
plan proposed to pay two secured claims in full, and cure defaults and maintain
current payments on a real estate mortgage. There were no priority claims.

Had debtors liquidated under Chapter 7, general claims would have received
nothing. 695 F.2d at 313.

6. 11 U.S.C. § 1325(a) (3) (Supp. V 1981).
7. 695 F.2d at 317.
8. See notes 42, 56-66 and accompanying text infra.
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the court to decide, on an individualized and inevitably subjective
basis, whether a debtor's plan is generous enough to creditors.

The court's apparent aim of exact equity in each Chapter 13
case is a desirable goal. However, this discussion will argue that
the court misconstrues the statute to reach that aim, and that the
court's construction is unwise as a matter of policy. The court con-
verts the statute's simple, certain confirmation standards into an
unpredictable maze of equitable considerations. These uncertain
standards will make pre-bankruptcy counseling very difficult, and
will increase the costs of bankruptcy proceedings for all involved.
Further, requiring Chapter 13 debtors to pay unsecured creditors
as much as a particular court finds appropriate may discourage
debtors from using Chapter 13, and push them into straight liqui-
dation. If these debtors could have completed a Chapter 13 plan
paying creditors more than liquidation amounts, then both debtors
and creditors will have been disadvantaged.

FACTS AND HOLDING

Mr. and Mrs. Estus, the debtors, proposed a Chapter 13 plan
under which their family of four would live on a stringent budget of
$495.00 a month. The remaining $250.00 of their $745.00 monthly in-
come would be paid for fifteen months to a mortgagee and two
creditors with secured claims to their household goods. They pro-
posed to make no payments to unsecured creditors.9

The United States, holder of an unsecured claim for $2,942.40
arising from an educational loan, objected on the ground that the
plan was not "proposed in good faith," as required by 11 U.S.C. sec-
tion 1325(a) (3), since unsecured creditors would not be paid.10

The bankruptcy court and, on appeal, the district court, approved
the plan despite the objection, holding that the good faith provision
does not require payments to unsecured creditors." The United
States again appealed, this time with greater success.

The Eighth Circuit reversed and remanded, directing the
bankruptcy court to make "specific findings" on twelve factors
which the panel found were implied by the statutory words "good
faith."'12 The panel also strongly suggested that the Estus plan was
in bad faith for three reasons. First, payments would be made for
only fifteen months, rather than the three year statutory maxi-

9. 695 F.2d at 313.
10. Id. at 312.
11. See In re Estus, No. LR 80-694 (Bankr. E.D. Ark. April 20, 1981); affd LR-C-

81-263 (E.D. Ark. Nov. 17, 1981).
12. Id. at 317.
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mum. 13 Second, the debtors were attempting to discharge an edu-
cational loan, which Would not be dischargeable under Chapter 7,
as well as federal employee credit union loans.' 4 Finally, the plan
did not take into account the salary increases that Mr. Estus, a fed-
eral government employee, might receive in the future.15

BACKGROUND

The Statutory Scheme

The Bankruptcy Reform Act of 1978 (the Act)16 provides con-
sumer debtors two avenues to relief, straight liquidation under
Chapter 7 and debt adjustment under Chapter 13. Under Chapter
7, the debtor gives up his or her non-exempt property, if any, to
unsecured creditors.' 7 The debtor must normally surrender to se-
cured creditors any property subject to real estate mortgages or
security interests.18 In exchange, the debtor receives a discharge
from all debts, unless he or she has committed a serious bank-
ruptcy offense meriting denial of discharge, 19 or has incurred a par-
ticular debt not dischargeable in Chapter 7.20 In the usual Chapter
7 case, the debtor receives a complete discharge, and pre-petition
creditors have no claim to the debtor's post-petition income. The
debtor is free to make a fresh start.2 1

13. Id. at 317. This fifteen-month term, the court said, seems to have been cho-
sen because it was just long enough to pay the secured claims, and not, the court
implies, because of any relationship to the debtors' ability to pay for a longer time.

14. Id.
15. Id.
16. 11 U.S.C. §§ 101-151, 326 (Supp. V 1981).
17. Id. at §§ 522, 541, 704, 726.
18. Id. at §§ 506, 725. However, the debtor may retain property subject to a

valid security interest if he or she redeems the collateral or can negotiate a reaffir-
mation agreement. Under 11 U.S.C. § 722 (Supp. III 1979), a debtor may redeem
tangible personal property for personal, family or household use, if the property is
exempt or has been abandoned by the trustee, by paying the creditor the lesser of
the fair market value of the collateral or the unpaid balance of the debt. Many
courts interpret § 722 to require a lump sum cash payment, however, so a debtor
may be unable to afford redemption. See, e.g., In re Carroll, 11 Bankr. 725, 726
(Bankr. App. Pan. 9th Cir. 1981);In re Hart, 8 Bankr. 1020, 1023 (N.D.N.Y. 1981);In re
Cruseturner, 8 Bankr. 581, 583 (Bankr. D. Utah 1981); In re Bell, 8 Bankr. 549, 551
(Bankr. E.D. Mich. 1981); In re Zimmerman, 4 Bankr. 739, 741 (Bankr. S.D. Cal.
1980); In re Miller, 4 Bankr. 305, 307 (Bankr. E.D. Mich. 1980). Contra, In re Hall, 11
Bankr. 3, 5 (Bankr. W.D. Mo. 1980); In re Clark, 10 Bankr. 605, 607 (Bankr. C.D. Ill.
1981).

Where redemption is not possible, a debtor may wish to reaffirm a particular
debt, that is, enter into a legally binding obligation to pay the debt despite a dis-
charge in bankruptcy. Such agreements must be approved by the bankruptcy
court. 11 U.S.C. § 524(c).

19. 11 U.S.C. § 727 (Supp. V 1981).
20. Id. at § 523.
21. Perhaps the most important policy underlying bankruptcy for individuals
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If much of a debtor's property is encumbered, and the rest ex-
empt, Chapter 7 may impose hardship on the debtor and his or her
family without producing any distribution for unsecured creditors.
The debtor's fresh start may be slowed by the need to replace at
higher cost the home, automobile, furniture and other items sur-
rendered to secured creditors.

Chapter 13 offers an attractive alternative to eligible debtors,
those with a regular income sufficient to permit payments to credi-
tors under a plan.22 Instead of liquidating pre-petition property, a
Chapter 13 debtor may make payments out of his or her future in-
come 23 and eventually earn a discharge. The debtor may retain all
of his or her property, except the income or other funds devoted to
the plan's payments. In addition, the Chapter 13 debtor may cure
defaults on secured debts,24 spread out payments for attorney fees,
taxes or other debts for as long as three years, 25 and pay some un-
secured creditors more than others.26 Another lure offered debtors
by Chapter 13 is the chance to discharge debts that could not be
discharged by straight liquidation. If a debtor completes payments
under a confirmed Chapter 13 plan, he or she will receive a dis-
charge from all debts except those for alimony or child support and
certain long-term secured debts.27

To obtain these benefits, the debtor must propose a plan, get it
confirmed by the court, and then make all planned payments. 28

Under section 1322(a) the plan must provide for full payment of

is the concept of discharge from old debts and a fresh start. As the Supreme Court
said in Local Loan Co. v. Hunt, 292 U.S. 234 (1934):

One of the primary purposes of the bankruptcy act is to 'relieve the honest
debtor from the weight of oppressive indebtedness and permit him to start
afresh free from the obligations and responsibilities consequent upon busi-
ness misfortunes ... ' [The act intends to provide the debtor with] a new
opportunity in life and a clear field for future effort, unhampered by the
pressure and discouragement of preexisting debt.

Id. at 244.
See also Kennedy, Reflections on the Bankruptcy Laws of the United States:

The Debtor's Fresh Start, 76 W. VA. L. REV. 427 (1974); Rendleman, The Bankruptcy
Discharge: Toward a Fresher Start, 58 N.C. L. REV. 723 (1980); Van Baalen, Bank-
ruptcy Code Chapter 13-What Price The "Better Discharge?", 35 OKLA. L. REV. 455
(1982).

22. 11 U.S.C. § 101(24) (Supp. V 1981). The debtor must also meet debt ceilings
of less than $100,000 in noncontingent unsecured debts and less than $350,000 in
noncontingent secured debts. See 11 U.S.C. § 109(e) (Supp. V 1981).

23. Id. at §§ 1306(b), 1322(a)(1).
24. Id. at §§ 1322(b) (3), (5).
25. Id. at §§ 1322(a) (2), 1322(c).
26. Id. at §§ 1322(a)(3), 1322(b)(1).
27. Id. at § 1328(a). See notes 19-20 and accompanying text supra for limita-

tions on discharge in Chapter 7.
28. Id. at §§ 1321, 1324, 1328.
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priority claims, unless those creditors consent to take less. 29 If pri-
ority claims can be paid, and the plan satisfies the six require-
ments of section 1325(a), the statute provides that the court shall
confirm the plan.30 The six section 1325(a) requirements can be
summarized as follows:

(1) The plan complies with the rest of the Act;
(2) The filing fees have been paid;
(3) "The plan has been proposed in good faith and not by

any means forbidden by law";
(4) The plan will pay unsecured creditors "not less than

the amount" that would be paid on the same claim if
the debtor liquidated under Chapter 7;

(5) The plan provides that secured claims will be paid in
full or the collateral surrendered to the creditor or
the creditor has consented to the plan; and

(6) The court finds that the debtor will be able to make
all payments.

3 1

In effect, the statute has express minimum payment levels for
secured, priority and general unsecured claims. Secured and pri-
ority claims must be paid in full unless their holders agree to take

29. Id. at §§ 507, 1322(a) (2). Unsecured claims entitled to priority in payment
under the Act are first, administrative expenses of the bankruptcy proceeding; sec-
ond, post-filing, pre-adjudication claims in involuntary cases; third, wage claims;
fourth, employee benefit fund claims; fifth, claims for refund of consumer deposits;
sixth, certain tax claims. See id. at § 507(a).

30. Id. at § 1325. The statute provides:
CONFIRMATION OF PLAN. (a) The court shall confirm a plan if-

(1) the plan complies with the provisions of this chapter and with
other applicable provisions of this title;
(2) any fee, charge, or amount required under chapter 123 of Title 28,
or by the plan, to be paid before confirmation, has been paid;
(3) the plan has been proposed in good faith and not by any means
forbidden by law;
(4) the value, as of the effective date of the plan, of property to be
distributed under the plan on account of each allowed unsecured claim
is not less than the amount that would be paid on such claim if the
estate of the debtor were liquidated under chapter 7 of this title on
such date;
(5) with respect to each allowed secured claim provided for by the
plan-

(A) the holder of such claim has accepted the plan;
(B) (i) the plan provides that the holder of such claim retain

the lien securing such claim; and
(ii) the value, as of the effective date of the plan, of property
to be distributed under the plan on account of such claim is
not less than the allowed amount of such claim; or

(C) the debtor surrenders the property securing such claim to
such holder; and

(6) the debtor will be able to make all payments under the plan and
to comply with the plan.

31. Id.

19831
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less. 32 Nonpriority unsecured claims, on the other hand, are cov-
ered by the section 1325(a) (4) liquidation amount test. The mini-
mum the plan must provide is the amount, if any, that would have
been distributed to that creditor in a Chapter 7 liquidation of the
same debtor's non-exempt, unencumbered assets. 33 If these mini-
mum payment levels are met, and the court finds the debtor will be
able to make the payments, then the court must confirm, unless it
finds the plan was not "proposed in good faith. '3 4

Most consumer debtors have so few non-exempt assets that a
straight liquidation would mean no payment to unsecured credi-
tors.35 Therefore, a no-asset debtor's Chapter 13 plan which pro-
poses no payments to unsecured creditors offers such creditors the
liquidation amount and technically satisfies that statutory require-
ment. This result is unpalatable to many, especially to those credi-
tors with claims not dischargeable under Chapter 7. Not
surprisingly, creditors have argued that despite the statutory lan-
guage "not less than" liquidation amounts, more, sometimes sub-
stantially more, must be offered to unsecured creditors before the
debtor may enjoy Chapter 13's benefits.

Chapter 13's Good Faith Requirement in the Courts

The principal vehicle for overriding the section 1325(a) (4) liq-
uidation amount test has been the good faith language of section
1325(a) (3).36 Judicial reaction to the argument that good faith re-
quires payments to unsecured creditors has been varied. A sub-
stantial minority of the cases read good faith in the traditional
limited sense of "honesty in fact" and deny that Congress intended
good faith as a second (and higher) minimum payment require-
ment for unsecured claims.37 These courts would confirm plans for

32. Id. at §§ 1322(a) (2), 1325(a) (5).
33. Id. at § 1325(a). See note 30 supra for full text of § 1325(a).
34. Id. at § 1325(a)(3).
35. See Bankruptcy Reform Act of 1978: Hearings Before the Subcommittee on

Courts of the Senate Commission on the Judiciary, 97th Cong., 1st Sess. 33 (1981)
(statement of Andrew F. Brimmer).

36. 11 U.S.C. § 1325(a) (3) (Supp. V 1981). See note 30supra.
37. See, e.g., Barnes v. Whelan, 689 F.2d 193, 198-200 (D.C. Cir. 1982); In re Roe,

16 Bankr. 706, 709 (Bankr. D. Kan. 1982); In re Scher, 12 Bankr. 258, 269 (Bankr.
S.D.N.Y. 1981); In re Sadler, 3 Bankr. 536, 536-37 (Bankr. E.D. Ark. 1980); In re Clou-
tier, 3 Bankr. 584, 587 (Bankr. D. Colo. 1980).

The early commentators were almost unanimously of the opinion that nominal
or no payment plans could be confirmed if the § 1325 (a) (4) liquidation amount (also
known as the "best interests of creditors") test was met, and that good faith was not
intended as a payment standard. See, e.g., 5 COLLIER ON BANKRUPTCY 1325.01 (D)
(15th ed. 1979); Cyr, The Chapter 13 "Good Faith" Tempest: An Analysis and Propo-
sal for Change, 55 AM. BANKR. L.J. 271, 276 (1981); Epstein, Chapter 13: Its Opera-
tion, Its Statutory Requirements as to Payment to and Classification of Unsecured

[Vol. 16
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nominal or even no payments to unsecured creditors if the liquida-
tion amount test were met.

The majority of cases on point, though, hold that good faith is
relevant to determining the required level of payments to un-
secured creditors. The courts so holding, however, are not at all
agreed on exactly how to apply this rule or on how much more
than liquidation amounts debtors must pay. For example, some
courts find good faith requires "meaningful" or "substantial" re-
payment of unsecured claims in all Chapter 13 cases, with one
court setting seventy percent as the minimum.38 This group holds
that debtors who cannot afford substantial repayment have no al-
ternative to straight liquidation under Chapter 7.

An intermediate approach reads good faith as requiring the
debtor to pay what he or she can reasonably afford, that is, to make
a bona fide effort to pay general claims. This view would confirm
zero or nominal payment plans only in exceptional circumstances
where the debtor could not afford more.39 This approach has con-
siderable equitable appeal, though it may be better statutory
prophecy than statutory construction. Amendments to Chapter 13
which would substitute a bonafide effort requirement for the liqui-
dation amount test have passed both houses of Congress at differ-
ent times, but failed final passage.4°

Claims and Its Advantages, 20 WASHBURN L.J. 1, 13 (1980); Moller, It Isn't Only For
Wage Earners Anymore: The Individual in Business and Chapter 13 of the Bank-
ruptcy Code, 17 Hous. L. REv. 331, 332-34 (1980).

For more recent arguments that good faith was not intended as a payment stan-
dard, see Van Baalen, supra note 21, at 472-76; Aaron, The Bankruptcy Reform Act of
1978: The Full-Employment-for-Lawyers Bill Part VI: Adjustment of Debts of an
Individual with Regular Income, 1982 UTAH L. REv. 237, 279-81.

Other commentators have argued that good faith should be read to require
debtors to pay more than liquidation amounts to unsecured creditors. See, e.g.,
Note, Chapter 13 De Minimus Plans: Toward a Consensus on Good Faith, 9 HOF-
STRA L. REV. 593 (1981); Note, Payments to Unsecured Creditors Under Chapter 13 of
the Bankruptcy Reform Act of 1978, 57 IND. L.J. 189 (1982); Note, "Good Faith" and
Confirmation of Chapter 13 Composition Plans: Analysis and Proposal, 65 MINN. L.
REV. 659 (1981); Note, Abusing Chapter 13 of the Bankruptcy Code: The Problem of
Nonrepayment, 55 N.Y.U. L. REV. 907 (1980).

38. In re Raburn, 4 Bankr. 624, 626 (Bankr. M.D. Ga. 1980) (holding that Chap-
ter 13's good faith provision requires 70% repayment of unsecured claims). See also
In re BurreU, 6 Bankr. 360, 365-66 (N.D. Cal. 1980); In re Poff, 7 Bankr. 15, 17-18
(Bankr. S.D. Ohio 1980); In re Hurdle, 11 Bankr. 304, 306 (Bankr. E.D. Va. 1981);In re
Heard, 6 Bankr. 876, 881-82 (Bankr. W.D. Ky. 1980); In re Beaver, 2 Bankr. 337, 340
(Bankr. S.D. Cal. 1980).

39. See, e.g., In re Bellgraph, 4 Bankr. 421, 423-24 (Bankr. W.D.N.Y. 1980); In re
Dills, 7 Bankr. 160, 163-64 (Bankr. E.D. Tenn. 1980); In re Curtis, 2 Bankr. 43, 45
(Bankr. W.D. Mo. 1979); cf. In re Goeb, 675 F.2d 1386, 1389 (9th Cir. 1982).

40. See S. 658, 96th Cong., 1st Sess., 126 CONG. REC. H 9290, H 9299 (daily ed.
Sept. 22, 1980). Later, both houses agreed that a "bona fide effort" to repay creditors
should be added to Chapter 13's confirmation requirements, but could not agree on
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Yet another interpretation of Chapter 13 good faith is a varia-
tion on the bonafide effort theme. Here, however, the bonafides of
the debtor's proposed plan are not measured solely by his or her
capacity to pay. Instead, all the debtor's circumstances are ex-
amined to discover whether the proposed plan "abuse [s] the pro-
visions, purpose or spirit of Chapter 13."41 This examination
usually results in a sliding scale repayment requirement. The
more a debtor will benefit from Chapter 13, and especially from its
broader discharge, the more that debtor must pay unsecured credi-
tors.42 This approach, which the Eighth Circuit adopted in Estus,
seems to give courts a roving commission to deny confirmation of
almost any plan if the court disapproves of the debtor or the use of
the express provisions of the Act.

ANALYSIS

Good Faith: The Eighth Circuit's View

In Estus, the court begins by stating that good faith "does not
impose a rigid and unyielding requirement of substantial payment
to unsecured creditors. '43 It even says that under "exceptional cir-
cumstances" a nominal payment plan might be in good faith.44

Just how exceptional the circumstances must be is indicated by
the court's citation of In re Bellgraph,45 which confirmed the Chap-
ter 13 plan of a 56 year-old totally disabled widow with a monthly
income of $440, mostly from Social Security. Her plan allowed her
to cure defaults on her mortgage and thus keep her $17,500 home.
No payments were proposed to unsecured creditors. Apparently,
all her unsecured debts were dischargeable in Chapter 7, so she
did not benefit from Chapter 13's broader discharge. 46 Substantial
payments, then, are not always required, but exceptional circum-
stances must exist to justify zero or nominal payment plans.

how far to pare down the broad Chapter 13 discharge, so the Technical Amend-
ments Bills cited at the outset of this note died. Subsequent similar efforts con-
tinue to be made. See, e.g., The Senate Bankruptcy Improvements Bill of 1981, S.
2000, 97th Cong., 2d Sess. (1981); House Bankruptcy Improvements Bill, H.R. 4786,
97th Cong., 1st Sess. (1981). For a useful brief account of the various proposals to
amend Chapter 13's confirmation requirements and discharge provisions, see Van
Baalen, supra note 21, at 462-66.

41. In re Estus, 695 F.2d 311, 316 (8th Cir. 1982). See also In re Deans, 692 F.2d
968, 972 (4th Cir. 1982); In re Rimgale, 669 F.2d 426, 431 (7th Cir. 1982); In re Kull, 12
Bankr. 654, 658-59 (S.D. Ga. 1981); In re Polak, 9 Bankr. 502, 510 (W.D. Mich. 1981); In
re Iacovoni, 2 Bankr. 256, 267-68 (Bankr. D. Utah 1980).

42. See, e.g., In Re Iacovoni, 2 Bankr. 256, 267 (Bankr. D. Utah 1980).
43. 695 F.2d at 316.
44. Id. at 317.
45. 4 Bankr. 421, 424 (Bankr. W.D.N.Y. 1980).
46. Id. at 422.

[Vol. 16
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Next, the court states that the "conduct comprehended under
the rubric good faith will have to be defined on a case-by-case ba-
sis. . ...,47 As guidelines for that case-by-case analysis, the court
lists twelve factors, and directs the bankruptcy court to make
specific findings on them all. The list is described as not exclusive,
and the factors and the weight each is to be given are said to vary
with each case.4 8 The court's list of relevant considerations in de-
ciding whether a plan abuses the spirit of Chapter 13 includes:

(1) The percentage of repayment to unsecured
creditors;

(2) The amount of the proposed payments and the
amount of the debtor's surplus;

(3) The debtor's employment history, ability to earn
and likelihood of future increases in income;

(4) The probable or expected duration of the plan;
(5) The accuracy of the plan's statements of the debts,

expenses and percentage repayment of unsecured
debt and whether any inaccuracies are an attempt
to mislead the court;

(6) The extent of preferential treatment between
classes of creditors;

(7) The extent to which secured claims are modified;
(8) The type of debt sought to be discharged and

whether any such debt is nondischargeable in Chap-
ter 7;

(9) The existence of special circumstances such as inor-
dinate medical expenses;

(10) The frequency with which the debtor has sought re-
lief under the Bankruptcy Reform Act;

(11) The motivation and sincerity of the debtor in seek-
ing Chapter 13 relief; and

(12) The burden which the plan's administration would
place upon the trustee.49

Clearly, this list places a considerable burden on the parties to
produce, and on the court to evaluate, the necessary evidence. Ex-
actly what constitutes a confirmable plan, however, is far from
clear. For example, in determining the amount of the debtor's sur-
plus (of income over living expenses during the plan), the court
presumably must judge not only the accuracy of the proposed
budget, but also its fairness. That is, the court would determine
whether the debtor's proposed split of income is unfair to credi-
tors, and permits the debtor to maintain a standard of living that is

47. 695 F.2d at 315. See In re Rimgale, 669 F.2d 426, 431 (7th Cir. 1982).
48. Id. at 317.
49. Id.

19831
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too high, in the court's view. Objections to confirmation might be
based on the ground that the debtor should not be allowed to con-
tinue to make payments to secured creditors for an expensive car
or home, but instead should be required to sell those assets, find
less expensive replacements, and pay surplus proceeds to un-
secured creditors under the plan.50

Some of Chapter 13's purposes may be thwarted, however, if
Estus is interpreted to require maximum possible effort for the
longest allowable time. It is unclear from the opinion just how he-
roic and prolonged an effort the court would require. Supporting a
household on $495.00 a month while paying $250.00 a month to cred-
itors, as the Estus plan proposed, 51 seems a significant effort. Yet
the panel said this was not enough because Mr. Estus might get
raises in the future and because payments would continue for only
fifteen months "instead of the more common period of three
years.

'52

One might respond that even if Mr. Estus' income increased
during the plan, his family's living expenses would probably in-
crease at least as quickly. Further, three years is the statutory
maximum, not a minimum or necessarily a norm.53 The fresh start
policy of the Act, while subordinated in Chapter 13 to other goals,
is not eliminated. That policy still mandates that at the earliest
reasonable time, the debtor and his or her family be free of past
obligations.54 If the norm for Chapter 13 plans becomes three
years of bondage to a stringent budget, creditors as well as debtors
will lose the benefits of Chapter 13. Debtors who could manage
over a shorter time to pay more than liquidation amounts may be
deterred from trying Chapter 13 by so long a period of self-denial,
and instead choose the faster, cheaper relief of a no-asset Chapter
7 liquidation.

It is apparently not a sufficient showing of good faith under
Estus for a court to find that the debtor has made full disclosure
and has devoted most or all surplus income to the plan, if that still

50. See, e.g., In re Patterson, 4 Bankr. 239 (Bankr. C.D. Cal. 1980) (confirmation
denied where plan proposed full payment to one creditor with a security interest in
the debtor's sports car and only one percent payment to unsecured creditors). See
also Aaron, supra note 37, at 276, 282, discussing the difficulties inherent in deciding
how the debtor should allocate his or her resources.

51. 695 F.2d at 313.
52. Id. at 317.
53. 11 U.S.C. § 1322(c) (Supp. V 1981) provides: "The plan may not provide for

payments over a period that is longer than three years, unless the court, for cause,
approves a longer period, but the court may not approve a period that is longer than
five years."

54. See note 21 supra.

[Vol. 16
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results in less than substantial repayment of unsecured claims.
Estus requires a court to consider additional factors.

At least four of the additional factors listed as indications of
bad faith are express provisions of the statute. Wisely or not, the
Act allows a plan to modify the rights of secured creditors,55 sets
different minimum payments for secured and priority claims than
for unsecured claims,5 6 and allows the debtor to classify unsecured
claims and pay some more than others.5 7 Further, the Act specifi-
cally controls the frequency with which a debtor may seek relief
and obtain a discharge under Chapters 7 and 13,58 as well as speci-
fying the debts dischargeable under each chapter.59

Since the statute expressly provides those rights to the debtor,
the court surely does not mean it is bad faith simply to use them.
The court balances "the extent to which" some creditors are pre-
ferred and claims modified, against the amounts of payments pro-
posed and the debtor's capacity to pay.60 The inference seems to
be that the minimum payment level for a debtor depends on the
extent to which he or she uses the provisions of the chapter. A no-
asset debtor who has never filed bankruptcy before and who has
no otherwise non-dischargeable debts apparently can pay less
than a bankruptcy recidivist or a debtor with an educational loan
dischargeable in Chapter 13 but not in Chapter 7.

The court does not expressly state that good faith imposes
such a sliding scale, but some of the lower court cases on which it
relies do just that. For example, the opinion cites In re Iacovoni,61

which says: "Invoking the advantage of the broad Chapter 13 dis-
charge . . . may carry with it concomitant obligations of
repayment.

'62

The Estus panel clearly disapproves use of the broader dis-
charge without payment of more than liquidation amounts to un-
secured creditors. The opinion says the debtor's attempt to
discharge a student loan not dischargeable in Chapter 763 "reveals
an apparent lack of good faith. '64 More remarkable, though, is the
court's apparent creation of completely new classes of partly non-

55. 11 U.S.C. § 1322(b) (2) (Supp. V 1981).
56. Id. at §§ 1322(a)(2) (priority claims), 1325(a)(5)(B) (secured claims),

1325(a) (4) (unsecured claims).
57. Id. at §§ 1322(a)(3), (b)(1).
58. Id. at §§ 727(a) (9), 1328.
59. Id. at §§ 523, 727, 1328.
60. 695 F.2d at 317.
61. 2 Bankr. 256 (Bankr. D. Utah 1980).
62. Id. at 267.
63. 11 U.S.C. § 523(a) (8) (Supp. V 1981).
64. 695 F.2d at 317.
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dischargeable debts. The court twice mentions as evidence of bad
faith the fact that the Estus debtors hoped to discharge $2,268.00 in
employee credit union loans.65 These unsecured loans would have
been discharged with no payment even if the debtors had chosen
Chapter 7,66 so the creditor was not prejudiced by the choice of
Chapter 13. The Estus decision seemingly empowers bankruptcy
judges to determine requisite payment levels based on the judge's
views of which dischargeable debts ought nevertheless to be at
least partially paid.

Estus also tells the court to consider "the motivation and
sincerity of the debtor in seeking Chapter 13 relief."67 It is unclear
what this includes. Section 1325(a) (6) already requires the court
to determine that the debtor will be able to make all planned pay-
ments.68 That requirement might reasonably be construed as en-
compassing not only a finding that the debtor's income will suffice,
but also that he or she has the discipline to live within the pro-
posed budget. Perhaps all that the court intended to add by men-
tioning motivation and sincerity as an element of good faith is that
a plan should not be confirmed if the court is convinced that the
debtor does not intend to carry out the plan and has proposed it
only for delay. If that is the intended meaning, the factor is an
appropriate part of good faith.69 On the other hand, if what the
court implies is that Chapter 13 is closed to those who want to do
no more than the law requires-who will willingly pay only the
minimum, whatever that may be-then Chapter 13 is probably
closed to most debtors.

The court mentions as its last factor the burden which the
plan's administration would place on the trustee.70 The implica-
tion is that even if a plan proposes to pay all the debtor can possi-
bly afford, and meets all the express minimums, the plan may still
be rejected if the trustee's ten percent fee would be too small to
make it worth while to handle the proposed payments. This impli-
cation is made express in In re Kull,7 1 cited by the court. Kull
looks at the matter from the point of view of creditors, saying that a
nominal payment plan, even if it is the debtor's best effort, should
be rejected because it is "patently unfair" to creditors. The cost of
mailing a bill or posting a small payment to the account might out-

65. Id. at 313, 317.
66. 11 U.S.C. § 523(a) (Supp. V 1981).
67. 695 F.2d at 317.
68. 11 U.S.C. § 1325(a) (6) (Supp. V. 1981).
69. See note 37 supra, and note 86 infra.
70. 695 F.2d at 317.
71. 12 Bankr. 654 (S.D. Ga. 1981).
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weigh the payment itself.72

If a nominal payment plan is burdensome to creditors, they
can easily protect themselves by not filing or by withdrawing a
proof of claim. Furthermore, if burden on the trustee is a problem,
it can be cured by eliminating payments to unsecured creditors
where this would meet the liquidation amount test. Surely the
court does not mean that a debtor willing to pay more than the
minimum acts in bad faith if he or she is too poor to pay much
more than the minimum.

In summary, Estus directs bankruptcy courts to determine the
overall fairness of a Chapter 13 plan and to decide whether the pro-
posed plan pays enough to merit granting the debtor the benefits
of that chapter. The decision requires a debtor to pay unsecured
creditors something in exchange for use of Chapter 13's broad
discharge.

If the question before the Estus panel were simply whether
partial payments ought, as a matter of policy, to be the price of the
Chapter 13 discharge, then the court's affirmative answer might be
supported. After all, if legitimate reasons underlie the limits on
discharge in Chapter 7, those reasons probably are not satisfied by
minimal Chapter 13 plans.

However, the question for the court in Estus was one of statu-
tory interpretation, of ascertaining whether and how Congress had
settled the requisite level of payments to unsecured creditors. The
balance of this comment will consider whether good faith was in-
tended to have the expansive scope Estus has given it.

Chapter 13 Good Faith

The Estus opinion does not develop in detail the basis for its
holding that good faith generally requires payment of more than
liquidation amounts to unsecured creditors in Chapter 13. The
opinion outlines the divisions among other courts on the ques-
tion,73 and then states that it finds one approach "most persua-
sive."' 74 The panel's principal reliance is on a Fourth Circuit case,
In re Dean's,75 which quotes (as does Estus) an alleged "generally
accepted" definition of good faith under Chapter XI of the prior
Bankruptcy Act: "[TJhe basic inquiry should be whether or not
under the circumstances of the case there has been an abuse of the
provisions, purpose or spirit of [the Chapter] in the proposed

72. Id. at 659-60.
73. 695 F.2d at 314-16.
74. Id. at 316.
75. 692 F.2d 968 (4th Cir. 1982).
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plan."76

This definition of good faith is not taken, however, from the
cases interpreting the prior act. Instead, the language is a bank-
ruptcy treatise's gloss on those cases.7 7 Those decisions do not
support so expansive a reading of good faith. In the handful of
cases construing good faith under the prior act, the court's inquiry
was not into the contents of the plan, but rather into debtor mis-
conduct such as misrepresentation in soliciting creditor approval
of the plan.7

8

Good faith's historical meaning in the bankruptcy context,
then, has been honesty in fact and intention. Had Congress in-
tended to depart from this historical understanding in the new Act,
it could have used a different term. Elsewhere in the 1978 Act, for
example, Congress used the words "best effort" when the relation-
ship between amounts to be paid and the debtor's capacity to pay
was in issue.79

Some courts have relied on legislative history to justify expan-
sive definitions of Chapter 13 good faith.80 Yet the legislative his-
tory at best seems inconclusive. It indicates Congress hoped many
Chapter 13 debtors could pay a large part of their debts.8 ' The leg-
islative history does not, however, strongly indicate that Congress
intended to bar low or no payment plans.8 2 No doubt Congress has

76. Id. at 972, cited at 695 F.2d at 316.
77. The quoted language is taken from 9 COLLER ON BANKRUPTCY 9.10 (14TH

ED. 1978).
78. See American United Mutual Life Ins. Co. v. Avon Park, 311 U.S. 138, 144-45

(1940); In re Norman Finance & Thrift Corp., 298 F. Supp. 336, 338 (W.D. Okla. 1969);
In re Stanley Karman, Inc., 279 F. Supp. 828, 832 (S.D.N.Y. 1967); In re Village Men's
Shop, Inc., 186 F. Supp. 125, 128-29 (S.D. Ind. 1960).

79. 11 U.S.C. § 727(a) (9) (B) (ii) (Supp. V 1981).
80. See, e.g. Deans v. O'Donnell, 14 Bankr. 997, 999 (E.D. Va. 1981), vacated and

remanded sub nom. In re Deans, 692 F.2d 968 (4th Cir. 1982); In re Polak, 9 Bankr.
502, 507-09 (W.D. Mich. 1981); In re Iacovoni, 2 Bankr. 256, 263-67 (Bankr. D. Utah
1980).

81. The Senate Report, for example, says "[ijt is also necessary to prevent
Chapter 13 plans from turning into mere offers of composition plans under which
payments would only equal the non-exempt assets of the debtor." S. REP. No. 95-
989, 95th Cong., 2d Sess. 5, reprinted in 1978 U.S. CODE CONG. & AD. NEWS 5787, 5799.
Later on, the same report says "Chapter 13 is designed to serve as a flexible vehicle
for the repayment of part or all of the allowed claims of the debtor." Id. at 5927.

During final Senate debate on the 1978 Act, Senator De Concini said: "Debtors
under this chapter will be able to voluntarily pay off their debts while being under
the protection of the courts. This allows for greater payments to creditors than
would probably occur if the debtor took straight bankruptcy." 124 CONG. REC.
S17404 (daily ed. Oct. 6, 1978).

82. The House Report notes that "[tihe bill requires only that creditors receive
under the plan more than they would if the debtor went into" a Chapter 7 liquida-
tion. H.R. REP. No. 95-595, 95th Cong., 2d Sess. 5, reprinted in 1978 U.S. CODE CONG.
& AD. NEWS 5963, 6084-85. It also says: "In some cases, the plan will call for full
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been surprised and disappointed by the relatively low rate of re-
payment proposed in most Chapter 13 plans, but if so, it would be
more appropriate for Congress than the courts to rewrite the
statute.

Congress has been considering various amendments to Chap-
ter 13 for several years. Some proposals would add a "debtor's
bona fide effort" standard to section 1325, and pare down Chapter
13's broad discharge provision.83 The legislative history accompa-
nying proposed amendments supports the idea that the present
good faith standard in Chapter 13 was not intended as a payment
standard, and was instead to have only its traditional limited
meaning.84 For example, the Senate report provides: "Judges
have had to strain the provisions of § 1325 ... to reach the right
result vis-a-vis the level of payment . . . for the particular case.
Many courts have so construed the good faith language in
§ 1325(a) (3) to this end, which was not intended by Congress. 85

The report indicates good faith as used in the statute was
meant to prevent confirmation of a plan only when the debtor does
not intend to carry out the plan or has proposed the plan for some
improper purpose such as avoiding "legal obligations of support to
a former spouse or a dependent child. '8 6

More appropriate than any legislative history arguments,
though, is an examination of the statute itself. Good faith is not
defined in the Act. However, when good faith is examined in its
context of section 1325's87 list of six confirmation requirements, it
seems clear that good faith was not intended as a payment stan-
dard for unsecured creditors. The good faith language is found in
subsection 3 of section 1325. Immediately following good faith is
subsection 4's liquidation amount test,88 an express mathematical
minimum payment standard for unsecured claims. It seems un-
likely that Congress would include a specific minimum in subsec-

repayment. In others, it may offer creditors a percentage of their claims in full
settlement." Id. at 6079. On the same page of the Senate Report referring to "mere
composition plans," see note 48 supra, appear the words that the new Chapter 13
will permit "almost any individual with regular income to propose ... a reasonable
plan for debt repayment based on that individual's exact circumstances." S. REP.
No. 95-989, 95th Cong., 2d Sess. 5, reprinted in 1978 U.S. CODE CONG. & AD. NEWS
5787, 5799.

83. See note 40 supra.
84. See H.R. REP. No. 1195, 96th Cong., 1st Sess. 24 (1980); S. REP. No. 150, 97th

Cong., 1st Sess. 18-19 (1981).
85. S. REP. No. 150, 97th Cong., 1st Sess. 18-19 (1981).
86. Id.
87. See note 30 supra.
88. Id.

1983]



CREIGHTON LAW REVIEW

tion 4 of section 1325 if "good faith" was intended to impose a
higher minimum standard on most debtors.

In any event, Congress is well aware of the problems of low
and no-payment Chapter 13 plans. So far, its members have not
agreed on any proposal for change. Further consideration of the
various proposals will likely be forthcoming since the Supreme
Court's decision in Northern Pipeline Co. v. Marathon Pipe Line
Co. 89 has refocused legislative attention on bankruptcy problems.
Creditor dissatisfaction with Chapter 13 may mean that the price
of support for a jurisdictional bill will be substantial change to
Chapter 13.

While Congress hoped that chapter 13 debtors would pay most
or all of their unsecured debts, there are good reasons for not re-
quiring repayment in excess of liquidation amount. First, if un-
secured creditors receive as much from Chapter 13 as they would
from Chapter 7, then the unsecured creditors generally are not
prejudiced by the debtor's choice of Chapter 13. The liquidation
amount test allows more debtors and their families access to Chap-
ter 13 than would a more rigorous test, spares them the Chapter 7
hardships of losing all encumbered and non-exempt property-
and all at no more cost to unsecured creditors than a straight liqui-
dation. This seems a desirable result.

The one exception to this no-prejudice rule is a creditor whose
claim is dischargeable in Chapter 13 but not in Chapter 7. Such a
creditor loses the chance that after the bankruptcy proceeding was
closed, he or she might have been able to collect from the debtor's
post-petition property. 90 However, the vast majority of unsecured
creditors hold claims dischargeable even in Chapter 7, and in any
event, the fact that a debt is not discharged is no guarantee that it
can in fact be collected. Against this loss to some creditors, one
must balance the consideration that even a minimal Chapter 13
plan may produce a greater aggregate return to creditors than a
Chapter 7 liquidation of the same debtor. Chapter 13, of course,
requires full payment of priority claims such as taxes 9' while

89. - U.S. -, 102 S. Ct. 2858 (1982). In Marathon, a majority of the Supreme
Court held that 28 U.S.C. § 1471, giving bankruptcy judges broad jurisdiction, was
unconstitutional in part, because bankruptcy judges did not enjoy the Article III
protections of life tenure and freedom from salary diminution.

90. Under Chapter 7, the debtor loses encumbered property to secured credi-
tors and non-exempt property to the trustees. The debtor retains his or her exempt
property, 11 U.S.C. § 522 (Supp. V 1981), and most post-petition property, id. at
§§ 541(a)(1), (5). Even after bankruptcy, property which was held exempt in the
bankruptcy proceeding is not available to most creditors with pre-petition claims
that were not discharged. See id. at § 522(c).

91. 11 U.S.C. §§ 1322(a) (2), 507 (Supp. V 1981).
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Chapter 7 liquidations frequently fail to satisfy even priority
claims. Thus, the loss to creditors holding non-dischargeable debts
is somewhat offset by the gains to creditors with priority claims.

Another reason for choosing the liquidation amount test is
ease and uniformity of application. The liquidation amount is a
relatively simple mathematical equation,92 and the information
needed can be drawn from the schedules the debtor files at the
outset of the case. 93 Counsel for the debtor can calculate the
amount to decide whether the client can afford a Chapter 13, and a
trustee or judge using the same data would presumably arrive at
the same amount at time for confirmation of the plan. The calcula-
tion can be done without full-blown evidentiary hearings and com-
plex findings of fact, and would seldom present an appealable
issue, points of importance in the high-volume business that con-
sumer bankruptcy has become.

Doing more exact equity in individual cases by requiring a
debtor to pay as much as a judge decides the debtor can afford, on
the other hand, can be accomplished only at high cost. The data
needed for such individual decisions cannot necessarily be lifted
from the debtor's schedules, so a greater burden is placed on the
parties and the court to assemble and analyze additional evidence.
The views of counsel and the court on what the debtor can afford
may be very far apart, and one court may disagree with another on
what is a reasonable lifestyle for the debtor to maintain to the det-
riment of his or her creditors. As one observer recently put it,
using good faith as a payment standard "calls for ambitious fact-
laden moral judgments that are more characteristic of an ecclesias-
tical court than a civil tribunal. '94 That using good faith as a pay-
ment standard produces unpredictable, non-uniform results and
numerous appeals is already apparent from the cases. 95 It is argu-
able that the cost of individualizing the payment requirements is
greater than any resulting gain to creditors.

CONCLUSION

It is easy to criticize the present structure of Chapter 13. Cer-
tainly, reasonable people might believe that the liquidation
amount is too little to ask from the debtor in exchange for the
Chapter 13 discharge and other benefits. Unless the debtor is re-

92. The aggregate liquidation amount would equal the debtor's unencumbered,
non-exempt pre-petition property, if any, minus priority claims. A general creditor
would receive a pro rata share. 11 U.S.C. §§ 541(a), 726(a) (2) (Supp. V 1981).

93. See FED. R. BANKR. P. 108(a) and Suggested Interim Forms 6, 7 and 8.
94. Aaron, supra note 37, at 274-75.
95. See notes 37-43 supra.
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quired to pay more, it may be argued, bankruptcy becomes too
easy; too much of the incentive for performance of contracts is re-
moved. These considerations must explain in part the many deci-
sions like Estus holding that Chapter 13 does require most debtors
to pay more than liquidation amounts, under its good faith
provision.

The appropriate balance between debtors and creditors in the
bankruptcy context, however, is a legislative question. The ques-
tion for the court in Estus was one of statutory interpretation, of
ascertaining what Congress intended, rather than whether its in-
tent was wise. This limited role is especially appropriate here, for
Congress is well aware of Chapter 13's problems; it has before it
proposals to make a bona fide effort to repay a confirmation re-
quirement, and to reduce the difference between the limited dis-
charge in Chapter 7 and the broader Chapter 13 discharge.

This discussion has argued that good faith was not intended to
serve as a second and higher minimum payment requirement and
that liquidation amount is the only minimum applicable to un-
secured creditors. The history of good faith under the prior bank-
ruptcy act and the context of the term in the new Act indicate its
meaning is limited to honesty in fact and intention.

In addition, there are persuasive reasons why Congress might
have chosen (and might decide to retain) the liquidation amount
test in lieu of requiring a Chapter 13 debtor to pay as much as he or
she is able. Even a modest plan may return more to creditors,
when secured and priority creditors are included, than the alterna-
tives of straight liquidation or of no bankruptcy at all-just a credi-
tors' race for the few non-exempt assets culminating, perhaps, in
the debtor skipping town as a substitute for a discharge. Further-
more, an individualized bonafide effort standard entails significant
sacrifices of uniformity and economy of effort.
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