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I. International Treaties — The United Nations Convention on 
Contracts for the International Sale of Goods 

On January 1, 1988, the United Nations 
Convention on Contracts for the Sale of Goods (the 
Convention) took effect in the United States to 
control contracts for the sale of goods when the 
buyer and seller are in different countries, if 
both countries have ratified the Convention. See 
Appendix at A-l. For example, a contract to sell 
U.S. grain to China or to buy wine from France 
would automatically be governed by the Convention, 
since France and China are ratifiers. (So far, 
the ratifying countries besides the U.S. are 
Argentina, Austria, China, Egypt, Finland, France, 
Hungry, Italy, Lesotho, Mexico, Sweden, Syria, 
Yugoslavia and Zambia. Most other major trading 
nations will probably ratify in the next few 
years.) 

The Convention functions much like Article 
Two of the Uniform Commercial Code, providing a 
set of neutral substantive rules which apply 
unless the contract expressly states a different 
rule or the parties expressly opt out of the 
Convention. While many of the substantive rules 
on contract formation and the obligations of the 
parties track those of UCC Article Two, the 
Convention is not identical. For example, there 
is no parol evidence rule, no statute of frauds 
and no perfect tender rule allowing rejection of 
goods and avoidance of liability for the price for 
defects less than "fundamental". 

The Convention's full text can be found in: 

1) 52 Federal Register 6262 (1987); 
2) Volume VIII of Martindale-Hubbell 

(1988); 
3) Uniform Commercial Code Reporting 

Service, Current Materials Volume 

For further information and commentary, see: 

1. Griffin & Calabrese, The New Rules 
for International Contracts, March 
1988 ABA Journal at 62 (brief 
introduction); 
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2. Kathrein & Magraw, The Convention 
for the International Sale of 
Goods: A Handbook of Basic Materi-
als; and — — 

3. Honnold, Uniform Law for Interna-
tional Sales Under the 1980 United 
Nations Convention, (Kluver, 19 82). 

To find out which countries have ratified, so you 
can tell if a particular contract is affected, 
call (212) 963-3918 at the United Nations. 
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II. Some Recent Federal Legislation (Proposed) 

A. Retiree Benefits Bankruptcy Protection 
Bill of 1987 (H.R. 2969 and S. 548). 

In October of 1987, both houses of Congress 
passed similar but not identical versions of H.R. 
2969. See Appendix at A-29. The bill would amend 
the Bankruptcy Code in four ways: 

Title I would add a new § 1114 requiring 
employers filing Chapter 11 to continue 
timely payment of retiree benefits without 
unilateral modifications. These costs would 
get priority over other unsecured claims as 
administrative expenses. 

However, if the debtor-in-possession wants to 
modify the benefits, the bill requires that 
the proposed changes first be submitted to a 
representative of the retirees. If the 
retirees' representative rejects the propos-
al, then the court, after notice and hearing, 
may approve the modification if it is neces-
sary to the reorganization and fair and 
equitable. 

Title II would amend chapters 11 and 13 to 
permit conversion of cases under those 
chapters to Chapter 12 if the debtor quali-
fies as a family farmer. 

Title III would make nondischargeable under 
§523 and § 1328 restitution debts arising out 
of consent judgments or other settlements of 
actions by governmental units. 

Title IV would make students loans non-dis-
chargeable in Chapter 13 to the same extent 
that they are in Chapter 7. 

B. Federal Credit Management and Debt Collection 
Improvement Act (S. 1270). 

This bill would require federal agencies to 
contract out debt collection activities. (As-
signed to Governmental Affairs Committee) 

C. Debt Collection Procedures Act of 1988 (S. 
1961) 

This bill would amend Title 2 8 of the United 
States Code to make it easier for the federal 

3 



government to collect debts by setting up a 
nationally uniform set of procedures which the 
U.S. could follow, rather than forcing the U.S. 
attorney to follow the debt collection rules of 
the various states. 

(Assigned to the Judiciary Committee) 
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III. Nebraska Legislation (Enacted) 

A . The Uniform Arbitration Act — LB 71(1987). 
On March 23, 1987, the Unicameral passed the 

Uniform Arbitration Act, LB 71, which has been 
codified at Neb. Rev. Stat. §§ 25-601 et seq. The 
Act is effective with regard to agreements to 
arbitrate made after August 30, 1987. 

The principal change in Nebraska law made by 
the act is to make enforceable an agreement to 
arbitrate future disputes. Prior to adoption of 
the act, the Nebraska Supreme Court had enforced 
only agreements to submit existing disputes to 
arbitration. Agreements to arbitrate future 
disputes, on the other hand, were seen as somehow 
ousting the courts of jurisdiction and as contrary 
to public policy. Such agreements were void and 
unenforceable. See Overland Constructors, Inc v. 
Millard School District, 220 Neb. 220, 369 N.W.2d 
69, 73 (1985); City of Lincoln v . Soukup, 215 Neb. 
732, 340 N.W.2d 420 (1983); German-American Ins. 
Co. v. Etherton, 25 Neb. 505, 41 N.W. 406 (1889). 

Under new § 25-2602, an agreement in writing 
to arbitrate almost any existing dispute except 
Workman's Compensation claims is enforceable. 
Parties may also make an enforceable agreement to 
arbitrate any future dispute except a claim 
arising out of personal injury, so long as the 
arbitration provision: 

1) is in writing; 

2) is entered voluntarily and willingly; 
and 

3) is not part of a contract of adhesion, 
such as a standard installment loan 
contract, a consumer credit application, 
a credit card application, or an insur-
ance contract. 

Neb. Rev. Stat. § 25-2602 (1987 Supp.). 

For a thorough analysis of the Nebraska 
Uniform Arbitration Act and of arbitration prac-
tice and procedure, see "Arbitration Under Nebras-
ka Law" by William J. Riley, a paper presented at 
NCLE's January, 1988 CLE program entitled Alter-
nate Dispute Resolution. 
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B. LB 335 (1987) — Nebraska's Exemptions for 
Insurance, Annuities, Pension and Retirement 
Funds, and Structured Settlements. 
Prior to passage in 1987 of LB335, Nebraska 

had no specific statutory exemptions for the 
debtor's interests in pension and retirement funds 
or structured settlements from personal injury 
cases. Neb. Rev. Stat. § 44-371 (pre-1987 ver-
sion) did exempt proceeds, cash values and bene-
fits under annuity contracts, life, accident and 
health insurance policies, with a $5,000 cap on 
loan values of unmatured life insurance contracts 
but no dollar limit on amounts exempt under 
annuity contracts. 

This unlimited annuity exemption became known 
as the place to stash the cash before a Chapter 7 
filing. Debtors might sell non-exempt property in 
contemplation of bankruptcy, invest the proceeds 
and any other spare cash in a short-term annuity, 
claim the entire annuity as exempt in a no-asset 
Chapter 7. Then after receiving a discharge, 
debtors could cash in the annuity and enjoy the 
proceeds free of creditors' claims. 

Creditors complained bitterly, and won 
several rounds in the legislature and the courts 
in the last year. 

1. JUDICIAL LIMITATION OF EXEMPTIONS. 

Judge Mahoney decided two cases in 19 87 
involving conversion of nonexempt property to 
exempt annuities, before LB335 put a dollar cap on 
the annuity exemption. In re McKeag, BK No. 87-71 
(Bk. D.Neb. June , 1987) , involved a husband 
and wife who filed a Chapter 12 just days after 
investing $138,000 of their savings and recent 
borrowings into an annuity. (See Appendix at 
A-31.) In re Thompson, BK No. 86-2706 (Bk. D.Neb. 
Oct. 16, 1987) concerned a husband and wife who 
borrowed $40,000 against their house and put it 
all into an annuity three months before filing 
Chapter 7. (See Appendix at A-3 5.) 

In both cases, creditors objected to the 
debtors' conversion of nonexempt to exempt assets 
so close to bankruptcy. In McKeag, Judge Mahoney 
first stated the general rule that "creating 
exempt property by borrowing against nonexempt 
property and granting liens on other nonexempt 
property, prior to filing Chapter 12, is not bad 
faith and not forbidden by the Code." Slip op. at 
2. However, the court went on to hold that the 
Chapter 12 plan could not be confirmed unless and 
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until debtors disclosed the terms of the annuity 
and showed they could and would use some of the 
annuity income or principal to fund the plan. If 
debtors were unwilling to do so, the court said 
confirmation would be denied on grounds of bad 
faith. 

A few months after McKeag, Thompson held 
debtors could not exempt an annuity bought three 
months before their Chapter 7 filing. Debtors had 
been in financial difficulty for more than a year 
when they consulted a lawyer about bankruptcy and 
protecting the equity in their home. In June, 
1986 they borrowed $40,000 from Bank A , using-the 
entire nonexempt equity in their home as collater-
al. A week later, the proceeds were put into an 
annuity. When debtors eventually filed Chapter 7, 
Bank B objected to exemption of the annuity as 
obtained with fraudulent intent. One of the 
debtors testified that he bought the annuity "to 
protect the equity in his home from creditors." 
This, the court said, "went beyond merely taking 
advantage of . . . allowed exemptions. [The 
debtors] deliberately took steps to remove their 
main asset from their creditors." Slip op. at 3. 
Thompson was appealed, but the case was settled 
before argument. 

Perhaps the Thompson and McKeag cases are 
limited to abuse of the formerly unlimited annuity 
exemption, a problem the legislature has since 
remedied. However, Thompson in particular leaves 
it unclear how much prebankruptcy conversion of 
assets will be permitted, especially where the 
item acquired, such as an annuity, has no immedi-
ate usefulness to the debtor other than to shelter 
cash from creditors. 

2. LEGISLATIVE LIMITATION OF EXEMPTIONS. 

On the legislative front, LB335 was intro-
duced. In its original form, the bill would have 
limited the §44-371 insurance and annuity exemp-
tion in two ways: 

a) Dollar limit of an aggregate of $7,500 
for insurance and annuities, and 

b) Time of acquisition limit excluding cash 
values accrued within two years before 
bankruptcy. 

Debate on the bill in that form revealed that 
the unlimited annuity exemption had been serving, 
on a rather haphazard basis, to shelter some 
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retirement benefits and structured settlements 
payable to debtors. See, e.g., In re Lowe, No. 
Bk-85-1778 (Bk. D. Neb. May 22, 1986) (Structured 
settlement in PI case qualifies as exempt annuity 
even though no insurance company annuity was 
purchased and payments were made directly by PI 
defendant to plaintiff on a monthly basis). LB 
335's proposed dollar cap would have limited 
severely this avenue of protection for funds which 
serve as income substitutes for the debtor and his 
dependents. 

Amendments to LB 335 were offered to create 
exemptions specifically for needed retirement 
funds and PI settlements. In its final form, 
LB335 emerged with separate provisions for: 

a) Life, health, accident and annuity 
benefits, 

b) Stock bonus, pension, profitsharing and 
similar plans; 

c) Structured settlements in personal 
injury cases. 

3. LIFE, HEALTH, ACCIDENT AND ANNUITY PROVISIONS 

LB 335 as finally enacted amended Neb. Rev. 
Stat. § 44-371 to limit aggregate exemptions 
thereunder to $10,000 including annuities. The 
dollar limit also applies to rights accruing under 
fraternal benefit society policies, under Neb. 
Rev. Stat. § 44-1089. 

No time of acquisition limitation was adopted 
by the legislature for insurance and annuities. 
However, the Thompson case discussed above makes 
timing of and motive for acquisitions relevant. 

4. STRUCTURED SETTLEMENTS 

Another part of LB335 created a new exemp-
tion, codified at Neb. Rev. Stat. § 25-1563.02, 
which exempts "all proceeds accruing under any 
structured settlement providing periodic payments 
for personal injuries . . . ." The term struc-
tured settlement is not defined in the act. 

5. ASSIGNING INSURANCE AND STRUCTURED SETTLEMENT 
PROCEEDS. 

The structured settlement provision and the 
insurance and annuity provision both state that 
the specified proceeds are exempt "unless a 
written assignment to the contrary has been 
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obtained by the claimant." While that language 
might be construed to mean that assignment of any 
amount to one creditor means the entire exemption 
is lost as to all creditors, Judge Mahoney has 
instead treated such assignments as having only 
the effect of an Article Nine security interest. 
The debtor is seen as having waived by the assign-
ment his exemption rights only as to the assignee, 
and then only to the extent of the debt "secured" 
by the assignment. If the proceeds exceed the 
assignee's claim, the debtor and not the trustee 
and the general creditors, is entitled to the 
excess. In re Lowe, No. BK85-1778 (Bk. D.Neb. May 
18, 1987). 

6. STOCK AND PENSION FUND EXEMPTION. 

New section 25-1563.01, codifying another 
section of LB335, exempts "an interest held under 
a stock bonus, pension, profit-sharing or similar 
plan or contract payable on account of illness, 
disability, death, age or length of service." 

There are some very significant limitations 
on this seemingly broad exemption: 

a) The plan or contract must qualify for 
favorable tax treatment under Internal 
Revenue Code §§ 401(a), 403 (a), 403 (b), 
or 40 8; 

b) The debtor's interest is exempt only to 
the extent the funds are "reasonably 
necessary for the support of the debtor 
or his dependents; and 

c) Neither the debtor nor his employer, if 
the employer is an insider as defined in 
the Bankruptcy Code, may have estab-
lished the plan or amended it to in-
crease contributions, within the two 
years preceding the bankruptcy filing or 
judgement. 

7. TAX QUALIFICATIONS. 

Section 25-1563.01 provides that the plan or 
contract claimed as exempt must qualify under 
§401(a), 403(a), 403(b) or 408 of the Internal 
Revenue Code of 1986. I'm not a tax or pension 
expert, but among the types of plans that qualify 
under the I.R.C. and are thus potentially exempt 
are: 



§ 401 — ERISA and KEOGH plans. 
§ 403 — Annuities purchased by not-for-

profit corporations and schools 
for employees. 

§ 40 8 — Individual Retirement Accounts. 

8. REASONABLY NECESSARY FOR SUPPORT TEST. 

An exemption is allowed only to the extent 
the debtor or his dependants need the funds for 
their support. 

The federal bankruptcy list of exemptions, 11 
U.S.C. § 522(d)(10)(E), and exemption statutes of 
several other states contain similar words limit-
ing exemptions to amounts needed for the support 
of the debtor and his dependents. Cases inter-
preting those statutes may provide guidance here. 

In general, courts have tended to hold that 
the debtor's present and near-term support needs 
are the relevant measure, not speculative long 
term possibilities. Thus, if a debtor is em-
ployed, in good health, and young enough not to 
face forced retirement soon, the exemption will be 
denied. The debtor does not need the fund for his 
present support and he will have time after 
bankruptcy to accumulate new retirement funds 
before he must retire. See Matter of Kochell, 26 
B.R. 86 (Bk. W.D. Wis. 1982), aff'd 732 F.2d 56 
(7th Cir. 1984); In re Clark, 18 B.R. 824 (Bankr. 
E.D. Tenn. 1982), aff'd 711 F.2d 21 (3d Cir. 
1983); Warren v . Taff, 10 B.R. 101 (Bankr. D. 
Conn. 19 81). 

EXAMPLE A — Debtors are 62-year-old unemployed 
husband with emphysema, and 64-year-old 
wife with cancer. All retirement funds 
are exempt as necessary for support at 
present and in future. In re Donaghy, 
11 B.R. 677 (Bk. S.D.N.Y. 1981); see 
also In re Lawrence, 57 B.R. 727 (Bk. 
N.D. Iowa 1986). 

EXAMPLE B — Debtors are 41-year-old husband 
earning $50,000 to $80,000 annually, and 
his 3 8-year-old unemployed wife, with 
three teenage children living at home. 
Their $20,000 in ERISA plan held not 
exempt, because it is not necessary for 
present support and the debtors would be 
able to save for retirement after 
bankruptcy. In re Bartlett, 6 7 B.R. 455 
(Bk. W.D. Mo. 1986). 
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EXAMPLE C — Debtors are 5 6-year-old real estate 
developer and unemployed wife, support-
ing two children. The husband was in 
poor health and earned only $1,000 a 
month. Debtor's Keough fund interests 
are exempt because needed for present 
and future support. Debtor's age, 
health and low income will not allow a 
post-bankruptcy buildup of replacement 
retirement funds. In re Schlee, 60 B.R. 
524 (Bk. D. Minn. 1986) . 

Iowa has a similar exemption statute, and in 
In re Flygstad, 56 B.R. 884 (Bk. N.D. Iowa 1986) , 
the court listed the factors considered in deter-
mining whether a profitsharing or pension plan was 
"reasonably necessary" for support: 

(1) Debtor's present and anticipated 
living expenses; (2) Debtor's present 
and anticipated income from all sources; 
(3) Age of debtor and dependents; (4) 
Health of the debtor and dependants; (5) 
Debtor's ability to work and earn a 
living; (6) Debtor's job skills, train-
ing, and education; (7) Debtor's other 
assets, including exempt assets; (8) 
Liquidity of other assets; (9) Debtor's 
ability to save for retirement; (10) 
Special needs of the debtor and depen-
dents; (11) Debtor's financial obliga-
tions, e.g., alimony or support pay-
ments. 

56 B.R. at 889. 

In any event, it is clear that the "reason-
ably necessary" standard is a fact-laden matter 
inviting trustees and creditors to challenge the 
claimed exemption. Where an objection to an 
exemption is filed, the objecting creditor or 
trustee has the burden of proof that the exemption 
is not properly claimed. Bankruptcy Rule 4003(c). 

9. TIME LIMITATIONS 

Even if the plan or contract in question is 
tax-qualified and necessary for support, the 
debtor will still be denied an exemption for his 
retirement funds if the debtor effectively con-
trols the terms of the plan and it was established 
or amended to increase contributions within two 
years before bankruptcy or entry of judgement 
against the debtor. Subsection (1) of 
§25-1563.01 provides for disallowance of the 
exemption if 



(1) Within two years prior to bankruptcy or 
to entry against the individual of a money 
judgment which thereafter becomes final, such 
plan or contract was established or was 
amended to increase contributions by or under 
the auspices of the individual or of an 
insider that employed the individual at the 
time the individual's rights under such plan 
or contract arose; 

In other words there is no exemption if the 
plan was first set up or amended to increase 
contribution within the relevant two years and: 

a) The debtor set it up or amended it, or 

b) The debtor's employer did so, and 

i) the debtor was already an employee 
at that time, and 

ii) the employer was an "insider" of 
the debtor under § 101(30) of the 
Bankruptcy Code, which would 
include as insiders: 

A) the debtor's relatives 

B) relatives of the debtor's 
general partners 

C) a partnership in which debtor 
is a general partner 

D) the debtor's general partners 
or 

E) a corporation of which the 
debtor is a director, officer 
or person in control. 

On the other hand, if all that happened 
within the relevant period is the debtor got a 
raise, and under the terms of the plan without 
amendment the salary increase triggered an in-
crease in contributions, it would seem the exemp-
tion should be allowed. 

C. LB 943 (1988) Farm Product Liens and Security 
Interests 

1. Statutory Liens. 

LB 943 amends provisions for statutory liens 
on crops and livestock: 
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§52-201 et seq. — Artisan's Lien 
§52-501 et seq. — Thresher's Lien 
§52-701 et seq. — Veterinarian's Lien 
§5 2-901 et seq. — Petroleum Products Lien 
§52-1101 et seq. — Fertilizer Lien 
§52-1401 et seq. — Agricultural Products 

Input Liens 
§54-201 et seq. — Aegister's Lien 
§54-1201 et seq. — Seed, Electricity and 

Energy Lien 
The sections listed are amended to provide: 

a. The social security number or federal 
tax identification number of the 

• lienholder and the debtor should appear 
on the notice filed to perfect the lien; 

b. However, failure to include those 
numbers does not render the lien unper-
fected; 

c. A copy of the notice of lien is to be 
sent to the debtor by the lienholder at 
the time of filing; 

d. The lienholder has an affirmative duty 
to file a termination statement within 
30 days after the lien is satisfied; and 

e. Failure to file the termination state-
ment renders the lienholder liable to 
the debtor for actual damages, attorneys 
fees and court costs. 
See, LB 943 (1988) §§ 1-13. 

Prior to LB 943, some statutory lien provi-
sions required a termination statement only if the 
debtor requested one in writing, and failure to 
file after a proper request rendered the 
lienholder liable for a $100 penalty as well as 
actual damages. The $100 penalty is eliminated by 
LB 943. 

2. Article Nine Security Interests in Farm 
Products 

LB 943 treats U.C.C. Article Nine security 
interests in farm products differently than 
statutory liens with regard to termination state-
ments, or "notices of lapse" as Neb. Rev. Stat. § 
52-1315 (1987 Supp.) calls them. The secured 
party has no affirmative duty to file a notice of 
lapse, but must send one to the debtor if the 
debtor so requests in writing, and then the debtor 
must file it himself. Here too, however, LB 9 43 
eliminates the prior $100 penalty for failure to 
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send the notice on time. Under LB 943 the secured 
party is liable only for actual damages in such a 
case, and not for attorneys' fees or court costs. 
See Sec. 14 of LB 943. 
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.j IV. Nebraska Legislation (Proposed) 

A. LB 337A — Trade Secrets Act 

LB 337A defines trade secrets and provides 
for injunctive relief as well as damages in cases 
of threatened or actual misappropriation. 

B. Farm Mediation Act — LB 664. 

At this seminar a year ago, Terry Anderson 
discussed then-pending LB 664. The bill is still 
pending under the same number. In its original 
form, the bill provided for mandatory mediation 
prior to foreclosures on agricultural lands and 
enforcement of security interests in agricultural 
property, as well as for voluntary mediation. 

However, LB 664 was amended in February, 
1988, to eliminate mandatory mediation. In the 
bill's current form, mediation could be requested 
by either a borrower or a creditor, but neither is 
required to participate. The creditor may proceed 
directly to court without stopping to mediate or 
get a mediation release. 

' C. LB 833 — Lien on Cars Towed from Private 
Property 

LB 833 would grant towing companies a lien 
for towing and storage costs on cars towed because 
they were improperly parked on private property. 
This is intended to remedy a problem created by 
the Nebraska Supreme Court's recent decision in 
Packett v. Lincolnland Towing, 22 7 Neb. 595, 
N.W.2d (1988) that towxng companies had no 
statutory right to withhold cars from their owners 
when the car owners had not requested or consented 
to the towing service. Towing companies have 
since then generally refused to remove parked cars 
unless the property owner paid for the towing in 
advance. LB 833 would shift the towing cost back 
to the owner of the car. 

While LB 833 would give the towing firms an 
immediate lien on the car, the lien could not be 
foreclosed by sale of the car until 180 days have 
passed. 

D. LB 972 — Sales Tax Exemption for Farm 
Machinery 

^ LB 972 would amend §§77-2702 and 77-2704 to 
provide a sales tax exemption for new and used 
farm machinery and repair parts. 
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E. LB 987 — Check Hostage Bill 

LB 987 would: 

1) provide for a master list of liens 
on farm products to be maintained 
by the Secretary of State and 
circulated to interested parties 
just as lists of security interests 
in farm products are under Neb. 
Rev. Stat. §§ 52-1312 (Supp. 1987); 

2) permit a buyer of farm products to 
take free of statutory liens not on 
the master list and of which the 
buyer had no notice; 

3) permit the buyer of farm products 
subject to a lien to get the lien 
released via the lienholder's 
endorsement of a multiple payee 
check; 

4) Exempt the Secretary of State and 
employees of that office from 
personal liability for errors in 
providing information on statutory 
liens except in cases of willful 
misconduct or gross negligence; and 

5) Where a check is issued to multiple 
payees as payment for farm products 
subject to a lien or security 
interest, a payer or endorser who 
wrongfully refuses to endorse the 
check to a party with priority is 
made liable for damages, attorneys 
fees and costs. The original bill 
provided for consequential damages 
as well but that language was 
dropped in a recent amendment. 
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CONGRESSIONAL RECORD — SENATE October JO, 1987 

TREATMENT OF CLAIMS FOR 
CERTAIN RETIREE BENEFITS 

METZENBAUM AMENDMENT NO. 
1115 

Mr. B Y R D (for Mr. Metzensaum) 
proposed an amendment to the bill 
<H.R. 2969) to amend chapter 11 of 
title 11 of the United States Code to 
improve the treatment of claims for 
certain retiree benefits of former em-
ployees; as follows: 

Strike out all after the enacting clause 
and insert in lieu thereof the following: 

TITLE I—RETIREE INSURANCE 
Ssc. 101. (a) Subchapter I of chapter 11 of 

title 11. United Stales Code, is amended by 
adding at the end thereof the following new 
section: 
"5 lilt. Pa.- men! of ir.surunce benefits to rcii-ed 
employees 
" . 'a! For purposes of this section, the term 

'retiree benefits' means payments to any 
entity or person for the purpose of provid-
ing or reimbursing payments for retired em-
ployees and their spouses and dependents, 
for medical, surgical, or hospital care bene-
fits. or benefits in the event of sickness, ac-
cident. disability, or death under any plan, 
fund, or program (through the purchase of 
insurance or otherwise) maintained or es-
tablished in whole or in part by the debtor 
prior to filing a petition commencing a case 
under this title. 

" (b)(1) For purposes of this section, the 
term 'authorized representative' means the 
authorized representative designated pursu-
ant to subsection (c) for persons receiving 
any retiree benefits covered by a collective 
oargaining agreement or subsection (d) in 
the case of persons receiving retiree benefits 
not covered by such an agreement. 

" (2) Committees of retired employees ap-
pointed by the court pursuant to this sec-
tion shall have the same rights, powers, and 
duties as committees appointed under sec-
tions 1102 and 1103 of this title for the pur-
pose of carrying out the purposes of sec-
tions 1114 and 1129(aK12) and. as permitted 
by the court, shall have the power to en-
force the rights of persons unaer this title 
as they relate to retiree benefits. 

"(c)(1) A labor organization shall be. for 
purposes of this section, the authorized rep-
resentative of those persons receiving any 
retiree benefits covered by any collective 
bargaining agreement to which that labor 
organization is signatory, unless (A) such 
labor organization eiects not to serve as the 
authorized representative of such persons, 
or :B) the court, upon a motion by any 
party in interest, after notice and hearing, 
aetennmes that different representation of 
such persons is appropriate. 

- :2> In cases wnere the labor organization 
referred to in subparagraph (1) eiects not to 
serve as the authorised representative of 
those persons receiving any retiree benefits 
covered by any collective bargaining agree-
ment to which thai labor organisation is sig-
natory, or m cases where the court, pursu-
ant to subparagraph (1! finds different rep-
resentation of such persons appropriate, the 
court, upon a motion by any party in uu cr-
est. and after notice and a lies ring, shall ap-
point a committee of retired employees if 
the dec;or seeks to modify or no; pay the 
retiree btnvfes or if the court oth-.-rw.se de-

termines that it is appropriate, from among 
such persons, to serve as the authorized rep-
r; :;t illative of such persons under this sec-
tion. 

"<d". The court., upon a motion by any 
party in interest, and after notice and a 
hearing, snail appoint a committee of re-
tired employees if the debtor seeks to 
modify or not pay the retiree benefits or if 
the court otherwise determines that it is ap-
propriate, to serve as the authorized repre-
sentative, under this section, of those per-
sons receiving any retiree benefits not cov-
ered by a collective bargaining agreement. 

"(e)(1) Notwithstanding any other provi-
sion of ; his title, the debtor in possession, or 
the trustee if one has been appointed under 
the provisions of this chapter (hereinafter 
in this section 'trustee' shall include a 
debtor in possession), shall timely pay and 
.?>'-!'; not modify any retiree benefits, except 
thai— 

"•'Aj the court, on motion of the trustee or 
authorized representative, and after notice 
and a hearing, may order modification of 
such payments, pursuant to the provisions 
of ''ubsecticns '"g1 and (hi of this section, or 

" ' B i the trustee and the authorized repre-
sentative of the recipients of those benefits 
may agree to modification of suc.n pay-
ments, 
after which such benefits as .modified shall 
continue to be paid by the trustee. 

" ' 2 ) Any payment for retiree benefits re-
quired to be made before a plan confirmed 
under section 1129 of this title is effective 
has the status of an allowed administrative 
expense as provided in section 503 of this 
title. 

" ( f ) (1 ) Subsequent to filing a petition and 
prior to filing an application seeking modifi-
cation of the retiree benefits, the trustee 
shall— 

" ( A ) make a proposal to the authorized 
representative of the retirees, based on the 
most complete and reliable information 
available at the time of such proposal, 
which provides for those necessary modifi-
cations in the retiree benefits that are nec-
essary to permit the reorganization of the 
debtor and assures that ail creditors, the 
debtor and all of the affected parties are 
treated fairly and equitably: and 

" ( 3 ) provide, subject to subsection (k)(3). 
the representative of the retirees with such 
relevant information as is necessary to 
evaluate the proposal. 

" ( 2 ) During the period beginning on the 
date of the making of a proposal provided 
for ir. paragraph !1), and ending on the date 
of the hearing provided for in subsection 
(k)(l) . the trustee shall meet, at reasonable 
times, with the authorized representative to 
confer in good faith in attempting to roach 
mutually satisfactory modifications of such 
retiree benefits. 

" (g) The court shall enter an order provid-
ing for modification in the payment of retir-
ee benefits if the court finds that— 

" ( 1 ) the trustee has. prior to the hearing, 
made a proposal that fulfills the require-
ments of subsection (f); 

" (2 ) the authorized representative of the 
retirees has refused to accept such proposal 
without good cause; and 

" (3 ) such modification is necessary to 
permit the reorganisation of the debtor and 
assures that ail creditors, the deb; or. ana all 
of the affected parties are treated fairly and 
equitably, and is ciearly favored by the bal-
ance of the equities. 
except that in no case shall the court enter 
an order providing for such modification 
wh.ch provides for a modification tc a level 
lower !han that proposed by the trustee in 
the propesa: found by tne court to have 
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complied ui:h the r.-quiremeuLs of this sub-
section and sub--ction tf): Provided, howev-
er, That at any time alter an order is en-
tered providing for modification in the pay-
ment of retiree benefits, or at any time after 
an agreement modifying such benefits is 
made bet ,wen the trustee and the author-
ised representative of the recipients of such 
bent-fits, the authorised representative may 
apply t.o the court for an order increasing 
those benefits which order shall be granted 
if the inirrase in retiree benefits sought is 
consistent with the standard set forth in 
paragraph (3); and: Provided further, That 
neither the trustee nor the authorized rep-
resentative is precluded from making more 
than one motion for a modification order 
governed by this subsection. 

n<h)il) Prior to a court issuing a final 
order under subsection <g) of this section, if 
essential to the continuation of the debtor's 
business, or in order to avoid irreparable 
damage to the estate, the court, after notice 
and a hearing, may authorize the trustee to 
implement interim modifications in retiree 
benefits. 

"(2) Any hearing under this subsection 
shall be scheduled in accordance with the 
n-. eds of t he trustee. 

"*.3> The implementation of such interim 
changes does not render the motion for 
modification moot. 

" ' 0 Nc retiree benefits paid between the 
filing of the petition and the time of a plan 
confirmed under section 1129 of this title 
becomes effective shall be deducted or 
offset from the amounts allowed as claims 
for any benefits which remain unpaid, or 
from the amounts to-be p a » under the plan 
w;iii respect to such claims, for unpaid bene-
fits. whether such claims for unpaid bene-
fits are based upon or arise from a right to 
future unpaid benefits or from any benefits 
not paid as a result of modifications allowed 
pursuant to this section. 

" ( j ) No claim for retiree benefits shall be 
limited by section 502(b)(7) of this title. 

" (kXl ) Upon the filing of an application 
for modifying retiree benefits, the court 
shall schedule a hearing to be held not later 
than fourteen days after the date of the 
filing of such application. All interested par-
tics may appear and be heard at such hear-
ing. Adequate notice shall be provided to 
such parties at ieast ten days before the 
aate of such hearing. The court may extend 
the time for the commencement of such 
hearing for a period not exceeding seven 
days where the circumstances of the case, 
and the interests of justice require such ex-
tension. or for additional periods of time to 
which the trustee and the authorized repre-
sentative agree. 

"(2) The court shall rule on such applica-
tion for modification within 90 days after 
the date of the commencement of the hear-
ing. In the interests ox" justice, the court 
may extend such time for ruling for such 
additional period as the trustee and the au-
thorized representative may agree to. If the 
court does not rule on such application 
within 90 days after the date of the com-
mencement of the hearing, or within such 
additional time as the trustee and the au-
thorized representative may agree to. the 
trustee may implement the proposed modi-
fications pending the ruling of the court on 
such application. 

" 3) The court may enter such protective 
oroers. consistent with the need of the au-
thorized representative of the retirees to 
evaluate the trustee's proposal and the..ap-
plied* ion for modification, as may be neces-
sary- to prevent"disclosure- of information 
prtsvised to such representative where such 

v'lOfure could compromise the position of 
;;:c debtor with -evpect to its competitors in 
the .rdusiry in which it is engaged. 

"(I) This section shall not apply to any re-
tiree, or the spouse or dependents of such 
reliree, if such retiree's gross income for the 
12 months preceding the filing of the bank-
ruptcy petition equals or exceeds $250,000, 
unless such retiree can demonstrate to the 
satisfaction of the court that he is unable to 
obtain health, medical, life, and disability 
coverage for himself, his spouse, and his de-
pendents who would otherwise be covered 
by the employer's insurance plan, compara-
ble to the coverage provided by the employ-
er on the day before the filing of a petition 
under this title.". 

(b) Section 1129 of title 11, United States 
Code, is amended by adding at the end of 
subsection (a) thereof the following: 

" (12) The pian provides for the continu-
ation after its effective date of payment of 
all retiree benefits, as that term is defined 
in section 1114 of this title, at the level es-
tablished pursuant to subsection (e)(1)(B) 
or (g) of section 1114 of this title, at any 
time prior to confirmation of the plan, for 
the duration of the period the debtor has 
obligated itself to provide such benefits.". 

(c) The table of sections for subchapter I 
of chapter 11, title 11, United States Code, is 
amended by adding at the end thereof the 
following new item: 
"1114. Payment of insurance benefits to re-

tired employees.". 
(d) This title and the amendments made 

by this title shall become effective on the 
date of enactment of this Act and shall be 
effective with respect to cases commenced 
under chapter 11 of title 11, United States 
Code, in which a plan for reorganization 
was not confirmed by the court as of June 
23, 1987. and in which any retiree benefits, 
as defined in section 1114 of title 11. United 
States Code, was still being paid on October 
2, 1986 or thereafter, and in cases that 
become subject to chapter 11, title 11, 
United States Code, after October 2, 1986. 
TITLE II—EXPANDED APPLICATION OP 

CERTAIN B A N K R U P T C Y AMEND-
MENTS RELATING T O FAMILY FARM-
ERS 
SEC. 201. (a) Section 302(c) of the Bank-

ruptcy Judges, United States Trustees, and 
Family Farmer Bankruptcy Act of 1986 
(Public Law 99-554) is amended— 

(1) by repealing paragraph (1), and 
(2) by redesignating paragraphs (2). and 

<3) as paragraphs (1) and (2), respectively. 
(b) The amendments made by subtitle B 

of title II of the Bankruptcy Judges, United 
States Trustees, and Family Farmer Bank-
ruptcy Act of 1986 (Public Law 99-554) shall 
apply to— 

(1) cases that are pending under title 11 of 
the United States Code, or 

(2) cases under title 11 of the United 
States Code that axe reviewable on appeal, 
after the date of the enactment of this Act, 
without regard to whether such cases were 
commenced before November 26, 1S86. 
TITLE III—NONDISCH ARGEABILITY 

OF CERTAIN DEBTS FOR RESTITU-
TION 
SEC. 301. Section 523(a) of title 11, United 

States Code, is amended— 
(1) in paragraph (9), by striking out "or " 

at the end thereof: 
(2) by redesignating paragraph (10) as 

paragraph (11): and 
(3) by inserting after such paragraph i9) 

the following: 
" (10) to the-extent that such debt -arises 

from a violation ay the debtor of a civil or 
criminal law enforceable by. an action- by a 
government unit to recover restitution, 
damages, civil penalties, at.orney fees, costs 
or any other relief, or to :he extent that 
such debt arises from an agreed judgment 

& 15591 
or Other agreement by the debtor >o 
money or transfer property in settlement of 
such an action by a governmental unit- or" 

SEC. 302. Section 1328(a)(2) of title l y 
United States Code, is amended by striking 
out "section 523(a)(5)" and inserting in 1't-u 
thereof "paragraphs (5) and (20) of section 
523(a)". 

SEC. 303. The amendments made by this 
title shall apply to cases that become sub-
ject to title 11, United States Code, after 
June 23, 1987. 

TITLE IV—STUDENT LOANS 
SEC. 401. This title may be cited as the 

"Student Loan Bankruptcy Prevention 
Act" 

SEC. 402. (a) Section 1328(a)(2) of title H , 
United States Code. Is amended by striking 
out "section 523(a)(5)" and inserting in lieu 
thereof "paragraph (5) or (8) of sr-ciion 
523(a)". 

(b) The amendment made by subsection 
(a) shail not apply to any case under tide 
11, United States Code, commenced before 
the date of the enactment of this title. 
TITLE V—ADDITIONAL BANKRUPTCY 

JUDGES, 
SEC. 501. <a) There shall be appointed, 

pursuant to section 152(axl) of title '-'8. 
United States Code, an additional bankrupt-
cy judge for the judicial district of Arizona. 

>'b) To reflect the change made by ih..> 
section, section 152(a)(2) of title 28. United 
States Code, is amended by striking out the 
following: 
"Arizona _ •?"; 
and inserting in lieu thereof the following: 
"Arizona - 5" . 

SEC. 502. (a) There shall be appointed, 
pursuant to section 152(a)(1) of title 28. 
United States Code, an additional bankrupt-
cy iuage for the judicial district of Colora-
do. 

(b) To renect the change made by this 
section, section 152(aX2) of title 28. United 
States Code, is amended by striking out the 
following: 
"Colorado 4 ' ' 
and inserting in lieu thereof the following: 
"Colorado - s " 
TITLE VI—EXTENSION OF EFFECTIVE 

DATE 
SEC. 601. This title may be cited as the 

"Retiree Insurance Benefit Claims Protec-
tion Act". 

SEC. 602. Section 508(a) of Public Law 99-
591 (100 Stat. 3341-74), section 2(a) of 
Public Law 99-656 (100 Stat. 3668). Public 
Law 100-41. and Public Law 100-99 are each 
amended by striking out "September 15. 
1987" or "October 15, 1987", as the case may 
be, and inserting in lieu thereof " the earlier 
of the date of the enactment of the Retiree 
Insurance Benefit Claims Protection Act or 
December 31, 1987". 

SEC. 603. Section 508(a) of Public Law 39-
591 (100 Stat. 3341-74). section 2(a) .: 
Public Law 99-656 (100 Stat. 3668). Publ> 
Law 100-41. and Public Law 100-99 shall I r 
applied as if the amendments made by sec-
tion 1602 had taken effect on October i " . 
1987. 



UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

DELBERT McKEAG and 
CAROLYN McKEAG 

DEBTORS. 

CASE NO.BK87-71 

MEMORANDUM OPINION 

On June 8, 1987, an evidentiary hearing was held on the 
confirmation of this Chapter 12 plan, combined with a valuation 
hearing and a hearing on objections to certain exemptions. 
Appearing on behalf of the debtors was LeRoy Anderson of North 
Platte, Nebraska. Appearing on behalf of the First National Bank 
of Ogallala was C. Kenneth Spady of Ogallala, Nebraska. This plan 
cannot be confirmed for the reasons outlined below. This Court 
does, by this Opinion, determine the value of the property and 
directs certain amendments affecting exempt property. 

1. Amendment 

The plan is being amended re Metropolitan interest rate. 
Objections to such change may be filed. 

2. Value 

As between First National Bank-Ogallala and debtors, the 
Court, after an evidentairy hearing, finds the income approach 
used by debtor's appraiser to more likely approach the value of 
the land than the comparable sale approach used by creditor. 
Although the professional backgrounds of the appraisers differed 
greatly, the analysis of the productive capacity of the land, 
compared with the "comparables", as well as the detailed analysis 
of the water and irrigation facilities convinces this Court that 
even with reasonable adjustments, the "comparables" are not useful 
to determine value. Therefore, the Court concludes that the value 
of the land is $359,143.02, subject to reduction or increase based 
upon actual sale of the parcel identified as the hired hand place. 

3. Annuity 

Several months prior to filing Chapter 12, debtors withdrew 
cash value in life insurance policies and purchased an annuity 
contract. Within days prior to filing Bankruptcy, debtor's 
borrowed money from individuals, gave notes, security interests 
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and mortgages as consideration and security, invested the loan 
proceeds and.their own funds from savings in an annuity contract. 
Total investment $138,000. 

The value of the property securing the loan is not in excess 
of the loan proceeds. None of the cash value of the life 
insurance policies, the savings accounts or the personal and real 
property given as security were collateral for the objecting 
bank 1s loans. 

The bank specifically objects to granting liens on debtor's 
property immediately prior to Bankruptcy, purchasing exempt 
annuities, and proposing, in the Chapter 12 plan, to repay the 
lenders in full and retain the collateral. Bank claims it and 
other unsecured creditors are not receiving the amount they are 
entitled under §1 225 ( a ) { 4 )', which requires that a plan cannot be 
confirmed unless the unsecured claims are paid the amount they 
would receive under a Chapter 7 liquidation. In addition, the 
bank argues that the action of the debtors indicate a lack of good 
faith under §1225(a)(3). 

This Court concludes, as a matter of law, that creating 
exempt property by borrowing against non-exempt property and 
granting liens on the non-exempt property, prior to filing Chapter 
12, is,not bad faith and is not forbidden by the Code. See: 
Forsb&rq- vs. Security State Bank of Canova, 15 F.2d 499 (8th Cir. 
1926); In re: Johnson, 8 B.R. 650 (Bkrptcy. Ct. S.D. 1981). See 
also Notes of Committee on the Judiciary, Senate Report 95-989, 
comments on 11 U.S.C. §522. 

If converting non-exempt assets to exempt assets is not 
fraudulent, there still remains the question of whether the plan 
has been filed in good faith. This requires an analysis of the 
plan and the assets available for distribution if this case was a 
liquidation. 

In Chapter 7, the annuity principal and income would be 
exempt, but debtors would have lost their operation through 
liquidation. 

The Chapter 12 plan proposes payment of approximately 
$904,000 on debts of $1,055,000 over 20 years. The allowed 
secured claims will be paid in full and the allowed unsecured 
claims may receive some payment. The plan does not appear to 
provide for the application of all disposable income to unsecured 
claims during the first three years of the plan, §1225(b)(1)(B). 

Debtor, Delbert McKeag, testified that it was his intent to 
use the annuity principal and income as operating capital to 
ensure the plan was adequately funded without resort to third 
party lenders. However, the plan is silent with regard to such 
proposal. There is no evidence before the Court that the plan 
needs the input of the annuity principal or interest to be 
feasible. There is no evidence- of the tvoe of annuity contract, 
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its terms, withdrawal rights, terms of payment, estimated income 
stream, use to which the income stream shall be applied. 

Without such information, the Court is unable to determine 
the good faith issue. "Good faith", as used in Chapter 12, the 
Court construes to mean "fairness". Chapter 12 permits debt 
obligations to be rewritten. This may mean secured debt is 
written down to present value of the collateral, and the term of 
the obligation are modified, all to the benefit of the debtor. 
Debtor is permitted to keep and use the collateral. Debtor is 
permitted to write off most unsecured debt and start over fresh. 

Debtor's only obligation in return for such benefit is a 
promise to work hard and pay the "new" debt. However, because of 
the unlimited annuity exemption under Nebraska law, debtors who 
legitimately plan to shelter assets prior to filing Bankruptcy may 
not only keep property subject to liens during the Chapter 12 
proceeding, but they may keep many thousands of dollars in the 
annuity, with no risk. 

This Court believes the purpose of exemption statues is to 
permit a debtor in financial stress to keep an amount of property 
the legislature seems appropriate for a fresh start. This Court 
does not believe the purpose of the exemption statue is well 
served by- permitting a debtor to set aside for personal use 
thousands of dollars, file Chapter 12, rewrite debt obligations, 
keep collateral, write off unsecured debt and fail to apply any of 
the income from the "annuity" to the operating Chapter 12 plan. 
Such a result is not fair to the creditors who relied on debtor's 
ability to repay debt as evidenced by all of his assets, .his 
income generating probability and the collateral he subjected to 
the creditor's security interest. If this was permitted, debtors 
would receive all benefits and creditors would receive all of the 
risk. If Chapter 12 is truly a "workout" statute, both sides 
should share some benefit and some risk. 

Therefore, in a fact situation as here, a Chapter 12 plan 
will not be confirmed unless specific information about the 
"exempt" property is provided to the Court and the Court is able 
to conclude that debtor's are willing and able to apply a portion 
of the "exempt" income or principal to the plan. If debtors are 
unwilling to do so, this Court shall conclude the plan is filed in 
bad faith. The result will be that the debtor's will be permitted 
to keep property which is exempt under Nebraska statues, but will 
not be permitted to obtain the benefits of Chapter 12. 

Plan must be amended to provide specific information about 
annuity and to provide for application of a portion of annuity 
income and/or principal to Chapter 12 plan, and to apply all 
disposable income over a three year period to the plan. 
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DATED: 

BY THE COURT: 

,S. B a n k j ^ t c y Judge 

Copies to: 

LeRoy Anderson, P.O. Box 908, North Platte, NE 69101 

C. Kenneth Spady, P.O. Box 478, Ogallala, NE 69153 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

KENTON L. THOMPSON and 
MARILYN K. THOMPSON, 

DEBTORS 

CASE NO. BK86-2706 

MEMORANDUM OPINION 

This matter came on for"hearing on June 24, 1987, upon the 
objection of the First Security Bank to the debtors' claimed 
exemptions. Appearing on behalf of the debtor was Charles Cuypers 
of Oxford, Nebraska. Appearing on behalf of the First Security 
Bank was John Guthery of Lincoln, Nebraska. 

T" Facts 

The debtors filed for relief under 11 U.S.C. Chapter 7 on 
September 19, 1986. Prior to August 12, 1986, Mr. Thompson had 
operated a used car and auto body repair business. That business 
suffered financial reverses in 1983 and 1984, and in 1985 Mr. 
Thompson tried unsuccessfully to refinance it. He then liquidated 
the used car inventory. On August 12, 1986, he sold the 
equipment, fixtures and inventory of the business, and on 
September 17, 1986, he deeded the building to the First Security 
Bank (the "Bank"). Mrs. Thompson has worked in a County Clerk's 
office for a number of years. 

On June 9, 1986, the debtors obtained a loan in the amount of 
$40,000 from the Security State Bank of Hoidrege, Nebraska, using 
the equity in their home as collateral. On June 16, 1986, the 
debtors purchased an annuity with the $40,000 in loan proceeds. 
Mr. Thompson was named as the annuitant. Mrs. Thompson was named 
as the sole owner of the annuity and its beneficiary. 

Mr. Thompson testified that, prior to purchasing the annuity, 
he had discussed the possibility of filing bankruptcy with Mr. 
Cuypers, his Attorney. He also testified that he had looked into 
purchasing an annuity as a way to protect the equity in his home 
from creditors in the event that he and his wife filed bankruptcy. 
Thompson deposition. (8:8-17) 
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The Bank has filed an objection to the debtors' claimed 
exemptions, specifically alleging that the annuity was obtained 
with fraudulent intent and should, therefore, be disallowed as an 
exemption. 

Issue 

Was the debtors' annuity obtained"with fraudulent intent, 
with the result that it must be disallowed as an exemption? 

Decision 

The annuity was obtained with fraudulent intent. Therefore, 
the annuity should be and hereby is disallowed as an exemption. 

Discussion 

The debtor cites the legislative history of the Bankruptcy 
Code in 1978 as support for the proposition that converting non-
exempt property to exempt property before filing bankruptcy is not 
fraudulent as to creditors. This Court does not dispute the 
contention that a debtor may convert non-exempt assets into exempt 
assets prior to the filing of bankruptcy. However, some courts 
have been -reluctant to accept that legislative history without 
qualification, See In re Johnson, 8 B.R. 650 (Bankr. D. S.D. 
1981), In re Butts, 45 B.R. 34 (Bkrtcy. 1984), and at least one 
court has rejected it outright as being erroneous, See Mickelson 
vs. Anderson, 31 B.R. 635 (Bankr. D. Minn. 1982). This Court 
adopts the former view and the reasoning in Johnson: 

The act of converting non-exempt assets 
into exempt assets does not, by itself, 
constitute fraud on the creditors. Extrinsic 
facts and circumstances must be in evidence to 
prove that the conversion of non-exempt assets 
into exempt assets was done with a fraudulent 
intent. 

In re Johnson, 3 B.R. at 654. The Bankruptcy Court for the 
District of North Dakota, having adopted a similar approach, 
discussed the application of equitable principles: 

Whether the legislative history is 
erroneous or merely ambiguous, the courts have 
construed the comments in a limited manner so 
as to allow a test which incorporates 
equitable principles. It appears to be 
universally acknowledged, therefore, that the 
debtors' exemption claim will be denied upon 
proof of conduct committed with fraudulent 
intent. 
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tn re Butts, 45 B.R. at 36.It is necessary, then, to look at the 
debtors' conduct prior to the conversion of the non-exempt assets 
to exempt assets. It is clear from the evidence that the debtors 
had been experiencing financial difficulties for some time. They 
had already lost their business and deeded over the building to 
the Bank. Mr. Thompson testified that he had discussed the 
subject of an annuity with both his attorney and his insurance 
agent. He stated that he was looking for a way to protect the 
equity in his home from creditors. He then obtained a loan for 
the entire amount of that equity and purchased an annuity with it, 
after apparently transferring his half of the loan proceeds to his 
wife. After reviewing all of these circumstances, the Court 
believes that the debtors went beyond merely taking advantage of 
their allowed exemptions. They deliberately took steps to remove 
their main asset from their creditors. Therefore, this Court 
finds that the debtors converted non-exempt property to exempt 
property with the intent to fraudulently remove property from the 
hands of their creditors, and, therefore, the claimed exemption 
for the $40,000 annuity is disallowed. 

DATED: October 16, 1987. 

Copies to: 

John M. Guthery, Attorney, 1400 FirsTier Bank Bldg., Lincoln, NE 
68508 

Charles Cuypers, Attorney, Box 67, Oxford, NE 68967 

Trustee at address of record 

BY THE COURT 
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