
Two topics that have interested me for some 
time are the extraordinary protection that farm 
products lenders get in contests with purchasers of 
the collateral and the application of the UCC 
statute of frauds to farmers. The current 
depressed agricultural economy has apparently led 
others to look at these two anomalies in commercial 
law, for both are the subject of bills introduced 
in the current session of the Nebraska Unicameral. 
I. FARMS PRODUCTS UNDER UCC ARTICLE NINE. 

Classification of Collateral. 
Under Article Nine on Secured Trans-

actions, goods are divided into four classifica-
tions: consumer products, equipment, inventory, 
and farm products. §9-109. The classification of 
goods serving as collateral for a security agree-
ment depends on the use to which the debtor puts 
the goods. See First State Bank v. Maxfield, 485 
F. 2d 71 (10th Cir. 1973) (Nebraska law). The 
classification is significant for many purposes. 
It determines whether a financing statement is 
necessary to perfect the security interest, §9-302, 
and if so, where the filing should be made, §9-104. 
It also determines whether certain purchasers can 
take the goods free of the security interest, 
§9-307, as well as having an impact on priority 



between creditors with security interests in the 
same collateral, §9-312. 

Section 9-109(3) provides that goods are farm 
products 

... if they are crops or livestock or 
supplies used or produced in farming 
operations or if they are products of 
crops or livestock in their unmanu-
factured states (such as ginned cotton, 
wool-clip, maple syrup, milk and eggs), 
and if they are in the possession of a 
debtor engaged in raising, fattening, 
grazing or other farming operations. If 
goods are farm products they are neither 
equipment nor inventory; 
Thus, livestock, products of livestock, crops 

and supplies such as fertilizer, seed and feed can 
all fall into the classification of farm products. 
However, such goods are farm products under 
§9-109(3) only if they are "in the possession of a 
debtor engaged in raising, fattening, grazing or 
other farming operations." This would indicate, 
for example, that feedlot cattle are farm products 
rather than inventory if the feedlot owner is the 
debtor, since fattening operations are covered in 
§9-109(3). See First Nat'l Bank & Trust Co. v. 
Iowa Beef Processors, Inc., 626 F.2d 764 (10th Cir. 
1980); Swift & Co. v. Jamestown National Bank, 426 
F. 2d 1099 (8th Cir. 1970); In re Cadwell Martin 
Meat Co. , 10 UCC Rep. 710 (E.D. Cal Bkrpty 1970). 
See also Burlington Nat'l Bank v. Strauss, 50 
Wis.2d 270, 184 N.W.2d 122 (1971). 



Also, not all farm products are found on 
traditional farms, as one Denver bank learned a 
little too late. The bank intended to take a 
security interest in all the bens, eggs and equip-
ment of a large hen-confinement operation. The 
bank's security agreement described the collateral 
as inventory and equipment and did not use the 
terms farm products, hens or eggs. The court held 
the hens and eggs were farm products, not 
inventory, and therefore the security- interest did 
not cover the hens or eggs. In re K.L. Smith 
Enterprises, Ltd., 28 UCC Rep. 534, 2 B.R. 280 
(Bankr. D. Colo. 1980). But see In re Collins, 28 
UCC Rep. 1520, 3 B.R. 144 (Bankr. D.S.C. 1980); 
In re Blease, 24 UCC Rep. 450, (Bankr. C.D.N.J. 
1978) (narrow construction of "farming 
operations"). 

Sometimes, one can run into difficulty where 
the facts would support a finding that an 
individual debtor engages in two distinct 
businesses, for example cattle breeding and. 
shorter-term speculation in trading cattle. This 
was the case in First State Bank v. Maxfield, 485 
F.2d 71 (10th Cir. 1973), where a western Nebraska 
farmer signed a security agreement giving the bank 
a security interest in "cattle used in farming 
operations." The trial court found that this did 



not cover all the debtor's cattle, since he used 
some cattle for breeding (these were cove.red) , but 
he regularly bought and sold other cattle as a 
trader. These trading cattle, which were never 
intended by the debtor to become part of his longer 
term herd, were held not covered by the financing 
statement. The court indicated that the trading 
cattle were inventory, while the breeding cattle 
were farm products, even though both were in the 
possession of a debtor unquestionably engaged in 
farming operations. 

Where there is any reason to foresee such a 
result, it is best to file financing statements 
covering the cattle in the proper places for both 
farm products and inventory, if under state law 
those places are not the same. In Nebraska, double 
filing would be needed. The place to file for farm 
products is with the County Clerk in the county 
where the debtor resides, but for inventory, one 
files with the Secretary of State. Neb. Rev. Stat. 
§90-401(1)(a) , (c). In Iowa, the filing would be 
with the Secretary of State in either case. Iowa 
Code Ann. 554.9401(1). 

In a case like Maxwell, supra, it would also 
be wise not to qualify the description of the 
cattle as was done there unless the parties really 
intended that the security interest cover only part 



of the cattle owned rather than all now-owned or 
hereafter-acquired by natural increase or 
otherwise. 

B. Buyers in Ordinary Course of Farm 
Products Collateral. 
Classification of a farmer's goods as 

farm products rather than inventory, even though 
the cattle, eggs, milk or grain are held for sale 
in the ordinary course of the farmer's business, 
has an important impact on whether a buyer who 
purchases the collateral from the debtor can take 
the goods free of the security interest. 

The general rule, expressed in §9-306(2) is 
that if the debtor sells the collateral without 
authorization from the secured party, and if no 
other provision of Article Nine provides otherwise, 
the security interest continues in the collateral 
in the hands of the purchaser, as well as attaching 
to any proceeds of the sale. Let us assume for the 
present that the sales we will discuss are not 
authorized by the secured party. In that case, a 
purchaser will take the collateral subject to the 
security interest unless some specific provision of 
Article Nine applies to his purchase and cuts off 
the security interest. 

The most important of these Article Nine 
"cut-off" sections is §9-307(1), which provides: 



§9-307. Protection of Buyers of Goods 
(1) A buyer in ordinary course of 
business (subsection (9) of Section 
1-201) other than a person buying farm 
products from a person engaged in farming 
operations takes free of a security 
interest created by his seller even 
though the security interest is perfected 
and even though the buyer knows of its 
existence. 
Section 9-307(1) protects a person who 

qualifies as a buyer in ordinary course, but only 
from security interests created by his seller, and 
then only if he does not purchase farm products 
from a person engaged in farming operations. Buyer 
in ordinary course of business is defined in 
§1-201(9) , as 

... a person who in good faith and 
without knowledge that the sale to him is 
in violation of the ownership rights or 
security interest of a third party in the 
goods buys in ordinary course from a 
person in the business of selling goods 
of that kind .... "Buying" may be for 
cash or by exchange of other property or 
on secured or unsecured documents of 
title under a pre-existing contract for 
sale but does not include a transfer in 
bulk or as security for or in total or 
partial satisfaction of a money debt. 
Essentially, §9-307(1) is aimed at purchasers 

of goods from a dealer's inventory. Inventory is 
often subject to a security interest, but it is 
unusual in such a case for sale of the goods to 
violate the terms of the security agreement. More 
commonly, a secured party financing inventory 
expects that the debtor will sell the goods and use 



the proceeds to reduce the loan and replenish the 
stock. Thus, a buyer of inventory might be aware 
that a security interest existed in the goods, and 
still reasonably believe that sale of those goods 
was authorized. Under §9-307(1), most buyers of 
inventory will take the goods free of security 
interests in the goods, unless they run into one of 
the limitations on that section dealing with who 
created the security interest and farm products. 

This general rule cutting off even perfected 
security interests in favor of the ordinary-course 
buyer is thought to promote trade and thereby 
benefit all parties. Ordinary course transactions 
can be accomplished speedily, without the need for 
title investigation by the buyer. The buyer will 
be willing to pay relatively higher prices for the 
goods given this protection against security 
interests, which helps the seller profit and pay 
back his lender. The secured lender is adequately 
protected because his security interest not only 
attaches to any proceeds of the sale, but also 
continues in the inventory remaining in the 
seller's hands, as well as attaching to additions 
to that inventory under an after-acquired property 
clause. 

On the other hand, where the debtor-seller 
threatens his lender's secured position by a single 



large sale of most or all of the Inventory, a sale 
which could leave the secured party with only a 
chance to chase the seller for the proceeds if he 
has sold the business and skipped town, §9-307(1) 
would not protect the buyer. Those who buy in a 
bulk sale, a non-ordinary-course transaction, are 
specifically excluded from §1-201's definition of 
buyer in ordinary course of business. And only a 
buyer in ordinary course of business can cut off a 
security i.nterest under §9-307(1). 

If the goods the buyer buys are farm products 
and the "dealer" from whom he buys is a debtor 
engaged in farming operations, §9-307(1) does not 
cut off the security interest regardless of the 
buyer's good faith and the fact that the sale is in 
the ordinary course for both the farmer-seller and 
the buyer. Garden City Production Credit Ass'n v. 
Lannan, 186 Neb. 668, 186 N.W.2d 99 (1971); 
Overland National Bank v. Aurora Cooperative 
Elevator Co., 184 Neb. 843, 172 N.W.2d 786 (1969). 
The origin of this special protection for secured 
parties lending against farm products is obscure, 
but the rule was generally followed long before the 
Uniform Commercial Code was drafted. See 2 G. 
Gilmore, Security Interests in Personal Property, 
§§26.10, 26.11, 32 (1965); Note, Secured Interests 
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in Growing and Future - Growing Crops Under the 
UCC, 49 Iowa L. Rev. page 1269 (1964). 

Perhaps the farm products exception was 

premised and could sometimes still be justified on 

the belief that the "ordinary course" sale by a 

farmer was a bulk sale of his whole crop or more 

than half of the cattle or hogs. 

While the nineteenth century rule was 
generally in accord with UCC §9-307(1) in 
protecting farm products lenders against farm 
products buyers, Nebraska did adopt in 1889 the 
rule that a good faith purchaser took farm products 
free of perfected security interests of which he 
had no actual knowledge. Gillilan v. Kendall, 26 
Neb. 82, 42 N.W. 281 (1889). Forty-two years 
later, the court overruled Gillilan and returned to 
the general rule that denies buyers of farm 
products the protection accorded buyers of 
inventory. Thomas v. Prairie Home Cooperative Co., 
121 Neb. 603, 237 N.W. 673 (1931). 

"What this means is that the buyer in ordinary 
course of farm products, whether it is one farmer 
buying a few head of cattle from another or an 
elevator buying large quantities of grain from a 
major producer, must run the risk of having to pay 
twice for the goods -- "double jeopardy" as it is 
known in these parts. The buyer who, because of 
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the farm products rule, takes the goods subject to 
a security interest can lose the goods via replevin 
or be sued in conversion. 

While the buyer would have an action back 
against the selling farmer for breach of warranty 
of title under UCC §2-312, collecting a judgment 
would be difficult. Normally, the secured party 
would not be chasing the buyer unless the farmer-
debtor was in financial difficulty. 

The initial purchasers of farm products from 
a farmer are not the only group threatened with 
conversion liability. Auctioneers and others 
who help the farmer sell cattle, for example, 
have been held liable to the farmer's lender, 
even though the auctioneer had. no actual 
knowledge of the security interest. See United 
States v. Burnette-Carter Co., 575 F.2d 589 (6th 
Cir. 1978). Auctioneers are currently protected in 
Nebraska and in some other states by statute. 
Neb. Rev. Stat. §69-109.01. 

In the past, there has been considerable 
question whether state statutes could protect 
auctioneers from conversion liability where the 
collateral they sold was subject to a federal 
security interest. At least five circuit courts of 
appeal held that state statutes were ineffective to 
protect auctioneers who sold collateral claimed by 
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the United States government. See United States v. 
Hext, 444 F.2d 804 (5th Cir. 1921); Cassidv 
Commission Co. v. United States, 387 F.2d 875 (10th 
Cir. 1967); United States v. Carson, 372 F.2d 429 
(6th Cir. 1967); United States v. Sommerville, 324 
F.2d 712 (3d Cir. 1963), cert, denied, 376 U.S. 909 
(1964); United States v. Matthews, 244 F.2d 626 
(9th Cir. 1957) . 

The Fourth and Eighth Circuits held that the 
federal rule on this question should follow local 
law. See United States v. Chappell Livestock 
Auctions, Inc., 523 F.2d 840 (8th Cir. 1975) (en 
banc); United States v. Union Livestock Sales Co., 
298 F.2d 755 (4th Cir. 1962). This position seems 
strengthened by the United States Supreme Court's 
decision in United States v. Kimbell Foods, Inc., 
440 U.S. 715 (1979), which held that while federal 
security interests are governed by federal law, 
federal common law rule adopts the Uniform 
Commercial Code of the relevant state, at least on 
matters where national uniformity is not essential. 

In addition to first purchasers, auctioneers 
and commission agents, another large group whom a 
disappointed lender may pursue are all subsequent 
purchasers of the collateral, as far down the 
distribution chain as the lender can trace the 
goods. These subsequent parties all take the goods 
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subject to the original security interest because 
of the second exception in §9-307(1). These 
subsequent purchasers buy from a dealer in the 
goods who is not a farmer, and thus would not be 
covered by the farm products exemption. However, 
§9-307(1) protects a buyer in ordinary course only 
against those security interests created by his 
seller. The farmer, not the first purchaser, 
created the security interest, so no subsequent 
party can use §9-307(1) to cut off a sectirity 
interest which survived the first sale due to the 
farm products exception. See Baker Production 
Credit Ass'n v. Long Creek Meat Co., 266 Ore. 643, 
513 P.2d 1129 (1973); Garden City Production Credit 
Ass'n v. Lannan, 186 Neb. 668, 186 N.W.2d 97 
(1971) . 

The combination of the "farm products from a 
farmer" and "his seller" exceptions to §9-307(1) 
make it just about impossible for subsequent 
purchasers to avoid double jeopardy. Even if such 
a buyer were to check for filed financing 
statements, he would normally check only for those 
indexed under his seller's name. The buyer usually 
would not know the names of his seller's suppliers 
unless his seller volunteered the information, and 
yet the crucial filing would be indexed under some 
farmer's name, not the first purchaser's name, 
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since the farmer is the debtor under the relevant 
security agreement. 

Buyers of farm products from farmers can 
reduce their double jeopardy risk somewhat if they 
undertake investigation not required of other 
buyers, that is, if they carefully search U.C.C. 
filings, check with any known secured party to 
learn whether the goods in question are authorized 
to be sold, and draw the payment check jointly to 
the seller and secured party. 

Often, though, there is the same need for 
speed in agricultural sales that the law presumes 
and protects in other sectors of the economy. The 
necessary investigation takes time and money, and 
is very difficult in some cases. Many states, 
including Nebraska, still have local rather than 
central filing for security interests in farm 
products (See Neb. Rev. Stat. §9-401), and refiling 
is not required if the collateral is moved by the 
debtor out of the county where a financing state-
ment was originally filed. This would make it 
necessary to check for filings in several counties 
in some cases. Predictably, many buyers of farm 
products simply run the risk of double jeopardy, 
rather than incurring in each case the cost of a 
full investigation. The risk they choose to bear 
must, of course, be passed along to farmers in a 
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reduction of the prices buyers can offer to those 
farmers for their products, thus further depressing 
agricultural prices. 

In recent years, Nebraska has required filing 
of two financing statements to perfect a security 
interest in future or growing crops. One copy must 
be filed locally, in the county where the crops 
will be grown, and the other in Lincoln, presently 
with the Secretary of State. See Neb. Rev. Stat. 
§9-401(a). Central filing probably was intended to 
make it easier for buyers of crops to check on 
security interests. However, a recent Nebraska 
Supreme Court decision shows the central files 
cannot be relied upon. In Genoa Nat'l Bank v. 
Sorenson, 208 N.W.2d 423, 304 N.W.2d 659 (1981), 
the court held that filing in Lincoln is needed 
only if the crop in question has not yet been 
harvested at the time a controversy turning on 
perfection arises. Once the crop has been 
harvested, only local filing is needed to perfect a 
security interest. 

Suppose a farmer with some grain in on-farm 
storage gave bank a security interest in all grain 
now owned or to be grown on specified land. If the 
bank filed in the county, but not also in Lincoln, 
its security interest is perfected only as to the 
already harvested grain, and not as to the crop 
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still in the fields. But as soon as the current 
crop is harvested, the security interest becomes 
perfected as to that grain as well, based on the 
original local filing. Therefore, checking only 
the central files in Lincoln will not assure a 
buyer that harvested crops are free from perfected 
security interests. 

From time to time, there are movements to 
change the rule and place buyers of agricultural 
inventory in the same favored position as other 
ordinary course buyers. Currently, the Nebraska 
Cooperative Council (NCC) is working for such a 
change in this state. The NCC has drafted a bill 
which will be introduced in the Nebraska Unicameral 
this spring to delete the farm products exception 
from U.C.C. 9-307(1). See Appendix A for a draft 
of the bill. 

Academic commentators support this change as 
well, on the ground that the gains in prices paid 
to farmers would outweigh the impact of any reduc-
tion in credit availability due to reduced lender 
protection. See, Meyer, Potential Problems 
Connected with the Use of Crops as Collateral for 
an Article 9 Security Interest, 3 Agricultural Law 
Journal 115, 139-41 (1981); Dolan, Section 9-307(1) 

the U.C.C.'s Obstacle to Agricultural Commerce 
in the Open Market, 72 Northwestern Law Review 706 
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(1977); B. Clark, Secured Transactions Under the 
Uniform Commercial Code, 18.4[8][g] (1980). 

One objection that has been raised to changing 
the rule is that this would lead to non-uniform 
commercial law. It is feared that many states 
would not follow the change and that the federal 
government might enact a federal statute preserving 
federal security interests against ordinary course 
buyers. While Congress could enact a federal 
statute preserving the current rule for federal 
security interests if states changes §9-307(1), 
Congress has not done so in the past to protect its 
non-agricultural security interests which are cut 
off by §9-307(1). However, the inequitable results 
of the §9-307(1) farm products exception have 
already led to a significant lack of uniformity, as 
courts have struggled to protect buyers by finding 
"that the sale was authorized, and hence the 
security interest was cut off of §9-306(2). 

C. Sales of Farm Products Collateral 
Authorized by Secured Party. 
The discussion until now has proceeded on 

the assumption that sale of the collateral was 
unauthorized by the secured party. Because of the 
limited protection given to buyers of farm products 
directly or indirectly from farmers under 
§9-307(1), such buyers often attempt to show under 
§9-306(2) that the secured party in fact authorized 
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the sale and thus that the security interest is cut 
off by sale and attaches only to proceeds. 

Section 9-306(2) provides that the secured 
party's authorization of sale which cuts off his 
security interest can be made either "in the 
security agreement or otherwise." (-There the 
security agreement either expressly prohibits sale 
or is silent on the subject, some lively contro-
versies have arisen over how authorization may be 
shown under the "or otherwise" words of §9-306(2). 

Frequently, courts have found that a secured 
party has impliedly authorized sale of the 
collateral where the debtor has previously sold 
collateral, and the secured party has not objected. 
Even where the security agreement expressly 
prohibits sale, such a course of dealing or course 
of performance may be held as a modification of the 
agreement or a waiver by the secured party of such 
defaults under §2-209. Furthermore, where a debtor 
is permitted by his secured party to dispose of 
collateral with apparent freedom, third parties may 
reasonably be misled into the belief that sale is 
permitted. It is inequitable to allow a secured 
party to enforce his security interest against a 
buyer misled by the secured party's prior failure 
to police his debtor's dealings in the collateral. 
For cases finding authorization to sell based on 
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the conduct of the secured party, see e.g. First 
Nat'l Bank & Trust v. Iowa Beef Processors, Inc., 
626 F.2d 764 (10th Cir. 1980) (express authoriza-
tion to seller, unknown to buyer); United States v. 
Central Livestock Ass'n, 349 F. Supp. 1033 (D.N.D. 
1972) ; Hedriclc Savings Bank v. Meyers, 229 N.W.2d 
252 (Iowa 1975); Planters Production Credit Ass'n 
v. Bowles, 256 Ark. 1963, 511 S.¥.2d 645 (1974); 
Lisbon Bank & Trust Co. v. Murray, 206 N.W.2d 96 
(Iowa 1973); Clovis National Bank v. Thomas, 77 
N.M. 554, 425 P.2d 726 (1967). C.f. Central 
Washington Production Credit Ass'n v. Baker, 11 
Wash. App. 17, 521 P.2d 226 (1974). 

On the other hand, the majority of courts have 
been reluctant to find that a secured party's 
course of conduct can modify or waive the express 
terms of a security agreement covering farm 
products. For example, in Garden City Production 
Credit Ass'n v. Lannan, 186 Neb. 668, 186 N.W.2d 99 
(1971), the Nebraska Supreme Court held that an 
express prohibition of sale in the written security 
agreement was not overriden where the farmer-debtor 
had repeatedly sold some of the collateral, cattle, 
and the secured party had known of and never 
objected to such sales. 

Other cases where the lender's conduct did not 
constitute authorization to sell which would cut 
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off the security interest under §9-306(2) are 
United States v. E.W. Savage & Sons, 343 F.Supp. 
123 (D.S.D. 1972), aff'd 475 F.2d 305 (8th Cir. 
1973); Duval1-Wheeler Livestock Barn v. United 
States, 415 F.2d 226 (5th Cir. 1969); United States 
v. Hughes, 340 F.Supp. 539 (N.D. Miss. 1972); 
Wabasso State Bank v. Caldwell Packing Co., 308 
Minn. 349, 251 N.W.2d 321 (1976); Fisher v. First 
National Bank, 584 S.W.2d 515 (Tex. Cir. App. 
1979); Colorado Bank & Trust Co. v. Western Slope 
Investments, Inc., 539 P.2d 501 (Colo. App. 1975); 
Farmers State Bank v. Edison Non-Stock Coop Ass'n, 
190 Neb. 789, 212 N.W.2d 625 (1973); Baker 
Production Credit Association v. Long Creek Meat 
Co., 266 Ore. 643, 513 P.2d 1129 (1973); Vermillion 
County Production Credit Ass'n v. Izzard, 111 111. 
App. 2d 190, 249 N.E.2d 352 (1969). 
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II. THE FARMER AND THE STATUTE OF FRAUDS. 
Article Two's statute of frauds is found in 

Section 2-201, which provides: 

§2-201. Formal Requirements; Statute of 
Frauds 
(1) Except as otherwise provided in this 
section a contract for the sale of goods 
for the price of S500 or more is not 
enforceable by way of action or defense 
unless there is some writing sufficient 
to indicate that a contract for sale has 
been made between the parties and signed 
by the party against whom enforcement is 
sought or by his authorized agent or 
broker. ... 
(2) Between merchants if within a 
reasonable time a writing in confirmation 
of the contract and sufficient against 
the sender is received and the party 
receiving it has reason to know its 
contents, it satisfies the requirements 
of subsection (1) against such party 
unless written notice of objection to its 
contents is given within 10 days after it 
is received. 
(3) A contract which does not satisfy 
the requirements of subsection (1) but 
which is valid in other respects is 
enforceable 

(a) if the goods are to be 
specially manufactured for the 
buyer ...; or 
(b) if the party against whom 
enforcement is sought admits in his 
pleadings, testimony or otherwise in 
court that a contract for sale was 
made, ...; or 
(c) with respect to goods for which 
payment has been made and accepted 
or which have been received and 
accepted. 

Very often, because of the distances between 
farmers and the buyers of their livestock and 
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produce, contracts for the sale and future delivery 
of the fanner's stock or crops are made orally. At 
the outset then, there is no writing sufficient to 
satisfy even the minimal requirements of subsection 
1 of 2-201. Those requirements are that the 
writing.evidence a contract for the sale of goods, 
specify a quantity and carry the signature of the 
party against whom enforcement of the contract is 
sought. (-There subsection one of 2-201 cannot be 
satisfied regarding a contract for the sale of 
goods priced at $500 or more, the contract will be 
unenforceable tmless some exception to the statute 
of frauds applies to the facts in question. 

Section 2-201 itself lists several exceptions 
in sub-sections (2) and (3), allowing enforcement 
where a written confirmation has been sent and 
not objected to in a contract between merchants, 
where the seller has made a substantial start 
on goods to be specially made for the buyer 
which are not suitable for sale to others, where 
the party attempting to avoid the contract makes a 
judicial admission that the contract was made, or 
where the contract has been partially performed. 
See e.g. In re Estate of Nelsen, 209 Neb. 730, 311 
N.W.2d 508 (1981); Johnson v. Holdrege Coop Equity 
Exchange, 206 Neb. 568, 293 N.W.2d 863 (1980). In 
addition, many cases have raised the question of 
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whether reliance by the would-be buyer is an 
additional exception to Article Two's statute of 
frauds. 

A. Reliance on the Oral Contract as a Bar to 
the Defense of the Statute of Frauds. 
The question whether reliance (also 

called promissory estoppel) could bar the defense 
of the statute of frauds under §2-201 was raised in 
Nebraska in Farmland Service Coop, Inc. v. Klein, 
196 Neb. 538, 244 N.W.2d 86 (1976). Farmer Klein 
allegedly agreed to sell the plaintiff Coop 90,000 
bushels of com under an oral contract. Since none 
of the §2-201 exceptions was applicable, the buyer 
based its case on a reliance theory. The argument 
was that when Farmer Klein agreed to sell Farmland 
Coop his corn, he should have expected that Farm-
land would rely on his promise to deliver the corn, 
by reselling it even before delivery. Farmland did 
reasonably rely by making a binding contract to 
deliver the com to a third party. After the oral 
contract between the farmer and the Coop was 
allegedly made, and before the time for delivery to 
the Coop, the market price of com rose 
dramatically above the contract price. When Klein 
refused to deliver, Farmland could perform its 
resale contract only by purchasing other com at 
the new higher market price. Since Farmer Klein 
should have foreseen that his promise could lead to 
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such a result, the Coop argued, he should not be 
allowed to raise the defense of the statute of 
frauds. 

The Kansas and South Dakota Supreme Courts had 
already accepted similar arguments in similar 
cases. See Decatur Cooperative Ass'n v. Urban, 219 
Kan. 171, 547 P.2d 323 (1976); Farmers Elevator v. 
Lyle, 238 N.W.2d 290 (S.D. 1976). However, the 
Nebraska Supreme Court firmly rejected the view in 
Klein that reliance by one party •on an oral 
contract for the sale of goods was sufficient to 
take the contract out of the statute of frauds. 
The court noted that reliance or promissory 
estoppel was not among the exceptions listed in 
§2-201. It pointed out that to recognize such an 
exception would virtually eliminate the defense, 
since all parties to oral contracts can be expected 
to rely on them. 

However, the Nebraska Supreme Court did 
indicate that the §2-201 list of exceptions might 
not be exclusive. It said in dicta that reliance 
or promissory estoppel would properly be raised 
where the defendant had specifically promised not 
to raise some legal right or defense in the future, 
and gave the example of one who expressly promised 
not to raise a statute of limitations defense and 
thereby induced the promisee not to meet a filing 
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deadline. By analogy, the court seems to be 
suggesting that one would have to show an express 
promise not to raise the statute of frauds defense 
and reliance on that promise to bar use of Article 
Two's statute of frauds defense on the basis of 
promissory estoppel. 

The Nebraska Supreme Court reaffirmed the 
Klein holding in Schott Grain Co. v. Rasmussen, 197 
Neb. 267, 248 N.W.2d 42 (1976); and in Wilke v. 
Holdrege Cooperative Equity Exchange, 200 Neb. 803, 
265 N.W.2d 672 (1978). 

Other courts ruling on the same question are 
divided. North Dakota, Minnesota, Alabama and 
Washington all hold that reliance on an oral 
contract, at least in the form of a would-be buyer 
making a resale contract with a third party, will 
not bar use of the statute of frauds defense by the 
'seller under the alleged oral contract. See, Lige 
Dickson Co. v. Union Oil Co., 96 Wash. 2d 291, 635 
P.2d 103 (1981); Jamestown Terminal Elevator, Inc. 
v. Heib, 247 N.W.2d 736 (N.D. 1976); Farmers 
Elevator Ass'n v. Cole, 239 N.W.2d 808 (N.D. 1976); 
Sacred Heart Farmers Cooperative Elevator v. 
Johnson, 232 Minn. 921, 232 N.W.2d 921 (1975); Del 
Hayes & Sons, Inc v. Mitchell, Minn. , 230 
N.W.2d 588 (1975); Cox v. Cox, 292 Ala. 106, 289 
So. 2d 609 (1974). 
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Iowa, South Dakota, Kansas, and Arkansas, on 
the other hand, all have held that reliance on an 
oral contract can prevent later use of the statute 
of frauds defense. See, Ralston Purina Co. v. 
HcCollum, Ark. , 611 S.W.2d 201 (1981); 
Warder & Lee Elevator, Inc. v. Britten, 274 N.W.2d 
339 (Iowa 1979); Decatur Cooperative Ass'n v. 
Urban, 219 Kan. 171 , 547 P.2d 323 (1976); Farmers 
Elevator v. Lyle, 238 N.W.2d 290 (S.D. 1976). Cf. 
Robert Johnson Grain Co. v. Chemical • Interchange 
Co. , 541 F.2d 207 (8th Cir. 1976) (seller sues 
buyer who reneged on alleged oral contract to 
purchase $5,000,000 of fertilizer after seller had 
relied on contract). See also, Edwards, The 
Statute of Frauds of the UCC and Estoppel, 62 Marq. 
L. Rev. 205 (1978); Comment, Promissory Estoppel 
May Not Be Asserted to Avoid Statute of Frauds, 11 
Creighton L. Rev. 12 (1977); Note, Promissory 
Estoppel, Equitable Estoppel and Farmer as a 
Merchant: The 1973 Grain Cases and the U.C.C. 
Statute of Frauds, 1977 Utah L. Rev. 59; Restate-
ment 2d of Contracts §139 (1981). 

B. The Farmer as a Merchant for Purposes of 
the Statute of Frauds" 
In some oral contract cases involving 

farmers, the buyers have sent the farmer a written 
confirmation of the contract, usually a very short 
memorandum of the quantity, type of goods, price 
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and sometimes delivery date signed by the sender. 
Such a memorandum would clearly be a sufficient 
writing to satisfy §2-201 if the sender were to 
attempt to raise the statute of frauds defense. 
More often, though, it is the recipient who later 
raises the defense, and the sender who asserts that 
the writing, although not signed by the recipient, 
nevertheless satisfies the statute of frauds so 
that the contract may be enforced. 

This argument is based on §2-201(2), which 
provides: 

§2-201. Formal Requirements; Statute of 
Frauds 
(2) Between merchants if within a 
reasonable time a writing in confirmation 
of the contract and sufficient against 
the sender is received and the party 
receiving it has reason to know its 
contents, it satisfies the requirements 
of subsection (1) against such party 
unless written notice of objection to its 
contents is given within 10 days after it 
is received. 
Assume that a farmer made an oral contract to 

sell 10,000 bushels of corn to an elevator for 
delivery six months after date. The elevator sends 
the farmer a written confirmation of the contract 
three days later. The farmer never objects in 
writing or otherwise. When the delivery date 
comes, the farmer refuses to deliver, relying on 
the Statute of Frauds. After all, he never signed 
anything. 
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Whether the fanner in this example can 
successfully defend a breach of contract suit 
depends on whether he aualifies as a merchant for 
purposes of §2.-201(2). That section begins with 
the words "Between merchants" and it is only where 
both parties to the alleged oral contract are 
merchants that mere failure to object to a timely 
memo in confirmation of a contract will bar the 
recipient from using the statute of frauds defense. 

The term "merchant" is defined in .§2-104(1) of 
the Code as: 

(1) "Merchant" means a person who deals 
in goods of the kind or otherwise by his 
occupation holds himself out as having 
knowledge or skill peculiar to the 
practices or goods involved in the 
transaction or to whom such knowledge or 
skill may be attributed by his employment 
of an agent or broker or other intermedi-
ary who by his occupation holds himself 
out as having such knowledge or skill. 
The courts have reached variant results on 

whether a farmer who only makes annual sales of 
crops or livestock he has raised is a merchant for 
purposes of the statute of frauds. The Nebraska 
Supreme Court has not yet answered this auestion, 
although the issue was raised in Kimball County 
Grain Coop v. Yung, 200 Neb. 233, 263 N.W. 2d 818 
(1978) . In Yung, the farmer allegedly made an oral 
contract to sell grain for future delivery to the 
plaintiff Coop. The plaintiff customarily made 
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such agreements by phone and then if the farmer-
sellers came into town, plaintiff would ask them to 
sign a written contract. Farmer Yung never stopped 
by the elevator, so about six months after the 
alleged oral contract was made, the Coop finally 
sent him a written confirmation of the contract. 
Yung did not object, but neither did he deliver the 
grain. When the Coop brought suit, Yung raised the 
statute of fraud defense, arguing that §2-201(2) 
was not applicable because: 

a) As a farmer, he was not a merchant 
within the meaning of that section, 
and 

b) Even if he were a merchant, the 
confirmation was not sent within a 
reasonable time after the making of 
the alleged oral contract, and so 
was of no force and effect. 

The court held for farmer Yung on the grounds 
that six months was a matter of law not a 
reasonable time under §2-201(2). The majority did 
not reach the question whether Yung was a merchant 
who would have been bound by a timely memorandum. 
Two justices, however, wrote separate concurring 
opinions. Justice Brodkey, in his concurrence, 
argued that the court should not postpone 
discussion of so important a question. Justice 
Brodkey said that whether a particular farmer is a 
merchant should be treated as a question of fact, 
and that in his view, generally farmers would be 
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merchants for statute of frauds purposes even where 
they only make annual sales of their own crops. 
Justice Spencer, in his separate opinion, took the 

contrary view, writing: 

If the farmer bought products only for 
his own use and sold only the products he 
raised himself, regardless of how much 
knowledge he might have in those two 
activities, I would not consider him a 
merchant. 263 N.W.2d at 825. 
The courts generally recognize that many 

farmers today are not uneducated tillers of the 
soil, but often well educated agriculturalists who 
run large farms in a very business-like and 
scientific manner. However, perhaps because of the 
not entirely unrealistic belief that the principal 
buyers of farmers' products are more able than the 
farmer to predict or even to manipulate and control 
the. prices of those commodities, many courts have 
refused to hold that farmers are merchants for 
statute of frauds purposes. In such a case, a 
farmer can avoid an oral contract which, by the 
time for delivery, is disadvantageous to him due to 
interim price fluctuations. These concerns are 
usually not articulated in the opinions, but they 
may well underlie what otherwise often seem extra-
ordinarily narrow constructions of the term 
merchant when farmers are involved. 

For example, it has often been held when 
farmers are involved that the first part of 

-29-



§2-104*s definition of merchant, one who deals in 
goods of the kind, requires a showing that one 
regularly buys and sells the goods of others, 
rather than just annually selling one's own crop. 
See, e.g. Sand Seed Service, Inc. v. Poeckes, 249 
N.W.2d 663 (Iowa 1977); Decatur Cooperative Ass'n 
v. Urban, 547 P.2d 323 (Kan. 1976); Lish v. 
Compton, 547 P.2d 223 (Utah 1976); Loeb & Co., Inc. 
v. Schreiner, 294 Ala. 722, 321 So. 2d. 199 (1975); 
Cook Grains v. Fallis, 239 Ark. 962, 395 S.W.2d 555 
(1965). 

Other cases have held that the question is 
usually one of fact, and that even if a farmer only 
sells his own crop, he can be considered as dealing 
in goods and thus be a merchant for purposes of the 
statute of frauds. It has been pointed out that 
the definition of merchant contains no special 
exception for farmers, while other sections of the 
UCC frequently do. Furthermore, the large 
quantities and dollar amounts involved arguably 
remove many farmers from the category of "casual or 
inexperienced sellers" which the comments indicate 
were intended to be excluded. Comment 1 to UCC 
§2-104. See Continental Grain Co. v. Brown, 19 UCC 
Reg. 52 (W.D. Wis. 1976); Continental Grain Co. v. 
Harbach. 400 F. Supp. 695 (N.D. 111. 1975); Nelson 
v. Union Equity Coop Exchange, 548 S.W.2d 352 (Tex. 
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1977); Sierens v. Clausen, 60 111. 20, 585 , 328 
N.E.2d 559 (1975); Rush Johnson Farms, Inc. v. 
Missouri Farmers Ass'n, 555 S.W.2d 61 (Mo. App. 
1977); Campbell v. Yokel, 20 111. App. 30, 702, 313 
N.E.2d 628 (1974); Ohio Grain Co. v. Swisshelm, 40 
Ohio App. 2d 203, 318 N.E.2d 428 (1973). 

Often, where the court has held that the 
farmer-merchant issue is one of fact, the second 
part of the §2-104(1) merchant definition has been 
examined. That clause refers to one who b}j his 
occupation holds himself out as having knowledge of 
or skill in the goods or practices involved in the 
transaction. The comments to §2-104 indicate that 
where the merchant definition is involved for 
statute of frauds purposes, knowledge of the 
practices involves such as the simple business 
practices of answering mail, is more relevant 
perhaps than dealing in the goods. The comments 
suggest that for this purpose, many persons and 
entities, even those who do not regularly deal in 
the goods involved, ought to be treated as 
merchants. Accord, Continental Grain Co. v. Brown, 
19 UCC Rep. 52 (W.D. Wis. 1976). 

Those cases relying on knowledge of the 
practices to hold farmers can be merchants have 
generally looked to whether the farmer was familiar 
with agricultural marketing methods and the futures 
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markets. See, e.g. Continental Grain Co. v. 
Harbach, 400 F. Supp. 694 (N.D. 111. 1975); Sierens 
v. Clausen, 60 111. 2d 585, 328 N.E.2d 559 (1975); 
Rush Johnson Farms, Inc. v. Missouri Farmers Ass'n, 
Inc. , 555 S.W.2d 61 (Mo. App. 1977); Currituck 
Grain, Inc. v. Powell, 28 N.C. App. 563, 222 S.E.2d 
1 (1976); Ohio Grain Co. v. Swisshelm, 40 Ohio App. 
2d 203, 318 N.E.2d 428 (1973). 

Senator Wagner has introduced a bill, LB 188, 
in the current session of the Unicameral which 
would amend the UCC §2-104 definition of merchant 
to include farmers, as follows: 

(1) "Merchant" means a person including 
a farmer, who deals in goods of the kind, 
or otherwise by his or her occupation 
holds himself or herself out as having 
knowledge or skill peculiar to the 
practices or goods involved in the 
transaction or to whom such knowledge or 
skill may be attributed by his or her 
employment of an agent or broker or other 
intermediary who by his or her occupation 
holds himself or her self out as having 
such knowledge or skill. 
C. Judicial Admissions that an Oral Contract 

was in Fact Made. 
A third exception to the statute of 

frauds is that found in §2-201(3)(b), which 
provides: 

if the party against whom enforcement is 
sought admits in his pleading, testimony 
or otherwise in court that a contract for 
sale was made, but the contract was not 
enforceable under this provision beyond 
the quantity of goods admitted; ... 
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The Nebraska Supreme Court addressed this 
section of the UCC in VJilke v. Holdredge Coop., 200 
Neb. 803, 265 N.W.2d 672 (1978). The plaintiff 
farmer raised the statute of frauds as a defense to 
defendant's counterclaim for breach of an oral 
contract for sale of grain. The Coop did not have 
a written confirmation to rely on under §2-201(2), 
but it did have a letter from the farmer's lawyer 
which tended to indicate that a contract had indeed 
been made. The Coop introduced the letter into 
evidence and argued that it was an admission within 
the meaning of §2-201(3)(b). 

The Nebraska Supreme Court held that the 
letter did not meet the §2-201(3)(b) requirements, 
even though it might be an admission that the 
contract was made, because it was not made in court 
within the meaning of that section. The only 
admissions which will satisfy §2-201(3)(b) , the 
court stated, are those made during the course of 
judicial proceedings, for example, in the farmer's 
pleadings, deposition or in court testimony, or by 
the farmer introducing the item into evidence. 

For other cases on this exception in cases 
involving farmers, see e.g. Packwood Elevator Co. 
v. Heisdorffer. 260 N.W.2d 543 (Iowa 1977) (in 
pleadings); Quad County Grain, Inc. v. Poe, 202 
N.W,2d 118 (Iowa 1972) (in court); Cargill, Inc. v. 
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Hale, 537 S.W.2d 667 (Mo. App. 1976) (in 
deposition). 

One of the most interesting uses of this 
exception has been as a means of avoiding a defen-
dant's motion for summary judgment on the basis of 
the statute of frauds where no other exception was 
applicable. Even though the defendant raised the 
statute as an affirmative defense in the pleadings, 
and no discovery had been made at the time the 
motion was made, some cases have denied summary 
judgment motions on the basis of §2-201(3)(b). The 
idea was that while the defendant had not yet made 
a judicial admission, the plaintiff should have a 
chance to depose the defendant to see if he would 
admit under oath what he had previously denied. 
See M & M Farm Services v. Callison, 285 N.W.2d 271 
(Iowa 1979); Johnson v. Ward, 265 N.W.2d 746 (Iowa 
1978); U.R.S.A. Farmers Cooperative Co. v. Trent, 
58 111. App. 3d 930, 374 N.E.2d 1123 (111. App. 
1978); Garrison v. Piatt, 147 S.E.2d 374 (Ga. App. 
1966). Not all courts agree that the plaintiff is 
entitled to get to the responsive pleading or 
discovery stages, though. One court recently said 
such a rule would make the defense useless. See 
Simmons Oil Corp. v. Bulk Sales Corp., 498 F. Supp. 
457 (D.N.J. 1980). 
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LB 117 LB 117 

LEGISLATURE OF NEBRASKA 

EIGHTY-EIGHTH LEGISLATURE 

FIRST SESSION 

Legislative Bill 117 

Introduced by Vickers, 38; Sieck, 24; Carsten, 2 

This bill introduced on behalf of: People involved in 

Agriculture 

Read first time January 11, 1983 

Committee: Banking, Commerce & Insurance 

A BILL 

1 FOR AN ACT to amend section 9-307, Uniform Commercial 

2 Code, relating to secured transactions; to change 

3 provisions relating to the'protection of buyers; 

4 and to repeal the original section. 

5 Be it enacted by the people of the State of Nebraska, 
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LB 117 LB 117 

1 Section 1. That section 9-307, Uniform 

2 Commercial Code, be amended to read as follows: 

3 9-307. Protection of buyers of goods. 

4 (1) A buyer in ordinary course of business 

5 (subsection (9) of section 1-201) including ether than a 

6 person buying farm products or farm equipment from a 

7 person engaged in farming operations takes free of a 

8 security interest created by his or her seller even though 

9 the security interest is perfected and even though the 

10 buyer knows of its existence. 

11 (2) In the case of consumer goods, a buyer takes 

12 free of a security interest even though perfected if he or 

13 she buys without knowledge of the security interest, for 

14 value and for his or her own personal, family or household 

15 purposes unless prior to the purchase the secured party 

15 has filed a financing statement covering such goods. 

17 (3) A buyer other than a buyer in ordinary course 

18 of business (subsection (1) of this section) takes free of 

19 a security interest to the extent that it secures future 

20 advances made after the secured party acquires knowledge 

21 of the purchase. 

22 (4) A commission merchant who sells livestock or 

23 agricultural products for another for a fee or commission 

24 shall not be liable to the holder of a perfected security 

25 interest in such products, if the sale is made in the 

25 ordinary course of business. 
2 7 Sec. 2. That original section 9-307, Uniform 
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Commercial Code, is repealed. 


