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I. The Farmer and the Statute of Frauds. 
Other speakers on this program have pointed out the 

to which the Uniform Commercial Code is losing un-
iformity, through nonuniform amendments, variant interpre-
tations of uniform provisions, and adoption of state and 
federal legislation, especially consumer protection 
which override UCC provisions. One area where variant 
interpretations' of uniform provisions have been especially 

: the stati noticeable and troublesome is the application of the statute 
of frauds to oral contracts between farmers and buyers of 

products. 

Article Two's statute of frauds is found in section 2-201, 
which provides: 

§ 2-201. Formal Requirements; Statute of Frauds 
(1) Except as otherwise provided in this 
section a contract for the sale of goods 
for the price of $500 or more is not en-
forceable by way of action or defense unless 
there is some writing sufficient to indicate 
that a contract for sale has been made 
between the parties and signed by the party 
against whom enforcement is sought or by 
his authorized agent or broker. A writing 
is not insufficient because it omits or 
incorrectly states a term agreed upon but 
the contract is not enforceable under this 
paragraph beyond the quantity of goods shown 
in such writing. 

(2) Between merchants if within a reasonable 
time a writing in confirmation of the contract 
and sufficient against the sender is received 
and the party receiving it has reason to know 
its contents, it satisfies the 
of subsection (1) against such party 
written notice of objection to its contents 
is given within 10 days after it is received. 
(3) A contract which does not satisfy the 
requirements of subsection (1) but which is 
valid in other respects is enforceable 

(a) if the goods are to be specially 
manufactured for the buyer and are not 
suitable for sale to others in the 
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ordinary course of the seller's 
business and the seller, before notice 
of repudiation is received and under 
circumstances which reasonably in-
dicate that the goods are for the buyer, 
has made either a substantial beginning 
of their manufacture or commitments 
for their procurement? or 

(b) if the party against whom enforce-
ment is sought admits in his pleading, 
testimony or otherwise in court that a 
contract for sale was made, but the 
contract is not enforceable under this 
provision beyond the quantity of goods 
admitted; or 

(c) with respect to goods for which pay-
ment has been made and accepted or which 
have been received and accepted (Sec. 2-606) . 

Very often, because of the distances between farmers " 
and the buyers of their livestock and produce, contracts for 
the sale and future delivery of the farmer's stock or crops 
are made orally, so that there is no writing sufficient to 
satisfy even the minimal requirements of subsection 1 of *2-
2-201. Those requirements are that the writing evidence a 
contract for the sale of goods, specify a quantity and carry 
the signature of the party against whom enforcement of the 
contract is sought. Where subsection one of 2-201 cannot be 
satisfied regarding a contract for the sale of goods priced 
at $500 or more, the contract will be unenforceable unless 
some exception to the statute of frauds applies to the facts 
in question. 

Section 2-201 itself lists several exceptions in subsections 
(2) and (3), allowing enforcement'where a written confirmation 
has been sent and not objected to in a contract between 
merchants, where the seller has made a substantial start on 
goods to be specially made for the buyer which are not 
suitable for sale to other, where the party attempting to 
avoid the contract makes a judicial admission that the 
contract was made, or where the contract has been partially 
performed. In addition, many cases have raised the question 
of whether reliance by the would-be buyer can estop a 
farmer from raising the statute of frauds. 

A. Reliance on the Oral Contract as a Bar to the Defense of 
the Statute of Frauds. 
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The question whether promissory estoppel could bar the 
defense of the statute of frauds under 2-201 was raised in 
Nebraska in Farmland Service Coop, Inc. v. Klein. 196 Neb. 
538, 244 N.W.2d 86 (1976). Farmer Klein allegedly agreed to 
sell the plaintiff Coop 90,000 bushels of corn under an oral 
contract. Since none of the section 2-201 exceptions were 
applicable, the plaintiff based its case on an estoppel 
argument. The argument was that when Farmer Klein agreed to 
sell Farmland Coop his corn, he should have expected that 
Farmland would rely on his promise to deliver the corn. 
Farmland did reasonably rely by making a binding contract to 
deliver the corn to a third party. In the interim between 
the making of the alleged contract and the time for delivery, 
the market price of corn had risen dramatically above the 
contract price. When Klein refused to deliver, Farmland 
could satisfy its resale contract only by purchasing other 
corn at the new higher market price. Since Farmer Klein 
should have foreseen that his promise could lead to such a 
result, the Coop argued, he should be estopped to raise the 
defense of the statute of frauds. 

The Kansas and South Dakota Supreme Courts had accepted 
similar arguments in similar cases. See Decatur Cooperative 
Ass'n. v. Urban, 219 Kan. 171, 547 P.2d 323 (1976); Farmers 
Elevator v. Lyle, 238 N.W.2d 290 (S.D. 1976). However, the 
Nebraska Supreme Court firmly rejected the view in Klein that 
reliance by one party on an oral contract for the sale of 
goods was sufficient to take the contract out of the statute 
of frauds. The court indicated that promissory estoppel 
was not one of the listed exceptions in 2-201. It pointed 
out that to recognize such an exception would virtually 
eliminate the defense, since all parties to oral contracts 
can be expected to rely on them. 

However, the Nebraska Supreme Court did indicate that 
the 2-201 list of exceptions might not be exclusive. It 
said in dicta that promissory estoppel was properly raised 
where the defendant had specifically promised not to raise 
some legal right or defense in the future, and gave the 
example of one who promised not to raise a statute of limitations 
defense and thereby induced the promisee not to meet a 
filing deadline. By analogy, the count seems to be suggesting 
that one would have to show an express promise not to raise 
the statute of frauds defense and reliance on that promise 
to bar use of Article Two's statute of frauds defense on the 
basis of promissory estoppel. 



The Nebraska Supreme Court reaffirmed that holding in 
Schott Grain Co. v. Rasmussen, 197 Neb. 267, 248 N.W. 2d 42 
(1976). With the exceptions noted above of Kansas and South 
Dakota, other courts ruling on the question have held that 
reliance on an oral contract, usually in the form of a 
would-be buyer making a resale contract with a third party, 
will not bar use of the statute of frauds defense by the 
seller under the alleged oral contract. See Jamestown Terminal 
Elevator, Inc. v. Heib, 247 N.W.2d 736 (N.D.1976); Farmers 
Elevator Ass'n. v. Cole, 239 N.W.2d 808 (N.D. 1976); Sacred 
Heart Farmers Cooperative Elevator v. Johnson, 232 Minn. 
921, 232 N.W.2d 921 (1975); Del Hayes & Sons, Inc. v. Mitchell, 

Minn. , 230 N.W.2d 588 (1975)-; Cox v. Cox, 
292 Ala. 106, 289 So. 2d 609 (1974). Cf. Robert Johnson Grain 
Co. v. Chemical Interchange Co., 541 F.2d 207 (8th Cir. 1976) 
(seller sues buyer who reneged on alleged oral "contract to 
purchase $5,000,000 of fertilizer after seller had->relied 
on contract) . See also, Comment, Promissory EstQffig&al May Not 
Be Asserted to Avoid Statute of Frauds, 11 Creig1r»li' L. Rev. 
12 (1977) ; Note, Promissory Estoppel, Equitable EfTtoppel and 
Farmer as a Merchant; The 1973 Grain Cases and the U.cyi' 
Statute of Frauds, 1977 Utah L. Rev. 59. * 

B. The Farmer as a Merchant for Purposes of the Statute of 
Frauds. 

In some oral contract cases involving farmers, the 
buyers have sent the farmer a written confirmation of the 
contract, usually a very short memorandum of the quantity, 
type of goods, price and sometimes delivery date signed by 
the sender. Such a memorandum would clearly be a sufficient 
writing to satisfy the 2-201 statute of frauds if the sender 
were to attempt to raise the defense. More often, though, 
it is the recipient who later raises the defense, and the 
sender who asserts that the writing, although not signed by 
the recipient, nevertheless satisfies the statute of frauds 
so that the contract may be enforced. 

This argument is based on 2-201(2), which provides: 

' § 2-201. Formal Requirements; Statute of Frauds 

(2) Between merchants if within a reasonable 
time a writing in confirmation of the con-
tract and sufficient against the sender is 
received and the party receiving it has rea-
son to know its contents, it satisfies the 
requirements of subsection (1) against such 
party unless written notice of objection to 
its contents is given within 10 days after it 
is received. 
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Assume that a farmer made an oral contract to sell 
10,000 bushels of corn to an elevator for delivery six 
months after date. The elevator sends the farmer a written 
confirmation of the contract three days later. The farmer 
never objects in writing or otherwise. When the delivery 
date comes, the farmer refuses to deliver, relying on the 
Statute of Frauds. After all, he never signed anything. 

Whether the farmer in this example can successfully 
defend a breach of contract suit depends on whether he 
qualifies as a merchant for purposes of 2-201(2). That 
section begins with the words "Between merchants" and it is 
only where both parties to the oral contract are merchants 
that mere failure to object to a timely memo in confirmation 
of a contract will bar the receipient from the statute of 

The term "merchant" is defined in the Code as: -
§ 2-104. 

(1) "Merchant" means a person who deals in 
goods of the kind or otherwise by his oc-
cupation holds himself out as having know-
ledge or skill peculiar to the practices 
or goods involved in the transaction or to 
whom such knowledge or skill may be attri-
buted by his employment of an agent or 
broker or other intermediary who by his 
occupation holds himself out as having such 
knowledge or skill. 

le courts have reached variant results on 
who only makes annual sales of crops or livestock he 

is a merchant for purposes of the statute of 
frauds. The Nebraska Supreme Court has not yet answered 
this question, although the issue was raised in Kimball 
County Grain Coop, v. Yung, 200 Neb. 233, 263 N.W.2d 818 
(1978). In Yung, the farmer allegedly made an oral contract 
to sell grain for future delivery to the plaintiff Coop. 
The plaintiff customarily made such agreements by phone and 
then if the farmer-sellers came into town, plaintiff would 
ask them to sign a written contract. Farmer Yung never 
stopped by the elevator, so about six months after the 
alleged oral contract was made, the Coop finally sent him a 
written confirmation of the contract. Yung did not object, 
but neither did he deliver the grain. When the Coop brought 
suit, Yung raised the statute of fraud defense, arguing that 
2-201(2) was not applicable because: 
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• 

i) As a farmer, he was not a merchant 
within the meaning of that section, and 

b) Even if he were a merchant, the con-
firmation was not sent within a reason-
able time after the making of the alleged 
oral contract, and so was of no force 
and effect. 

The court held for farmer Yung on the grounds that six 
months was as a matter of law not a reasonable time under 
2-201 (2). The majority did not reach the question whether 
Yung was a merchant who would have been bound by a timely 
memorandum. Two justices, however, wrote separate concurring 
opinions. Justice Brodkey, in his concurrence, argued that 
the court should not postpone discussion of so important a 
question. Justic Brodkey said that whether a particular , 
farmer is a merchant should be treated as a question of 
fact, and that in his view, generally farmers would be 
merchants for statute of frauds purposes even where they 
only make annual sales of their own crops. Justice Spencer, 
in his separate opinion, took the contrary view, writing: 

If the farmer bought products only for his 
own use and sold only the products he raised 
himself, regardless of how much knowledge 
he might have in those two activities, I 
would not consider him a merchant. 263 
N.W.2d at 825. 

The courts generally recognize that many farmers today 
are not uneducated tillers of the soil, but rather well 
educated agriculturalists who run their sometimes very large 
farms in a very business-like and scientific manner. However, 
perhaps because of the not entirely unrealistic belief that 
the principal buyers of farmer's products are much more able 
than the farmer to predict or even to manipulate and control 
the prices of those commodities, many courts have refused to 
hold that farmers are merchants for statute of frauds purposes. 
In such a case, a farmer can avoid an oral contract which, 
by the time for delivery, is disadvantageous to him due to 
interim price fluctuations. These concerns are usually not 
articulated in the opinions, but they may well underlie what 
otherwise often seem extraordinarily narrow constructions 
of the term merchant when farmers are involved. 

For example, it has often been held when farmers are 
involved that the first prong of 2-104's definition of 
merchant, one who deals in goods of the kind, requires a 
showing that one regularly buys and sells the goods of 
others, rather than just annually selling one1s own crop. 
See, e.g. Sand Seed Service, Inc. v. Poeckes, 249 N.W.2d 
663 (Iowa 1977); Decatur Cooperative Ass'n v. Urban, 
547 P.2d 323 (Kan. 1976); Lish v. Compton, 547 P.2d 223 
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II 
(Utah 1976); Loeb & Co., Inc. v. Schreiner, 294 Ala. 722, 
321 So. 2d 199 (1975); Cook Grains v. Fallis, 239 Ark. 962, 
395 S.W.2d 555 (1965). 

Other cases have held that the question is usually one 
of fact, and that even if a farmer only sells his own crop, 
he can be considered as dealing in goods and thus be a 
merchant for purposes of the statute of frauds. It has been 
pointed out that the definition of merchant contains no 
special exception for farmers, which other sections of the 
UCC frequently do. Furthermore, the large quantities and 
dollar amounts involved arguably remove many farmers from 
the category of "casual or inexperienced sellers" which the 
comments indicate were intended to be excluded. Comment 1 
to UCC 2104. See Continental Grain Co. v. Brown, 19 UCC Reg. 
52 (W.D. Wis. , 1976) ; ConH!nintal~Grain Co7~v7~"Harbach, 
400 F. Supp. 695. (N.D. I11TT975); Nelson v. Union Equity 
Coop Exchange, 548 S.W.2d 352 (Tex. 1977): Sierens v. Clausen, 
60 111. 20 585, 328 N.E.2d 559 (1975); Rush Johnson Farms, Inc. 
v. Missouri Farmers Ass' n, 555 S.W. 2d 61 (Mo. App. 1977) ; 
Campbell v. Yokel, 20 111. App. 30 702, 313 N.E.2d 628 
(1974); Ohio Grain Co. v. Swisshelm, 40 Ohio App. 2d 203, 
318 N.E.2d 428 (1973). 

Often, where the court has held that the farmer-merchant 
issue is one of fact, the second prong of the 2-104 (1) 
merchant definition has been examined. That clause refers 
to one who by his occupation holds himself out as having 
knowledge of or skill in the goods or practices involved in 
the transaction. The comments to 2-104 indicate that where 
the merchant definition is involved for statute of frauds 
purposes, knowledge of the practices involved such as the 
simple business practices of answering mail, is more relevant 
perhaps than dealing in the goods. The comments suggest 
that for this purpose, many persons and entities, even those 
who do not regularly deal in the goods involved, ought to be 
treated as merchants. Accord, Continental Grain Co. v. Brown, 
19 UCC Rep. 52 (W.D. Wis. 1976). 

Those cases relying on knowledge of the practices to 
hold farmers can be merchants have generally looked to 
whether the farmer was familiar with agricultural marketing 
methods and the futures markets. See e.g. Continental Grain 
Co. v. Harbach, 400 F. Supp. 695 (N.D. 111."19751 ; Sier<sns 
v. Clausen, 60 111. 2d 585, 328 N.E.2d 559 (1975); Rush Johnson 
Farms, Inc. v. Missouri Farmers Ass'n, Inc., 555 S.W.2d 61 
(Mo. App. 1977); Currituck Grain Inc. v. Powell, 28 N.C. 
App. 563, 222 S.E. 2d 1 (1976); Ohio Grain Co. v. Swisshelm, 
40 Ohio App. 2d 203, 318 N.E.2d 428 (1973). : " ' 
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C. Judicial Admissions that an Oral Contract Was in Fact Made. 
A third exception to the statute of frauds is that 

found in 2-201(3) (b), which provides: 

if the party against whom enforcement is 
sought admits in his pleading, testimony 
or otherwise in court that a contract for 
sale was made, but the contract is not 
enforceable under this provision beyond 
the quantity of goods admitted; 

The Nebraska Supreme Court addressed this section of 
the Code in Wilke v. Holdredge Coop., 200 Neb. 803, 265 
N.W.2d 672 (1978). The plaintiff farmer raised the statute 
of frauds as a defense to defendant's counterclaim for 
breach of an oral contract for sale of grain. The Coop did 
not have a written confirmation to rely on under 2-201 (2), 
but it did have a letter from the farmer's lawyer which 
tended to indicate that a contract had indeed been made. 
The Coop introduced the letter into evidence and argued that 
it was an admission within the meaning of 2-201 (3) (b). 

The Nebraska Supreme Court held that the letter did not 
meet the 2-201 (3) (b) requirements, even though it might be 
an admission that the contract was made, because it was not 
made in court within the meaning of that section. The only 
admissions which will satisfy 2-201(3)(b), the court stated, 
are those made during the course of judicial proceedings, 
for example, in the farmer's pleadings, deposition or in 
court testimony, or by the farmer introducing the item into 

For other cases on this exception in cases involving 
farmers, see e.g. Packwood Elevator Co. v. Heisdorffer, 
260 N.W.2d 543 (Iowa 1977) (in pleadings); Quad County Grain, 
Inc. v. Poe, 202 N.W.2d 118 (Iowa 1972)(in court); Cargill 
Inc. v. Hale, 537 S.W.2d 667 (Mo. App. 1976) (in deposition). 

One of the most interesting uses of this exception has 
been as a means of avoiding a defendent1s motion for summary 
judgment on the basis of the statute of frauds where no 
other exception was applicable. Even though the defendant 
had denied the contract in the pleadings, and no discovery 
had been made at the time the motion was made, some cases 
have denied the motion on the basis of 2-201(3)(b). The 
idea was that while the defendant had not yet made a judicial 
admission, the plaintiff should have a chance to depose him 
to see if he would admit under oath what he had denied in 
the pleadings. See U.R.S.A. Farmers Cooperative Co. v. Trent, 

111. App. , 374 N.E.2d 1123 (111 App. 1978) ; 
Garrison v. Piatt, 147 S.E.2d 374 (Ga. App. 1966). 
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II. Disclaimer of Warranties Nebraska's Non-Uniform 
Legislation and Usage of Trade 

Section 2-316 of the UCC provides several methods by 
which a seller can disclaim implied warranties of merchant-
ability and fitness for a particular purpose. In addition 
to express disclaimer or use of language such as "as is," 
the Code provides: 

an implied warranty can also be excluded 
or modified by course of dealing or course 
of performance or usage of trade. 
UCC 2-316 (3) (c). 

Usage of trade is defined as 

... any practice or method of dealing 
having such regularity of observance in 
a place, vocation or trade as to justify 
an expectation that it will be observed 
with respect to the transaction in 
question. The existence and scope of such 
a usage are to be proved as facts. 
UCC 1-205 (2). 

Sellers who have not made adequate disclaimers of 
warranty under other parts of 2-316 have often succeeded, 
especially in agricultural equipment, livestock, and seed 
sales, in showing that the usage or custom of their trade 
was to give no implied warranties, or to give only a much 
more limited warranty than would otherwise be implied by 
operation of Law. See e.g., Fear Ranches v. Berry, 470 F.2d 
905 (10th Cir. 1972TT~afffd on rehearing, 503 F.2d 953 
(brucellosis in breeding cattle); Torstenson v. Melcher, 
195 Neb. 764, 241 NW 2d 103 (1976)(breeding capacity of 
bull); Spurgeon v. Jamieson Motors, 521 P. 2d 924 (Mont. 
1974) (used farm equipment); R.D. Lowrance, Inc. v. Peterson, 
185 Neb. 679, 178 N.W. 2d 277 (1970)(disease in cattle). 
Compare Rusheamp v. Hog Builders, Inc., 192 Neb. 168, 219 NW 
2d 750 (1974)(disease in hogs). 

The Nebraska Unicameral has foreclosed the issue of 
whether disease in certain livestock breaches either the 
implied warranties of merchantability or fitness for a 
particular purpose by adopting a nonuniform amendment to 
2-316, which provides: 

with respect to the sale of cattle, hogs, 
and sheep, there shall be no implied war-
ranty that the cattle, hogs and sheep are 
free from disease. 
Rev. Stat. Neb. 90-2-316(3)(d)(1978 Supp.). 
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Thus, a livestock purchaser in Nebraska who needs a 
guarantee that the animals are free from some or all diseases 
should insist that the sales agreement contain an express 
warranty from the seller to that effect. An express warranty 
would not be affected by the statute just quoted, and would 
not be defeated by evidence of a contrary usage of trade. 
Even in the sale of other livestock not covered by 90-2-316 
(3)(d), insistence on an express warranty will eliminate the 
need to prove that the seller was a merchant, a prerequisite 
to reliance on the warranty of merchantability. 

An example of the controversies that can arise in the 
absence of such non-uniform legislation is Fear Ranches v. Berry, 
470 F.2d 905 (10th Cir. 1972), aff'd on rehearing, 503 F.2d 
953. In Fear Ranches, a Wyoming rancher purchased cattle in 
New Mexico from a seller who had previously sold only to 
packers. The buyer never told the seller that he intended 
to use the cattle for breeding purposes rather than slaughter, 
and there were no express warranties of freedom from disease. 
Several months after delivery, the cattle were found infected 
with brucellosis. While that disease does not affect growth 
or make cattle for human consumption, it does,make cattle 
unfit for breeding by causing a high rate of abortions. 

The buyer sued the seller for breach of the implied 
warranty of merchantability. The Tenth Circuit held that 
presence of the disease at time of delivery did not necessarily 
make the cattle unmerchantable, since they were still suited 
for feeding and slaughter, the usual uses of cattle sold in that 
trade. It remanded the case for evidence as to the usage of 
the trade in cattle in New Mexico, so that the trial court 
could determine whether by custom there was an implied 
warranty that cattle would be free of this disease. 

III. Farms Products Under Article Nine. 
A. Classification of Collateral. 

Under Article Nine on Secured Transactions, goods are 
divided into four classificationss consumer products, 
equipment, inventory, and farm products. 9-109. The 
classification of goods serving as collateral for a security 
agreement depends on the use to which the debtor puts the 
goods. See First State Bank v. Maxfield, 485 F.2d 71 (10th 
Cir. 1973)(Nebraska Law). The classification is significant 
for many purposes. It determines whether a financing statement 
is necessary to perfect the security interest, 9-302, and 
if so, where the filing should be made, 9-104. It also 
determines whether certain purchasers can take the goods 
free of the security interest, 9-307, as well as having an 
impact on priority between creditors with security interests 
in the same collateral, 9-312. 
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Section 9-109 (3) provides that goods are farm products 

... if they are crops or livestock or 
supplies used or produced in farming 
operations or if they are products of 
crops or livestock in their unmanufact-
ured states (such as ginned cotton, 
wool-clip, maple syrup, milk and eggs), 
and if they are in the possession of 
a debtor engaged in raising, fattening, 
grazing or other farming operations. 
If goods are farm products they are 
neither equipment nor inventory; 

Thus, livestock, products of livestock, crops and 
supplies such as fertilizer, seed and feed can all fall 
into the classification of farm products. However, such 
goods are farm products under 9-109(3) only if they are in 
the possession of a debtor engaged in raising, fattening, 
grazing or other farming operations." This would indicate, 
for example, that feedlot cattle are farm products rather 
than inventory if the feedlot owner is the debtor, since 
fattening operations are covered in 9-109(3). Swift & 
Co. v. Jamestown National Bank, 426 F.2d 1099 (8th Cir. 1970). 

Sometimes, one can run into difficulty where the facts 
would support a finding that an individual debtor engages in 
two distinct businesses, for example cattle breeding and 
shorter-term speculation in trading cattle. This was the 
case in First State Bank v. Maxfield, 485 F. 2d 71 (10th 
Cir. 1973), where a western Nebraska farmer signed a security 
agreement giving the bank a security interest in "cattle 
used in farming operations." The trial court found that 
this did not cover all the debtor's cattle, since he used 
some cattle for breeding (these were covered), but he regularly 
bought and sold other cattle as a trader. These trading 
cattle, which were never intended by the debtor to become 
part of his longer term herd, were held not covered by the 
financing statement. The court indicated that the trading 
cattle were inventory, while the breeding cattle were farm 
products, even though both were in the possession of a 
debtor unquestionably engaged in farming operations. 

Where there is any reason to foresee such a result, it 
is best to file financing statements covering the cattle in 
the proper places for both farm products and inventory, if 
under state law those places are not the same. In Nebraska, 
no double filing would be needed since the place to file for 
both classes of collateral is with the County Clerk in the 
county where the debtor resides. Neb. Rev. Stat. 90-9-401 (1) . 
In Iowa, the filing would be with the Secretary of State in 
either case. Iowa Code Ann 554.9401 (1) . 
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In a case like Maxwell, supra, it would also be wise 
not to qualify the description of the cattle as was done 
there unless the parties really intended that the security 
interest cover only part of the cattle owned rather than all 

collateral without 
party, and if no other provision of Article 

of the sale. Let us assume for the 

subject to the security 
of Article Nine applies to his 

off the 
Collateral 

of Article cut—off 
is 9-307 (1) , 

§ 9-307. Protection of 
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Since B bought farm products from a farmer, rather than 
inventory from a dealer, 9-307 (1) does not cut off SP's 
security interest. 

Third, assume that after SP loaned F money and was 
granted a security interest in F's crop, which SP perfected, 
F sold his crop to D. While D might qualify as a buyer in 
ordinary course, D would nonetheless not take free of the 
security interest because he bought farm products from a 
farmer. Now, suppose that D resells that same corn to B. 
In D's hands, of course, the corn is inventory, not farm 
products under 9-109. (Remember that farm products retain 
that character only so long as they are the possession of a 
debtor engaged in farming operations - 9-109(3)). This time, 
as in the first example above, B is buying inventory from a 
dealer. However, this time B will not take the goods free 
of SP's security interest. B has run into 9-307(1)'s limitation 
that the security interest must have been created by B's seller 
D. Here, the security interest was created by the remote seller 
F, rather than the person with whom B dealt, and 9-307(1) is 
no help. 

In a case like the third example, there is certainly 
potential for unfair surprise to B. First, B would assume 
that he was protected from security interests in buying from 
a dealer rather than a farmer. Second, even if B decided to 
check the files for financing statements, he would normally 
check only for those indexed under his seller1s name D. B 
usually would not know the names of D's suppliers such as F 
unless D volunteered the information, and yet the crucial 
filing in this case will be indexed under F's name, not D's, 
since F is the debtor under the relevant security agreement. 
For examples of unhappy buyers caught in just such a trap, 
see Baker Production Credit Ass 'n v. Long Creek Meat Co., 266 • 
Ore. 643, 513 P. 2d 112FTl9firr~Gixde^ 
Ass'n v. Lannon, 186 Neb. 668, 186 N.W. 2d 99 (1971). 

2. Sales of Farm Products Collateral Authorized By Secured Party. 

The discussion until now has proceeded on the assumption 
that sale of the collateral was unauthorized by the secured 
party. Because of the limited protection given to buyers of 
farm products directly or indirectly from farmers under 9-307(1), 
such buyers often attempt to show under 9-306 (2) that the 
secured party in fact authorized the sale and thus that the 
security interest is cut off by sale and attaches only to proceeds. 

Section 9-306 (2) provides that the secured party's authori-
zation of sale which cuts off his security interest can be made 
either "in the security agreement or otherwise." Where the 
security agreement either expressly prohibits sale or is silent 
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on the subject, some lively controversies have arisen over 
how authorization may be shown under the "or otherwise" words 
of 9-306 (2). 

Frequently, courts have found that a secured party has 
impliedly authorized sale of the collateral where the debtor 
has previously sold collateral, and the secured party has not 
objected. Even where the security agreement expressly prohibits 
sale, such a course of dealing or course of performance may 
be held as a modification of the agreement or a waiver by the 
secured party of such defaults under 2-209. Furthermore, where 
a debtor is permitted by his secured party to dispose of 
collateral with apparent freedom, third parties may reasonably 
be misled into the belief that sale is permitted. It is argu-
ably inequitable to allow a secured party to enforce his 
security interest against a buyer misled by the secured party's 
prior failure to police his debtor1s dealings in the collateral. 
For cases finding authorization to sell based on the conduct 
of the secured party, see e.g. United States V. Central Livestock 
Ass'n, 349 F. Supp. 1033 (D.N.D. 1972) ; Hedrick Savings Bank 
v. Myers, 229 N.W.2d 252 (Iowa 1975); Planters Production Credit 
Ass'n V.' Bowles, 256 Ark. 1963, 511 S.W.2d 645 (1974); Lisbon 
Bank & Trust Co. v. Murray, 206 N.W.2d 96 (Iowa 1973); Clovis 
National Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967). 
C.f. Central Washington Production Credit Ass'n v. Baker, 11 
Wash. App. 17, 521 P.2d 226 (1974). 

On the other hand, the majority of courts have been 
reluctant to find that a secured party's course of conduct 
can modify or waive the express terms of a security agreement 
covering farm products. For example, in Garden City Production 
Credit Ass'n v. Lannan, 186 Neb. 668, 186 N.W.2d 99 (1971), 
the Nebraska Supreme Court held that an express prohibition of 
sale in the written security agreement was not overriden where 
the farmer-debtor had repeatedly sold some of the collateral, 
cattle, and the secured party had known of and never objected 
to such sales. The court relied in part on Section 2-208 of 
the UCC which provides: 

§ 2-208. Course of Performance or 
Practical Construction 

(1) Where the contract for sale 
involves repeated occasions for 
performance by either party with 
knowledge of the nature of the 
performance and opportunity for 
objection to it by the other, any 
course of performance accepted or 
acquiesed in without objection 
shall be relevant to determine the 
meaning of the agreement. 
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(2) The express terms of the 
agreement and any such course of 
performance, as well as any course 
of dealing and usage of trade, shall 
be construed whenever reasonable as 
consistent with each other; but when 
such construction is unreasonable, 
express terms shall control course 
of performance and course of per-
formance shall control both course 
of dealing and usage of trade 
(Section 1-205). 

(3) Subject to the provisions of 
the next section on modification 
and waiver, such course of performance 
shall be relevant to show a waiver or 
modification of any term inconsistent 
with such course of performance. 

The opinion referred particularly to 2-208(2) which says 
that where the course of dealing or performance between the 
parties cannot be construed as consistent with the express 
terms of the contract, then the express terms control. While 
2-208(2) does so provide, all that means in our context is 
that the written agreement does in fact prohibit sale. It does 
not answer the question whether the conduct in question operates 
under subsection 3 of 2-208 and section 2-209 as a modification 
of that prohibition or a waiver, an "or otherwise" authorization 
under 9-306 (2) . 

For other cases finding the secured party1s conduct insuf-
ficient to serve as implicit authorization of sale, see United 
States v. E.W. Savage & Sons, 343 F. Supp. 123 (D.S.D. 1972), 
aff'd 475 F. 2d 305 (8th Cir. 1973); Farmers State Bank v. 
Edison Non-Stock Coop Ass'n, 190 Neb. 789, 212 N.W.2d 625 
(1973); Baker Production Credit Association v. Long Creek Meat 
Co., 266 Ore. 643, 513 P.2d 1129 (1973); Colorado Bank & Trust 
Co. v. Western Slope Investment, Inc•, 539 P.2d 501 (Colo. App. 
1975). 

C. Purchase Money Security Interests in Livestock. 
Classification of collateral as farm products rather than 

as inventory under Article Nine benefits the secured creditor 
in conflicts with purchasers of the collateral, as was shown 
above. However, that same classification can disadvantage a 
lender against livestock who comes into conflict with a second 
secured party claiming a purchase money security interest in 
some or all of the same cattle. 
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Normally, security interests in the same collateral rank 
according to date of filing, if both, were perfected in that 
fashion. 9-312(5). However, purchase money security interests 
(PMSI) are permitted in some cases to obtain priority over other 
security interests in the same collateral which were filed 
before the PMSI came into existence and was perfected. 

Normally, the conflicting security interests in question 
would be an earlier filed security interest with an after-acquired 
property clause, and a subsequent PMSI. When the new inventory, 
equipment or farm products covered by the PMSI come into the 
hands of the debtor, the earlier security interest attaches 
to that same collateral by virtue of the after-acquired property 
clause. 

Where the collateral involved is classified as inventory 
under 9-109, the PMSI takes priority over the other 
security interest only if the purchase money lender notifies 
the other secured party in writing before the debtor obtains 
possession of the collateral, 9-312(3). Thus, the secured 
party who had been relying on his time of filing knows that he 
is about to lose his priority as to the new inventory, and he 
can take some steps to protect himself, perhaps forcing the 
debtor to reduce the amount outstanding, paying off the PMSI 
lender, getting a subordination agreement, calling his loan 
or taking possession of the collateral while he still has 
priority in all of it. 

On the other hand, if the collateral is classified as 
something other than inventory, for example, farm products, 
then a PMSI lender can obtain priority over earlier perfected 
security interests without ever giving notice to the earlier 
secured party, under 9-312 (4) which provides: 

(4) A purchase money security interest 
in collateral other than inventory has 
priority over a conflicting security 
interest in the same collateral or its 
proceeds if the purchase money security 
interest is perfected at the time the 
debtor receives possession of the col-
lateral or within ten days thereafter. 

The danger to the first secured party where the collateral 
is farm products, for example, livestock in a feelot, 

arises 
if the debtor, without the first secured party's knowledge, 
begins disposing of some of the cattle. If the farmer-debtor 
then replaces those cattle with other cattle bought on credit 
and subject to a PMSI, the first secured party would slowly 
or quickly lose his priority with no actual notice. Even if 
he regularly sent someone out to check the number of cattle on 
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the lot, he could not be sure that the cattle there were his 
rather than someone else's.. Of course, he could continually 
check the files, but by then it might be too late to have many 
cattle left which he could repossess. 

He would be forced to try to trace the cattle sold by the 
debtor, a more expensive and not always fruitful prospect where 
the sales may have taken place long before- they were discovered. 
Clark, The Agricultural Transaction: Livestock Financing, 11 
U.C.C. L.J. 102 (1978) . 

For an example showing that this is a real rather than 
hypothetical problem, see North Platte- State Bank v. Production 
Credit Ass'n, 189 Neb. 44, 200 N.W. 1 (1972). 
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I. The Farmer and the Statute of Frauds. 
Other speakers on this program have pointed out the 

to which the Uniform Commercial Code is losing un-
iformity, through nonuniform amendments, variant interpre-
tations of uniform provisions, and adoption of state and 
federal legislation, especially consumer protection 
which override UCC provisions. One area where variant 
interpretations' of uniform provisions have been especially 
noticeable and troublesome is the application of: tthhee statiu te 
of frauds to oral contracts between farmers and buyers of 

products. 

Article Two's statute of frauds is found in section 2-201, 
which provides: 

§ 2-201. Formal Requirements; Statute of Frauds 
(1) Except as otherwise provided in this 
section a contract for the sale of goods 
for the price of $500 or more is not en-
forceable by way of action or defense unless 
there is some writing sufficient to indicate 
that a contract for sale has been made 
between the parties and signed by the party 
against whom enforcement is sought or by 
his authorized agent or broker. A writing 
is not insufficient because it omits or 
incorrectly states a term agreed upon but 
the contract is not enforceable under this 
paragraph beyond the quantity of goods shown 
in such writing. 

(2) Between merchants if within a reasonable 
time a writing in confirmation of the contract 
and sufficient against the sender is received 
and the party receiving it has reason to know 
its contents, it satisfies the requirements 
of subsection (1) against such party unless 
written notice of objection to its contents 
is given within 10 days after it is received. 
(3) A contract which does not satisfy the 
requirements of subsection (1) but which is 
valid in other respects is enforceable 

(a) if the goods are to be specially 
manufactured for the buyer and are not 
suitable for sale to others in the 
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ordinary course of the seller's 
business and the seller, before notice 
of repudiation is received and under 
circumstances which reasonably in-
dicate that the goods are for the buyer, 
has made either a substantial beginning 
of their manufacture or commitments 
for their procurement? or 

(b) if the party against whom enforce-
ment is sought admits in his pleading, 
testimony or otherwise in court that a 
contract for sale was made, but the 
contract is not enforceable under this 
provision beyond the quantity of goods 
admitted; or 

(c) with respect to goods for which pay-
ment has been made and accepted or which 
have been received and accepted (Sec. 2-606) . 

Very often, because of the distances between farmers " 
and the buyers of their livestock and produce, contracts for 
the sale and future delivery of the farmer's stock or crops 
are made orally, so that there is no writing sufficient to 
satisfy even the minimal requirements of subsection 1 of *2-
2-201. Those requirements are that the writing evidence a 
contract for the sale of goods, specify a quantity and carry 
the signature of the party against whom enforcement of the 
contract is sought. Where subsection one of 2-201 cannot be 
satisfied regarding a contract for the sale of goods priced 
at $500 or more, the contract will be unenforceable unless 
some exception to the statute of frauds applies to the facts 
in question. 

Section 2-201 itself lists several exceptions in subsections 
(2) and (3), allowing enforcement'where a written confirmation 
has been sent and not objected to in a contract between 
merchants, where the seller has made a substantial start on 
goods to be specially made for the buyer which are not 
suitable for sale to other, where the party attempting to 
avoid the contract makes a judicial admission that the 
contract was made, or where the contract has been partially 
performed. In addition, many cases have raised the question 
of whether reliance by the would-be buyer can estop a 
farmer from raising the statute of frauds. 

A. Reliance on the Oral Contract as a Bar to the Defense of 
the Statute of Frauds. 
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The question whether promissory estoppel could bar the 
defense of the statute of frauds under 2-201 was raised in 
Nebraska in Farmland Service Coop, Inc. v. Klein. 196 Neb. 
538, 244 N.W.2d 86 (1976). Farmer Klein allegedly agreed to 
sell the plaintiff Coop 90,000 bushels of corn under an oral 
contract. Since none of the section 2-201 exceptions were 
applicable, the plaintiff based its case on an estoppel 
argument. The argument was that when Farmer Klein agreed to 
sell Farmland Coop his corn, he should have expected that 
Farmland would rely on his promise to deliver the corn. 
Farmland did reasonably rely by making a binding contract to 
deliver the corn to a third party. In the interim between 
the making of the alleged contract and the time for delivery, 
the market price of corn had risen dramatically above the 
contract price. When Klein refused to deliver, Farmland 
could satisfy its resale contract only by purchasing other 
corn at the new higher market price. Since Farmer Klein 
should have foreseen that his promise could lead to such a 
result, the Coop argued, he should be estopped to raise the 
defense of the statute of frauds. 

The Kansas and South Dakota Supreme Courts had accepted 
similar arguments in similar cases. See Decatur Cooperative 
Ass'n. v. Urban, 219 Kan. 171, 547 P.2d 323 (1976); Farmers 
Elevator v. Lyle, 238 N.W.2d 290 (S.D. 1976). However, the 
Nebraska Supreme Court firmly rejected the view in Klein that 
reliance by one party on an oral contract for the sale of 
goods was sufficient to take the contract out of the statute 
of frauds. The court indicated that promissory estoppel 
was not one of the listed exceptions in 2-201. It pointed 
out that to recognize such an exception would virtually 
eliminate the defense, since all parties to oral contracts 
can be expected to rely on them. 

However, the Nebraska Supreme Court did indicate that 
the 2-201 list of exceptions might not be exclusive. It 
said in dicta that promissory estoppel was properly raised 
where the defendant had specifically promised not to raise 
some legal right or defense in the future, and gave the 
example of one who promised not to raise a statute of limitations 
defense and thereby induced the promisee not to meet a 
filing deadline. By analogy, the count seems to be suggesting 
that one would have to show an express promise not to raise 
the statute of frauds defense and reliance on that promise 
to bar use of Article Two's statute of frauds defense on the 
basis of promissory estoppel. 



The Nebraska Supreme Court reaffirmed that holding in 
Schott Grain Co. v. Rasmussen, 197 Neb. 267, 248 N.W. 2d 42 
(1976) . With the exceptions noted above of Kansas and South 
Dakota, other courts ruling on the question have held that 
reliance on an oral contract, usually in the form of a 
would-be buyer making a resale contract with a third party, 
will not bar use of the statute of frauds defense by the 
seller under the alleged oral contract. See Jamestown Terminal 
Elevator, Inc. v. Heib, 247 N.W.2d 736 (N.D.1976); Farmers 
Elevator Ass'n. v. Cole, 239 N.W.2d 808 (N.D. 1976); Sacred 
Heart Farmers Cooperative Elevator v. Johnson, 232 Minn. 
921, 232 N.W. 2d 921 (1975); Del Hayes & Sons, Inc. v. Mitchell, 

Minn. , 230 N.W.2d 588 (1975)-; Cox v. Cox, 
292 Ala. 106, 289 So. 2d 609 (1974). Cf. Robert Johnson Grain 
Co. v. Chemical Interchange Co., 541 F.2d 207 (8th Cir. 1976) 
(seller sues buyer who reneged on alleged oral "contract to 
purchase $5,000,000 of fertilizer after seller had->relied 
on contract) . See also, Comment, Promissory Estffig&al May Not 
Be Asserted to Avoid Statute of Frauds, 11 Cr eighth" L. Rev. 
12 (1977) ; Note, Promissory Estoppel, ~ Equitable EfTtoppel and 
Farmer as a Merchant: The 1973 Grain Cases and the U.cyi' 
Statute of Frauds, 1977 Utah L. Rev, 59, * 
B. The Farmer as a Merchant for Purposes of the Statute of 
Frauds. 

In some oral contract cases involving farmers, the 
buyers have sent the farmer a written confirmation of the 
contract, usually a very short memorandum of the quantity, 
type of goods, price and sometimes delivery date signed by 
the sender. Such a memorandum would clearly be a sufficient 
writing to satisfy the 2-201 statute of frauds if the sender 
were to attempt to raise the defense. More often, though, 
it is the recipient who later raises the defense, and the 
sender who asserts that the writing, although not signed by 
the recipient, nevertheless satisfies the statute of frauds 
so that the contract may be enforced. 

This argument is based on 2-201(2), which provides: 

' § 2-201. Formal Requirements; Statute of Frauds 
(2) Between merchants if within a reasonable 
time a writing in confirmation of the con-
tract and sufficient against the sender is 
received and the party receiving it has rea-
son to know its contents, it satisfies the 
requirements of subsection (1) against such 
party unless written notice of objection to 
its contents is given within 10 days after it 
is received. 
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Assume that a farmer made an oral contract to sell 
10,000 bushels of corn to an elevator for delivery six 
months after date. The elevator sends the farmer a written 
confirmation of the contract three days later. The farmer 
never objects in writing or otherwise. When the delivery 
date comes, the farmer refuses to deliver, relying on the 
Statute of Frauds. After all, he never signed anything. 

Whether the farmer in this example can successfully 
defend a breach of contract suit depends on whether he 
qualifies as a merchant for purposes of 2-201(2). That 
section begins with the words "Between merchants" and it is 
only where both parties to the oral contract are merchants 
that mere failure to object to a timely memo in confirmation 
of a contract will bar the receipient from the statute of 

The term "merchant" is defined in the Code as: -
§ 2-104. 

(1) "Merchant" means a person who deals in 
goods of the kind or otherwise by his oc-
cupation holds himself out as having know-
ledge or skill peculiar to the practices 
or goods involved in the transaction or to 
whom such knowledge or skill may be attri-
buted by his employment of an agent or 
broker or other intermediary who by his 
occupation holds himself out as having such 
knowledge or skill. 

le courts have reached variant results on 
who only makes annual sales of crops or livestock he 

is a merchant for purposes of the statute of 
frauds. The Nebraska Supreme Court has not yet answered 
this question, although the issue was raised in Kimball 
County Grain Coop, v. Yung, 200 Neb. 233, 263 N.W.2d 818 
(1978). In Yung, the farmer allegedly made an oral contract 
to sell grain for future delivery to the plaintiff Coop. 
The plaintiff customarily made such agreements by phone and 
then if the farmer-sellers came into town, plaintiff would 
ask them to sign a written contract. Farmer Yung never 
stopped by the elevator, so about six months after the 
alleged oral contract was made, the Coop finally sent him a 
written confirmation of the contract. Yung did not object, 
but neither did he deliver the grain. When the Coop brought 
suit, Yung raised the statute of fraud defense, arguing that 
2-201(2) was not applicable because: 
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i) As a farmer, he was not a merchant 
within the meaning of that section, and 

b) Even if he were a merchant, the con-
firmation was not sent within a reason-
able time after the making of the alleged 
oral contract, and so was of no force 
and effect. 

The court held for farmer Yung on the grounds that six 
months was as a matter of law not a reasonable time under 
2-201 (2). The majority did not reach the question whether 
Yung was a merchant who would have been bound by a timely 
memorandum. Two justices, however, wrote separate concurring 
opinions. Justice Brodkey, in his concurrence, argued that 
the court should not postpone discussion of so important a 
question. Justic Brodkey said that whether a particular , 
farmer is a merchant should be treated as a question of 
fact, and that in his view, generally farmers would be 
merchants for statute of frauds purposes even where they 
only make annual sales of their own crops. Justice Spencer, 
in his separate opinion, took the contrary view, writing: 

If the farmer bought products only for his 
own use and sold only the products he raised 
himself, regardless of how much knowledge 
he might have in those two activities, I 
would not consider him a merchant. 263 
N.W.2d at 825. 

The courts generally recognize that many farmers today 
are not uneducated tillers of the soil, but rather well 
educated agriculturalists who run their sometimes very large 
farms in a very business-like and scientific manner. However, 
perhaps because of the not entirely unrealistic belief that 
the principal buyers of farmer's products are much more able 
than the farmer to predict or even to manipulate and control 
the prices of those commodities, many courts have refused to 
hold that farmers are merchants for statute of frauds purposes. 
In such a case, a farmer can avoid an oral contract which, 
by the time for delivery, is disadvantageous to him due to 
interim price fluctuations. These concerns are usually not 
articulated in the opinions, but they may well underlie what 
otherwise often seem extraordinarily narrow constructions 
of the term merchant when farmers are involved. 

For example, it has often been held when farmers are 
involved that the first prong of 2-104's definition of 
merchant, one who deals in goods of the kind, requires a 
showing that one regularly buys and sells the goods of 
others, rather than just annually selling one1s own crop. 
See, e.g. Sand Seed Service, Inc. v. Poeckes, 249 N.W.2d 
663 (Iowa 1977); Decatur Cooperative Ass'n v. Urban, 
547 P.2d 323 (Kan. 1976); Lish v. Compton, 547 P.2d 223 
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(Utah 1976); Loeb & Co., Inc. v. Schreiner, 294 Ala. 722, 
II 321 So. 2d 199 (1975); Cook Grains v. Fallis, 239 Ark. 962, 

395 S . W. 2d 555 (1965) . 

Other cases have held that the question is usually one 
of fact, and that even if a farmer only sells his own crop, 
he can be considered as dealing in goods and thus be a 
merchant for purposes of the statute of frauds. It has been 
pointed out that the definition of merchant contains no 
special exception for farmers, which other sections of the 
UCC frequently do. Furthermore, the large quantities and 
dollar amounts involved arguably remove many farmers from 
the category of "casual or inexperienced sellers" which the 
comments indicate were intended to be excluded. Comment 1 
to UCC 2104. See Continental Grain Co. v. Brown, 19 UCC Reg. 
52 (W.D. Wis. , 1976) ; ConH! nintal~Grain Co7~v7~"Harbach, 
400 F. Supp. 695. (N.D. I11TT975) ; Nelson v. Union Equity 
Coop Exchange, 548 S.W.2d 352 (Tex. 1977): Sierens v. Clausen, 
60 111. 20 585, 328 N.E.2d 559 (1975); Rush Johnson Farms, Inc. 
v. Missouri Farmers Ass' n, 555 S.W. 2d 61 (Mo. App. 1977) ; 
Campbell v. Yokel, 20 111. App. 30 702, 313 N.E.2d 628 
(1974); Ohio Grain Co. v. Swisshelm, 40 Ohio App. 2d 203, 
318 N.E.2d 428 (1973). 

Often, where the court has held that the farmer-merchant 
issue is one of fact, the second prong of the 2-104 (1) 
merchant definition has been examined. That clause refers 
to one who by his occupation holds himself out as having 
knowledge of or skill in the goods or practices involved in 
the transaction. The comments to 2-104 indicate that where 
the merchant definition is involved for statute of frauds 
purposes, knowledge of the practices involved such as the 
simple business practices of answering mail, is more relevant 
perhaps than dealing in the goods. The comments suggest 
that for this purpose, many persons and entities, even those 
who do not regularly deal in the goods involved, ought to be 
treated as merchants. Accord, Continental Grain Co. v. Brown, 
19 UCC Rep. 52 (W.D. W i s 1976). 

Those cases relying on knowledge of the practices to 
hold farmers can be merchants have generally looked to 
whether the farmer was familiar with agricultural marketing 
methods and the futures markets. See e.g. Continental Grain 
Co. v. Harbach, 400 F. Supp. 695 (N7D. 111 ."19751 ; Sier<sns 
v. Clausen, 60 111. 2d 585, 328 N.E.2d 559 (1975); Rush Johnson 
Farms, Inc. v. Missouri Farmers Ass'n, Inc., 555 S.W.2d 61 
(Mo. App. 1977); Currituck Grain Inc. v. Powell, 28 N.C. 

App. 563, 222 S.E. 2d 1 (1976); Ohio Grain Co. v. Swisshelm, 
40 Ohio App. 2d 203, 318 N.E.2d 428 (1973). : " ' 
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C. Judicial Admissions that an Oral Contract Was in Fact Made. 
A third exception to the statute of frauds is that 

found in 2-201(3) (b), which provides: 

if the party against whom enforcement is 
sought admits in his pleading, testimony 
or otherwise in court that a contract for 
sale was made, but the contract is not 
enforceable under this provision beyond 
the quantity of goods admitted; 

The Nebraska Supreme Court addressed this section of 
the Code in Wilke v. Holdredge Coop. , 200 Neb. 803, 265 
N.W.2d 672 (1978). The plaintiff farmer raised the statute 
of frauds as a defense to defendant's counterclaim for 
breach of an oral contract for sale of grain. The Coop did 
not have a written confirmation to rely on under 2-201 (2) , 
but it did have a letter from the farmer's lawyer which 
tended to indicate that a contract had indeed been made. 
The Coop introduced the letter into evidence and argued that 
it was an admission within the meaning of 2-201 (3) (b) . 

The Nebraska Supreme Court held that the letter did not 
meet the 2-201 (3) (b) requirements, even though it might be 
an admission that the contract was made, because it was not 
made in court within the meaning of that section. The only 
admissions which will satisfy 2-201 (3) (b) , the court stated, 
are those made during the course of judicial proceedings, 
for example, in the farmer's pleadings, deposition or in 
court testimony, or by the farmer introducing the item into 

For other cases on this exception in cases involving 
farmers, see e.g. Packwood Elevator Co. v. Heisdorffer, 
260 N.W.2d 543 (Iowa 1977) (in pleadings); Quad County Grain, 
Inc. v. Poe, 202 N.W.2d 118 (Iowa 1972)(in court); Cargill 
Inc. v. Hale, 537 S.W.2d 667 (Mo. App. 1976) (in deposition). 

One of the most interesting uses of this exception has 
been as a means of avoiding a defendent1s motion for summary 
judgment on the basis of the statute of frauds where no 
other exception was applicable. Even though the defendant 
had denied the contract in the pleadings, and no discovery 
had been made at the time the motion was made, some cases 
have denied the motion on the basis of 2-201(3)(b). The 
idea was that while the defendant had not yet made a judicial 
admission, the plaintiff should have a chance to depose him 
to see if he would admit under oath what he had denied in 
the pleadings. See U.R.S.A. Farmers Cooperative Co. v. Trent, 

111. App. , 374 N.E. 2d 1123 (111 App. 1978) ; 
Garrison v. Piatt, 147 S.E.2d 374 (Ga. App. 1966). 
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II. Disclaimer of Warranties Nebraska's Non-Uniform 
Legislation and Usage of Trade 

Section 2-316 of the UCC provides several methods by 
which a seller can disclaim implied warranties of merchant-
ability and fitness for a particular purpose. In addition 
to express disclaimer or use of language such as "as is," 
the Code provides: 

an implied warranty can also be excluded 
or modified by course of dealing or course 
of performance or usage of trade. 
UCC 2-316 (3) (c) . 

Usage of trade is defined as 

.. . any practice or method of dealing 
having such regularity of observance in 
a place, vocation or trade as to justify 
an expectation that it will be observed 
with respect to the transaction in 
question. The existence and scope of such 
a usage are to be proved as facts. 
UCC 1-205 (2) . 

Sellers who have not made adequate disclaimers of 
warranty under other parts of 2-316 have often succeeded, 
especially in agricultural equipment, livestock, and seed 
sales, in showing that the usage or custom of their trade 
was to give no implied warranties, or to give only a much 
more limited warranty than would otherwise be implied by 
operation of Law. See e.g., Fear Ranches v. Berry, 470 F.2d 
905 (10th Cir. 1972TT~afffd o~ rehearing, 503 F.2d 953 
(brucellosis in breeding cattle); Torstenson v. Melcher, 
195 Neb. 764, 241 NW 2d 103 (1976) (breeding capacity of 
bull) ; Spurgeon v. Jamieson Motors, 521 P. 2d 924 (Mont. 
1974) (used farm equipment) ; R.D. Lowrance, Inc. v. Peterson, 
185 Neb. 679, 178 N.W. 2d 277 (1970) (disease in cattle) . 
Compare Rusheamp v. Hog Builders, Inc., 192 Neb. 168, 219 NW 
2d 750 (1974) (disease in hogs) . 

The Nebraska Unicameral has foreclosed the issue of 
whether disease in certain livestock breaches either the 
implied warranties of merchantability or fitness for a 
particular purpose by adopting a nonuniform amendment to 
2-316, which provides: 

with respect to the sale of cattle, hogs, 
and sheep, there shall be no implied war-
ranty that the cattle, hogs and sheep are 
free from disease. 
Rev. Stat. Neb. 90-2-316(3)(d)(1978 Supp.). 
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Thus, a livestock purchaser in Nebraska who needs a 
guarantee that the animals are free from some or all diseases 
should insist that the sales agreement contain an express 
warranty from the seller to that effect. An express warranty 
would not be affected by the statute just quoted, and would 
not be defeated by evidence of a contrary usage of trade. 
Even in the sale of other livestock not covered by 90-2-316 
(3) (d) , insistence on an express warranty will eliminate the 
need to prove that the seller was a merchant, a prerequisite 
to reliance on the warranty of merchantability. 

An example of the controversies that can arise in the 
absence of such non-uniform legislation is Fear Ranches v. Berry, 
470 F. 2d 905 (10th Cir. 1972), aff'd on rehearing, 503 F.2d 
953. In Fear Ranches, a Wyoming rancher purchased cattle in 
New Mexico from a seller who had previously sold only to 
packers. The buyer never told the seller that he intended 
to use the cattle for breeding purposes rather than slaughter, 
and there were no express warranties of freedom from disease. 
Several months after delivery, the cattle were found infected 
with brucellosis. While that disease does not affect growth 
or make cattle for human consumption, it does,make cattle 
unfit for breeding by causing a high rate of abortions. 

The buyer sued the seller for breach of the implied 
warranty of merchantability. The Tenth Circuit held that 
presence of the disease at time of delivery did not necessarily 
make the cattle unmerchantable, since they were still suited 
for feeding and slaughter, the usual uses of cattle sold in that 
trade. It remanded the case for evidence as to the usage of 
the trade in cattle in New Mexico, so that the trial court 
could determine whether by custom there was an implied 
warranty that cattle would be free of this disease. 

III. Farms Products Under Article Nine. 

A. Classification of Collateral. 

Under Article Nine on Secured Transactions, goods are 
divided into four classificationss consumer products, 
equipment, inventory, and farm products. 9-109. The 
classification of goods serving as collateral for a security 
agreement depends on the use to which the debtor puts the 
goods. See First State Bank v. Maxfield, 4 85 F.2d 71 (10th 
Cir. 1973) (Nebraska Law) . The classification is significant 
for many purposes. It determines whether a financing statement 
is necessary to perfect the security interest, 9-302, and 
if so, where the filing should be made, 9-104. It also 
determines whether certain purchasers can take the goods 
free of the security interest, 9-307, as well as having an 
impact on priority between creditors with security interests 
in the same collateral, 9-312. 
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Section 9-10 9 (3) provides that goods are farm products 

... if they are crops or livestock or 
supplies used or produced in farming 
operations or if they are products of 
crops or livestock in their unmanufact-
ured states (such as ginned cotton, 
wool-clip, maple syrup, milk and eggs), 
and if they are in the possession of 
a debtor engaged in raising, fattening, 
grazing or other farming operations. 
If goods are farm products they are 
neither equipment nor inventory; 

Thus, livestock, products of livestock, crops and 
supplies such as fertilizer, seed and feed can all fall 
into the classification of farm products. However, such 
goods are farm products under 9-109(3) only if they are in 
the possession of a debtor engaged in raising, fattening, 
grazing or other farming operations." This would indicate, 
for example, that feedlot cattle are farm products rather 
than inventory if the feedlot owner is the debtor, since 
fattening operations are covered in 9-109(3). Swift & 
Co. v. Jamestown National Bank, 426 F.2d 1099 (8th Cir. 1970). 

Sometimes, one can run into difficulty where the facts 
would support a finding that an individual debtor engages in 
two distinct businesses, for example cattle breeding and 
shorter-term speculation in trading cattle. This was the 
case in First State Bank v. Maxfield, 485 F. 2d 71 (10th 
Cir. 1973), where a western Nebraska farmer signed a security 
agreement giving the bank a security interest in "cattle 
used in farming operations." The trial court found that 
this did not cover all the debtor's cattle, since he used 
some cattle for breeding (these were covered), but he regularly 
bought and sold other cattle as a trader. These trading 
cattle, which were never intended by the debtor to become 
part of his longer term herd, were held not covered by the 
financing statement. The court indicated that the trading 
cattle were inventory, while the breeding cattle were farm 
products, even though both were in the possession of a 
debtor unquestionably engaged in farming operations. 

Where there is any reason to foresee such a result, it 
is best to file financing statements covering the cattle in 
the proper places for both farm products and inventory, if 
under state law those places are not the same. In Nebraska, 
no double filing would be needed since the place to file for 
both classes of collateral is with the County Clerk in the 
county where the debtor resides. Neb. Rev. Stat. 90-9-401 (1) . 
In Iowa, the filing would be with the Secretary of State in 
either case. Iowa Code Ann 554.9401 (1) . 
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In a case like Maxwell, supra, it would also be wise 
not to qualify the description of the cattle as was done 
there unless the parties really intended that the security 
interest cover only part of the cattle owned rather than all 
now owned or hereafter acquired by natural increase or 
otherwise. 

B. Buyers in Ordinary Course of Farm Products Collateral. 

Classification of a farmer's goods as farm products 
rather than inventory, even though the cattle, eggs, milk or 
grain are held for sale in the ordinary course of the farmer 
business, has an important impact on whether a buyer who 
purchases the collateral from the debtor can take the goods 

collateral without 
secured party, and if no other provision of Article 
provides 
collateral attaching 
to any proceeds of the sale. Let us assume for the present 
that the sales the 

collateral subject to the security interest unless some 
specific provision of Article Nine applies to his purchase 

off the security 
Collateral 

of Article cut—off 
is 9-307 (1) , 

§ 9-307. Protection of 

Section 9-307(1) protects a person who qualifies as a 
buyer in ordinary course, but only from security interests 
created by his seller, and then only if he does not purchase 
farm products from a person engaged in farming operations. 
Buyer in ordinary course of business is defined in 1-201(9), 
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... a person who in good faith and with-
out knowledge that the sale to him is in 
violation of the ownership rights or secu-
rity interest of a third party in the goods 
buys in ordinary course from a person in 
the business of selling goods of that kind 
but does not include a pawnbroker." "Buying" 
may be for cash or by exchange of other 
property or on secured or unsecured credit 
and includes receiving goods or documents 
of title under a pre-existing contract 
for sale but does not include a transfer 
in bulk or as security for or in total 
or partial satisfaction of a money debt. 

Essentially, 9-307(1) is aimed at purchasers of goods 
from a dealer's inventory. Inventory is often subject to a 
security interest, but it is unusual in such a case for sale 
of the goods to violate the terms of the security agreement. 
More commonly, a secured party financing inventory expects 
that the debtor will sell the goods and use the proceeds to 
reduce the loan and replenish the stock. Thus, a buyer of 
inventory might be aware that a security interest existed in 
the goods, and still reasonably believe that sale of those 
goods was authorized. Thus, under 9-307(1), most buyers of 
inventory will take the goods free of security interests in 
the goods, unless they run into one of the limitations on 
that section dealing with who created the security interest 
and farm products. 

If the goods the buyer buys are farm products and the 
"dealer" from whom he buys is a debtor engaged in farming 
operations, 9-307(1) does not cut off the security interest 
regardless of the buyer's good faith. Garden City Production 
Credit Credit Ass'n v. Lannan, 186 Neb. 668, 186 N.W.2d 99 
(1971) ; Overland National Bank v. Aurora Cooperative Elevator 
Co., 184 Neb. 843, 172 N.W.2d 786 (1969). The origin of 
this special protection for secured parties lending against 
farm products is obscure, but the rule was generally followed 
long before the Uniform Commercial Code was drafted. See 2 
G. Gilmore, Security Interests in Personal Property, §§ 
26.10, 26.11, 32 (1965); Note, Secured Interests in Growing 
and Future - Growing Crops Under the UCC, 49 Iowa L. Rev. page 1269 
(1964) . While the nineteenth century rule was generally in 
accord with 9-307(1) in protecting farm products financers 
against farm products buyers, Nebraska did adopt in 1889 the 
rule that a good faith purchaser took farm products free of 
perfected security interests of which he had no actual 
knowledge. Gillilan v. Kendall, 26 Neb. 82, 42 N.W. 281 
(1889). Forty-two years later, the court overruled Gillilan 
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and returned to the general rule that denies buyers of farm 
products the protection accorded buyers of inventory. 
Thomas v. Prairie Home Cooperative Co, 121 Neb. 603, 237 
N.W. 673 (1931). 

From time to time, there is pressure for change. After 
all, the farmer's livestock or crops are often held for sale 
just like the stock in trade of other businesses. In an 
economic sense, as opposed to legal definition, the farmer's 
beef cattle and corn and eggs are his inventory. Currently, 
however, the biggest obstacle to any change in the rule is 
the federal government, which directly or indirectly, is a 
primary source of secured loans to farmers. There is considerable 
uncertainty whether federal security interests in farm 
products are governed by the Code, which is state law, or by 
federal common law. See e.g., United States v. McCleskv 
Mills, Inc., 409 F. 2d 1216 f5th Cir. 1969); United States v. 
Carson, TT2" F. 2d 429 (6th Cir. 1967). So long as the federal 
rule and the UCC both mandate the same result in this area, 
the question of federal preemption can be avoided and federal 
legislation is not invited. 

When the rule that buyers of farm products from a farmer 
take subject to security interests in the collateral is com-
bined with the second 9-307(1) limitation, some real traps 
for the unwary and even for the wary can arise. Section 
9-307(1) allows a buyer to take free only of security interests 
created by his seller. If the security interest was not created 
by the person from whom the buyer purchased the goods, that is, 
if that seller is not the debtor under the relevant security 
agreement, then 9-307(1) will not aid the good-faith buyer 
of any type of collateral. Baker Production Credit Ass'n v. 
Long Creek Meat Co., 266 Ore. 643, 513 P. 2d 1129 (1973); 
Garden City Production Credit Ass'n v. Lannan, 186 Neb. 668, 
186 N.W.2d 97 (1971). 

To see how these limitations interact, work through the 
following examples. First, assume that Secured Party (SP) 
loans Dealer (D) money to purchase field corn, and D grants 
SP a security interest in that corn, which SP perfects. If D 
sells that corn to Buyer (B), B takes free of SP's interest 
even if sale was not authorized by SP, since the security 
interest was created by B's seller D and B did not buy farm 
products from a farmer; he bought inventory from a dealer in 
goods of that kind. 

Second, assume that instead of loaning money to D, SP 
loans money to Farmer (F) to finance F's field corn crop and 
F grants SP a security interest in that crop, which SP perfected. 
If F sells that corn to B, and if SP has not authorized the 
sale, B will take the corn subject to SP's security interest. 
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Since B bought farm products from a farmer, rather than 
inventory from a dealer, 9-307 (1) does not cut off SP's 
security interest. 

Third, assume that after SP loaned F money and was 
granted a security interest in F's crop, which SP perfected, 
F sold his crop to D. While D might qualify as a buyer in 
ordinary course, D would nonetheless not take free of the 
security interest because he bought farm products from a 
farmer. Now, suppose that D resells that same corn to B. 
In D's hands, of course, the corn is inventory, not farm 
products under 9-10 9. (Remember that farm products retain 
that character only so long as they are the possession of a 
debtor engaged in farming operations - 9-109(3)). This time, 
as in the first example above, B is buying inventory from a 
dealer. However, this time B will not take the goods free 
of SP's security interest. B has run into 9-307(1)'s limitation 
that the security interest must have been created by B's seller 
D. Here, the security interest was created by the remote seller 
F, rather than the person with whom B dealt, and 9-307(1) is 
no help. 

In a case like the third example, there is certainly 
potential for unfair surprise to B. First, B would assume 
that he was protected from security interests in buying from 
a dealer rather than a farmer. Second, even if B decided to 
check the files for financing statements, he would normally 
check only for those indexed under his seller1s name D. B 
usually would not know the names of D's suppliers such as F 
unless D volunteered the information, and yet the crucial 
filing in this case will be indexed under F's name, not D's, 
since F is the debtor under the relevant security agreement. 
For examples of unhappy buyers caught in just such a trap, 
see Baker Production Credit Ass 'n v. Long Creek Meat Co. , 266 • 
Ore. 643, 513 P. 2d 112FTl9firr~GixdeA 

Ass'n v. Lannon, 186 Neb. 668, 186 N.W. 2d 99 (1971). 

2. Sales of Farm Products Collateral Authorized By Secured Party. 

The discussion until now has proceeded on the assumption 
that sale of the collateral was unauthorized by the secured 
party. Because of the limited protection given to buyers of 
farm products directly or indirectly from farmers under 9-307(1), 
such buyers often attempt to show under 9-306 (2) that the 
secured party in fact authorized the sale and thus that the 
security interest is cut off by sale and attaches only to proceeds. 

Section 9-306 (2) provides that the secured party's authori-
zation of sale which cuts off his security interest can be made 
either "in the security agreement or otherwise." Where the 
security agreement either expressly prohibits sale or is silent 
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on the subject, some lively controversies have arisen over 
how authorization may be shown under the "or otherwise" words 
of 9-306 (2) . 

Frequently, courts have found that a secured party has 
impliedly authorized sale of the collateral where the debtor 
has previously sold collateral, and the secured party has not 
objected. Even where the security agreement expressly prohibits 
sale, such a course of dealing or course of performance may 
be held as a modification of the agreement or a waiver by the 
secured party of such defaults under 2-209. Furthermore, where 
a debtor is permitted by his secured party to dispose of 
collateral with apparent freedom, third parties may reasonably 
be misled into the belief that sale is permitted. It is argu-
ably inequitable to allow a secured party to enforce his 
security interest against a buyer misled by the secured party's 
prior failure to police his debtor1s dealings in the collateral. 
For cases finding authorization to sell based on the conduct 
of the secured party, see e.g. United States V. Centrai Livestock 
Ass'n, 349 F. Supp. 1033 (D.N.D. 1972) ; Hedrick Savings Bank 
v. Myers, 229 N.W.2d 252 (Iowa 1975); Planters Production Credit 
Ass'n V. ' Bowles, 256 Ark. 1963, 511 S.W.2d 645 (1974); Lisbon 
Bank & Trust Co. v. Murray, 206 N.W.2d 96 (Iowa 1973); Clovis 
National Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967). 
C.f. Central Washington Production Credit Ass'n v. Baker, 11 
Wash. App. 17, 521 P.2d 226 (1974) . 

On the other hand, the majority of courts have been 
reluctant to find that a secured party's course of conduct 
can modify or waive the express terms of a security agreement 
covering farm products. For example, in Garden City Production 
Credit Ass'n v. Lannan, 186 Neb. 668, 186 N.W.2d 99 (1971) , 
the Nebraska Supreme Court held that an express prohibition of 
sale in the written security agreement was not overriden where 
the farmer-debtor had repeatedly sold some of the collateral, 
cattle, and the secured party had known of and never objected 
to such sales. The court relied in part on Section 2-208 of 
the UCC which provides: 

§ 2-208. Course of Performance or 
Practical Construction 

(1) Where the contract for sale 
involves repeated occasions for 
performance by either party with 
knowledge of the nature of the 
performance and opportunity for 
objection to it by the other, any 
course of performance accepted or 
acquiesed in without objection 
shall be relevant to determine the 
meaning of the agreement. 
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(2) The express terms of the 
agreement and any such course of 
performance, as well as any course 
of dealing and usage of trade, shall 
be construed whenever reasonable as 
consistent with each other; but when 
such construction is unreasonable, 
express terms shall control course 
of performance and course of per-
formance shall control both course 
of dealing and usage of trade 
(Section 1-205). 

(3) Subject to the provisions of 
the next section on modification 
and waiver, such course of performance 
shall be relevant to show a waiver or 
modification of any term inconsistent 
with such course of performance. 

The opinion referred particularly to 2-208(2) which says 
that where the course of dealing or performance between the 
parties cannot be construed as consistent with the express 
terms of the contract, then the express terms control. While 
2-208 (2) does so provide, all that means in our context is 
that the written agreement does in fact prohibit sale. It does 
not answer the question whether the conduct in question operates 
under subsection 3 of 2-208 and section 2-209 as a modification 
of that prohibition or a waiver, an "or otherwise" authorization 
under 9-306 (2) . 

For other cases finding the secured party1s conduct insuf-
ficient to serve as implicit authorization of sale, see United 
States v. E.W. Savage & Sons, 343 F. Supp. 123 (D.S.D. 1972) , 
aff'd 475 F. 2d 305 (8th Cir. 1973); Farmers State Bank v. 
Edison Non-Stock Coop Ass'n, 190 Neb. 789, 212 N.W.2d 625 
(1973) ; Baker Production Credit Association v. Long Creek Meat 
Co. , 266 Ore. 643, 513 P.2d 1129 (1973) ; Colorado Bank & Trust 
Co. v. Western Slope Investment, Inc^, 539 P.2d 501 (Colo. App. 
1975). 

C. Purchase Money Security Interests in Livestock. 
Classification of collateral as farm products rather than 

as inventory under Article Nine benefits the secured creditor 
in conflicts with purchasers of the collateral, as was shown 
above. However, that same classification can disadvantage a 
lender against livestock who comes into conflict with a second 
secured party claiming a purchase money security interest in 
some or all of the same cattle. 
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Normally, security interests in the same collateral rank 
according to date of filing, if both, were perfected in that 
fashion. 9-312(5). However, purchase money security interests 
(PMSI) are permitted in some cases to obtain priority over other 
security interests in the same collateral which were filed 
before the PMSI came into existence and was perfected. 

Normally, the conflicting security interests in question 
would be an earlier filed security interest with an after-acquired 
property clause, and a subsequent PMSI. When the new inventory, 
equipment or farm products covered by the PMSI come into the 
hands of the debtor, the earlier security interest attaches 
to that same collateral by virtue of the after-acquired property 
clause. 

Where the collateral involved is classified as inventory 
under 9-109, the PMSI takes priority over the other 
security interest only if the purchase money lender notifies 
the other secured party in writing before the debtor obtains 
possession of the collateral, 9-312(3). Thus, the secured 
party who had been relying on his time of filing knows that he 
is about to lose his priority as to the new inventory, and he 
can take some steps to protect himself, perhaps forcing the 
debtor to reduce the amount outstanding, paying off the PMSI 
lender, getting a subordination agreement, calling his loan 
or taking possession of the collateral while he still has 
priority in all of it. 

On the other hand, if the collateral is classified as 
something other than inventory, for example, farm products, 
then a PMSI lender can obtain priority over earlier perfected 
security interests without ever giving notice to the earlier 
secured party, under 9-312 (4) which provides: 

(4) A purchase money security interest 
in collateral other than inventory has 
priority over a conflicting security 
interest in the same collateral or its 
proceeds if the purchase money security 
interest is perfected at the time the 
debtor receives possession of the col-
lateral or within ten days thereafter. 

The danger to the first secured party where the collateral 
is farm products, for example, livestock in a feelot, 

arises 
if the debtor, without the first secured party's knowledge, 
begins disposing of some of the cattle. If the farmer-debtor 
then replaces those cattle with other cattle bought on credit 
and subject to a PMSI, the first secured party would slowly 
or quickly lose his priority with no actual notice. Even if 
he regularly sent someone out to check the number of cattle on 
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the lot, he could not be sure that the cattle there were his 
rather than someone else's.. Of course, he could continually 
check the files, but by then it might be too late to have many 
cattle left which he could repossess. 

He would be forced to try to trace the cattle sold by the 
debtor, a more expensive and not always fruitful prospect where 
the sales may have taken place long before- they were discovered. 
Clark, The Agricultural Transactions Livestock Financing, 11 
U.C.C. L.J. 102 (1978) . 

For an example showing that this is a real rather than 
hypothetical problem, see North Platte- State Bank v. Production 
Credit Ass'n, 189 Neb. "44, 200 N.W. 1 (1972) . 
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